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American  Decisions. 

«  YOL.   XXXIX. 


The  cases  re-reported  in  this  Y olame  wiQ  be  found 
originally  reported  in  thlf  fcUowing^State  Beports: 

Waits  &  SneBAar's  Pmr.  BiPOBTB.    -yola.8,4,B.  1843. 

MaBfuLLAs'BS.  Oi]ioLDuIjAwBiMnB.-yoL  S.  1843-1818. 

Sngatf  S.  Oaboldu  Eq.  Bdobxs.  -    -YoL  L  1842. 

Huxshbxxb' TrannBga Biionk  -    -    -YoL  8.  1842. 

YiBifonT BspoBiB.    .--•..    -YoL  14.  1842. 

Bobhiboh's  YnoxHU  BncnoB.      ...  YoL  1.  1842. 

P&qibt's  WmoosBDr  BnoBXS.  -    -    -    -YoLL  1840-1842. 

Alabama  Bjepobtb.    ..----    -YoLkAyB.  1848. 

AwTATwiAa  BiPOBTS.  --••.•-  YoL  6.  1848. 

CoBBBonouT Bbmub.  -    ...    -    -YoL  IB.  1848. 

jSoAMMOB's  Illibqis  Bbvobxs.  -    .    *    -  Y6L  4.  1848. 

Blagoobd's  LnnABA  Bbvobxs.     -    -    -  Yok.  6,  7.     1848-1844. 
IfowKiB*  Iowa  Bbmbzb.      •    •    •    .    •  YoL  1.  1848. 

B.  Mobbob'b  Eemtuokt  Bbpobtb.     -    -Yob.  8, 4.      1843-1848. 
BoBnraov'B  LouisiABA  Bbpobtb.    -    -    -Yol8.4,5,8.  1848. 

Kaibb  Bbpobts. Yob.  22, 28a  1848. 

Gill's  Mabxlabd  Bbmbzb.     -    .    -    -  YoL  1.  1848-1844. 

KBxoAiJr's  MAHSAiMUtunTs  Bbvobxs.      -  Yob.  6, 6,7.  1848. 
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GASES  BEPOBTED. 


AlkBT.  Ann Ccn^lkiqfktim....  6BobiiiMn(lA.)..  653 

ADa  T.  AndefMB Damaget SHnmphreji..  ..  197 

Allis  T.  Bfllmcpi i^taiaticf SMetcalf 7i4 

AlkiiM T.  Boy Irton eto.  Difl.  Co . . " JSMioMii" 6MetoaIf 693 

BtfhmMi  T.  Oimwlofd Exem^p^mm 8  Hmnplireys . . . .  18) 

Bulqr  ▼.  Stewart AfhUrcOiUm 3  Watte  ft  Secg. . .    M 

BizfarT. little.  Baxter t. HacTik^esr.  iiMenmien<9...  6MetoaIf 707 

Beach  T.  Beach. ESedmaU UVermont. 204 

Beall T,  CnTmingham WUU 3B.Moiiroe. 469 

Ben  T.  Western  etc.  ¥m  Ina.  CoJnmtramee 6  Bobineon  (La.)..  542 

Banjamm  t.  Benjamin W\fi?B  oQene^ 15  Conneotioat. . . .  384 

Bhneler  ▼•  Dawnn JudgmetUa 4  Scammon 480 

Bodfiah  y .  Fox OuttomB, 23  Maine 611 

Bojce T.  MoCnnoeh Wahfer 3  Watto&Serg...    35 

Bndl^  T.  Boynton* Co4enaney 22  Maine 582 

Brewery.  Boeton  eto.  B.  B.  Co. .Boundariei 5MetcaIf 694 

Brittainy.  Boylestown  Bank.... /adorMmente 5  Watte  ft Seig. . .  110 

Bmm  y.  Bicfcnen Suu.<iflimiktikm$^  1  B^Si.  }•••  ^^ 

Brown y.  Boford Comideratkm, 3B.  Monroe 477 

Biyany.Hyre DMaimer 1  Robinson  (Va.).  246 

Bryan  y.  Lofltiii'Adm're Specific  paform*e$..  1  Robinson  (Va.).  242 

Badd  y.  The  State. LeuoqftUkuuL...  3  Humphreys ... .  189 

Bnnows  y.  Toont Pleading  and  prae,.  6  Blaokfoid 439 

Bntkry.  Bredc  Batlery.Leayitt/j|/ajicy 7  Metcalf. 768 

Bntlery.  Page I^xtiurtB 7  Metcalf 757 

GUly.  Ward Ouardianandward.  4WatteftSeig..    64 

OampbeU  y.  Spenoe Judgment  Hen, 4Alabama 301 

Cese  y.  Coflhinaa Con^raeU 3  Watte  ft  Seig. . .    47 

Ossey'e  Leeaee  y.  Inloes PreecHptum 1  GilL 658 

CMridiy y.  McKenriew WUncBaet 4Watteft8erg..    7i 


Cases  Reported. 

SQBJIOT.  BbPOBT.  PlAS. 

<^laMiUy  y.  Tonng Common  caarrkn, . ,  4  B.  Monroe 605 

OuMoeUory.  Wiggins.. , 5«U.  c/ttmitatioiM..  4K  Monroe 4» 

<lherrf  y.  Smith MtUuaUty 3  Hamphxeyt ....  150 

aClKmtean  v.  Webster Notice  qf  dishonor..  OMetcalf .705 

<llaA  y.  French Ikmidtdenttran^er.23  Ualne 618 

<;iark  y.  Laidlaw Shipping.:. 4 Bobinaeii  (U.)..  526 

"Cochran  y.  O'HenL Curiety 4  Watte  ft  Beif. . .    00 

<;ockfieldy.  Bnyeboy MaUdoiu  proeecufn  2  MoMnllnn'eLftW  123 

0>ttrell  y.  Vamum ChumiahmaiL 5  Alabama 323 

Ooaghlin y. Knowlei Statute qfjramds...  7  Metoalf 759 

)  Jlinn  y.  <?efwing Co-temuuy 22  Maine 585 

'Saaay.  Sawyer Prt9enim*t/orpai^L22'MMiae 574 

Danforthy.<;»rant Poetmae^r^sUabiUtif.HVernismt. 224 

XHwteriye  y.  Bronaaard Hone  race 5  Eobinaon  (La.)..  560 

Deayer  y.  Bedford Common  carrien. . .  5  Robinaon  (La.)..  535 

Deering  V.  Chapman TZfejjfatcon^racfo.... 22 Maine 592 

Diasy.State Criminallaw 7  Blackford 448 

Dolby  y.  Mallias ExeeuOonB 3  Hunphrays....  180 

DoUarhide  y.  United  Statea Indictment 1  Morria 460 

Donnel  y.  United  Statea. Identic  qfnamee. .  1  Morna 457 

Da£fy.  Bayard Shipoumere 4  Watta  ft  Berg. . .«  73 

Donbar  y.  Armor • AUertd  cheeks 5  Robinson  (La.)..  528 

Dnnoan  y.  Jeter Vendor  and  vendee..  5  Alabama 342 

Dnnlap  y.  Berry Sherife 4Scammon 413 

/D^pemm y.  Van  Wiokle Sherifs 4Robinaon  (La.)..  509 

"DniJiaai  y.  People Indietmenit 4  8cammon 407 

::.Dyer y.  Qhok PartnmMp reaUf .  5Metoalf 097 


Vfidayay.  Elliott^  Adminiatratrix..iZrV«aiufa(fmi»V«.  5  Alabama. 328 

l^iOanlkner  y.  Angoatalna.  Co  ....Inemranee 2MoMnllan'aLaw  119 

:C^rg«aoa  y.  Williama Sheriffa 3B.  Monroe 466 

iFemeler  y.  Moyer Ouardianandward.  3  Watta  ft  Seig. . .  33 

"fMd  y.  Arrowamith et  al Trusts 3  Hnmphreya.. ..  185 

Portenberry  y.  Fhuder Stare  deeisis. 5  Arkanaaa 373 

Fox  y.  Hatch Married  women. ...  14  Vermont 226 

yfVanklin  Bank  y.  Baoheldar Attachmentlien 23  Maine 601 

^JViaby  v.  Ballanoe Specific  per/orm'ce..  4  Scammon 409 

<3ackenbach  y.  Brnhm Ante^mtptialoontt^ct  4  Watta  ftSerg..  104 

OaakiU ▼.  Dudley School diatriets. ... .  OMetcalf 760 

XSeey.Pharr WarrasUy 5  Alabama. 339 

^tomshy.  Naaon WilU 22  Maine 589 

Ooyey.Viniag Neg. inttrumente. . .  7Metcalf 770 

'  oQraham  y.  Lynn Judgments 4  B.  Monroe 493 

<xreen et aL  y.  Broylea Devises 3Hnmphieys 166 

«Greenway  y.  Cannon. Judgment  Uen 3  Hnmphr^a  •  •  • .  161 

ffagedon  y.  Bank  of  Wiaoonain.  .ilttacAine»<a. 1  Pinney 275 

Galey.  N.J.  SteamNay.Co  .•..OtmMMO»carHera...l5Conneetieat....  398 
^.Haira  fisaenton  y.  GUok. Fewlor'a  Itei 5Alabama 


Cases  Reported.  !^ 


BuBjBor.  BiPOBer. 

Htfteh  V.  Qyde Parol  evidence 14  Vermont . . .  .^. .  20ef: 

BafiiM  y.  The  State ComtUuUonal  law, .  3  HomphreyB. . . .  1877 

Hitchcock  v.  North McdidoutproeeeuCn  5  Bobinaon  (La^>.  MO'' 

Hili  ▼.  Hnmplireys Common  Korriere. . .  5  Watte  &  Serg . .  IIT 

Hoffman  ▼.  Noble Fraudulent  Mi2e. ...  6  Metcalf 71 1 

HopkiBS  ▼.  Towns E^r  de  eon  toH. . . .  4  B.  Monroe 407: 

Hopkineon  ▼•  Sean Supereedeae 14  Vermont 23^ 

Howard  t.  Kennedy's  ExVa  . . «.  .EHectmenH 4  Alabama 907" 

Howell  y.  Haryey • Parinenhip 6  Arkansas Zl^ 

Hnnty.  School  Bistriet NoUoe 14  Vermont 22&- 

Hunter  y.  United  States AduUery. 1  Pinney ZJT 

HatGhiaon  y.  Kelly FraudulenU  tromrfer  1  Bobmson  (Va.).  W^ 

Jw6kmm  ez  dem.Grignon  y.  AieUxr.JwdgmeiUe 1  PiniMy 88^ 

Jonea  y.  Wight Jvdgnunt 4  Soammon 417" 

KeQy  y.  Benedict Com9MO»  earriere. . .  6  Bobinson  (La.).  63C^ 

Kilbom  y.  Adams Waye 7  Metoalf 7fi* 

Kiikpatrick  y.  MoCnllongh Indoreere 3  Humphreys  ....  10^ 

Kittridge  y.  Bveand PMielande 4  Bobinson  (La.).  61^ 

Knight  y.  Pn^^ Indoreere 4  Watts  ft  Serg. .    9^ 

Kcsmer  y.  Sandford Indoreere 4WatteftSerg..    0S^ 

Lahogde y.  Consolidated  Assoo'n. ,Jbrged  ehecke 4  Bobinson  (La.)..  517 

Lambeth  y.  TombaU Ilttctar'e  Hen. 5  Bobinson  (La.)..  53^ 

Lee  Bank  y.  Spencer PreeenimefU 6Metcalf 73* 

Lefranoois  y.  Gharbonnet Comtrade ; . . . .  5  Bobinson  (La.). .  53^ 

littlejofan  y»  Jones Common  tarriere. , .  2  McMnllan*s  Law  13^ 

Lorimier  y.  Lewis {  ^^''''^^ISS?'^  }    ^  ^^'^^ ^^ 

lawTjY.'BtedlBye^nk D<mMle 1  Speers' Bq 142- 

Lowxyy.  Erwin Jyriedidkm 6Bobinson(La.) .  65^ 

Ifalone's  Adm*r  y.  Hobbs WHb 1  Bobinson  (Va.).  28^^ 

Usrr  y.  Giyen Power  of  attofi^y».23  Maine W^ 

Marshall  y.  Christmas Vmdon'e  Vien 3  Hnmpfaxeys . . . .  199^ 

liartin  y.  Webb NweeM dArkansas 363- 

""sSS^!*''"'''^^  ""•  ^"*^**^  t  ^*^^^^ ^^^^^^ ^^ 

^^'^Bsi^lph.  ^^'^'^P****''4^i«nlapaZcoiy'fw..  4  Watts  &  Serg..  102^ 

UeCaiahery.  Commonwealth.... i^eeonier 5  Watto  &  Serg..  lOd^ 

McCormick y.  McClnre RenereadofjudgnCi.  GBkokford 44^ 

McCorry  V.  King's  Heirs Lkmuaione 3  Humphnys . . . .  )6C^ 

MoCnllongh  y.  Porter Conngnmade 4  Watts  &  Serg  . .    68^ 

McGregor  y.  Balch Officers 14  Vermont. 23^ 

Mclntirey.  Young Newtriod CBUtckford. 443^ 

Mead  y.  Carnal No^ce  to  indoreer , ,  6  Bobinson  (La^>  .  ^irir 

Medbuy  y.  Watson Fraiud.repreeeiiiCne.  6  Metcalf 726.^ 

Mengesy.  Oyster JudkkUealee 4  Watts  ft  Serg . .    5^ 

MiDer y.  Miller Fraud. trantfer.,..  23 Maine.; 50r 

Moors y.  OomnMmwealth AdvUerp 6Metoalf 72* 

Morton  y.  Bamtt WUle. 22  Maine 67fl^ 


6  Cases  Reported. 

Nams.  Sobjbo*.  SsroBT.  Paob.' 

Norrisv.  State AffidofoUaofiwnm,  SHnmphreyB  ....  175 

Nortoa  y.  Volentino WaierrighU 14  Vermont 22D 


O^Donnell  y.  Sweeney Btmda/ff 5 


Parkiaon  y.  Bnusken Potoito |   }  ^|^    )-....  296 

Pkrtlowy.  Lane SvretffMp 3K  Monroe 47S 

Pecky.  Mayo Otw.^q/'(aN0i....  14  Vermont 205 

Petty  y.  Petty Fraud, eomfeyamce,,  4B.Monroe 601 

Pillow  y.  Hardeman Notux 3  Homphreya. . . .  105 

Platty.  Scott KnowUd^qflam..  6BIaokfoid 430 

Porter y.  Woods etal Quantum vcMtU. . .  3 Hnmphreya. . . .  153 

Presoott  y.  Brown Feme  covert 23*  Maine 028 

Preeootty.Williama.; BaeemenU 5Metcalf 680 

Propa.Qainey  Canal  y.NewoomK.TUZ 7Metcalf 770 

Baleigh,  CorpVi  of,  y.  Doogberty .  Jftfntc^paZeofT^'fJoiM  3  Hamphreya ....  149 

Kand  y.  Sargent Tretpcm .23Biaine 025 

Kay  y.  Bank  of  Eentnoky. .... ..MieUiie  qflaw. ....  3  K  Monroe 479 

Roberta  y.  Bonme AttaekmenU 23  Maine 014 

Bohry.Kindt Deeds 3  Watte  &  Seig  . .  63 

Salle  y.  light's  ExVa Vender  and  vendee.  4  Alabama 317 

Scott  y.  Poroell Fraud,  eonveyancee.  7  Blackford 463 


^^^T^^^'^^^^^l^^^^T^^rat^  6Alabama 344 

Smith  y.  Singleton Merffer,... 2MoMallan'sLaw  122 

Smithy.  Wells WiUa 7Metcalf 772 

Springy.  Chase Ikunages 22  Maine 695 

Spring  y.  Hight Voluntarpeonffnee,  22  Maine 687 

Stanton  y.  Purker Inq>each't<ifwUne8$,  6  Robinson  <La^).  628 

State  y.  Bank  of  Charleston CcrporaUons 2  McMullan's  Law  135 

State  y.  Bertheol Nuisance 6  Blackford 442 

State y.  McCall Burglary 4Alabama 314 

State, n8eofSteyenson,y.ReigartJ7tf«6and  and  wj^e..  I  Gill 628 

Steyens  y.  Brijcgs Payment 14  Vermont 209 

Steyenson  y.  Reigart Huthand  and  toffe. .  1  Gill 628 

Stewart  y.  MoMimi Assignments 6  Watts  &  Serg. .  115 

Stewart  y.  Roderick Landlordandienani.  4  Watts  &  Serg. .     71 

Stone  y.Vamey Libel 7  Metcalf 702 

Stoney  y.  Beanbien Indorsement 2  McMullan's  Law  128 

Swiggart y.  Harber JudiekUsales 4Scammon 418 

Tafty.  Pike /il/ante*  conlraeto  ..  14  Vermont 228 

Tassey  y.  Chnrch Amendments 4  Watts  &  Serg  . .    05 

Teeter  y.  Williams Attachments 3  B.  Monroe 485 

Thayery.  Thayer Dourer 14  Vennont 211 

Tillotson  y.  Kennedy Landlordand  tenant  6  Alabama. 330 

Trtiwbridge  y.  Means Oamishment 6  Arkansas 360 

Wailsworth y.  Tillotson WaterrtghU 16Conneetiont....  391 

Wallace y.  Collins ^ JBooecutions ^  6 Arkansas. »««•«  369 


Gases  BEPOBTEa 


Wiifd T«  Fkoflftv ••»«•  ••••••••••/utolNn^ ••  •••^•«  7  M0tQili«»»*«*««  782 

W«7kiid%  Adm V  T.  M«dj Bmqfladkig SAUbaniA 835 

WMksv.HMw Pairmm 3  Watte  lb  Sag . .    80 

W«rtT.  Moan /i|AM«'eoiilroe(f  ..14  Vermont. 286 

Weir  T.  Wefar't  Adm V 3i^r$«mdadnMr:  8  B.  Mooitw 487 

While  V.  St  Fliffip'eOliiinli....AMb^aeeeMil...  2MoMiiUaa'tUw  125 

White  T.  WDeon B^crw^ mortg. . ,  OBIaokfovd 487 

Whiteloid  T.  Bonkinjw NegolkM^  lnKrww'e  1  QilL .%...  CMO 

WlggiBT.  Swett JfflCM^OMijMe..  OlfetoiJf 716 

WOhMdT.Slnmg .^rVHMliMi UVemMnt MO 

WUnii T.  AMkel WUU 6Melc»]t 786 

Te«M  T.  BMik  of  Ite  aiile  of 


..  ilionli.*^^  406 


CASES    CITED. 


WA9m 

AMoUt.  AIlMk 818 

AImOy.  Waam 280 

AckwfwOk  T.  AokwogHk 482 

AdMDf  ▼.  Caddy 816 

AdMu  T.  Hamflll 338 

AAaxm^  y;  Jackwo. 233 

Adftow  ▼•  NeUis 81 

Adaomo  T.  Annittge 774 

JStoa  V.  Ina.  Co.  V.  Tjrlw 648 

Albreoht  T.  Stiimpler 102 

AUUnnan  ▼.  AvDoh 705 

Alnunder  ▼•  GreeiM 404 

AlflSMidar  Y.  HoffiuMi* •••••••••  413 

V.  Kanr 54 

T.  liMBanui 114 

AUttMT.  Whitn^ 384 

AUm  ▼.  Benylull 748 

Alkn  ▼.  Bradford 487 

Allen  T.Cxuy 512 

Allen  T.  Saywaid 834 

Allen  ▼.  Toang 528 

Allknoe  loa.  Go.  y.  Ia  huu  Co.  548 

AUahoiiM  ▼.  BaniMjr 406 

Alton  Y.  BoUnun 187 

Amm,£MpmrU 758 

AmnioanSz.  Bank  y.  Moniaeta 

Cow 607,  608 

AmiaT.  ^la 838 

Amora  Y.  la  Motha 81 

Amory  Y.  Jonaa 121 

Andeffawi  Y.  Draba 736 

Andaiaon  Y.  Baad 868 

Andanwm  y.  Boberte 455 

Andrewa  Y.  Boyd 88 

Andrewa  Y.  Brtea 753 

AndrawaY.  Hamot 298^  800 

Andrewa  y.  Montgomaiy 433 

Andrewa  Y.  Pond 207 

Andrewa  y.  Soothwidt 782 

Anonymoaa 72»  451 

App  V.  Dreiabaoh 724 

Arayo  Y.  Cnrrell 406 

Archer  Y.  HnbbaU 622 

ArkwriglitY.  GaU 223 

Annaferoog  Y.  Chadwidc 89 

AxmatningY.  Biatean 686 

Amead  Y.  Otfteo 311 

Arnold  Y.  Brown 607 

Arnold  Y.  Biohnxmd  Iron  Worka.  748 

Arnold  Y.  StaYana 686 

Anot*  Y.  Badf am 431 


FAOn 

Arpina*a  Haiis  Y.  Harriaon 571 

Artlrnr  Y.  Broadnax 639 

AitleyY.BaY. 547 

Atcharley  y.  vamon 775- 

Atkina  V.  Bordman I75»  394 
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FeBNBLEB  V.  MOTEB. 

[3  Watxs  aid  fSaaamuKtt  416.] 
HUABDIAH  MAT  MAniTAIH  OaSX  VOB  SxDUCTION  of  bll  Wild. 

Gasb  for  the  leooyezy  of  daznages  for  the  aednotion  of  the 
plaintiff 'a  -ward.  The  ooiirt  below  held  that  the  aotion  oonld 
not  be  mainiained.  Verdict  and  judgment  for  the  defendant 
•ooordingly,  and  the  plaintiff  sued  oat  this  writ  of  error. 

Pearwny  for  the  plaintiff  in  eiror. 

L.  KUne  and  O.  Kline,  contra. 

By  Ooorfey  SrateBAST,  J.  This  kind  of  aotion»  though  in  focm 
a  mere  demand  of  compensation  for  loss  of  service,  yet  has  been 
made  use  of  by  the  courts  to  famish  redress  for  one  of  the  moet 
flagrant  injoriee  that  can  be  conmiitted.  Damages  are  allowed 
to  be  recovered,  commensorate  with  the  injury  done  to  feeling, 
to  oharaoter,  to  happiness,  and,  where  the  case  called  for  it,  by 
way  of  example  to  others.  Case  or  trespass  has  been  held  to 
lie:  3  8etg.  &  B.  216;'  Oilm.  33;'  6  Munf.  587."  The  aotion 
bas  been  extended  so  as  to  enable  persons  to  sue  not  at  first 
strictly  within  the  description  of  master  and  servant,  bat  made 
so  by  construction;  more  especially  for  the  vindication  and  pro- 
tection of  minors.  Thus  the  father  has  been  allowed  to  main- 
tain the  salt,  although  the  daughter  was  living  at  the  time  of 
the  injury  in  another  family.  In  Martin  ▼.  Payne,  9  Johns.  887 
(6  Am.  Deo.  288],  the  father  of  the  minor  had  made  no  con* 
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tract  of  hiring,  and  the  relation  of  master  and  servant  ezistecl 
only  from  the  legal  control  he  had  over  his  daughter's  services. 
The  case  is  there  put,  of  a  gentleman's  daughter  at  boarding- 
school  debauched  and  got  with  child;  the  action  was  said  to  lie 
on  the  supposed  relation  of  master  and  servant,  arising  from  the 
power  possessed  by  the  father  to  require  menial  services.  Al- 
most every  argument  which  establishes  the  right  of  a  father  to 
sue  in  such  a  case,  applies  to  the  case  of  a  guardian.  It  is  said 
in  Sou^  T.  DennisUm,  2  Watts,  474,  that  by  reason  of  a  father'a 
duiy  to  educate  and  Tnaintain  his  infant  children,  he  stands  in 
the  place  of  a  master  to  them  while  he  retains  the  right  of  per- 
sonal control,  even  as  to  such  of  them  as  are  not  under  his  im- 
mediate dominion.  The  mother  not  being  boimd  to  mainte- 
nance, can  Tnaintain  the  action  only  by  proving  actual  service  at 
the  time  of  seduction.  Service  is  correlative  to  the  duly  of 
maintenance. 

The  guardian,  on  the  decease  of  the  father,  stands  in  loco 
parenHa;  possesses  all  his  control  and  authority,  and  is  subjected 
to  his  duties,  except  only  that  of  maintaining  the  ward  out  of 
his  ovm  estate.  A  guardian  has  not  a  bare  authority  only,  but 
also  an  interest:  3  Bac.  Abr.  414.  At  common  law,  the  guardian 
could  recover  damages  for  his  ward  in  trespass;  and  by  West. 
2,  c.  35,  has  a  writ  of  ravishment  of  ward,  and  may  recover  the 
body;  and  by  the  equity  of  the  statute,  a  guardian  in  socage,  or 
testamentary  guardian,  has  his  remedy:  Id. 

Almost  every  reason  on  which  the  right  of  a  father  to  sue  in 
a  case  like  the  present  is  founded,  seems  to  apply  to  a  guardian. 
He  stands  in  the  place  of  the  father.  He  has  a  right  to  the 
care,  custody,  control,  and  disposal  of  his  ward's  person;  and 
owes  a  duiy  to  him  in  return,  for  which  he  is  responsible.  He 
controls  his  services  according  to  his  condition  in  life,  and  is 
bound  to  educate  and  maintain  him;  and  its  being  out  of  the 
ward's  estate,  can  not  make  a  difference  in  this  respect.  With- 
out the  consent  or  authority  of  the  guardian,  the  ward  can  not 
legally  make  contracts,  or  bind  himself  by  indenture  or  to 
service.  The  relation  of  master  and  servant  exists  from  the 
legal  control  he  has  over  the  services  of  the  minor  to  the  same 
extent,  in  the  case  of  a  guardian,  that  it  does  in  the  case  of  a 
father.  In  17  Serg.  &  B.  377,^  it  is  expressly  laid  down  by  this 
court,  that  the  guardian  is  in  loco  parentis;  and  that  the  recip- 
rocal power  and  duty  of  a  guardian  and  minor  are,  for  the  time 
being,  the  same  as  those  of  a  father  and  child.    It  is  said  the 
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goaxdmn  is  not  entitled  to  the  earnings  of  the  minor,  as  the 
father  is.  If  that  were  so,  it  could  make  no  difference,  in  other 
respects,  in  the  powers  and  duties  mutually  existing  between 
them,  which  have  been  created  by  law  for  the  benefit  and  pro- 
tection of  the  minor,  when  he  is  by  nature  disabled  from  taking 
eare  of  himself.  But  in  the  above  case,  it  was  held  that  a  ward 
can  not,  on  coming  of  age,  sustain  asawmpsU  against  his  guard- 
ian for  work  and  labor  done  by  him  for  his  guardian  during  his 
minoriiy;  and  it  is  questionable  in  what  cases  even  the  orphans' 
court  would  think  it  right  to  charge  the  guardian  for  hiring  out 
his  ward  to  others,  and  receiving  the  price,  or  permit  his  charg- 
ing the  ward  for  boarding,  etc.,  while  living  with  him  and 
laboring.  But  this  can  make  no  difference,  in  our  opinion,  as 
to  the  capacity  of  the  guardian  to  maintain  this  action. 
Judgment  reversed,  and  venire  facias  de  novo  awarded. 


BiOBT  OF  Okb  Standhto  nr  Loco  Parentis  to  Sus  tor  SsDUonov  ov  Iv* 
lAxn  See  the  note  to  Coon  v.  MoffeU^  4  Am.  Dec  403,  404. 


BOTOE  V.  MoCULLOOH. 

[8  WaTIS  AHD  SKBaSAVT,  429.] 

Wbrten  Aorebmknt  tor  Sale  of  Land  mat  be  Bisgharoxd  bt  Fabol 
AoBKEMKNT  between  the  parties,  without  canceling  the  artioles  or  sur- 
rendering poflseesion  so  as  to  defeat  an  ejectment  to  enforce  spedfio  per- 
formanoe  bnmght  by  the  vendee  against  sabseqnent  porohasers  from  the 
▼endor. 

FosBBBZON  OF  Lani>  TO  BE  KoTios  OF  Tttle  must  be  notorious  and  exdnsive. 

EnBomxHT  to  enforce  spedfio  performance  of  a  written  agree- 
ment entered  into  by  one  Lojd,  under  whom  the  defendants 
claimed,  to  sell  and  conyey  to  the  plaintiff  a  certain  tract  of 
land  at  a  stipulated  price  per  acre,  payable  in  installments.  A 
receipt  for  a  small  sum  was  indorsed  on  the  agreement,  and  the 
plaintiff  proved  a  tender  of  the  whole  purchase  money  to  Loyd 
and  brought  the  money  into  court.  The  defense  was  that  tiie 
agreement  had  been  discharged  by  parol,  and  that  Loyd  sub- 
sequently sold  and  conveyed  the  land  to  the  defendants.  The 
written  agreement  was  made  in  1829,  but  was  not  recorded  until 
June  12, 1883,  after  the  conveyance  to  the  defendants.  There 
was  evidence  tending  to  prove  that  in  1829,  the  plaintiff,  in  a 
conversation  with  Loyd,  said  he  wished  to  give  up  the  bargain 
because  he  had  found  out  that  the  land  did  not  adjoin  his  other 
land,  and  that  Loyd  said  *'  he  was  satisfied  to  take  it  (the  land) 
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baok."  other  feuits,  togeiiher  with  the  material  port  of  the  in- 
Btmotions  of  the  court,  are  stated  in  the  opinion.  Yerdict  and 
judgment  for  the  plaintiff,  and  the  defendants  brought  error 

Slanchard,  for  the  plaintiffs  in  error. 
Hale,  for  the  defendant  in  error. 

By  Court,  Eenksdt,  J.  In  the  Tarious  matters  assigned  for 
error,  we  are  unable  to  perceive  anything  exceptionable,  unless 
it  be  that  part  of  the  court's  charge  to  the  juiy,  where  the 
learned  judge  notices  the  first  point  submitted  by  the  defend- 
ants, llie  judge,  after  stating  the  proposition  of  the  defend- 
ants in  this  point  and  the  objection  made  to  it  on  behalf  of  the 
plaintiff,  by  his  counsel,  who  cited  Ooucher  v.  Martin,  9  Watts, 
106,  in  support  of  the  same,  proceeds  to  instruct  the  jury,  by 
saying:  '*  We  do  not  consider  that  that  case  rules  the  present 
question;  and  we  belieye  that  a  contract  for  the  sale  of  land,  not 
further  executed  than  this  was,  in  1829  (the  date  of  the  alleged 
release),  may  be  waived  and  surrendered  by  parol;  and  that  such 
parol  waiver  is  not  within  the  statute  of  frauds  and  peijxuies. 
But  such  waiver  of  the  contract  must  be  indicated  by  more  de- 
cisive circumstances;  such  as  the  cancellation  or  giving  up  of 
the  articles  of  agreement,  or  the  removing  from  the  possession, 
in  pursuance  of  the  parol  agreement;  and  there  must  be  a  dear 
and  distinct  proof  of  the  contract  of  release.  Here  there  was 
no  surrender  or  cancellation  of  the  articles — ^no  removing  from 
the  possession,  in  pursuance  of  the  parol  agreement;  and  the 
proof  of  any  contract  is  highly  unsatisfactory." 

We  think  that  the  learned  judge  went  rather  too  fs^r  in  this  in- 
struction to  the  jury.  For  although  the  articles  of  agreement 
were  not  canceled  or  given  up,  or  the  possession  of  the  land 
surrendered,  in  pursuance  of  the  parol  agreement;  yet  if,  from 
what  passed  between  the  parties,  it  was  their  understanding  that 
it  was  not  the  wish  of  Boyce  that  the  contract  for  the  purchase 
of  the  land  should  be  carried  into  execution,  and  especially  so 
if  it  was  because,  as  he  said,  that  it  did  not  adjoin  his  other 
land,  as  he  believed  it  did,  when  he  agreed  for  the  purchase  of 
it,  and  his  request,  for  this  reason,  not  to  cany  the  agreement 
into  effect,  was  distinctly  assented  to  by  Loyd;  and  Loyd,  con- 
/  fiding  in  the  understanding  thus  produced  by  parol  between 

them,  afterwards  sold  and  conveyed  the  land  to  McCulloch  and 
others,  it  would,  in  our  apprehension,  be  sufficient  to  deftot  the 
equity  that  Boyce  might  otherwise  have,  to  call  upon  the  de« 
fendants,  in  a  court  of  equily,  as  the  assignees  of  Loyd,  to  oott* 
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Tejr  the  land  to  him  which  he  contracted  for  the  purchase  of  from 
Loyd.  For  unless  equity  would  enable  Boyce,  under  these  cir- 
eumstances,  to  demand  and  have  from  the  defendants  a  convey- 
ance of  the  land,  he  would  not  be  entitled  to  recover  it  in  this 
action;  since  it  is  to  be  regarded  as  a  substitute  for  a  bill  in 
equity,  to  compel  a  specific  performance  of  the  contract.  If  h«« 
be  entitled  to  a  specific  performance,  equity  will  consider  that  as 
already  done  which  ought  to  be  done,  and  the  plaintiff  below 
accordingly  invested  with  the  legal  title,  and  by  virtue  thereof 
entitled  to  recover  the  land. 

No  doubt,  if  evidence  had  been  given,  showing  that  the  arti- 
cles of  agreement  had  been  canceled,  or  actually  given  up  for 
that  purpose,  or  such  possession  as  Boyce  had,  had  been  surren- 
dered, in  pursuance  of  the  agreement  to  rescind  the  articles,  it 
would  have  made  the  case  perfectly  clear  for  the  defendants;  be- 
cause it  might  have  been  considered,  even  at  law,  as  amounting 
to  an  actual  rescission  of  the  agreement  contained  in  the  arti- 
cles. Though  less  than  that  might  not  strictly  be  sufficient  to 
prevent  a  recovery  in  a  personal  action  for  a  non-fulfillment  of 
the  articles,  yet  less  may  be  quite  sufficient  in  equity  to  prevent 
a  specific  performance  thereof.  Accordingly,  Chancellor  Kent, 
in  Stevens  v.  Cooper,  1  Johns.  Ch.  429,  430  [7  Am.  Dec.  499],  in 
giving  his  opinion,  and  remarking  upon  the  principle  that  an 
agreement  in  writing  concerning  lands  may  be  discharged  by 
parol,  says,  that  **  the  evidence  in  such  cases  is  good  only  as  a 
defense  to  a  bill  for  a  specific  performance;  but  is  totally  inad- 
missible, at  law  or  equity,  as  a  ground  to  compel  a  performance 
in  specie."  See  also  Oorman  v.  Salisbury,^  1  Yem.  240.  Also 
in  BeU  v.  Howard,  9  Mod.  362.'  Lord  Hardwicke  is  reported  to 
have  said,  that  it  was  certain  that  an  interest  in  land  could  not 
be  parted  with,  or  waived  by  naked  parol,  without  writing;  yet 
articles  might  by  parol  be  so  far  waived,  that  if  the  x>ariy  came 
into  equity  for  a  specific  execution,  such  parol  waiver  would  re- 
but the  equity  which  the  party  before  had,  and  prevent  the  court 
from  executing  them  specifically.  See  likewise  T?ie  Earl  of  An- 
glesea  v.  Annedey,  4  Bro.  P.  C.  421.'  So  in  Price  v.  Dyer,  17 
Yes.  363,  364,  where  the  effect  of  a  parol  waiver  of  a  written 
agreement  concerning  land  was  very  much  discussed.  Sir  Will- 
iam Grant,  master  of  the  rolls,  though  he  did  not  considei  \t 
necessary  to  decide  the  point  in  that  case,  because  not  raised  by 
the  evidence  fairly,  observed  that,  as  then  advised,  he  was  in- 
clined to  think  that  a  written  agreement  might  be  so  far  waived 

1.  Qvmam  t.  SoXMmry.  2.  9  Mod.  802.  8.  1  Bio.  P.  a  380. 
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by  parol,  that  the  court  would  refuse  the  interposition  of  ita 
equitable  jurisdiction  to  enforce  it.     Chancellor  Kent  also,  in 
Botsford  ▼.  Burr,  2  Johns.  Gh.  416,  says  there  may  be  a  parol 
waiyer  even  of  a  written  agreement;  for  which  he  cites  Price  ▼. 
Dyer.    Though  it  may  be  proper  to  obeerre  that  Mr.  Sugden,  in 
his  very  excellent  treatise  on  the  law  of  vendors  and  purchaseni 
of  real  estate,  page  150,  ninth  London  edition,  seems  to  think  it 
questionable  whether  an  absolute  parol  discharge  of  a  written 
agreement,  not  followed  by  any  other  agreement  upon  which  the 
parties  have  acted,  can  be  set  up  even  as  a  defense  in  equiiy.    It 
may  be  questionable,  perhaps,  as  Mr.  Sugden  seems  to  think  it 
is,  whether,  in  general,  such  parol  discharge  of  a  written  agree- 
ment, without  more,  would  even  in  equity  be  a  good  defense  to 
a  specific  performance  of  the  written  agreement,  on  a  bill  be- 
tween the  parties  to  it.    But  it  is  conceived  such  parol  discharge 
would  be  a  good  defense  for  a  third  person,  who  had,  as  in  this 
case,  subsequently  become  a  purchaser  of  the  land  for  a  valuable 
consideration;  possibly,  too,  upon  the  faith  of  the  parol  dis- 
charge of  the  first  agreement,  which,  if  the  testimony  of  Will- 
iam Gopely  is  credited,  was  made  upon  what  might  well  be 
considered  a  good  and  binding  consideration;  that  is,  the  mis- 
take under  which  Boyce  alleged  he  contracted  for  the  purchase 
of  the  land,  believing  that  it  adjoined  other  land  which  he  owned 
at  the  time,  whereas  he  had  discovered  afterwards  that  such  was 
not  the  fact.     And  if  this  misapprehension,  on  his  part,  was 
produced  by  the  representation  of  Lloyd,  in  making  the  written 
agreement,  it  may  be  that  Loyd  could  not  have  enforced  it;  and 
seeing  it  was  alleged  as  an  excuse  or  reason  by  Boyce,  for  not 
wishing  to  carry  his  agreement  into  execution,  it  would  seem  to 
be  inequitable  to  permit  him,  after  Loyd  had  consented  at  his 
ovm  solicitation  to  discharge  him  from  his  contract,  and  after 
the  land  had  risen  greatly  in  value,  to  take  it  from  those  to  whom 
Loyd  subsequently  sold  and  conveyed  it.     But  if  not  purchased 
by  the  defendants  on  the  faith  of  the  parol  discharge,  they  would 
appear  to  have  a  still  stronger  equity,  and  one  which  Loyd  could 
not  have  claimed  if  he  had  been  the  defendant;  which  is,  that 
they  purchased  the  land  of  Loyd  without  any  notice  of  Boyce's 
agreement  for  the  purchase  of  it,  either  actual  or  constructive. 
For,  it  appears  in  the  first  place,  by  the  evidence,  that  they  pur- 
chased, paid  their  money,  and  received  a  deed  of  conveyance  for 
the  land,  fourteen  months  before  Boyce  put  his  agreement  upon 
record,  so  that  they  could  not  have  had  constructive  notice  from 
this  source.    Again,  it  would  seem  from  the  evidence,  that  Boyce 
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bad  not  sach  a  possession  of  the  land  as  would  be  equivaleiit  to 
notice. 

In  order  tnat  possession  shall  amount  to  notice,  it  must  be  a 
notorious  and  ezclusive  possession.  According  to  the  evidence 
given,  it  would  appear  that  he  cleared  only  about  half  an  acre 
of  the  land,  and  cultivated  it;  that  he  also,  according  to  the 
testimony  of  one  witness,  Samuel  Stine,  built  a  house  upon  this 
balf  acre;  but  according  to  evidence  of  another  vdtness  for 
Boyce,  Doctor  Engles,  the  house  stood  one  hundred  and  fifty  rods 
from  the  cleared  half  acre,  and  that  he  supposed  the  house  was 
on  the  land  in  dispute.  This  was  certainly  very  unsatisfactory 
evidence,  to  say  the  most  of  it.  But  by  the  terms  of  his  agree- 
ment for  the  purchase  of  the  land,  is  being  all  wood  land,  Loyd 
was  to  have  the  possession  of  it,  notwithstanding  the  agreement 
for  sale,  until  he  cut  and  removed  all  the  timber  growing  upon 
it,  and  accordingly  did  retain  the  possession  for  that  purpose^ 
at  least,  until  he  sold  and  conveyed  it,  timber  and  all,  to  the 
defendants  below.  It  would  therefore  seem,  from  the  evidence, 
that  Boyce  never  had  any  such  distinct  and  exclusive  possession 
as  would  be  likely  to  come  under  the  notice  and  observation  of 
strangers  or  purchasers.  And  as  to  evidence  being  given  on  the 
trial  of  notice  in  fact  to  the  defendants,  before  or  at  the  time  of 
their  purchase  of  the  land,  there  is  none.  We  therefore  think 
that  under  the  particular  circumstances  of  this  case,  there  ought 
to  be  a  new  trial. 

Judgment  reversed,  and  venire  de  novo  awarded. 


Rescessiok  or  WRrniK  Gontsaot  bt  Subsbqihent  Pabol  AaBEEMXirv 
«iii8t  be  proved  by  evidence  which  ia  clear,  positive,  and  above  suspicion: 
MU  V.  Carpenter,  28  Am.  Dec.  592.  In  DayUm  v.  NewmaTi,  19  Pb.  St  198, 
the  principal  case  ia  cited  to  the  point  that  an  equity  under  written  articlet 
may  be  released  by  paroL 

P088EBBION  AS  NonoB  OF  Title:  See  McCormd  v.  Heed^  38  Am.  I>eo.  124^ 
«od  other  cases  in  this  series  cited  in  the  note  thereto. 


Weeks  v.  Haas. 

[8  Watts  akd  Ssboeant,  520.] 

IIblbasb  Ezbcutbd  to  Husband  of  One  Co-heib  on  Volunta&t  Pabti> 
Tioir  among  several  children  of  an  intestate  to  whom  a  tract  of  land  de- 
seends,  constitutes  him  merely  a  trustee  for  his  wife,  and  gives  him  a 
beneficial  interest  only  to  the  extent  of  such  sum  as  he  may  have  paid 
ior  a  diffisrence  of  value  in  the  several  shares. 
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Pdbcbaser  on  BzioDnoN  against  Husband  gw  Co-hkib  to  whom  a 
Ibmo  haa  been  executed  for  his  wife's  share  in  land  descended  to  the- 
heirs,  on  a  volnntary  partition  among  them,  t  kcs  an  nbaolnte  estate  if 
snch  purchaser  has  no  notice  by  recitals  in  the  deed,  or  otherwise,  thit 
the  hosbsnd  held  in  tmst  for  the  wife. 

FiBOL  Pboov  or  Contbntb  or  NoncoB  PoenD  at  Plaos  or  Salb  on 
BxJBauTiON,  to  the  effect  that  althongh  the  land  stood  in  the  debtor*» 
name,  he*had  only  a  life  estate  therein,  and  that  the  land  belonged  to  hi* 
wife  as  one  of  the  heirs  of  her  father,  is  admissible  in  ejectment  brought 
by  the  wife  against  a  purchaser  at  such  sale,  without  showing  who  signed 
or  posted  the  notice;  and  production  of  the  original  notice  or  of  evidenoa 
accounting  for  its  loss,  is  not  required  before  resorting  to  such  seooadary 
evidence,  it  being  unusual  to  preserve  such  papers. 

EjBonoENT  brought  by  Mary  Weeks  to  recover  a  certain  fxaot 
of  land  in  the  possession  of  the  defendants.  The  tract  in  ques- 
tion ^was  part  of  a  larger  tract,  of  which  the  plaintiff's  father 
died  seised.  The  father  died  intestate,  leaving  the  plaintiff  and 
two  other  children  as  his  heirs.  A  voluntaiy  partition  of  the 
land  into  three  parts  was  made  by  the  heirs  and  mutual  leases 
were  executed.  The  tract  now  in  controversy  was  the  share 
allotted  to  the  plaintiff  and  her  husband,  Jesse  Weeks.  The 
deed  therefor,  signed  by  the  other  heirs,  recited  the  chain  of 
title  to  the  entire  tract,  showing  that  the  father,  being  seised 
thereof,  died  intestate,  leaving  three  children,  *'  to  whom  the 
same,  by  the  laws  of  the  commonwealth,  did  come."  The 
grantors  then,  "  in  consideration  of  the  sum  of  ninety-one  dol- 
lars to  them  in  hand  paid  by  the  said  Jesse  Weeks,"  etc.,  **  re- 
mised, released,  and  forever  quitclaimed,  etc.,  unto  the  said 
Jesse  Weeks,  and  to  his  heirs  and  assigns,  all  the  estate,  etc.,  in, 
to,  or  out  of,"  etc.  (describing  the  tract  now  in  dispute),  *'  to 
have  and  to  hold,  etc.,  unto  the  said  Jesse  Weeks,  his  heirs  and 
assigns,  to  the  only  proper  use  and  behoof  of  the  said  Jesse 
Weeks,  his  heirs  and  assigns  forever."  The  amount  recited  as 
consideration  was  paid  by  Jesse  Weeks  as  owelty  of  partition. 
The  land  was  subsequentiy  sold  on  execution  against  Weeks, 
and  one  of  the  defendants  became  the  purchaser.  The  plaintiff 
proved  by  parol  that  a  certain  written  notice  was  posted  up  on 
the  court-house  door  at  the  time  of  the  sale.  The  witness  could 
not  state  by  whom  it  was  signed  or  put  up,  or  whether  Weeks 
was  there,  but  thought  he  was.  The  plaintiff  herself  testified 
that  she  knew  nothing  of  the  paper  referred  to;  that  it  was  not 
in  her  possession,  and  that  she  had  never  seen  it  among  her 
husband's  papers.  Evidence  was  then  offered  to  show  that  the 
contents  of  the  notice  were  that  bidders  were  notified  that 
Weeks  had  only  a  life  estate  in  the  land,  and  that  it  belonged 
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to  his  -wife  as  one  of  the  heirs  of  her  father.  It  was  also  offered 
to  be  proTed  that  the  defendant,  who  purchased  at  the  sale, 
Imew  of  this  notice.  But  the  evidence  was  rejected  on  grounds 
stated  in  the  opinion.  The  court  held  that  as  to  two  thirds  of 
the  land  Jesse  Weeks  was  owner  under  the  deed,  while  he  held 
the  other  third  in  right  of  his  wife,  and  directed  a  verdict  ac- 
cordingly. Verdict  for  the  plaintiff  for  one  third  of  the  land» 
and  for  the  defendants  for  the  residue.  Judgment  on  the  ver-^ 
diet,  and  the  plaintiff  brought  error. 

Jordan,  for  the  plaintiff  in  error. 

Dcnndl,  for  the  defendants  in  error. 

By  Court,  Gibson,  C.  J.  Principles  of  partition  by  decree  of 
the  orphans'  court,  in  which  a  wife  is  an  involuntary  party,  may 
perhaps  be  inapplicable  to  her  partition  by  deed,  in  which  she 
has  power  to  contract  on  her  own  terms,  or  not  at  all.  The 
deeds  in  such  case  being  in  pari  materia  and  made  at  the  same 
time,  constitute  but  one  assurance;  and  the  statute  which  gives 
her  power  to  convey,  makes  her  a  free  agent  as  to  every  part  of 
it  Yet,  what  is  there  in  the  deed  to  the  plaintiff's  husband,  to 
warrant  the  intendment  of  a  gift  of  her  land  to  him  by  means  of 
it?  By  relinquishing  her  right  in  the  two  thirds  of  her  patri- 
mony, she  furnished  the  consideration  for  it;  and  as  she  was  the 
party  to  be  benefited,  the  object  being  partition  and  not  conver- 
sion, the  law  raises  a  presumption  that  the  husband  took  the 
legal  titie  of  her  share  as  her  trustee,  for  the  same,  reason  thai 
it  raises  a  resulting  trust  of  land  paid  for  wiUi  the  money  of  an- 
other. With  what  did  he  pay?  Certainly  with  his  wife's  land 
for  all  but  an  inconsiderable  part  of  the  value;  and  this  land 
was  as  much  her  separate  estate  as  money  settied  to  her  separate 
use,  which,  had  it  been  the  consideration,  would  have  given  her 
an  indisputable  trust  estate  by  implication  of  law.  Why,  then, 
shall  not  the  law  imply  such  a  trust  estate  when  her  land  has 
been  conveyed  in  payment,  and  the  object  is  not  to  part  with 
the  value  of  it,  but  to  reserve  or  take  back  an  equivalent?  Such 
an  implication  is  a  matter  of  course  in  regard  to  a  mortgage  of 
the  wife's  land  in  which  there  is  no  limitation  of  the  estate  be- 
yond the  mere  security  and  the  equity  of  redemption  happens  ta 
be  reserved  to  the  husband.  In  that  case,  her  original  owner- 
ship is  preserved  on  the  legal  presumption  that  the  form  of  the 
reservation  originated  in  the  inaccuracy  or  mistake  of  the  person 
who  prepared  the  deed.  To  this  effect  is  Broad  v.  Broad,  2  Ch. 
Oas.  98, 161,  which  is  the  leading  case,  and  Biuicombe  v.  Edre, 
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6  Dew's  Pari.  Cas.,  which  is  the  latest  one.  In  the  decision  of 
Jackson  v.  Innes^  1  Bligh,  104,  on  appeal  to  the  house  of  lords» 
Lord  Bedesdale  said,  that  whether  the  wife  has  joined  in  the 
mortgage  because  the  estate  belonged  to  her,  or  because  she  had 
a  ch£u:ge  on  it  by  jointure  or  dower,  jet  if  there  be  a  reservation 
in  the  proviso  for  redemption  which  would  carry  the  estate  from 
the  person  who  was  the  owner  of  it  at  the  execution  of  the  mort- 
gage, it  \B  now  an  admitted  principle  of  interpretation  that  there 
is  a  resulting  trust  for  that  person,  whether  husband  or  wife; 
and  his  position,  as  the  result  of  the  decisions,  is  sustained  bj 
ColUm  ▼.  CoUon^  2  Gh.  Bep.  72;  HuntingUm  v.  HiinHngton^  2 
Yem.  437;  Brend  v.  Brend,  1  Id.  213;  Jackson  t.  Parker,  Amb. 
687;  and  bjall  the  other  decisions  except  that  of  Lord  Eldon  in 
the  same  case,  16  Yes.  369,  who  was  disposed  to  cany  the  pro- 
tection of  the  wife  still  further,  and  perhaps  it  is  to  be  regretted 
that  he  was  reversed. 

It  is  unnecessary  to  pursue  the  train  of  these  dedsions  on 
mortgages,  as  those  cited  establish  the  principle  of  the  case  be- 
fore us  upon  a  just  foundation;  for  to  make  the  form  of  the  con- 
veyance the  criterion,  would  give  the  husband  a  general  power 
to  dispose  of  the  estate,  and  would  commit  his  wife's  property 
to  the  desperate  protection  of  his  generosity.  She  might,  in- 
deed, refuse  to  join  vdth  him  except  on  terms  of  having  her  in- 
terest secured;  but  it  is  better  to  interpret  these  transactions  on 
the  presumption  that  she  relied  on  his  good  faith,  than  to  drive 
her  to  the  verge  of  her  power  by  compelling  her  to  deal  vdth 
him  at  arm's  length.  Her  dependence  on  him  is  more  entire 
than  the  dependence  incident  to  any  other  of  the  domestic  rela- 
tions; and  the  law  relaxes  its  grasp  on  no  means  vnthin  its  power, 
to  prevent  him  from  misusing  it.  Where  it  is  her  purpose  to  give 
him  her  land,  the  accomplishment  of  it  by  means  of  a  conveyance 
to  a  convenient  friend,  can  not  be  prevented;  yet  the  step  is  so  ob- 
viously the  consequence  of  the  husband's  avarice,  that  it  is  seldom 
to  be  commended.  But  certainly  no  such  purpose  is  to  be  implied 
in  the  case  before  us;  and,  independent  of  parol  evidence  of  inten- 
tion, it  is  consonant  vnth  principle  and  authority  to  hold  him  to 
be  a  trustee.  On  principles  of  general  equity,  adopted  in  Fog^ 
lesonger  v.  SomervUle,^  6  Serg.  &  B.  270,  the  value  of  his  ben- 
eficial interest  did  not  exceed  the  sum  paid  by  him  for  owelty  of 
partition;  and  were  this  a  contest  between  the  plaintiJBT  and  hia 
heirs,  it  would  be  a  short  one;  but  the  defendant,  Haas,  daima 
to  be  a  purchaser  vnthout  notice. 

1.  Fogtitongtr  t.  Scmwvitt^ 


July,  1842.]  Weeks  v.  Haas.  43 


Were  the  deed,  under  which  both  parties  claim,  strictly  a 
lease  without  consideration  between  co-heirs,  perhaps  it  might 
suggest  the  existence  of  a  partition  so  strongly  as  to  put  a  pur- 
chaser on  an  inquiry  into  the  particulars  of  the  title.  But 
though  it  is  in  the  form,  and  has  the  peculiar  words  of  a  re- 
lease, there  was  not  the  proper  relation  between  the  parties  to 
let  it  operate  as  one.  By  our  statute,  the  children  of  an  intes- 
tate have  several  estates  as  tenants  in  common;  and  though  joint 
tenants,  or  parceners,  may  release  to  each  other,  it  seems  that  ten- 
ants in  common  can  not;  because,  as  it  is  quaintly  said  in  the 
Touchstone,  p.  327,  n.  2,  "  they  must  pass  their  estate  by  feoff- 
ment, etc. ,  because  this  estate  being  established  by  different  noto- 
rieties, each  having  passed  by  distinct  liveries,  they  must  pass  to 
each  other  by  a  distinguishing  livery;  or  else  it  can  not  be  known 
in  whom  such  parts  are,  which  formerly  had  passed  by  a  distinct 
lively."  However  technical  the  reason,  it  is  enough  that  this 
deed  can  not  operate  according  to  its  terms;  and  by  the  princi- 
ple that  a  conveyance  which  can  not  take  effect  in  the  way  it  was 
intended,  shall  yet  take  effect,  where  it  can,  in  some  other  way, 
tins  release  in  form  becomes  a  bargain  and  sale  in  substance,  by 
force  of  the  pecuniaiy  consideration  stated  in  it.  It  is  not 
meant  to  be  intimated  that  mutual  releases  between  tenants  in 
common  would  be  altogether  void  in  any  case.  Between  chil- 
dren of  an  intestate  there  would  be  the  consideration  of  blood  to 
give  them  effect  as  mutual  covenants  to  stand  seised;  and  where 
they  oould  not  operate  at  law,  they  would  'paas  the  estate  as 
mutual  agreements  in  equiiy.  But  what  we  have  to  do  with  at 
present,  is  the  character  which  this  deed  would  present  to  a  pur- 
chaser; and  no  more  is  perceptible  on  the  face  of  it  than  an  or- 
dinary sale  without  reference  to  any  mutual  conveyance  as  a 
consideration,  the  grantors  styling  tiiemselves  heirs  of  a  common 
ancestor  apparentiy  to  trace  tiieir  titie  by  descent.  As  it  was  an 
improper  instrument  to  effect  partition  between  the  children  of 
an  intestate,  the  defendant  had  no  reason  to  suppose  the  parties 
stood  in  that  relation. 

The  pinch  of  the  case,  therefore,  is  the  competency  of  the 
parol  evidence  to  show  the  contents  of  the  notice  put  up  at  the 
sheriff's  sale.  It  was  excluded  because  it  did  not  purport  to 
show  by  whom,  or  in  whose  behalf,  it  was  put  up;  and  because 
the  paper  itself  was  not  produced,  or  its  loss  accounted  for. 

As  the  plaintiffs  capadly  to  act  for  herself,  was  merged  with 
her  civil  existence  in  tiiat  of  her  husband,  he  was  the  represent- 
ative of  her  person  and  protector  of  her  interests;  and  it  was  his 
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dnty,  on  the  particular  occasion,  to  preTent  her  property  fron^ 
being  inyolyed  in  the  min  of  his  own. 

What  is  the  presumption  from  this  ?    The  principle  of  TFiZ^ 
iams  y.  The  East  India  Company,  3  East,  192,  and  many  other 
cases  which  it  is  unnecessary  to  quote,  is  that  every  act  whoso 
omission  would  implicate  the  party  in  a  neglect  of  duiy ,  shall  be^ 
taken  to  have  been  performed,  if  there  be  not  evidence  to  the 
contrary.    It  is  on  this  principle  that  the  entry  of  a  younger 
brother,  in  the  absence  of  the  heir  at  the  death  of  their  com- 
mon ancestor,  is  construed,  in  virtue  of  the  relation  between 
them,  to  be  no  tort  to  the  heir;  but  a  precautionary  measure  to 
prevent  his  seisin  from  being  abated  by  strangers:  Gilb.  Ten. 
28,  and  the  presumption  is,  that  he  entered  for  that  purpose. 
How  much  more  cause  is  there  for  a  presumption  of  beneficial 
interference  in  this  instance  ?    The  husband  would  have  been 
doubly  guilty  of  an  abandonment  of  duty  had  he  suffered  hi» 
wife's  property  to  be  sacrificed  for  want  of  a  declaration  of  trust 
which  he  had  negligently  taken  in  his  own  name,  in  the  first  in* 
stance,  when  the  omission  could  be  supplied  by  a  declaration  on> 
the  spot;  and  such  a  dereliction  is  not  to  be  imputed  to  him  with- 
out proof.    Perhaps  the  presumption  of  notice,  in  such  a  case,, 
would  stand  for  prima  facie  evidence  of  it,  even  without  cor- 
roboration from  circumstances.    In  The  King  v.  The  Inhabiianls 
of  ffaslinqfield,  2  Moo.  &  S.  658,  an  award  of  commissioners- 
under  an  inclosure  act,  that  a  particular  highway  was  in  another 
parish,  was  rejected  at  the  trial  of  an  indictment  for  not  repair- 
ing it,  because  there  was  no  direct  proof  that  the  commissioners 
had  given  the  notice  required  by  the  act,  before  they  had  pro- 
ceeded to  ascertain  the  boundaries;  but  it  is  remarked  that  tho 
presumption  of  notice  was  rebutted  by  the  fact  that  the  inhab- 
itants had  continued  to  repair  as  usual,  after  the  award  waa 
made;  else  the  court  would  have  presumed  the  commissioners. 
had  done  their  duty.     However  that  may  be,  such  a  presump* 
tion  certainly  may  supply  the  place  of  a  circimistance  in  regard  to 
a  notice  actually  put  up,  and  probably  by  a  person  since  dead 
On  the  principle  of  Barnes  v.  McClinton,  3  Penn.  67  [23  Am. 
Dec.  62],  in  which  a  notice  read  out  at  the  sheriffs  sale  by  the 
claimant's  attorney  was  allowed  to  affect  the  purchaser,  the  bid- 
ders in  this  case  knowing,  as  they  did,  this  husband  to  be  the- 
guardian  of  the  plaintiff's  rights,  were  bound  to  suppose  the. 
notice  was  put  up  by  him  without  regard  to  the  want  of  a  signa-^ 
ture;  and  such  a  supposition  accords  with  those  natural  presump* 
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tions  of  mere  fact  which  are  thought  to  be  recognized  by  the 
law  as  being  derived  from  the  course  of  nature  and  the  habits 
of  society.  The  very  publication  of  a  written  notice  by  reading 
it  or  sticking  it  i^gainst  the  wall  at  the  place  of  sale,  as  in  Bamea 
▼.  McClirUon^  would  affect  the  purchaser^  if  the  publisher  was 
there  to  answer  questions;  and  the  witness  thinks  the  plaintiffs 
husband  attended  at  the  sale.  This  principle  is  not  contradicted 
in  Epley  v.  WUTierow,  7  Watts,  167,  where  what  was  at  most  an 
obscure  hint  by  the  crier,  which  pointed  to  no  dormant  interest 
or  claimant  in  particular,  and  which  intimated  no  mors  than  it 
was  the  business  of  the  bidders  to  know  without  it,  was  prop- 
erly disregarded.  Had  the  existence  of  the  particular  title  been 
disclosed,  the  consequence  must  have  been  different. 

Then  it  is  sufficient  to  account  for  the  non-production  of  the 
notice  itself,  that  it  is  unusual  to  preserve  such  papers;  for  in  set- 
tling principles  of  jurisprudence,  we  must  respect  the  habits 
and  convenience  of  the  commimity.  To  insist  on  the  production 
of  such  a  paper,  or  evidence  to  account  for  its  loss,  when  it  may 
have  been  secretly  torn  down  and  destroyed,  as  it  was  in  the 
case  of  Barnes  v.  McClirUon,  would  put  the  claimant  at  the 
mercy  of  the  judgment  creditor,  whose  interest  it  is  to  suppress  it. 
It  might  be  impossible  to  remove  it;  and  a  copy  would  be  open  to 
the  same  objection,  for  want  of  originaliiy,  that  might  be  made 
to  parol  evidence.  But  it  has  not  been  suggested  that  a  copy 
was  kept  in  this  instance;  nor  is  there  anything  to  create  a  sus- 
picion that  there  was  better  evidence  of  the  contents  in  the 
plaintiff's  power.  The  evidence  ought,  therefore,  to  have  gone 
to  the  jury  with  a  direction  to  find  for  the  plaintiff,  if  it  made 
out  the  fact  of  notice,  an  undivided  interest  proportionate  to  the 
part  of  the  consideration  which  was  furnished  by  her. 

Judgment  reversed,  and  venire  de  novo  awarded. 


Husband  Takes  as  Tbustke  roR  Wivb,  Whin.-— In  Kinxer  v.  MUehdl,  8 
Ba.  St.  81,  whioh  was  also  »  case  of  a  oonveyanoe  to  a  hosband  of  bis  wife's 
share,  as  one  of  the  oo-heirs  of  an  estate,  the  doctrine  of  the  principal  case, 
that  the  husband  took  as  trustee  for  the  wife,  and  not  absolutely,  was  approved. 
Coulter,  J.,  who  dellTered  the  opinion,  using  the  following  language:  *'In 
Week8  V.  Hcuvi,  3  Watts  &  S.  520,  the  chief  justioe  lays  down  the  rule,  cleat 
and  unsbadowed,  that  the  law  raises  a  resulting  trust  in  &Tor  of  the  person 
whose  money  paid  for  the  land,  and  if  partition  be  naade  hyfemu  covert^  and 
mutual  releases  be  executed  to  the  husbands,  they  do  not  vest  afasoluie  es- 
tates, but  they  bold  in  trust  for  their  wives.  This  rule  contains  in  itself  the 
purest  light  of  equity.  **  But  where  realty,  descended  to  co-heirs,  was  divided 
and  appraised,  and  a  certain  house  and  lot  set  apart  to  one  of  tbem,  who 
gave  a.reoognixanoe  therefor,  and  then  died  without  issue  and  intestate,  and 
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the  remaining  heirs  then  agreed  that  the  house  and  lot  shonld  be  conveyed  to 
the  husband  of  one  of  them,  and  the  Talne  thereof  set  off  against  the  wife's 
share  of  the  estate,  and  the  other  Lands  were  acoordingly  sold  and  the  wife's 
ihare  of  the  proceeds  applied  upon  the  purchase  money  of  the  house  and  lot, 
It  was  held  that  to  that  extent  there  was  a  conversion  to  the  husband's  use, 
ind  the  property  was  his,  whether  conveyed  to  him  or  not:  Ermold  v.  New- 
lark,  16  Pa.  St.  417.  The  court  in  that  case  ssid:  "  The  distinction  is  between 
partition  and  conversion.  When  the  former  is  the  object,  the  husband  takes 
but  a  life  estate  in  the  land  not  actually  paid  for  with  his  own  proper  funds: 
but  where  the  estate  of  the  wife  is  actually  converted,  the  proceeds  become 
the  property  of  the  husband  by  an  application  of  them  to  his  own  purposes. 
Here  it  is  in  uncontradicted  proof  that  the  lands  which  descended  from  the 
wife's  father  toere  actttaUy  sold  and  conveyed,  and  the  money  arising  from 
them  applied  in  purchase  of  the  house  and  lot  conveyed  or  to  be  conveyed  to 
the  husband.  This  fact  brings  the  case  within  the  distinction  pointed  out  in 
YFedbs  v.  Hcuu,  3  Watts  k  S.  520.  Besides,  the  property  in  dispute  came  to 
the  plaintiff  immediately  from  Adam,  her  brother,  and  not  from  her  father." 
In  Robb  V.  Beaver,  8  Id.  112,  it  was  held  that  where  a  husband  and  wife  gave 
a  perpetual  lease  of  certain  land  held  by  him  in  her  right,  reserving  a  yearly 
rent  "to  the  said  grantors,  their  heirs  and  assigns,"  with  a  right  of  re-entry 
in  case  of  non-payment,  the  estate  vested  in  the  husband  in  fee  and  was  sub- 
ject to  seizure  by  his  creditors  after  the  wife's  death.  In  the  court  below, 
whose  decision  was  affirmed  on  error,  Grier,  J.,  quoted  the  language  of  the 
principal  case  on  the  point  that  where  the  consideration  moves  from  the  wife 
and  her  land  is  conveyed  in  payment,  the  object  being  not  to  part  with  the 
value  but  to  take  back  an  equivalent,  a  conveyance  to  the  husband  vests  in 
him  merely  a  legal  estate  as  trustee  for  the  wife,  and  said;  "  The  correctness 
of  the  arguments,  and  doctrine  asserted  by  the  learned  chief  justice  in  that 
case,  cxa  not  be  doubted,  when  applied  to  the  case  before  him.  But  to  ex- 
tract a  sentence  or  two  out  of  an  opinion,  without  reference  to  the  circum- 
stances of  the  case  to  which  they  refer,  is  a  sure  road  to  error.  No  judge 
can  speak  oracles  in  every  sentence,  or  write  maxims  of  universal  application 
to  all  oases."  As  to  the  power  of  a  husband  to  make  property,  descended  to 
the  wife,  absolutely  his  own,  see  Panons  v.  Pcunona,  32  Am.  Dec  362.  See 
also  Hannah  v.  Swamer,  38  Id.  754,  and  citations  in  the  note  thereto.  In 
Campbell  t.  WaUact,  37  Id.  219,  it  is  held  that  a  husband  acquires  no  in- 
terest in  realty  set  apart  to  his  wife,  under  proceedings  in  partition,  by 
paying  to  her  co-tenants  the  amounts  due  them  from  the  wife. 

Rbsxtuno  Trust  in  Favor  of  Partt  Furnishing  Ck>NSiDSRATioN  for 
land  conveyed  to  another:  See  DenUm  v.  McKenzie^  1  Am.  Dec.  664;  Foote 
V.  CoMn,  3  Id.  478;  Jackson  v.  Mane,  8  Id.  306;  Hall  v.  Sjjrigg,  12  Id.  506; 
Fawhe  t.  Slaughter,  13  Id.  133;  OuphUl  v.  Idfell,  19  Id.  675;  Jackson  v. 
MWer,  21  Id.  316;  Methodist  Church  v.  Remington,  26  Id.  61;  Kiderv.  Kider, 
27  Id.  308;  LeggeU  v.  Dubois,  28  Id.  413;  Depeyster  v.  Oould,  29  Id.  723; 
SmUheal  v.  Cray,  34  Id.  664,  and  the  notes  to  those  decinons. 

PusoflASES  ON  ExxounoN  NOT  Affectkd  bt  Sbcret  Trusts:  See  SmUk 
T.  PanUer,  9  Am.  Dec.  844.  But  in  Polk  v.  OaOanl,  34  Id.  410,  it  is  held 
that  a  purchaser  at  execution  sale  succeeds  to  the  title  of  the  defendant,  and 
is  affected  by  existing  equities  against  him.    And  see  the  note  to  that  case. 
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Case  v.  Cushman. 

[8  Watts  aitd  Scsoxaht,  64i.] 
OOXTBAOT   RmiRACyiM    OKLT    MaTTEBS    Ck>NOEKNINa    WHICH    PaBXIBS    PE0« 

POSB  to  oontraot,  and  not  other  matters  nnknown  to  them,  however  gen- 
eral the  terms  employed. 

OOTBKAKT    OF    InDEHNTTT   AGAINST     "AlL   CLAIMS"    AGAINST    DiSSOLVKD 

FiSM,  executed  by  the  liquidating  partner's  assignee  for  benefit  of  cred- 
itors, to  the  other  partner,  on  the  latter's  assigning  all  his  interest  in 
the  partnership  effects  to  such  assignee,  does  not  cover  a  debt  of  the 
firm  not  appearing  on  the  partnership  books,  or  otherwise  known  to  the 
aBsignee,  bat  known  to  the  partner  taking  such  indemnity,  who  kept  the 
books  and  neglected  to  enter  such  claim. 

OONSTRUGTION  Or  STATUTE  OF  A  StATE  BY  CoUBTS  OF  THAT  StATB  mUSt  be 

followed  in  courts  of  other  states. 
Kxw  YoBK  Statutb  of  Limitations  dobs  not  Avail  Dbbtob  Who  was 
Absent  fbom  thb  Statb  wliile  the  claim  was  running. 

AonoK  on  covenant  of  indemnily  executed  to  the  plaintiff  by 
the  defendant.  Plaintiff  and  one  Yolz  were  formerly  partners, 
bat  the  firm  having  been  dissolved,  Yolz,  the  liquidating  part- 
ner, assigned  all  his  property  to  the  present  defendant  in  trust 
for  the  benefit  of  his  creditors,  and  delivered  to  him  the  books 
and  papers  of  the  concern.  The  plaintiff  subsequently  assigned 
to  the  defendant  his  interest  in  the  partnership  effects,  and  also 
paid  him  a  certaim  sum  in  money  in  consideration  of  the  execu- 
tion of  a  certain  covenant  of  indemnily  executed  by  the  defend- 
ant to  the  plaintiff,  whereby  the  former  released  the  latter  from 
all  claims  and  demands  due  or  owing  from  the  plaintiff  to  the 
firm  or  to  his  late  partner,  and  from  the  payment  or  part  pay- 
ment of  any  debts  owing  by  the  firm,  and  agreed  to  **  indem- 
nify, save,  and  keep  harmless  the  said  Ugenoir  Cushman  [the 
plaintiff]  from  all  claims  and  demands  due  or  owing  by  the  said 
firm  of  IT.  Cushman  &  Co."  The  plaintiff  proved  that  after 
the  giving  of  said  indemnity,  J.  &  C.  Gascoigne,  of  New  York, 
'  sued  and  recovered  judgment  against  the  plaintiff  and  Yolz  for 
a  certain  claim  due  from  the  said  firm  of  U.  Cushman  &  Co... 
which  judgment  the  plaintiff  had  since  paid.  The  def  endant» 
however,  proved  that  a  certain  bill  for  goods,  constituting  the 
principal  part  of  the  claim  of  J.  &  C.  Gttscoigne,  was  never  en- 
tered on  the  books  of  the  firm,  through  the  neglect  of  the  plaint- 
iff. The  defendant  claimed  that  he  was,  on  tiie  ground  of  said 
omission,  not  liable  for  the  amount  of  the  said  bill  on  lus  cove- 
nant of  indemnity,  and  also  that,  as  the  plaintiff  had  not  given 
the  defendant  notice  of  the  action  brought  in  New  York  by  J. 
A  0.  Gktfcoigne,  and  had  not  himself  defended  it,  the  defend- 
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ant  could  now  make  any  defense  that  the  plaintiff  oonld  hare 
made  in  that  action,  and  therefore,  that  as  that  action  could 
have  been  defeated  on  the  ground  of  the  statute  of  limitations, 
the  plaintiff  could  not  recover  here.  On  the  first  point,  as  to 
the  omission  to  enter  said  claim,  the  substance  of  the  court's  in- 
structions appears  from  the  opinion.  On  .the  second  point,  the 
court  charged  that  the  plaintiff  could  not  have  availed  himself  of 
the  defense  of  the  statute  of  limitations  in  the  action  in  New 
York  because  of  his  absence  from  the  state  after  the  goods  were 
bought,  under  the  construction  of  that  statute  adopted  by  the 
New  York  courts.  Verdict  and  judgment  for  the  plaintiff,  and 
the  defendant  brought  error. 

WUHston^  for  the  plaintiff  in  error. 
Eichards,  for  the  defendant  in  error. 

By  Court,  Gibson,  0.  J.  The  circumstances  connected  with 
the  turning  point  of  the  cause,  are  simple  and  few.  When  the 
defendant  became  the  assignee  of  the  liquidating  partner,  Yolz, 
he  received  from  him  the  books  and  papers  of  the  concern,  which 
had  previously  been  in  the  hands  of  counsel  for  collection.  It 
was  distinctiy  proved  that  the  bill  of  goods  which  gives  rise  to 
the  present  contest,  though  furnished  by  the  Messieurs  Gaa- 
coigne  to  TJ.  Cushman  &  Co.,  in  May,  1830,  had  not  been  en- 
tered on  the  books  of  the  latter  when  they  dissolved  their 
partnership  in  the  October  following;  nor  has  it  been  entered 
since.  It  appears,  too,  that  it  was  the  business  of  the  plaintiff 
to  have  entered  it,  and  that  the  omission  to  do  so  was  his  personal 
4e&ult.  The  judge  charged  with  entire  accuracy,  so  far  as  the 
direction  went,  that  if  the  defendant  was  deceived  by  any  false 
exhibit,  pr  by  the  suppression  of  any  fact  which  the  plaintiff 
might  have  communicated,  and  which  it  was  material  for  the  de- 
fendant to  know,  there  could  be  no  recourse  to  him;  and  he  was 
right,  too,  in  supposing,  that  as  the  plaintiff's  omission  to  enter 
the  bill  was  long  before  the  terms  of  the  agreement  were  nego- 
tiated, there  was  no  room  for  a  presumption  that  it  was  a  pre- 
conceived measure  to  defraud.  But  he  inferred  from  this  that 
there  was  nothing  in  the  drcumstanoe  to  restrain  the  generality 
of  the  covenant  "  to  indemnify,  save,  and  keep  harmless,  the 
said  Ugenior  Cushman,  from  idl  claims  and  demands  due  or 
owing  by  the  said  U.  Cushman  &  Co.,"  because  the  defendant 
had  not  taken  the  precaution  to  restrict  his  liability  to  debts  per 
schedule,  or  to  such  as  appeared  on  the  face  of  the  books.  If, 
however,  he  was  left  in  ignorance  of  any  fact  material  to  be 
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known  hj  him,  which  it  was  in  the  plaintiff's  power  to  oom- 
mnnicatey  the  terms  of  the  agfreement  most  not  be  taken  to 
extend  to  it.    It  is  one  of  Pothier's  rules  of  interpretation,  which 
have  been  deemed  consonant  to  the  rules  of  the  common  law, 
that  '*  however  general  the  terms  may  be  in  which  an  agreement 
is  conceived;  it  only  comprehends  those  things  in  respect  to 
which  it  appears  that  the  contracting  parties  proposed  to  con- 
tract; and  not  others  they  never  thought  of."    Such  are  the 
word?  of  Mr.  Evans,  his  translator  (vol.  1,  p.  53),  and  their 
relevancy  to  the  case  in  hand  is  perceivable  at  a  glance.     The 
plaintiff  knew  that  this  bill  had  not  been  entered  in  the  partner* 
ship  books;  and  he  ought  to  have  known  that,  in  ascertaining 
the  partnership  debts,  the  defendant  would  be  guided  by  them. 
The  books  of  a  firm  are  the  register  of  its  transactions,  and 
they  are  supposed  to  exhibit  a  complete  statement  of  its  busi- 
ness and  liabilities,  insomuch  that  a  person  who  had  resorted  to> 
them  to  discover  the  amount  of  its  debts,  would  seek  no  further. 
In  settling  the  terms  of  the  agreement,  then,  what  was  the 
course  of  the  plaintiff's  duty?    Doubtless,  to  inform  the  de- 
fendant of  this  debt,  as  one  he  was  expected  to  pay.     Omitting 
this,  he  took  on  himself  the  risk  of  being  able  to  prove  that  the 
defendant  was  already  apprised  of  its  existence  in  order  to  show 
that  the  disclosure  was  unnecessary.     Sometimes  ignorance  or 
-error  has  been  a  ground  even  to  rescind  an  agreement  entirely,  by 
invalidating  the  assent  of  one  of  the  parties  to  it,  especially 
where  there  was  a  legal  fraud  in  the  suppression  of  a  material 
Hnrcumstance.    How  was  it  here  ?    The  books  and  papers,  hav- 
ing successively  passed  through  the  hands  of  the  liquidating 
partner  and  two  gentiemen  at  the  bar,  may  have  all  come  safe 
to  the  hands  of  the  defendant;  but  the  only  witness  who  testi- 
fied in  regard  to  the  fact  did  not  imdertake  to  say  that  this  par- 
ticular bill  was  among  them.     The  probability  is,  that  in  pass- 
ing through  so  many  hands,  it  was  mislaid;  at  least  it  may  have 
been  so,  which  is  enough  for  the  argument.     Having  failed  to 
apprise  the  defendant  of  the  very  material  fact  that  there  was  an 
unbooked  debt  outstanding,  the  plaintiff,  on  whom  the  burden 
of  proof  rests,  was  bound  to  show  that  the  failure  was  not  ma- 
terial, in  the  only  way  it  could  be  shown,  by  specific  proof  that 
the  existence  of  the  debt  had  at  that  time  come  to  the  defend- 
ant's knowledge.     The  omission,  though  not  used  in  forming 
the  subsequent  arrangement  with  a  design  to  deceive  or  mislead, 
would  not  be  the  less  material;  and  in  the  n:u8apprehension  on 
that  head,  consists  the  error  of  the  court  below.     The  plaintiff's 
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silenoe  had  an  obvious  tendency  to  produce  misconception;  and 
he  whose  act  caused  the  loss  which  waf^  ronsoquent  on  it,  must 
bear  it,  though  both -parties  were  free  from  intentional  error. 

The  other  exception  is  not  sustained.  The  construction  put 
on  the  statute  of  New  York  by  the  court  below,  seems  to  be  the 
same  that  has  been  put  on  it  by  the  courts  of  that  state;  by 
which  it  appears  that  it  could  furnish  no  defense  to  the  action 
brought  against  the  plaintiff,  and  that  the  defendant  lost  no  ad- 
vantage by  not  being  warned  to  come  in  and  defend  against  it. 
It  is  true,  that,  for  want  of  it,  the  defendant  may  insist  in  this 
court  on  any  ground  of  defense  that  would  have  availed  the 
plaintiff  in  the  supreme  court  of  New  York,  in  which  the  action 
was  determined;  but  as  the  interpretation  put  by  that  court  on 
the  statutes  of  its  own  state,  must  be  followed  elsewhere^  thit 
ground  of  defense  can  not  serve  here. 

Judgment  reversed,  and  venire  de  novo  awarded* 


HowKVKB  Gbnxbal  thx  Terms  of  ak  AoBmcBirT,  it  embracet  only 
those  things  oonoeming  which  the  parties  proposed  to  oontraot,  and  which 
they  had  in  mind,  and  not  matters  unknown  to  them:  Snyder  v.  Leibengood^ 
4  Pa.  St.  308,  citing  the  principal  case. 

Covenant  of  iNDEMNrrr  to  RsriKiNa  Pabtnsb  against  all  Liaiuu- 
TIBS  of  a  dissolved  firm,  given  by  the  settling  partner,  certainly  includes  a 
liability  which  the  evidence  shows  was  known  to  the  partner  giving  the  in- 
demnity: MurinffUm  v.  Woodtoard,  82  Pa.  St.  266,  explaining  and  distingnish- 
Ing  the  principal  case. 

CONSTRUCmON  OF    STATUTE  BT    CoiTRTS  OF  StATS  WHICH    ENACTED  it  I* 

binding  elsewhere:  Oticullu  v.  Louisiana  Ins,  Co.t  16  Am.  Deo.  199;  Vaughan 
V.  Phebe,  17  Id.  770;  DostoeU  v.  Buchanan,  23  Id.  280. 

Absence  from  State  as  Exception  to  Statute  of  Limitations:  See 
Paneoast  v.  Addistm,  2  Am.  Dec.  520;  Buggies  v.  Keeler,  3  Id.  482;  Chraves 
V.  Graves,  4  Id.  697;  Bobertson  v.  Smith,  12  Id.  394;  Morgan  v.  Bobinson,  19 
Id.  366,  and  note;  Forbes  v.  Foot,  Id.  732,  and  note;  Afaxozon  v.  Fbot,  15  Id. 
679;  Whitney  v.  Qoddard,  32  Id.  216;  SnUth  v.  MitcheU,  33  Id.  119;  King. 
V.  Lane^  37  Id.  187.    See  also  the  note  to  Moore  v.  Armstrong,  36  Id.  72. 
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[8  Watts  ahd  Bsbosaiit,  560.] 
Submission  to  Arbitration  is  Revoked  by  Death  of  one  of  the  partlee- 
before  an  award  is  made,  unless  there  is  a  provision  to  the  contrary  in 
the  submission;  and  a  surety  for  the  performance  of  the  award  is  dis- 
charged by  such  revocation,  although  the  administrator  of  the  deoeased 
party  appears  before  the  arbitrators  and  consents  to  their  prooeading. 
with  the  reference. 
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Dkbt  on  a  certain  bond  executed  to  the  plaintiff  by  the  de- 
fendant as  surety  with  one  Fisher  as  principal,  for  the  perform- 
ance by  Fisher  of  any  award  that  should  be  made  by  certain 
arbitrators,  pursuant  to  a  submission  that  day  made  by  the 
plaintiff  and  the  said  Fisher.  Before  the  meeting  of  the  arbi- 
trators Fisher  died;  but  his  administrators  agreed  that  the  arbi- 
ttaitors  should  meet  and  proceed  in  the  cause,  and  appeared 
before  them  and  made  defense  at  the  trial.  The  award  was  in 
&Tor  of  the  plaintiff.  The  defendant  claimed  that,  by  Fisher's 
death,  the  submission  was  revoked  and  the  bond  discharged. 
The  court  below  was  of  the  same  opinion.  Verdict  and  judg- 
ment for  the  defendant  accordingly,  and  the  plaintiff  brought 
error. 

PaUenon,  for  the  plaintiff  in  error. 

Armstrong  and  Ellis,  contra. 

By  Court,  Gibson,  C.  J.  The  defendant's  obligation  was  an 
informal  one,  but  the  effect  of  it  was  to  bind  him  for  Fisher's 
performance  of  his  covenant  to  abide  by  the  award.  Fisher  and 
the  plaintiff  submitted  their  controversy  to  arbitrators  by  writ- 
ing under  seal,  and  mutually  covenanted  to  pay  whatever  should 
be  awarded.  Fisher  died  before  award  made;  his  adminis- 
trators consented  that  the  arbitrators  should  nevertheless  pro- 
ceed; and  the  questions  are,  whether  his  death  was  a  revocation 
of  the  submission;  if  it  was,  whether  it  was  a  forfeiture  of  the 
defendant's  bond  that  Fisher  would  perform  the  award. 

Death  is  clearly  a  revocation  where  there  is  not  an  express 
stipulation  that  the  submission  shaU  survive;  as  was  held  in 
JShodes  V.  Haigh,  3  Dow.  &  By.  610,  and  many  other  cases. 
And  such  a  stipulation  must  be  explicit.  In  Blundell  v.  Bret- 
iargh,  17  Yes.  232,  the  parties  had  agreed  for  themselves,  their 
heirs,  executors,  administrators,  or  assigns,  to  pay  the  value  of 
certain  property  when  ascertained  by  the  award  of  particular 
arbitrators  delivered  to  the  parties  by  a  day  mentioned;  and 
Lord  Eldon  held  that  as  the  delivery  was  to  be  to  themselves, 
the  true  construction  of  the  agreement  was  that  they  themselves 
would  do  such  acts  as  should  be  prescribed  by  an  award  thus 
delivered;  or  that  if  they  happened  not  to  live  long  enough 
after  the  delivery  to  do  them  in  person,  then  that  their  repre- 
sentatives should  do  them  in  their  stead;  not  that  the  binding 
of  their  representatives  made  them  parties  to  the  submission. 
It  will  be  perceived,  therefore,  that  such  binding  does  not  ex- 
tend the  duration  of  the  submission  beyond  the  joint  life  of  the 
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parties  where  the  award  is  to  be  delivered  to  themselves;  but 
the  law  undoubtedly  allows  it  to  be  further  extended  by  an 
agreement  for  delivery  to  the  parties  or  their  representatives;  as 
in  Ih^ler  v.  Jones,  1  Bam.  &  Cres.  144;'  S.  C,  4  Dow.  &  By. 
740.  But  in  the  agreement  before  us,  there  is  not  a  word  about 
deliver}'  to  representatives;  nor  is  it  even  provided  that  they 
should  do  an  act  of  performance.  They  are  npt  so  much  as 
named;  and  the  submission  was  exclusively  between  the  parties 
themselves.  The  death  of  Fisher,  therefore,  was  a  revocation 
of  it;  but  was  it  a  breach  of  the  defendant's  bond? 

It  is  settled  that  a  feme's  revocation  by  marriage  is  such  a 
breach.  That  was  determined  in  Charrdey  v.  Winatanley,  6  East, 
266.  But  marriage  is  a  voluntary  act;  and  it  is  not  doubted 
that  the  voluntary  disability  of  a  party  bound  to  perform  a  con- 
dition, is  itself  a  breach  of  it:  1  Inst.  121.  But  no  such  con- 
sequence follows  a  disability  which  is  involuntary.  If  the  per- 
formance of  a  condition  become  impossible  by  a  dispensation  of 
Providence,  the  penalty  is  saved;  as  in  Thomas  v.  Howell,  1 
Salk.  170,'  in  which  a  condition  to  marry  the  devisor's  nephew 
before  the  age  of  twenty-one,  was  held  not  to  have  been  broken 
by  the  devisee's  marriage  with  another  at  the  age  of  seventeen, 
the  nephew  being  then  dead. 

In  the  present  case  the  condition  of  the  defendant's  bond  be- 
came impossible  by  Fisher's  death  before  award  made;  the  sub- 
mission was  revoked;  nothing  was  to  be  performed;  and  the 
bond  was  discharged.  What  matters  it,  then,  that  Fisher's  ad- 
ministrators agreed  that  the  arbitrators  should  proceed  on  the 
terms  of  the  obsolete  agreement?  They  might  bind  themselves 
to  perform  the  award;  but  they  could  not  call  back  the  defend- 
ant's responsibility.  He  had  bound  himself  for  Fisher's  per- 
formance, not  theirs;  and  his  extinct  obligation  could  not  be 
revived.  The  evidence  of  the  administrator's  assent  and  the 
proceedings  of  the  arbitrators,  therefore,  were  properly  excluded 
from  the  jury. 

Judgment  afiirmed. 

Revocation  of  Submission  to  Awakix — ^In  Keav^  v.  Shkler,  8  PhUa. 
54,  it  is  held  that  a  reference  of  an  action  pending,  or  a  reference  to  be  made 
by  rule  of  court,  can  not  be  revoked  by  the  mere  act  of  a  party  after  the 
agreement  is  filed  of  record,  and  the  principal  case  is  referred  to,  with  others, 
as  (Containing  expressiona  to  the  contrary. 

Powxa  Revoked  bt  Death  of  Constituxnt:  See  the  note  to  Oaiiida§ 
r.  A\fcKensDk,  po§ly  76. 

i.  8  Btfa.  k  OxeH.  144.  1.  1  Sidk.  ia». 
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ROHB  V.  Ej30)T. 

£8  Watn  AMD  BaaBAm.  (MS.] 

Odvxvaiit  to  Oits  "Clkab  Deed,"  Vxkdok  katino  a  Lm  Estazb  ohlt 
in  the  land,  which  is  known  to  the  vendee,  entitles  the  vendee  to  a  life 
estate  only,  and  in  cue  of  a  breach,  even  though  the  measore  of  dam- 
ages Is  the  value  of  the  land,  it  is  the  value  of  the  life  estate,  and  not  of 
the  fee,  which  is  to  govern. 

PUBOHASEB  OV   LaNB,  KhOWINO  THE    TiTLB  TO    BE    DSFBOTIVE,  takes  the 

risk  upon  himself. 
MsAflimB  ov  Daicaosb  iok  Breach  of  Gohtbaot  to  ComrxT  land  in  con- 
sideration of  the  performance  of  an  act  of  uncertain  value  by  the  vendes« 
is  not  the  value  of  the  land,  but  the  injury  suffered  by  the  vendee,  where, 
before  performance  on  his  part,  the  vendor  gives  him  notice,  honajlde^ 
that  he  can  not  convey  for  want  of  title,  but  the  value  of  the  land  is  the 
meamre  where  the  vendee  has  performed  such  contract  on  bis  part. 

CovERAHT  on  an  agreement  to  make  a  **  dear  deed**  of  certain 
premises.  The  facts  are  suf&ciently  stated  in  the  opinion. 
Yerdict  and  judgment  for  the  plaintiff,  and  the  defendant  brought 
ttTor. 

Montgomery  and  Oreenough^  tor  the  plaintiff  in  error. 

Frick  and  Bettaa,  ccnira. 

By  Ck>iirt,  Booebs,  J.  This  is  an  action  of  covenant,  for  refus- 
ing to  convey,  according  to  a  contract,  a  lot  of  ground  containing 
ten  acres.  The  plaintiff  gave  the  agreement  in  evidence,  and  then , 
as  the  measure  of  the  damages,  proved  the  value  of  the  land,  which 
was  estimated  by  the  witnesses  to  be  worth  from  twenty-five  dollars 
to  thirty  dollars  per  acre.  The  jury  rendered  a  verdict  for  three 
hundred  dollars,  valuing  it  at  the  highest  estimate  put  upon  it 
by  the  witnesses.  And  in  this  they  are  supported  by  the  court, 
who  appear  to  have  been  of  the  opinion  that  the  value  of  the 
land  was  the  only  measure  of  damages.  And  this  is  the  fair  in- 
ference arising  as  well  from  the  exclusion  of  the  evidence  offered, 
as  from  the  charge.  Frederick  Bohr  made  his  last  will  and  tes- 
tament, and  among  other  things,  devised  to  his  widow  an  estate 
for  her  life  in  the  lot  in  question.  The  plaintiff,  who  was  the 
nephew  of  the  testator,  entered  a  caveat  against  the  probate  of 
the  will;  an  issue  of  devisavU  vel  non  was  directed,  and  the  cause 
marked  for  trial  in  the  common  pleas.  The  parties  then  entered 
into  the  agreement  dated  the  tenth  of  January,  1840,  on  which 
suit  is  brought.  The  defendant  agrees  to  make  a  clear  deed  to 
the  plaintiff  for  the  ten  acres  (describing  it),  in  consideration  of 
which  the  plaintiff  agrees  to  withdraw  the  caveai.  Immediately 
after,  viz.,  on  the  eleventh  and  thirteenth,  and  at  divers  times 


54  Bohr  v.  Kindt.  [Penn. 

afterwards,  the  defendant  gave  notice  to  the  plaintiff  that  she 
was  unable  to  convey  a  good  title  to  the  land  in  dispute,  and 
that  she  would  not  abide  by  the  agreement,  which,  as  she  alleges, 
she  was  induced  to  sign  by  management  and  fraud.  These  facta 
the  defendant  offered  to  prove,  which  the  court  refused  to  per- 
mit, on  the  supposition,  doubtless,  that  if  proved,  they  would 
not  alter  the  case,  but  that  the  plaintiff,  notwithstanding,  was 
'entitled  to  recover  the  fee-simple  value  of  the  land. 

To  test  the  correctness  of  this  opinion,  it  is  necessary  to  as- 
certain the  respective  rights  of  the  parties  under  the  contn&ct, 
and  what  estate  the  plaintiff  had  a  right  to  require  at  the  hands 
of  the  defendant.  The  court  supposed  a  conveyance  of  the  tract 
in  question  in  fee  simple.  But  is  this  so?  The  defendant 
l>ound  herself  to  give  the  plaintiff  a  clear  deed  for  the  ten  acres 
which  she  held  imder  the  will.  What  was  the  meaning  of  the 
-parties  to  the  contract?  Did  it  enter  into  the  mind  of  either 
that  she  was  to  convey  more  than  she  had  ?  If  she  was  entitled 
to  a  life  estate,  could  they  have  supposed  she  was  notwithstand- 
ing to  convey  a  fee?  This  can  not  be  maintained  with  any 
appearance  of  reason.  The  agreement  is  made  in  reference  to 
the  will,  and  the  title  conveyed  by  it  was  equally  known  and 
accessible  to  both.  The  vendee  had  full  notice;  bought  with 
:lus  eyes  open,  and  knowing  that  her  title  was  a  life  estate  only, 
■he  can  not  in  equity  and  good  conscience  claim  more.  He  who 
■purchases  a  tract  of  land,  knowing  the  title  to  be  defective, 
takes  the  risk  upon  himself:  Alexander  v.  Kerr,  2  Bawle,  90 
\[ld  Am.  Dec.  616];  Walker  v.  Quigg,  6  Watts,  90  [31  Am.  Dec. 
452]. 

If,  then,  we  adopt  the  rule  that  the  value  of  the  land  is  the 
true  measure  of  damages,  it  is  plain  that  great  injustice  has 
been  done,  for  we  can  not  avoid  seeing  that  the  recovery  was 
had  on  the  basis  that  the  plaintiff  was  entitled  to  a  conveyance 
in  fee,  when  the  most  that  can  be  claimed  from  her  on  this  con- 
izact  is  an  estate  for  the  life  of  the  defendant.  It  is  in  vain  to 
say  that  this  is  the  error  of  the  jury,  for  it  has  been  caused  by  the 
-erroneous  principles  which  were  applied  to  the  case  on  the  trial. 
But  is  the  value  of  the  land  the  measure  of  damages?  and 
this  may  depend  on  circumstances.  Thus,  if  the  contract  had 
been  performed  before  the  offer  to  rescind,  as,  for  example, 
where  A.,  in  consideration  that  B.  will  perform  certain  services 
•of  an  uncertain  value,  agrees  to  give  him  a  horse,  or  a  tract  of 
land,  particularly  named  and  specified;  B.  performs  his  part  of 
the  contract,  and  then  A.  refuses  to  deliver  the  horse  or  convey 


July,  1842.]  RoHK  v.  Kindt.  65 

the  land.  The  measure  of  damages  is  the  value  of  the  horse  or 
land,  as  the  ease  may  be,  because  that  is  the  stipulated  reward 
of  the  services  of  B.,  whatever  may  be  the  intrinsic  value, 
whether  more  or  less.  It  is  the  contract,  and  of  course  is  bind- 
ing on  both.  But  the  case  would  be  materially  different  if,  be- 
fore the  contract  was  performed  by  B.,  or  anything  done  in  re- 
spect to  it,  A.  gives  him  notice,  bonajide,  that  he  is  unable  to 
perform  his  })art  of  the  contract,  becanse  he  had  not,  as  he  sup- 
posed when  he  made  the  agreement,  a  title  to  the  article  of 
property  he  agreed  to  convey.  The  damages,  I  apprehend, 
would  not  be  the  value  of  the  property,  but  the  injury,  if  any, 
which  had  been  sustained  by  not  going  into  the  contract,  and 
this  would  be  for  the  jury  to  estimate  under  all  the  circum- 
stances. The  defendant,  at  the  earliest  day,  gave  the  plaintiff 
notice  that  she  considered  the  contract  invalid,  and  that  she 
had  no  title  to  the  property,  and  offered  to  rescind  it.  It  will 
be  for  the  jury,  considering  all  the  circumstances,  to  say  what 
injury  the  plaintiff  has  sustained;  whether  there  was  any  unfair- 
ness or  misapprehension,  or  material  mistake;  whether  her  con- 
tract has  been  bonajide,  and  whether  she  refuses  to  perform  the 
contract  from  caprice,  or  other  unjustifiable  motive.  But  it  is 
said  that  the  plaintiff  may  insist  on  having  such  an  estate  as 
she  has,  that  she  can  not  say  she  will  give  nothing,  because 
she  is  unable  to  give  all  she  has  contracted  to  give.  And  this 
is  true;  for,  as  was  said  by  Lord  Eldon  in  Wood  v.  Oriffiih,  1 
8wanst.  64,  if  a  person  possessed  of  a  term  of  one  thousand 
years,  contracts  to  sell  the  fee,  he  can  not  compel  the  purchaser 
to  take,  but  the  purchaser  can  compel  him  to  convey  the  term. 
And  to  the  same  purport  are  the  cases  of  Morilock  v.  BuUer,  10 
Ves.  316;  Western  v.  RusseU,  3  Ves.  &  Bea.  192. 

If  a  man  having  a  partial  interest  in  an  estate,  chooses  to  en- 
ter into  a  contract,  representing  it  and  agreeing  to  sell  it  as  his 
own,  it  is  not  competent  for  him,  afterwards,  to  say  that  though 
he  has  a  valuable  interest,  he  has  not  the  entirety,  and  therefore 
the  purchaser  shall  not  have  the  benefit  of  his  contract.  If  the 
vendee  chooses  to  take  as  much  as  he  can  have,  he  has  a  right  to 
that.  In  the  case  before  us,  he  can  not  have  more,  because  the 
defect  in  the  extent  of  the  defendant's  interest  was  equally  well 
known  to  both,  and  it  was  upon  the  basis  of  her  interest,  as  con- 
veyed by  the  will,  that  the  contract  was  made.  It  does  not  ap- 
pear that  the  defendant  offered  to  convey,  or  that  the  plaintiff 
agreed  to  accept  a  conveyance  of  her  interest;  but  on  the  trial 
lie  demands,  and  the  jury  give,  the  fee-simide  value  of  the  land. 
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The  eyidence  was  ofiiBred  in  mitigation  of  damages,  and 
whether  this  was  such  a  oontract  as  a  court  of  chanceiy  would 
relieve  against  on  the  ground  of  fraud  or  a  plain  mistake,  was  a 
point  I  ot  made  on  the  trial.  And  as  the  case  now  stands,  it 
would  be  wrong  to  intimate  an  opinion,  as  the  attention  of  the 
court  and  jury  may  be  called  to  the  point  on  another  trial. 

Judgment  reversed,  and  venire  de  novo  awarded. 

Covin Airr  to  Givx  "Gk>OD  Deed"  or  the  like,  How  Satxsfied:  See  Tm- 
neif  T.  Ashleyf  26  Am.  Deo.  620,  and  cases  and  notes  oollected  in  the  note- 
thei^to..  See  also  FuUer  v.  Hvbbard,  16  Id.  423;  Johnaon,  v.  Tool,  26  Id.  162; 
Jhformmv.  KirUand,  27  Id.  01;  Stow  v.  Stevens,  29  Id.  139;  WUhen  v.  BaOrd, 
82  Id.  754,  And  the  notes  to  those  decisions. 

PXTBOHASBB   0#    LaND,    KnOWINO  TtTLB   TO    BE    DeKBOTIVB,  TaKSS   TBM 

Bisk:  See  Lighty  v.  Shorb,  24  Am.  Dea  334;  Waiher  v.  QuJigg,  31  Id.  452; 
and  notes. 

Measube  of  DAMA0E8  FOB  BasAOR  OF  COVENANT  TO  CoNVET:  See  MeOon" 
neil  V.  Dunlapf  3  Am.  Deo.  723;  Ooek  ▼.  Taylor,  5  Id.  650;  Kennedy  v.  Ken- 
nedy, Id.  629;  Lowe  ▼.  McDonald,  13  Id.  181;  Baldwin  v.  Munn,  20  Id.  627; 
BeU  V.  Quarlee,  26  Id.  280.  In  Jack  v.  McKee,  9  Pa.  St.  239,  it  is  held,  fol- 
lowing the  doctrine  laid  down  obiter  in  the  principal  case,  that  if  the  consid- 
eration of  a  covenant  to  convey  land  is  the  performance  of  some  act  by  th» 
vendee,  and  the  act  is  performed,  the  measure  of  damages  for  the  breach  of 
the  covenant  is  the  value  of  the  land>  and  Rogers,  J.,  who  delivered  the  opin- 
ion, refers  to  the  principal  case  as  authoritative  in  favor  of  this  position.  He 
says:  "  I  feel  some  diffidence  in  adverting  to  the  case  of  Bohr  v.  Kindt,  3^ 
Watts  &  S.  563,  inasmuch  as  it  is  said  to  be  a  dictum  and  one  of  my  own. 
But  as  subsequent  reflection  and  investigation  have  convinced  me  the  law  in 
there  properly  ruled  and  is  supported  by  other  authorities,  as  I  shall  subse- 
quently show,  I  cite  the  case  as  a  leading  authority  in  this  state.  With  all 
deference,  it  is,  I  think,  something  more  than  a  dictum;  it  was  intended  to 
furnish  the  rule  for  the  assessment  of  damages  on  another  triaL  The  reversal 
of  the  cause  made  this  disposition  of  the  case  necessary,  and  consequently  the 
principles  there  asserted  met  the  concurrence  of  the  whole  court.*'  In  Ife- 
DoweU  V.  Oyer,  21  Pa.  St.  422,  the  principal  case  is  cited  also  as  recognizing 
the  principle  of  Jack  v.  McKee,  supra,  that  one  who  gives  his  personal  serv- 
ices on  a  contract  to  be  paid  in  land  is  entitled  to  the  value  of  the  land  if  he 
does  not  get  the  land.  In  Cftorge  v.  Morgan,  16  Pa.  St.  109,  it  is  held  that  a 
conveyance  of  a  larger  estate  than  the  grantor  has,  will  pass  such  estate  as  he 
has,  "  just  as  an  agreement  to  convey  a  larger  estate  than  the  party  has  it 
good  for  such  estate  y  he  may  hold,'*  citing  Bohr  v.  Kindt, 


Menges  v.  Otsteb. 

[4  Watts  avd  Bkbokavt,  90.] 
BzEOunoN  Sale  on  Mobtqagb  of  Land  Ltino  Pa&tly  in  Anotheb  Cottntt 
qonfen  no  title  to  that  part. 

MO&TOAOOB  BZDDINO  AT  ShEBIFF'S  SaLB  ON  THE  MOBTOAOE,  WHICH  18  VoiD 

in.part»  because  part  of  the  land  lies  in  another  county,  and  surrendering 
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poBsenioD  to  the  pnrchaaer,  u  well  as  eoDflenting  to  the  application  of 
the  proceeds  to  the  mortgage  and  other  liens  on  the  land,  does  not 
thereby  aid  the  purchaser's  title  as  to  the  land  unlawfully  sold,  so  as  to 
prarent  a  recovery  thereof  by  his  heirs. 

EjBonaarr  bj  the  heirs  of  one  Menges  to  recover  a  certain 
tract  of  land  in  Northumberland  county.  The  defendant  claimed 
imder  a  sheriff's  deed  on  an  execution  sale  of  a  larger  tract,  in- 
cluding that  in  controversy  on  a  judgment  recovered  on  a  mort- 
gage executed  by  Menges.  The  mortgaged  premises  were  de- 
scribed in  the  mortgage,  levari  facias,  and  advertisement  of  sale 
as  '<  all  that  tract  of  land  situate  in  Turbet  and  Muncy  creek 
townships  in  the  counties  of  Lycoming  and  Northumberland, 
containing  four  hundred  and  eight  acres,"  etc.  The  mortgage 
was  recorded  in  Lycoming  county  and  the  judgment  was  re- 
covered there,  and  the  sale  was  made  by  the  sheriff  of  that 
couniy.  The  evidence  offered  showed  thaji  both  Menges  and 
his  son  were  bidders  at  the  sale;  that  Menges  expressed  himself 
satisfied  with  the  price  paid  by  the  defendant,  made  no  objection 
to  the  execution  of  the  sheriff's  deed,  surrendered  possession  to 
the  purchaser,  and  afterwards  saw  him  make  improvements  on 
that  part  lying  in  Northumberland  couniy,  and  even  made  an 
exchange  for  a  lot  on  that  part;  and  that  the  proceeds  of  the 
sale  were  applied  to  satisfaction  of  the  mortgage  and  other  judg- 
ments and  liens,  and  that  satisfaction  thereof  was  entered  at 
Menges'  request.  The  plaintiffs  objected  to  this  evidence,  be- 
cause if  true  it  would  not  help  the  defendant's  titie,  as  the  sale 
was,  as  to  the  land  in  Northumberland  couniy,  utterly  void;  but 
the  court  admitted  the  evidence.  The  court  instructed  the  jury 
that  although  the  sale  in  Lycoming  couniy  of  land  in  Northum- 
berland was  illegal,  yet  as  the  purchase  money  had  been  applied 
to  Menges'  debt  with  his  assent  under  the  circumstances  stated, 
an  equity  existed  in  favor  of  the  purchaser  entitling  him  to  hold 
the  land  until  justice  was  done  him,  and  therefore  directed  a 
verdict  for  the  defendant,  which  was  returned  accordingly,  and 
judgment  entered  thereon,  which  the  plaintiff  now  sought  to 
reverse. 

Donnel  and  Oreenough^  for  the  plaintiffs  in  error. 

Jordan  and  8.  Hepburn,  for  the  defendant  in  error. 

By  Court,  G^ibson,  C.  J.  It  is  an  error  to  suppose  that  judi- 
cial equiiy  is  as  broad  as  natural  justice.  Duties  of  impeorfect 
obligation  are  too  indeterminate  in  their  principles  and  relations 
to  be  subject  to  human  cognizance;  and  for  that  reason  it  seems 
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that  more  effect  was  given  to  a  naked  moral  obligation  in  Moody 
V.  Vandyke^  4  Binn.  41  [5  Am.  Dec.  885],  than  any  principle  or 
precedent  could  be  found  to  warrant.  A  purchaser  at  the  sale 
of  a  testator's  land  by  administrators  with  the  will  annexed,  who 
had  no  authority  at  that  time  to  execute  a  testamentaxy  power^ 
was  allowed  to  retain  the  possession,  though  the  sale  was  Toid, 
till  what  he  had  paid  was  refunded;  and  the  chief  justice  put 
the  case  of  a  volimtary  sale  by  a  friend  without  color  of  author- 
ity, as  an  apposite  one,  inducing  the  same  equitable  right  to  re- 
imbursement. Yet  what  is  such  a  case  but  that  of  a  man  who 
has,  for  the  best  of  motives,  attempted  to  make  himself  the  cred- 
itor of  another  by  paying  his  debts  without  his  assent,  which  is 
put  to  illustrate  the  necessity  of  a  precedent  request  as  the 
foundation  of  an  assumpsit  for  money  paid  to  another's  use?  It 
is  not  to  be  denied  that  such  payment  would  be  a  consideration 
for  an  express  promise;  but  as  it  would  not  raise  a  promise  by 
implication  of  law,  it  is  plain  that  it  wants  that  legal  sanction 
which  is  necessaiy  to  make  it  a  matter  of  adjudication  even  for 
purposes  of  defense.  It  would  be  fallacious  to  suppose  that  it 
is  insufficient  for  the  implication  of  a  promise  only,  because  an 
action  is  usually  founded  on  something  more  solid  than  an  equiiy. 
Assumpsit,  though  in  form  an  action  on  a  promise,  gives  eifect 
to  the  same  principles  that  are  administered  through  a  bill  in 
equity;  and  its  sufficiency  as  a  remedy  has  almost  entirely  with- 
drawn parol  contracts  from  the  jurisdiction  of  chancexy.  The 
point,  however,  seems  to  have  been  taken  for  granted,  rather 
than  adjudicated,  in  Moody  v.  Vandyke;  but  in  Walker  v.  Quigg, 
-6  Watts,  88  [31  Am.  Dec.  452],  it  was  fully  considered,  and  a 
different  conclusion  drawn.  It  was  ruled  that  the  children  of  a 
testator  were  not  bound  to  reimburse  purchase  money  applied 
to  their  father's  debts  by  an  executor  who  had  sold  the  land  un- 
der what  was  erroneously  thought  to  be  a  testamentary  power, 
because  the  payment  was  in  fact  a  voluntary  one. 

In  the  case  before  us,  the  plaintiffs  have  a  legal  title;  and  if 
payment  of  their  father's  debts  does  not  give  the  defendant  an 
equity  to  control  it,  what  else  is  there  in  the  proofs  ?  It  is  said 
that  the  father  encouraged  him  to  bid  by  concealing  the  fact  that 
the  part  of  the  land  in  contest  could  not  pass  by  the  sale  be- 
cause it  was  not  within  the  county,  as  well  as  by  suffering  his 
own  son  to  bid;  and  that  he  confirmed  the  sale  by  having  the 
proceeds  applied  to  the  liens,  as  well  as  by  directing  the  defend- 
ant to  take  possession  when  the  sheriff's  deed  was  acknowledged. 

What  color  i^  there  for  the  imputation  of  concealment?    The 
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Teiy  advertisement  of  sale,  to  say  nothing  of  the  mortgage,  scire 
faciM  and  levariy  described  the  land  as  being  in  Northumber- 
land and  Lycoming  counties;  and  the  bidders  were  bound  to  take 
notice  of  it.  Silence  is  not  fraudulent,  where  it  is  the  ofiEspring 
•of  ignorance;  and  it  is,  besides,  not  pretended  that  any  one  was 
2iisled  by  it.  The  misconception  was  not  of  the  fact,  but  of  its 
^ecfc;  and  here,  too,  the  parties  met  on  terms  of  the  most  per- 
fect equaliiy,  for  they  were  both  profoundly  ignorant  of  the 
•extent  of  tixe  sheriff's  authority.  Akin  to  the  mortgagor's 
silence,  but  still  less  plausible  in  its  supposed  consequences,  is 
his  son's  bidding  by  his  direction,  which  could  not  prejudice  his 
right,  because  the  sale  was  a  valid  one  as  to  a  part  of  the  land, 
and  a  debtor  may  lawfully  bid  to  preserve  his  property  from 
^ing  below  its  value.  His  position  is  one  of  compulsion,  not 
of  choice;  and  lus  bid  is  not  that  of  a  puffer,  because  it  is  not 
thrown  in  as  a  provocative.  In  Bramley  v.  JU,  8  Yes.  620,  Lord 
Alvanley  was  of  opinion  that  the  owner  may  appoint  a  bidder, 
io  prevent  a  sacrifice  of  his  property,  even  at  a  voluntaxy  sale; 
for  what  is  that,  said  he,  but  to  set  it  up  at  a  i)articular  price? 
Lord  Kosslyn  doubted,  in  Connolly  v.  Parsons,  3  Yes.  625,  note, 
whether  a  piurchaser  can  be  defrauded,  in  any  case,  by  the  ap- 
parent eagerness  of  competitors,  and  professed  great  difficulty 
in  being  able  to  compass  the  reasoning  that  a  bidder  does  not 
4dways  follow  his  own  judgment;  but  in  Smith  v.  Clark,^  12  Yes. 
483,  Sir  William  Grant  said  he  was  unwilling  to  go  that 
length,  or  support  a  sale  at  which  bidders  were  employed  to 
-screw  up  the  price  by  the  excitement  of  competition.  Yet  he, 
too,  admitted  the  legality  of  an  owner's  bid  as  a  defensive  pre- 
caution, notwithstanding  the  opinion  of  Lord  Mansfield,  in 
BexweU  v.  Christiey  Cowp.  396,  that  the  owner  may  not  bid  on 
his  own  property,  even  to  prevent  it  from  being  sacrificed. 
Those  cases  are  stronger  than  this,  inasmuch  as  the  mortgagor 
had  not  a  right  to  have  the  premises  put  up  at  lus  own  price; 
and  a  right  to  bid  at  an  involuntary  sale  is  peculiarly  necessary 
to  prevent  the  success  of  a  combination,  such  as  there  was  in 
SmuU  V.  Jones f  1  Watts  &  Serg.  128,  to  depress  the  price. 

The  other  facts  are  posterior  to  the  sale,  and  too  inconse- 
quential for  a  defense.  In  procuring  an  appropriation  of  the 
proceeds  and  an  entry  of  satisfaction,  the  debtor  did  no  more, 
4U9  he  had  done  in  directing  his  son  to  bid,  than  exercise  a  legal 
jnght.  In  contemplation  of  law,  the  sheriff  sold  no  more  than 
•was  subject  to  his  execution;  and  if  he  professed  to  sell  anything 

1.  SmiUk  T.  Clark; 
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else,  it  was  the  business  of  the  purchaser  to  moTe  the  court  io 
set  the  sale  aside.  He  did  not  move,  and  the  money  was 
brought  into  court  for  distribution.  What  was  the  debtor  to 
do  ?  He  had  no  choice  but  to  treat  the  sale  as  an  unexceptionable 
one;  and  he  did  no  more.  The  same  thing  may  be  said  of  his 
direction  to  take  possession.  It  was  a  ratification  of  the  sale; 
but  without  a  consideration  for  it,  what  is  the  worth  of  such  a 
ratification  ?  It  is  not  pretended  that  it  was  a  benefit  to  the 
debtor  or  a  prejudice  to  the  purchaser.  Neither  singly  nor  col- 
lectiyely  did  these  things  furnish  a  defense;  and  the  direction  to 
the  contrary  was  erroneous. 
Judgment  reversed  and  venire  de  novo  awarded. 

EsTOPFSL  BT  Standing  bt  and  Failing  to  Sbt  up  Claim  to  land  parchaaed 
or  improved  by  another:  See  Thompgon  v.  Saaibom,  35  Am.  Dec.  490,  and 
other  cases  in  this  series  collected  in  the  note  thereto. 

EATmcATioN  or  Unauthorized  Execution  Sale. — ^Tbe  fact  that  an  eze- 
cation  defendant  was  present  at  the  sale  of  his  property,  and  did  not  object 
to  it  on  the  ground  that  the  notice  to  which  the  law  entitled  him  was  not 
given,  does  not  estop  him  from  raising  the  objection  of  want  of  notice  in  a 
subsequent  proceeding:  Carney  v.  Carney,  31  Am.  Dec.  5^0.  Nor  is  a  party 
whose  land  is  sold  without  authority  on  execution  against  his  ancestor  estopped 
from  setting  up  his  title  by  the  fact  that  he  received  the  surplus  proceeds  of  the 
•ale,  if  he  did  nothing  to  encourage  the  sale:  Wood  v.  Jackson^  22  Id.  603. 
But  where  a  defendant  in  execution  is  guilty  of  misrepresentation  in  stating 
that  certain  land  is  included  in  the  levy,  when  in  fact  the  levy  does  not  in- 
olnde  it,  and  an  innocent  purchaser  is  thereby  induced  to  buy  the  land,  he 
gets  a  good  title  in  equity  to  the  part  thus  falsely  stated  to  be  included*  and 
the  defendant  can  not  have  the  sale  vacated  on  repaying  the  amount  bid  and 
expenses:  Buchanan  v.  Moort^  15  Id.  601.  And  where  an  execution  debtor 
points  out  property  as  his  own,  and  it  is  sold  under  the  writ,  he  himself  be- 
coming the  purchaser,  he  is  estopped  from  saying  afterwards  that  it  belonged 
to  another:  Dubreuil  v.  Soulie,  16  Id.  165.  If  the  proceeds  of  a  void  sheriff's 
sale  are  applied  to  the  payment  of  the  defendant's  debts,  it  is  held  in  Dt^our 
▼.  Oasmjranc,  13  Id.  360,  that  he  can  not  recover  the  property  without  repay- 
ing the  money;  see  the  note  to  that  case  as  to  how  a  void  execution  sale  may 
be  ratified. 

Sale  under  Mortgage  of  Land  Lying  Partlt  in  Another  county  vests 
no  title  in  the  purchaser  as  to  that  part:  TrtakUr  v.  i^TeJsAer,  7  Watts  ft  8w 
140,  citing  the  principal  case. 


GOOHBAN  V.    O'HeBN. 

[4  Watts  *an>  Skbosakt,  06.] 

Feme  Cotert's  Power  of  Disposition  over  her  Separate  Estate  in 
Pennsylvania  is  only  such  as  is  clearly  given  by  the  instrument  confer- 
ring the  estate. 

Mortgage  bt  Husband  and  Wife  of  Land  Deyised  to  her  Sole  UeEp 
with  a  life  estate  to  the  husband  if  he  should  surviTe  her,  and  remainder 
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in  fee  to  lier  ohildren  or  sach  person  as  the  wife  shall  liy  will  cUreot»  is 
binding  upon  the  husband's  life  estate  if  he  sarvives,  bat  no  farther. 
HusBAKD  HAS  NO  CuBTBST  IN  Land  CoNvsTiD  TO  Tbustkb  f or  the  wife*8 
sepamte  use  by  a  deed  expressly  excluding  the  hosband  from  any  oontroL 

Sgibb  tjlculb  on  a  mortgage,  brought  by  the  phuntiff  as  sar* 
viving  exeoator  of  the  deceased  mortgagee  against  John  O'Hem 
and  the  executors  of  Sarah  O'Hem,  deceased,  with  notice  to 
terre-tenants.  The  mortgage  was  executed  by  John  O'Hem, 
and  Sarah,  his  wife,  on  two  certain  tracts  of  land;  and  the  de- 
fense was  that  they  had  no  power  to  make  the  mortgage.  The 
first  tract  was  devised  by  one  Tyler  to  Sarah  O'Hem,  **  for  her 
own  and  sole  use  forever;'*  but  providing  that  if  John  O'Hem 
should  survive  his  wife,  he  should  "  have  and  enjoy  the  use  and 
profits"  of  said  tract  **  during  his  natural  life,"  and  that  at  his 
death  it  should  descend  *'  in  fee  to  the  children  of  said  Sarah, 
or  such  other  person  or  persons  as  she  by  her  last  will"  should 
''  order  and  direct."  The  second  tract  was  conveyed  by  the  said 
Tyler  to  one  Baird  '*  in  trust  for  the  sole  and  only  proper  use, 
benefit,  and  behoof  of  Sarah  O'Hemi "  The  other  provisions  of  the 
conveyance  are  sufficiently  stated  in  the  opinion.  Sarah  O'Hem 
died  after  executing  the  mortgage,  and  devised  the  first  tract  to 
her  daughter  and  the  other  to  another  person.  The  court  below 
held  that  a  married  woman  had  no  power  in  Pennsylvania  to 
mortgage  or  otherwise  dispose  of  property  devised  or  conveyed 
to  her  separate  use,  except  as  particularly  provided  in  the  in- 
strument creating  the  separate  estate,  and  instructed  the  jury 
that  the  mortgage  was  utterly  void  as  to  the  second  tract,  and 
also  as  to  the  first  except  as  to  the  husband's  life  estate;  but  as 
to  that  the  husband  was  estopped  to  deny  the  validity  of  the 
mortgage.  Verdict  and  judgment  accordingly,  and  the  plaintifl 
brought  error. 

MoCandless  and  Biddle,  for  the  plaintiff  in  error. 

Darrah  and  Williamson,  for  the  defendants  in  error. 

By  Court,  Eooebs,  J.  The  positions  taken  as  to  the  construc- 
tion of  the  will  have  not  been  impugned,  nor  could  the  attempt 
be  made  with  the  least  prospect  of  success :  we  therefore  assent  to 
that  part  of  the  case,  for  the  reason  given  by  the  learned  judge 
of  the  district  court.  The  argument  here  is  only  as  to  the  effect 
of  the  deed  of  the  sixth  of  November,  1821.  The  point  is  new 
in  this  state,  and  does  not  seem  to  have  been  taken  in  the  court 
below,  and  brings  up  the  question,  whether  a  husband  is  tenant 
by  the  curtesy  of  real  estate  conveyed  to  a  trustee  for  the  sole 
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and  separate  use  of  a  wife  in  fee.  As  a  general  proposition,  it 
is  coi^ceded  that  a  husband  may  be  tenant  of  a  trust,  even  if  ez- 
ecutoiy  in  the  wife;  for  the  husband  becomes  such  whenever 
the  wife,  during  the  coverture,  is  in  possession  of  an  equitable 
estate  of  inheritance,  and  has  issue  by  the  husband  capable  of 
that  inheritance.  Here  the  wife  has  an  equitable  estate  of  in- 
heritance, and  if  there  was  nothing  else  in  the  case,  there  ia 
every  requisite  to  constitute  the  husband  tenant  by  the  curtesy.. 
The  propel  ty,  however,  is  conveyed  to  a  trustee  for  her  sole  and 
leparate  uie  in  fee;  and  in  Hearle  v.  Greenbank,  reported  in  1 
Ves.  298,^  and  in  3  Atk.  716,  the  point  is  ruled  against  the  right 
of  the  husband.  Lord  Hardwicke  in  giving  the  judgment,  puts 
it  on  two  grounds,  want  of  seisin  in  the  wife,  or  rather  in  the 
husband,  and  on  the  intention  of  the  devisor.  He  observes, 
that  to  make  the  husband  tenant  by  the  curtesy,  the  wife  must 
have  the  inheritance,  and  there  must  be  likewise  a  seisin  in  deed 
in  the  wife  during  coverture.  It  was  true  she  had  the  inherit- 
ance, but  then  the  father,  whose  estate  it  was,  has  made  the 
daughter  %fenxe  sole,  and  has  given  the  profits  to  her  separate  use; 
therefore,  what  seisin,  he  asks,  could  the  husband  have,  during 
the  coverture  ?  He  could  neither  come  at  the  possession  nor  the 
profits.  In  Morgan  v.  Morgan,  5  Madd.  Ch.  245,  the  authoriiy 
of  Hearle  v.  Greenbank,  if  not  overruled,  is  shaken  as  to  the  first 
ground  taken  by  Lord  Hardwicke,  as  to  the  seisin.  It  is  said 
to  be  contrary  to  Roberis  v.  Dixwell,  1  Atk.  606,'  where  the  same 
judge  said  that  a  devise  to  her  separate  use  would  not  bar  the 
husband,  because  there  was  a  sort  of  seisin  in  the  wife;  and  to 
put  V.  Jackson,  2  Bro.  Gh.  51,  where  it  seems  to  have  been  held 
that  the  receipt  of  the  rents  and  profits  is  a  sufficient  seisin  in 
the  wife;  or  to  De  Grey  v.  Richardson,  3  Atk.  469,  where  it 
would  appear  as  if  no  seisin  in  the  wife  is  necessary  to  entitle 
the  husband  to  be  tenant  by  the  curtesy.  It  may  be  observed 
that  Roberts  v.  Dixwell  is  but  a  dictum,  whereas  in  Hearle  v. 
Greehbank  the  point  is  expressly  ruled,  and  in  the  latter  case  it 
is  put  not  on  the  seisin  of  the  wife  but  of  the  husband;  for  what 
seisin  could  the  husband  have,  as  the  court  say,  during  the  cov* 
erture,  when  he  could  come  at  neither  the  possession  nor  the 
profits,  for  husband  can  not  be  tenant  by  the  curtesy,  unless 
he  can  show  seisin  in  himself  in  right  of  his  wife.  According  to 
Lord  Coke,  Co.  Lit.  30,  a,  to  make  a  tenant  by  the  curtesy^ 
there  ought  to  be  a  right  in  the  husband  initiate  in  the  life  of  the 
wife,  which  can  not  be  where  she  receives  the  rents  and  profits 

1.  1  Vm.  Mn.  208.  8.  1  Atk.  607. 
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dming  covertore,  and  which  he  has  no  right  to  control.  Bat 
admitting  the  technical  reason  to  be  unsound,  what  becomes  of 
the  other  reason,  that  it  is  contrary  to  the  intention  of  the  tes- 
tator that  the  husband  should  be  tenant  bj  the  curtesy. 

The  yice-chancellor,  in  Morgan  v.  Morgan,  evades  this  ground, 
and  puts  the  case  upon  the  fact  that  no  such  intention  is  evinced, 
because  the  rents  and  profits  are  given  to  her  for  life,  and  there- 
fore the  husband  is  partially,  but  not  wholly,  excluded  from  tho 
enjoyment  of  his  wife's  property.  Without  examining  the  pro- 
priety of  this  distinction,  the  force  of  which  I  do  not  feel,  yet, 
it  may  be  sufficient  to  observe  that  it  does  not  apply,  because- 
here  it  is  given  to  the  wife  in  fee  simple,  manifesting  most  clearly 
that  the  intention  was  to  exclude  the  husband  from  any  interest 
whatever  in  the  estate.  But  be  this  as  it  may,  it  is  conceded  on 
all  hands  in  Morgan  v.  Morgan,  and  in  Bennet  v.  Datria,  2  P.  Wms. 
816,  that  where  lands  are  devised  to  the  wife  for  her  separate^ 
and  exclusive  use,  with  a  clear  and  distinct  expression  that  the 
husband  is  not  to  have  a  life  estate  or  other  interest,  but  the 
same  to  be  for  the  wife  and  her  heirs,  a  court  of  chancery  will 
bar  the  husband  of  his  curtesy.  Taking  the  intention  as  the 
rule,  here  there  are  strong  words  of  exclusion.  It  is  given  ta 
her  sole,  separate,  and  peculiar  use,  benefit,  and  disposal,  in  fee 
simple,  and  it  is  ordered  that  no  one  part  of  the  premises  shall 
be  in  any  wise  subject  or  liable  to  the  disposal,  intermeddling, 
control,  engagements,  debts,  or  incumbrances  6f  the  husband,  hia 
creditors,  or  any  of  them.  And  that  nothing,  either  in  law  or 
equity,  shall  be  taken  or  construed  to  vest  any  title,  claim ,  or 
challenge  whatever  in  the  husband,  or  any  person  or  persona 
claiming  under  him,  in  the  same  premises,  or  any  part  thereof. 
It  is  therefore  apparent  it  was  intended  by  the  parties  to  exclude 
the  husband  from  any  interest  whatever  in  the  premises;  and  it 
would  contravene  the  intention  of  the  parties  to  the  deed  to  hold 
that  he  has  notwithstanding  a  life  estate.  It  has  been  suggested 
that  by  force  of  the  word  disposal,  the  wife  has  the  power  to  sell, 
and  by  consequence  to  mortgage  the  premises,  the  greater  in- 
cluding the  less.  But  this  word  does  not  refer  to  the  corpus  of 
the  grant,  but  to  the  rents,  issues,  and  profits  which  she  has  the 
right  to  use  or  dispose  of  as  a  feme  sole.  In  this  state,  a  feme 
covert  is,  in  respect  to  the  separate  estate,  deemed  a  feme  sole 
only  to  the  extent  of  the  power  clearly  given  by  the  instrument 
by  which  the  estate  is  settled,  and  has  no  right  of  disposition 
beyond  it:  Lancaster  v.  Dolan,  1  Bawle,  247  [18  Am.  Dec.  625]. 

Judgment  affirmed. 
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Makutbd  Wouam's  Powzb  to  Convxt  oa  Bind  Sepabats  EsTAn:  See 
the  note  to  Thoma»  ▼.  JMweU,  30  Am.  Beo.  233;  Dorraneer,  SeoU,  31  Id.  509{ 
Robinson  v.  Execulor$  <^  Dart^  Id.  660;  Dj^et^  v.  North  Ameriean  Coai  Cn 
82  Id.  608. 


Call  v.  Ward. 

(4  Wavm  AMD  Baaaaujn,  118.] 
OvASDiAir  D  VOT  LiABLB  voB  Kbcbssabibs  furnished  to  his  ward  withoat 
his  oonsent;  but  it  seems  if  he  refnse  to  supply  his  ward  with  necessaries 
he  may  be  dismissed  for  neglect  of  duty,  on  application  to  the  oourt,  or 
the  ward,  if  of  sufficient  age,  may  himself  purchase  necessaries,  or,  if  of 
too  tender  age,  a  third  person  oaay  supply  tiiem  and  sue  the  infant  ther^ 
for. 

Indebitatus  assumpsit  for  neoessarids  famished  to  the  defend- 
ant's wards  by  the  plaintiff,  who  married  their  widowed  mother, 
and  had  maintained  the  wards  for  five  years,  during  all  which 
time  the  .defendant  as  guardian  had  received  the  rents  of  land 
left  them  by  their  father,  but  had  always  refused  to  pay  anything 
for  their  maintenance.  Verdict  for  the  defendant,  under  the 
direction  of  the  court,  and  judgment  thereon,  which  the  plaint- 
iff now  sought  to  reverse. 

Coulter,  for  the  plaintiff  in  error. 

Foster,  contra. 

By  Oourt,  Booebs,  J.  This  was  an  action  of  ind^ntahis  09* 
gwmpsU  against  the  defendant  for  the  support  and  maintenance 
of  his  wards.  It  must  be  premised  that  it  is  an  action  against 
the  guardian  personally,  for  the  words  guardian,  etc.,  are  mat- 
ters of  description. 

A  guardian  is  considered  as  standing  in  loco  parerUiSy  and  of 
coiurse  the  relation,  powers,  and  duties  of  guardian  and  ward, 
in  a  great  measure,  correspond  to  those  of  parent  and  child. 
But  there  is  this  prominent  distinction.  The  father  is  entitled 
to  the  service  of  the  child,  and  is  bound  to  support  him;  but 
the  guardian  is  not  entitled  to  the  service  of  his  ward,  and  is 
not  bound  to  support  him  out  of  his  own  estate:  Swift's  System 
50.  If,  therefore,  a  parent  refuses  to  furnish  his  child  with 
necessaries,  a  stranger  may  do  so  and  charge  the  parent  with  the 
price  upon  an  implied  assuinpsU;  but  this  is  not  true  with  re- 
spect to  a  guardian,  who  is  only  liable  personally  on  a  contract. 
And  the  difficulty  in  the  way  of  the  plaintiff  is,  that  there  is 
neither  a  contract,  express  or  implied,  for  the  case  finds  that  the 
guardian  always  refused  to  allow  the  plaintiff  anything  for  the 
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mamienance  of  the  children,  alleging  that  he  was  only  guardian 
to  take  care  of  the  estate  of  the  minors.  We  have  nothing  to 
do  with  the  reason;  it  is  enough  that  he  refused  to  become 
bound  for  the  expense  of  their  maintenance.  But  it  may  be 
asked,  what  is  to  be  done  where  the  guardian  refuses  to  fumisl: 
necessaries  for  his  ward?  Miserable,  indeed,  would  be  his  con- 
dition if  he  might  run  the  risk  of  starvation  with  a  plentiful  es- 
tate. The  remedy  is  by  application  to  the  court,  who  will  dis- 
miss the  guardian  for  neglect  of  duty,  or  the  infant  may  himself 
purchase  necessaries;  or  if  of  such  a  tender  age  that  he  car.  not 
contract  himself,  a  third  person  may  supply  his  wants.  Bm 
then  the  guardian  is  not  liable,  but  the  infant.  In  that  case 
suit  must  be  brought  against  the  infant,  who  can  appear  only  by 
gnardian,  and  not  against  the  guardian  himself;  and  the  judg^ 
ment  when  rendered  is  against  the  infant,  and  execution  can 
only  be  had  of  the  estate  of  the  infant. 
Judgment  affirmed. 

DoMwno  GuAEDiAK  18  LulBlb  vob  Mauvtbnanob  and  ednoatioii  of  hb 
ward  where  the  ward's  property  ia  within  the  state,  bat  the  waxd  resides 
in  another  state  where  he  has  also  a  guardian;  and  the  foreign  guardian  may 
enforce  that  liability  by  application  to  the  proper  tribunal:  Kr(\ft  v.  Wiehei^f 
23  Am.  Dec.  569.  As  to  the  guardian's  ri^t  to  an  aUowanoe  for  neceaaaziea 
fomiahed  his  ward,  see  McDoweU  y.  CaldweU^  16  Id.  636,  and  Mcwp^  Y.Ih^ 
Xoay,  30  Id.  609. 


Tassey  v.  Ohuroh. 

[4  Watts  akd  Skmibaiit,  Ul.] 

AMXKDMEirr  OF  DiOLAKATiON  AT  THE  Trial  in  inddbiteUuB  aMUiMp9U  by  in* 
ereasing  the  amount  in  the  several  counts  and  in  the  claim  for  damagaa, 
but  not  changing  the  cause  of  action,  may  be  allowed. 

Orantiko  Contikuangx  aftbr  Amkndmemt  07  DaoLAaATioir  at  the  trial, 
on  the  ground  of  surprise,  is  discretionary  with  the  court,  and  its  refusal 
is  not  examinable  on  error. 

Admissions  and  Declasatioks  of  Pabtner  after  Dissolution  are  ad* 
roissible  in  evidence  against  himself;  so  under  the  Pennsylvania  statuta 
where  one  firm  sues  another  and  he  is  a  member  of  both. 

Adkusiov  of  Balakgr  Due  on  Aooovnt  renders  a  party  liable  in  aooonal 
stated. 

AssuifFsrr  on  the  common  money  counts,  by  Churcliy  MoYay 
A  Gh>rdon,  for  the  use  of  McVay  and  Gordan,  against  Tassey 
k,  Church,  to  recover  a  balance  due  on  a  settled  account.  Botii 
{he  plaintiffs  and  defendants  were  partnerships,  Ohurch  being  a 
partner  in  both  the  plaintiffB*  and  the  defendants'  firms,  and 
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both  firms  were  dissolved  prior  to  November,  1839.  An  amend- 
ment of  the  declaration,  which  is  stated  in  the  opinion,  was 
allowed  after  the  jnry  were  sworn,  to  which  the  defendants  ex- 
cepted, and  applied  for  a  continuance  on  the  grotmd  of  surprise, 
which  was  refused,  and  they  again  excepted.  Evidence  was 
offered  by  the  plaintiffs  to  the  effect,  that  after  both  firms  were 
dissolved,  Tassey,  Church,  and  McYay  met  and  settled  the  ao- 
oount,  and  a  balance  was  struck  for  which  Tassey  agreed  to  give 
his  note,  but  an  indorser  being  required  by  McVay  the  arrange- 
ment fell  through.  The  evidence  was  objected  to,  but  admitted, 
and  the  defendants  excepted.  The  matonal  part  of  the  instruo- 
tions  of  the  court,  so  far  as  objected  to,  is  stated  in  the  opinion. 
After  verdict  and  judgment  for  the  plaiutiflB,  the  defendants 
brought  error. 

EdmpUm  and  DurUop,  for  the  plaintiffs  in  error. 

Biddle,  covUra. 

By  Court,  Sebosant,  J.  The  first  error  assigned  is,  that  the 
court  erred  in  permitting  the  amendment  of  the  declaration  bj 
substituting  thirly-two  thousand  dollars  in  the  place  of  one 
thousand  five  himdred  dollars  in  the  various  counts,  and  by 
altering  the  amoimt  of  damages  so  as  to  correspond  with  the 
same.  Of  the  power  of  the  court  below  to  allow  such  an 
amendment  we  entertain  no  doubt.  It  did  not  change  the  cause 
of  action,  but  merely  the  amount  which  the  plaintiff  alleged  ta 
be  due.  Indeed,  the  amount  alleged  in  indebUatiLa  assumpsU  on 
account  stated  as  the  sum  due  is  so  little  regarded  that  it  is  con- 
sidered as  not  material:  1  Chit.  PI.  891;  1  Burr.  9;^  2  Saund. 
122,'  n.  8.  The  amoimt  in  the  damage  clause  certainly  is  so  far 
Tnftfftriftl  that  the  plaintiff  can  not  recover  by  verdict  beyond  it; 
but  the  amendment  of  it  can  in  no  respect  be  considered  as 
altering  the  ground  of  the  suit  or  the  cause  of  action. 

2.  The  next  error  is  in  refusing  a  continuance  of  the  cause 
after  the  amendment  and  allegation  of  surprise  by  the  defend- 
ants. This  question  arises  under  the  provisions  of  the  sixth 
section  of  the  act  of  the  twenty-first  of  March,  1806,  by  which  if 
by  the  alteration  or  amendment  the  adverse  party  is  taken  by  sur- 
prise, the  trial  is  to  be  postponed  to  the  next  court.  The  defend- 
ant contends  that  whenever  an  amendment  of  the  declaration  is 
made  immediately  before  or  during  the  trial,  he  has  a  right  to  a 
continuance  as  a  matter  of  course.  The  act  of  assembly  does 
not  seem  to  us  capable  of  this  construction.    It  puts  it  not  on 
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the  allegation  of  surprise,  bat  on  the  existence  of  the  fact,  which 
necessarily  throws  upon  the  court  the  duiy  of  ascertaining  and 
determining  whether  the  party  is  really  surprised,  or  there  is 
merely  an  affectation  of  being  so  without  real  foundation.  For 
many  cases  may  be  supposed  in  which  the  alteration  would  be 
so  trivial,  or  it  would  be  so  obyious  that  no  surprise  could  exist, 
that  it  would  be  unjust  to  allow  a  continuance.  Of  this,  how- 
ever, the  court  below  is  the  sole  judge:  being  matter  of  soimd 
discretion,  and  turning  frequently  on  matters  of  fact  not  appear- 
ing in  the  record,  the  question  whether  or  not  a  party  was  sur- 
prised by  allowing  an  amendment,  is  not  of  a  nature  to  be 
examinable  on  a  writ  of  error,  but  the  judgment  of  the  court 
must,  as  in  numerous  other  instances,  be  final  and  conclusiye. 
We  see  no  reason  therefore  to  change  the  opinion  expressed  by 
this  court  on  the  subject  in  FoUcer  t.  SaUerlee,  2  Bawle,  214,  and 
since  that  time  rec^ved  and  acted  on  as  the  rule  of  practice. 

8.  The  third  error  is  in  receiying  eyidence  of  matter  of  ae- 
count  that  accrued  subsequently  to  the  dissolution  of  the  part- 
nership of  Tassey  &  Ohurch.  1  am  not  able  to  perceive  on 
what  ground  this  is  objected  to.  It  is  true,  as  is  contended,  the 
acts  or  declarations  of  Church  after  the  dissolution,  being  him- 
self one  of  the  plaintiffs,  would  be  no  evidence  to  affect  any- 
body but  himself;  but  they  are  evidence  for  that  purpose  by  the 
express  terms  of  the  act  of  assembly  of  the  fourteenth  of  April, 
1838,  authorizing  a  suit  at  common  law  by  a  firm  of  which  one 
of  the  plaintiffs  is  a  member,  against  another  firm  of  which  the 
same  party  is  also  a  member.  But  the  account  here  was  offered 
to  affect  Tassey  by  his  own  acts  and  declarations,  and  for  that 
purpose  the  plaintiffs  might  give  it  in  evidence.  The  order  of 
so  doing  was  not  material. 

4.  The  fourth  error  is,  in  charging  the  jury  that  this  case 
might  be  likened  to  a  case  of  principal  and  factor.  To  this  it  is 
answered,  and  I  think  truly,  that,  in  this  part  of  the  charge,  the 
president  of  the  court  below  was  merely  commenting  on  the  po- 
sitions taken  by  the  defendants  below,  that  the  defendant  had 
become  responsible  by  making  no  objection  for  a  long  time  to 
the  account,  which  groimd  the  court  overruled,  and  put  the  case 
singly  on  the  point  of  the  defendants'  admission. 

5.  The  fifth  error  brings  in  question  the  doctrine  laid  down 
by  the  court  below,  that  if  the  defendant  acknowledged  the  ac- 
count and  admitted  the  balance  due,  he  was  liable  in  account 
stated.  And  this  was  really  the  great  question  in  the  cause — ^the 
pli^iTi^ff  alleging  that  the  defendant  on  the  fifteenth  of  Novem- 
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ber,  1839,  had  admitted  the  balance  claimed,  and  had  nearly 
completed  the  settlement,  and  broke  off  at  last  after  the  plaintifT 
hod  allowed  the  credit  for  the  steamboats,  on  the  demand  of  an 
indorser  which  he  refused  to  give.  Now  whether  the  defendant 
did  make  such  an  admission  of  this  balance,  was  a  question  of 
fact  for  the  consideration  of  the  jury  under  all  the  ciicumstances 
given  in  evidence.  If  he  did,  it  bound  him.  For  it  is  well  set- 
tled that  the  acknowledgment  by  the  defendant  that  a  certain 
sum  is  due  makes  an  implied  promise  to  pay  the  amount,  and  it 
is  recoverable  under  the  count  for  account  stated:  1  Chit.  PL 
191;  2  Mod.  44;^  2  T.  B.  480.'  Such  admission  may  be  in  va- 
rious ways.  It  may  be  under  seal,  or  contained  in  a  contract: 
10  Pick.  Slf  14  Eng.  Com.  L.  256.'  The  last  is  merely  a  cleri- 
cal error  which  has  not  been  uiged. 
Judgment  afibmed. 

Amsndment  of  PLBADnros  AT  OB  ATTXB  Tbial:  See  Zuie  v.  Zuk,  85  Am. 
Deo.  600;  Pcdtner  y.  Torh  Bank,  36  Id.  710;  Landry  v.  Baugnon,  Id.  606; 
ISramUin  I%re  Ins,  Co,  v.  Findlay,  87  Id.  480. 

Amxnbicbiits  Vabtino  Gausb  OB  FoBM  OF  Acnov:  See  Shodt  v.  M^ 
Ohegney,  2  Am.  Deo.  415;  Ca89dl  v.  Cooke^  11  Id.  610;  Jackson  v.  Murrain, 
13  Id.  517;  BaU  y.  Olaflin,  16  Id.  407;  Swan  v.  Negmith,  10  Id.  282;  Car- 
penler  v.  Oookin^  21  Id.  566;  Lloyd  v.  Brewster,  27  Id.  88;  Mixer  v.  HoW' 
arth,  32  Id.  256;  Stevenson  v.  MvdgeU,  84  Id.  155,  and  note  dincnaaing  this 
sabjeot  at  oonsiderable  length;  Emerson  v.  WUmm,  Id.  096;  NewaU  v.  J7«e> 
$ey,  86  Id.  717;  Perrin  y.  Keens,  Id.  750. 

AoTB  AKD  ADMI88I0N8  OF  Pabtzvxb  aftbb  Ddbolution,  whether  oopart- 
nen  bonnd  by:  See  Houser  y.  Irvine,  38  Am.  Dea  768,  and  caaee  oited  in  tha 
note  thereto. 


MoGuLLouGH  V.  Porter. 

[4  WATM  AMD  Sbbobaht,  177.] 
AOBBDI XNT  TO  CONSIGN    G0OD8  TO  INSOLVENT  FOR    SaLE  IB  NOT  FlLAD]»U- 

LINT  IN  Law  as  to  creditors,  and  yests  no  property  in  the  consignee  sob- 
Ject  to  leyy,  where  such  sgreement  proyides  for  sale  not  below  invoice 
prices,  which  are  to  be  paid  to  the  consignor,  the  consignee  to  keep  all 
over  that,  and  return  the  goods  remaining  unsold. 

Tbespass  de  bonis  aaportatia.  The  goods  were  put  up  by  the 
plaintiffs,  and  marked  for  one  Alexander,  and  while  on  the 
wharf,  were  seized  and  sold  by  the  defendants  on  execution 
against  Alexander.  The  goods  were  consigned  to  Alexander 
under  a  written  agreement,  whereby  Alexander  was  to  sell  them 
at  not  less  than  the  invoice  prices,  and,  when  8old»  pay  the 

I.  MOwmrd  t.  Ingr^tm.  S.  JViter  y.  AUmum,  S.  Mbjfi  y.  ITWHwiiw. 

4.  i*fo«*oay.CMIoott,UEng.  Oom.L.64ff;  8.a,8  0w.ftP.»6. 
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xnToice  prices  to  the  plaintiffs,  retain  all  over  those  prices  for 
which  he  might  be  able  to  sell  the  goods,  "  for  the  support  of 
himself  and  family,"  and  return  the  goods  remaining  unsold, 
receiving  credit  therefor.  The  defendants  insisted  that  the 
agreement  was  in  fraud  of  creditors,  and  if  not,  that  it  vested  a 
property  in  Alexander  subject  to  levy  and  sale.  But  the  court 
ruled  otherwise.  Verdict  and  judgment  for  the  plaintiffs,  and 
the  defendants  brought  error. 

Findlay^  for  the  plaintiffs  in  error. 

Ixnory^  for  the  defendants  in  error. 

By  Court,  Gibsok,  C.  J.  A  man  may  certaixdy  give  employ- 
ment to  a  factor  £rom  motives  of  benevolence,  and  without  an 
expectation  of  gain;  but  he  can  not  give  him  the  substantial 
ownership  of  the  goods  without  its  burdens.  Unless  he  retain 
the  title  with  power  to  enforce  it  against  the  factor  himself,  he 
can  not  enforce  it  against  the  factor's  creditors:  the  goods  fall 
into  the  mass  of  the  factor's  effects,  and  are  subject  to  make 
satisfaction  for  his  debts,  as  if  they  had  originally  belonged  to 
him.  And  this  springs  from  the  policy  of  the  law  which  dis- 
courages every  separation  of  the  actual,  from  the  apparent  owner- 
ship of  a  chattel.  The  question  then  depends  on  the  intention 
to  retain  or  pass  the  property  between  the  parties  themselves, 
and  not  on  the  presence  or  absence  of  the  word  agent  as  an 
addition  to  the  name  of  the  consignee  in  marking  the  packages 
or  casks,  whose  use  is  to  set  forth,  not  the  nature  of  his  title  to 
ihem,  but  his  address  for  the  purpose  of  having  them  forwarded. 
What  then  was  the  contract?  The  plaintiffs  simply  agreed  to 
consign  goods  to  an  insolvent  friend,  to  be  sold  on  their  accoimt 
for  not  less  than  the  invoice  prices;  and  the  proceeds  to  the 
value  of  those  prices  were  to  be  remitted  to  them,  or  the  goods 
returned.  Thus  the  excess  of  the  sales  over  the  invoice  prices, 
was  to  be  the  amount  of  the  commissions;  and  that  it  was  to  be 
contingent,  is  the  only  feature  of  the  case  which  differs  it  from 
an  ordinary  consignment  on  commission.  Hence  it  is  urged, 
with  apparent  plausibility,  that  the  same  consequences  would 
be  produced  by  a  sale.  But  at  whose  risk  were  the  goods  in 
the  custody  of  the  consignee  ?  The  very  purpose  of  the  arrange- 
ment was  to  protect  them  £rom  his  creditors;  and  to  effect  it, 
required  that  they  should  in  reality  be  the  property  of  the  con- 
signors, who  must  consequently  have  agreed  in  good  faith  to 
take  upon  themselves  the  risks  incident  to  the  ownership  in 
crdor  to  cany  out  the  plan.    Had  the  goods  been  destroyed 
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wiUiout  the  fault  of  the  consignee,  or  sold  to  those  who  had 
become  unable  to  pay  for  them,  the  consignors  would  have  been 
liable  to  bear  the  loss;  they  would  have  been  estopped  from 
alleging  the  ownership  to  have  been  in  the  consignee  by  the 
veiy  object  and  terms  of  the  agreement,  as  well  as  by  the  stipu- 
lated right  to  put  an  end  to  the  arrangement  by  returning  the 
goods,  which  was  rested  on  an  evident  supposition  that  the  con- 
signee was  to  be  only  an  agent.  If,  however,  the  agreement  was 
a  trick  to  cover  an  understanding  inconsistent  with  its  terms,  it 
might  be  fraudulent  in  fact;  but  to  declare  it  so,  would  be  the 
province  of  a  jury.  The  opposite  conclusion,  merely  as  a  legal 
inference,  is  to.be  drawn  from  the  right  to  return  the  goods, 
which  shows  that  the  ownership  of  them  was  intended  to  remain 
in  the  consignors.  Whether  the  agreement  was  merely  color- 
able, was  left  to  the  jury;  and  the  question  of  l^gal  fraud  was 
well  decided.  The  only  authority  which  might  raise  a  doubt  of 
it,  is  Jenkins  v.  Bichelberger,  4  Watts,  121  [28  Am.  Dec.  691], 
which  however  is  distinguishable  from  the  case  before  us  in 
regard  to  the  object  of  the  consignor,  which  was  not  to  benefit 
the  customer,  but  to  sell  the  article  and  retain  a  lien  on  it  severed 
from  the  possession,  which  the  law  abhors.  The  transaction 
was,  in  form  and  purpose,  a  sale  at  cost  with  interest  at  six 
months;  and  the  stipulated  right  to  have  the  hides  returned  to 
the  vendor  as  leather  to  be  sold  by  him,  deducting  from  the 
proceeds  the  price  of  the  raw  material  and  five  per  cent,  com- 
mission for  guaranty,  showed  conclusively  that  they  were  to  be 
sold  as  the  property  of  the  manufacturer.  That  stipulation  was 
collateral  to  the  contract  of  sale,  and  being  executoxy  also,  it 
did  not  bind  the  property.  But  how  different  the  circumstances 
of  such  a  case,  and  a  delivery  avowedly  to  sell  on  a  sliding  com- 
mission! Were  I  to  put  my  horse  into  the  custody  of  a  friend  to 
be  sold  for  a  designated  sum,  with  permission  to  retain  what- 
ever should  be  got  beyond  it,  it  would  not  be  suspected  that  I 
had  ceased  to  own  him  in  the  mean  time,  or  that  my  friend 
would  not  be  bound  to  return  him,  even  without  a  stipulation, 
should  he  have  failed  to  obtain  the  prescribed  price.  Yet 
stripped  of  its  circumstances,  that  is  exactly  our  case;  in  which 
it  can  not  be  doubted  that  the  ownership  of  the  property  at  the 
time  of  the  seizure,  was  in  the  plaintiffs. 
Judgment  affirmed. 

CoNBiGNXXNT  OF  QooDS  lOB  Salb  Passbs  No  Propkbtt,  Whik:  See 
Jifoi»l  y.  Palmar^  26  Am.  Deo.  647i  a  case  somewhat  rimilAr  to  the  foregoing. 
Bcc.  oo  the  other  hand,  JenHna  v.  Eichelberger,  27  Id.  691,  distingaiahed  in 
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the  principal  oaae.  See  also  OravieT^s  Curator  v.  Garraby*s  Executor^  36  Id. 
^08,  for  a  caae  where  a  contract  by  which  an  apparent  vendee  agreed  to  aell 
property  as  his  own,  and  after  deducting  certain  loans  and  advances  to  repay 
the  surplus  to  the  vendor,  was  held  fraudulent,  it  appearing  that  the  object 
was  to  defeat  the  claims  of  certain  judgment  creditors  of  the  transferror. 


SlEWABT  V.  RODEBIOE 

[4  Watts  axd  Ssbosaxt,  188.] 

BntANOXB  CUnoKo  PoessssioK  of  Land  bt  CoLLUSibN  with  Tivamt,  hj 
bringing  ejectment,  and  obtaining  a  confession  of  judgment  from  the 
tenant,  on  consideration  of  paying  him  for  his  improvements,  the  land* 
lord  having  employed  counsel  to  defend  the  action,  and  having  no  knowl- 
edge of  the  confession,  can  not  resist  the  landlord's  title. 

Ejbotmkht  against  Boderick  and  Colvin.  One  Springer  was. 
made  defendant  on  his  own  motion.  Plaintiff,  being  owner  ol 
the  land,  leased  it  to  Boderick  and  Colvin  from  year  to  year. 
Springer  afterwards  brought  ejectment  against  the  tenants^ 
which  the  plaintiff  employed  counsel  to  defend;  but  without  his 
knowledge,  the  said  Springer  obtained  a  confession  of  judgment 
from  the  tenants,  under  an  agreement  with  them  to  pay  them 
for  their  improvements,  and  also  to  pay  the  costs,  upon  which 
judgment  Springer  got  possession  by  a  writ  of  habere  fadaa^ 
and  leased  the  premises  to  the  same  tenants.  The  tenants  testi- 
fied that  they  made  the  agreement  with  Springer  for  fear  of 
being  put  to  expense.  The  instructions  of  the  court  sufficiently 
appear  from  the  opinion.  Yerdict  and  judgment  for  the  def end« 
«nts,  and  the  plaintiff  sued  out  this  writ  of  error. 

Howell  and  Biddle,  for  the  plaintiff  in  error. 

Dawson,  for  the  defendants  in  error. 

By  Court,  Gibson,  C.  J.  An  adverse  claimaint  who  got  into 
possession  by  tampering  with  his  adversary's  tenant,  stands  in 
the  tenant's  place  and  can  not  resist  the  landlord's  title  where 
the  tenant  himself  could  not  resist  it;  and  the  principle  holds 
with  equal  force  where  he  has  been  let  in  through  a  collusive 
recovery.  This  rule  was  accurately  stated  by  the  judge  ab- 
stractly; but  it  was  deprived  of  its  effect  in  its  application  to  the 
facts.  A  tenant  who  confesses  judgment  in  an  ejectment,  what- 
ever his  opinion  of  the  adverse  right,  or  the  risk  he  would  incur 
hy  holding  out  against  it,  violates  his  allegiance  to  his  landlord. 
Before  the  11  Geo.  11.,  c.  19,  which  has  been  followed  in  our 
«ct  of  1772,  the  tenant  could  not  be  compelled  to  appear  to  an 
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ejectment  against  him;  but  it  is  shown  by  an  anonymous  case 
in  the  king's  bench,  12  Mod.  211,'  thnf  if  lie  had  let  judg- 
ment go  without  having  given  notice  of  the  ucliou  to  his  land- 
lord, execution  would  have  been  stayed  till  the  right  were  tried. 
But  he  is  now  bound  by  the  statute  to  give  notice;  and  the  land- 
lord is  bound  to  defend  his  possession  where  the  lease  contains 
a  coTenant  for  quiet  enjoyment;  but  where  it  does  not,  the  ten- 
ant perhaps  may  justifiably  take  measures  to  secure  himself  by 
calling  on  the  landlord  to  make  him  safe,  and  by  making  terms 
with  the  adTerse  party  in  case  of  refusal.  It  is  not  pretended 
that  there  was  a  refusal  in  this  instance;  yet  while  the  landlord 
was  in  fact  defending  the  action  by  counsel  who  appeared  to  it, 
though  not  in  his  name,  the  lessees  confessed  judgment  on 
terms  of  being  exonerated  from  costs  and  paid  for  improTe- 
ments  made  pursuant  to  their  lease.  It  is  true,  as  was  deter- 
mined in  OoodtiUe  y.  BadiUley  4  Mau.  &  Sel.  820,'  that  a  party 
who  has  recovered  possession  from  a  tenant,  can  be  afiEected 
with  his  responsibility  only  by  proof  of  collusion;  without 
which,  the  case  would  stand  as  if  the  tenant  had  merely  de- 
lirered  over  the  possession  to  a  stranger — a  matter  to  be  settled 
between  him  and  his  landlord.  But  could  there  be  anything 
else  than  collusion  in  a  o^se  like  the  present?  A  plaintiff  in 
an  ejectment  against  lessees  in  possession,  treats  with  them 
secretly,  negotiates  with  them  an  agreement  for  judgment,  bar- 
gains to  pay  the  costs  and  a  round  sum  for  improTements,  and 
finally  buys  them  out;  they  confess  judgment,  he  executes  a 
writ  of  possession,  turns  them  out,  and  instantly  puts  them  in 
again  under  a  lease  from  himself:  surely  a  recovery  thus  bought 
and  sold  in  violation  of  the  tenant's  fidelity,  can  be  no  less  than 
covinous.  The  transaction  did  not  admit  of  justification  by 
any  possible  interpretation  of  it;  yet  it  was  put  to  the  jury  in  a 
point  of  view  which  vexy  naturally  led  them  to  suppose  that  it 
was  legal  and  proper.  What  else  could  be  inferred  from  the  in- 
struction that  ''if  the  judgment  was  honorably  confessed  be- 
cause the  defendants  were  satisfied  that  Springer  had  a  good 
title,  and  they  were  not  willing  to  risk  the  costs;  and  Stewart 
had  omitted  to  place  himself  on  the  record  as  a  co-defendant;, 
it  may  have  been  all  fair  on  the  part  of  Boderick  and  Colvin,  jts- 
well  as  of  Springer." 

Had  the  tenants  confessed  judgment  after  notice  to  their 
landlord  to  record  his  appearance,  there  might  have  been  color 
for  the  act;  yet  it  would  have  been  no  more  than  color,  for  they 

1.  Anonifnumt,  S.  4  Taunt.  890. 
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"would  have  been  as  much  liable  to  costs  and  damages  after  an 
appearance  by  him  as  they  were  before  it.  But  when  we  find 
them  attorning  to  the  adyerse  claimant  through  a  preocncerted 
recovery^  and  for  a  consideration  paid,  we  find  the  case  to  be  too 
palpably  within  the  general  principle  to  be  taken  out  of  it.  In 
GoodtUle  T.  BadHUe,  the  fortress  was  only  deserted;  but  here  the 
garrison  was  seduced  from  its  duty,  and  the  enemy  entered  by 
its  co-operation,  and  if  that  does  not  constitute  collusion,  it 
would  be  hard  to  say  that  anything  does.  It  is  true  that  accord- 
ing to  the  case  last  quoted,  Stewart  might  hare  had  redress  by 
motion  in  the  immediate  suit;  but  it  follows  not  that  he  may 
not  have  it  also  by  action;  and  whatever  defect  there  might  be- 
in  his  case  in  respect  to  proof  of  collusion  as  regards  Springer, 
the  other  defendants  could  not  set  up  want  of  title  against  their 
former  landlord,  or  their  wrongful  attornment  to  get  rid  of  th& 
lease.  But  the  case  is  clear  against  all  the  defendants.  The 
other  points  raised  on  the  record  have  not  been  argued,  and  we^ 
express  no  opinion  in  respect  to  them. 
Judgment  reversed,  and  venire  de  novo  awarded. 


Paxtt  Ektebino  undxr  TKiTAirr  ok  b7  his  Permission  stands  in  the 
same  sitostion.  See  Jackion  v.  Davie*  15  Am.  DecL  451;  Jachton  v.  Harmn, 
17  Id.  517;  Jcukson  v.  MUler,  21  Id.  316.  The  doctrine  of  the  principal  case 
that  an  adverse  claimant  of  land  getting  into  possession  by  tampering  with 
his  adversary's  tenant  or  recovering  possession  by  collusion  with  him,  stands- 
in  the  place  of  the  tenant,  is  approved  in  IHkeman  v.  Parritk,  6  F^  St.  22& 


Duff  v.  Bayard. 

[4  Watts  Ain>  Bxbobaut,  240.] 
OWHXB  OF  Vbsssl  IS  LiABLB  VCR  SUPPLIES  famished  for  her  use  by  the  mas 
tor's  orders,  where  the  credit  is  not  expressly  given  to  some  one  else. 

OWNXR  OV  VSSSXL    LlABLB   FOR   SUPPLIES   IS   He  WhO  HAS  GONTROL   AN1> 

Makagbmxnt  of  her  and  the  right  to  receive  her  earnings,  having  also 
some  claim  or  title.  Therefore,  a  mere  mortgagee  or  pledgee,  having  no 
control  of  the  navigation  of  a  vessel  or  right  to  her  earnings,  is  not  liable 
for  8appli< 


Assumpsit  for  certain  supplies  furnished  by  the  plaintiff  to  the 
steamboat  General  Brady,  of  which  the  defendants  were  alleged 
to  be  owners.  The  only  question  was  as  to  whether  or  not  the 
defendants  were  owners  so  as  to  be  liable  for  supplies.  It  ap- 
peared that  the  hull  of  the  vessel  was  constructed  and  the  mate- 
rials therefor  furnished  by  certain  other  parties,  under  a  oontiact 
with  one  Miller.    Miller  however,  failed  to  furnish  funds  for 
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the  oompletion  of  the  vessel  as  agreed,  and  she  was  left  on  the 
builders'  hands.  Subsequently  one  Gonzales  (afterwards  cap- 
tain of  the  vessel),  representing  certain  parties  in  Illinois,  made 
an  agreement  "^ith  the  builders  to  purchase  the  hull  for  a  spe- 
cified sum,  the  builders  to  complete  her,  and  pay  Oonzales  for 
any  alterations  thai  might  be  needed,  as  for  extra  work.  Gh>n* 
zales  paid  part  of  the  purchase  money,  and  took  possession  of 
the  vessel.  It  appeared  that  Gonzales,  Lathey,  Wells,  and  cer- 
tain other  parties  were  partners  in  the  purchase,  and  furnished 
funds  to  a  certain  amount  to  complete  the  vessel.  One  of  the 
defendants  was  at  some  expense  in  raising  the  vessel  after  this 
purchase,  she  having  been  sunk  by  a  storm  as  she  lay  near  the 
shore,  which  expense  Gonzales  agreed  to  pay.  The  other  de- 
fendants furnished  the  engine  for  the  vessel  and  certain  other 
materials,  at  a  stipulated  price  under  a  contract  with  Gonzales, 
and  Gonzales  paid  all  the  defendants'  claims  in  drafts  on  the 
partners.  It  appeared  also,  that  by  arrangement  with  Wells, 
representing  the  partners,  the  defendants  paid  sundxy  small  bills 
for  work  done  on  the  boat  before  she  left  port,  and  loaned  Wells 
some  money  to  take  the  boat  out,  which  several  sums  the  said 
Wells  agreed  to  remit  out  of  the  first  earnings  of  the  boat. 
Custom-house  papers  were  taken  out  in  the  names  of  the  defend- 
ants AS  owners,  and  the  following  entry  appeared  on  the  custom- 
house book:  "  1839,  12th  March.  Enrollment  No.  58.  George 
A.  Bayard,  Thomas  K.  Litch,  David  Cinnamon,  John  Freeman, 
and  Alexander  Miller,  owners  of  the  steamboat  General  Brady; 
oath  made  by  James  Gonzales."  It  was  distinctly  shown,  how-* 
ever,  by  the  testimony  of  Wells,  that  the  papers  were  taken  out 
in  the  defendants'  names  solely  by  way  of  security  for  the  mon- 
eys due  them;  that  possession  of  the  vessel  was  not  in  fact 
delivered  to  them  by  the  partners  or  their  agent;  that  the  de- 
fendants had  no  control  or  management  of  the  vessel  or  interest 
in  her  earnings  or  losses,  except  so  far  as  any  damage  to  the 
vessel  might  impair  their  securTty.  but  that  the  vessel  Zb  owned 
and  controlled  by  Gonzales,  Wells,  Lathey,  and  their  copart- 
ners, and  was  run  for  them  and  on  their  account  and  risk  as  the 
**  whole  and  only  owners  of  the  said  boat."  Against  the  prayer 
of  the  plaintiff,  the  court  below  instructed  the  jury  strongly 
against  his  right  to  recover  from  the  defendants  as  owners.  Ver- 
dict and  judgment  for  the  defendants,  and  the  plaintiff  brought 
error. 

McCandless  and  Mndlay,  for  the  plaintiff  in  error. 

Burke  and  Biddle,  for  the  defendants  in  error. 
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By  Courts  Qkboeaxt,  J.    That  the  owners  of  a  vessel  are 
liable  for  supplies  or  necessaries  furnished  for  her  use  hj  iha 
orders  of  the  master,  where  no  other  person  has  been  expressly 
credited,  is  a  principle  long  established.    But  who  is  such 
owner  in  any  giyen  case,  is  a  question  on  which  there  are  to  be 
found  oontradictoxy  cases  and  fluctuating  opinions  in  the  re- 
ports.    The  later  decisions  seem  however  to  agree  that  one 
having  the  l^gal  title  only,  without  any  interference  in  the  man- 
agement of  the  ship,  or  any  right  to  receive  her  freight  or  earn- 
ings, is  not  responsible:  whether  the  title  is  by  a  bill  of  sale  or 
oflier  sujficient  conveyance,  or  whether  it  is  by  mortgage  or 
other  document  in  the  nature  of  a  pledge  or  securiiy.    Such 
persons  are,  it  is  true,  in  one  sense  owners — ^that  is  to  say,  they 
have  a  valid  claim  or  title  to  the  property  of  the  vessel,  either  in 
law  or  equity.    But  that  is  not  sufficient.    The  owner  who  is 
responsible  in  such  cases  is  the  person  who,  having  some  kind  of 
daim  or  title,  has  the  control  and  management  of  the  vessel, 
and  has  the  right  to  receive  her  freight  and  earnings.    And  the 
ground  of  this  liability  seems  to  be  the  common  maxim,  qui 
seniU  commodum  serUire  debet  et  onus:  it  being  obviously  right 
and  just  that  he  who  enjoys  the  benefits  of  the  vessel,  and  con- 
trols her  operations,  who  receives  her  gains  or  has  the  chance  of 
so  doing,  ought  to  pay  debts  incurred  for  the  fitting  out,  sup- 
ply, and  navigation  of  the  vessel  which  is  to  produce  for  him 
those  earnings,  and  not  a  person  who  merely  holds  a  right  in 
her  without  the  profit  or  usufruct.     It  is  for  the  former  of  these 
and  not  for  the  latter,  that  the  master  is  considered  as  agent, 
and  competent  to  bind  them  by  his  orders  for  supplies  furnished 
to  the  vessel.    Is  the  case  before  us,  the  supplies  were  furnished 
to  the  vessel  by  the  orders  of  the  captain,  Gonzales,  and  charged 
to  the  owners  by  the  plaintiff.    There  is  nothing  in  the  evidence 
to  show  that  the  defendants  were  owners  in  the  legal  sense  of 
the  word;  that  is  to  say,  that  they  appointed  the  captain,  con- 
trolled the  navigation  or  destination  of  the  vessel  on  her  voyage, 
or  were  entitled  to  receive  or  did  receive  any  portion  of  her 
freight  or  earnings.    They  being  creditors  themselves,  who  had 
formshed  materials  and  work  for  the  building  of  the  boat,  took 
a  mortgage  of  her  for  their  security;  and  it  must  be  a  strong 
case,  to  make  them  not  only  lose  their  own  debts,  but  in  addi- 
tion to  be  responsible  to  other  creditors.    It  is  urged  by  the 
plaintiff  that  Wells,  the  defendants'  witness,  states,  in  one  of 
his  depositions,  that  the  defendants  were  to  have  possession, 
and  Gonzales  was  to  be  their  captain.    It,  however,  appears 


76  Cassiday  V,  McKenzhl  [Pemu 

that  this  possession  was  but  nominal— evidently  with  a  view  to 
evade  the  role  of  law  that  a  mortgage  or  transfer  of  personal 
property,  unless  accompanied  and  followed  by  possession,  is  a 
fraud  on  creditors,  and  therefore  voidable  by  them.  Certain  it 
is  on  the  evidence,  that  there  was  no  actual  bona  fide  possession 
given. 

The  defendants  did  not  appoint  the  captain  or  clerk;  they  did 
not  direct  the  navigation  or  destination  of  the  boat;  nor  were 
they  to  receive  the  profits  or  earnings  of  her  voyage.  These  all 
remained  with  Wells,  Lathey,  and  their  partners,  who  had  pur- 
chased her,  and  held  and  navigated  her  from  this  port.  The 
defendants  had  in  fact  no  more  to  rely  on  than  their  mortgage, 
fortified  by  the  registry  in  their  names,  which  it  has  been  fre- 
quently decided  is  of  no  avail  in  itself,  more  than  any  other 
mere  title,  to  make  them  liable,  as  owners,  to  third  persons;, 
being  efiScacious  only  so  far  as  relates  to  the  government,  or  so- 
far  as,  in  a  dispute  among  themselves,  it  might  be  useful  to- 
show  their  interest.  It  may  be  added  that  the  same  principle 
operates  in  real  estate.  The  owner  of  land  is  he  who  has  a  right 
to  receive  the  income*  and  profits,  and  may  enjoy  the  beneficial 
interest;  and  such  person  is  liable  as  assignee  for  the  rents  re- 
served in  a  former  conveyance,  though  the  legal  title  tmder  an 
absolute  deed  exists  in  another  person:  Berry  v.  McMUUeny  17 
gerg.  &  E.  84. 

Judgment  afibmed. 

Liability  or  Owker  of  Vessel  vor  Supplibs:  Hee  WUkku  y.  Reed,  19 
Am.  Dec  211;  Henafiaw  v.  JioUins,  25  Id.  180;  Brooks  v.  Bondmy,  28  Id.  313; 
Ccd^  V.  Steamer  Bonaparte^  38  Id.  190.  As  to  the  owner's  liability  \x\yojk 
oontraots  made  by  the  master,  generally,  see  Reynolds  v.  Toppan,  8  Id.  110; 
Ward  ▼.  Green,  16  Id.  437;  Saltua  v.  EvereU,  32  Id.  541:  HewiU  v.  Buck,  3& 
Id.  243. 


Cassidat  V.  MoKenzie. 

[4  Wattb  axid  Sebobakt,  283.] 

Witness'  Beldv  that  He  is  Interested,  if  he  is  not  in  faot,  does  not  affect 

his  competency. 
Witness  whose  I^stimony  Shows  Him  Liable  in  Any  Event  to  a  suit  by 

one  or  the  other  of  the  parties  to  an  action  is  not  disqualified  by  interest 

from  testifying  in  such  action. 
Payment  to  Agent  afteb  Death  of  Principal,  the  parties  being  ignorant 

of  the  death,  is  good. 

SoiBB  FACIAS  on  a  judgment  to  which  payment  was  pleaded. 
The  judgment  was  recovered  in  1837,  by  Eli  McEenzie,  the 
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plaintiff's  intestate,  against  the  executor  of  Peter  0a88iday»  in 
an  action  brought  against  Cassiday  in  his  life-time.  The  de- 
fendants introduced  in  evidence  an  order  in  writing  from  EU 
McKenzie  to  Cassiday,  made  while  the  suit  was  pending,  direct- 
ing Cassiday  to  pay  to  one  Bobert  Burgoon,  and  to  no  one  else, 
whatever  sum  should  be  awarded  to  McKenzie.  Burgoon  was 
then  offered  as  a  witness,  but  after  examination  on  his  voir  dire, 
was  rejected  as  incompetent  on  the  ground  of  interest,  for  reasons 
Jippearing  from  the  opinion.  Sundry  receipts  for  payments 
made  to  Burgoon  were  offered  in  evidence  and  rejected,  because 
the  payments  did  not  bind  the  plaintiff.  Some  of  them  were 
made  after  McKenzie's  death.  Other  facts  appear  from  the 
opinion.  Judgment  for  the  plaintiff,  and  the  defendant  brought 
«rror. 

MUes^  for  the  plaintiff  in  error. 

Moffehauy  for  the  defendant  in  error. 

By  Court,  Boqebs,  J.  This  was  a  9(rire  facias  upon  a  judge- 
ment, to  which  the  defendant  pleaded  payment,  and  for  the  pur- 
pose of  supporting  the  issue,  after  proving  the  execution  of  the 
instrument  by  the  subscribing  witness,  in  due  and  proper  form, 
gave  in  evidence  the  following  order  (see  statement  of  the  case), 
«nd  then  offered  Bobert  Burgoon  as  a  witness  to  prove,  that  in 
pursuance  of  the  order  he  paid  to  him,  at  divers  times,  certain 
«ums  of  money  in  payment  of  the  debt.  Being  sworn  on  his 
voir  dire,  he  says,  ''  that  he  does  not  know  whether  he  is  inter- 
•ested  or  not.  When  he  got  this  money  from  Peter  Cassiday, 
he  was  to  keep  it  for  what  he  had  done  and  was  to  do  for  Eli 
McKenzie.''  The  court  excluded  the  witness,  but  upon  what 
.ground,  I  am  at  a  loss  to  imagine;  that  is,  whether  because  he 
was  interested,  or  because  he  thought  himself  so.  Whatever  may 
have  been  the  diversity  of  opinion  on  the  latter  point,  it  has 
been  put  at  rest  in  this  state;  for  it  is  no  objection  to  the  com- 
petency of  a  witness  that  he  believes  himself  to  be  interested  in 
the  event  of  the  suit,  when,  in  fact,  he  is  not  so:  Long  v.  Bazlie, 
4  Seig.  &  B.  222.  The  objection  goes  to  his  credit,  but  does 
not  affect  his  competency;  so  that  the  inquiry  is,  not  whether 
he  thought  himself  interested,  but  whether  he  was  interested  in 
the  event  of  the  suit  trying.  Had  he,  then,  an  interest  in  the 
•event  of  the  suit?  He  is  offered  as  a  witness  for  the  debtor 
against  his  principal  to  prove  that  he  received  the  money,  and 
ihe  effect  of  his  testimony  is  to  charge,  not  to  discharge  himself, 
•io  that  in  truth  he  is  swearing  against  his  own  interest.     It  will 
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not  be  denied  that  his  declarations  and  his  receipts  are  evidence 
against  the  principal;  and  it  would  be  dijScult  to  assign  a  rea- 
son why  his  testimony  on  oath  shall  not  also  be  received.  But 
it  seems  that  the  witness  says,  that  when  he  got  the  money 
from  the  defendant,  it  was  the  understanding  that  he  was  to  re- 
ceive it  for  his  own  use.  But,  admitting  it  to  be  so,  what  is  that 
to  the  purpose?  Does  it  make  him  interested  in  the  event  of 
this  suit?  Suppose  it  results  in  a  verdict  for  the  defendant, 
could  it  be  given  in  evidence  in  a  suit  which  may  be  hereafter 
brought  by  the  present  plaintiff  against  the  witness  ?  It  clearly 
could  not,  except  to  charge  him;  but  this  would  be  against  his 
interest.  There  is  nothing  in  which  it  could  benefit  him.  He 
stands  indifferent  between  these  parties,  for,  result  as  it  may, 
he  is  exposed  to  a  suit  as  the  recipient  of  money  to  which,  it  is 
alleged,  he  is  not  entitled,  except  as  agent.  For,  if  he  was  not 
the  agent,  and  the  defendant  is  comi)elled  to  pay  the  money 
again,  he  may  recover  it  back  from  the  witness;  and  if  he  was 
the  agent,  he  is  liable  to  a  suit  by  the  administrator  of  Eli  Mc- 
Kenzie,  as  for  money  had  and  received  for  his  use.  In  that 
suit  the  title  to  the  money  may  be  tried,  but  it  can  not,  by  any 
possibility,  be  tried  in  this.  If  the  money  is  his,  he  may  show 
it;  but  this  can  not  be  done  by  his  own  declarations,  or  any- 
thing which  he  may  prove  in  this  suit;  for  whether  it  be  his 
money  or  the  money  of  his  principal,  is  a  matter  totally  indiffer- 
ent to  the  present  defendant. 

But  it  has  been  insinuated  rather  than  urged,  that  an  execu- 
tion, having  been  issued  by  the  attorney  after  the  date  of  the 
order,  is  a  revocation  of  the  authority  to  the  agent.  Whether 
the  execution  was  issued  by  the  command  of  the  principal  or 
the  agent  does  not  appear,  nor  is  it  very  material  that  it  should; 
for  without  entering  into  the  question  whether  the  attorney  on 
the  record  would  have  been  justifiable  in  paying  it  to  Burgoon, 
we  are  of  the  opinion  that  it  would  be  a  good  payment  whether 
made  to  the  attorney  or  the  agent. 

But,  finally,  it  is  contended  that  a  payment,  after  the  death  of 
the  principal,  is  not  good.  It  is  conceded  that  the  death  of  the 
principal  is  ipso  facto  a  revocation  of  a  letter  of  attorney.  But 
does  it  avoid  all  acts  of  the  attorney  intermediate  between  the 
death  of  the  princix>al  and  notice  of  it?  In  SaJie  v.  Fields  5  T. 
B.  214,  Mr.  Justice  Buller  observes:  **  It  has  been  questioned 
with  respect  to  an  agent  acting  under  a  power  of  attorney^ 
whether  acts  done  by  him  before  he  knows  of  the  revocation  of 
his  wazxant,  are  good  against  the  principal;  and  it  seems  that 
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the  principal  in  snoh  case  conld  not  avoid  the  acts  of  his  agent, 
done  bona  fide,  if  they  were  to  his  disadvantage,  though  he  might 
consent  to  avoid  such  as  were  for  his  benefit."  And  in  Hazard 
T.  TreadxDeU  (Stra.  506)  12  Mod.  346,  it  is  ruled,  that  the  credit 
arising  from  an  ostensible  employment  continues  at  least  with 
regard  to  those  who  have  been  accustomed  to  deal  on  the  faith 
of  that  employment  until  they  have  notice  of  its  being  at  an  end, 
or  till  its  termination  is  notorious.  And  these  are  principles 
founded  on  the  most  obvious  justice.  Thus,  if  a  man  is  the 
notorious  agent  for  another  to  collect  debts,  it  is  but  reasonable 
that  debtors  should  be  protected  in  payments  to  the  agent  until 
they  are  informed  that  the  agency  has  terminated.  But  this,  it 
is  said,  is  only  true  of  an  agency  terminated  by  express  revoca- 
tion, and  does  not  hold,  of  an  implied  revocation  by  the  death 
of  the  principal.  It  would  puzzle  the  most  acute  man  to  give 
any  reason  why  it  should  be  a  mispayment  when  revoked  by 
death,  and  a  good  payment  when  expressly  revoked  by  the  party 
in  his  life-time. 

In  WaJtson  v.  Kingy  4  Gamp.  272,  however,  it  is  ruled,  **  that 
a  power  of  attorney,  though  coupled  with  an  interest,  is  in- 
stantly revoked  by  the  death  of  the  grantor;  and  an  act  after- 
wards bona  fide  done  under  it  by  the  grantee  before  notice  of  the 
death  of  the  grantor  is  a  nullify.  Lord  Ellenborough  says,  a 
power  coupled  With  an  interest  can  not  be  revoked  by  the  person 
granting  it;  but  it  is  necessarily  revoked  by  his  death.  How 
can  a  valid  act  be  done  in  the  name  of  a  dead  man  V  It  will 
be  observed  that  the  reason  is  purely  technical.  How  can  a 
valid  act  be  done  in  the  name  of  a  dead  man?  And  it  might 
with  as  much  propriety  be  asked,  how  can  a  valid  act  be  done 
by  an  agent  whose  authority  is  revoked  by  his  principal? 

But  notwithstanding  the  opinion  thus  confidently  expressed, 
it  is  now  an  admitted  exception  that  where  the  power  or  au- 
thority is  coupled  with  an  interest  in  the  thing  actually  vested 
in  the  agent,  then  an  act  done  by  him  after  the  death  of  his 
principal  is  good.  And  the  reason  given  by  Chief  Justice  Mar- 
shall in  HurU  v.  BousmanieTy  8  Wheat.  174,  is,  that  the  agent, 
having  the  legal  titie  in  the  property,  is  capable  of  transferring 
it  in  his  own  name,  notwithstanding  the  death  of  the  principal; 
and  the  death  of  the  principal  has  no  operation  upon  his  act. 
The  power  given  by  the  principal  is,  under  such  circumstances, 
rather  an  assent  or  agreement  that  the  agent  may  transfer  the 
property  vested  in  him,  free  from  all  equities  of  the  princix>al,  than 
strictly  a  power  to  transfer.    The  whole  reasoning  of  the  court. 
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in  Hwni  v.  Bouamanier,  shows  their  anziely  to  rid  themselyes  of 
the  absurdity  into  whioh  a  strict  adherence  to  the  principle  that 
^eath  is  a  revocation  of  a  power,  would  lead  them.  Whj  not 
place  it  on  the  rational  ground,  that  although  the  conveyance 
would  be  bad  at  law,  yet  it  would  be  good  in  equity,  when  made 
honafde  vrithout  any  notice  whatever  of  the  death  of  the  princi- 
pal ?  But  be  this  as  it  may,  the  principle  does  not  apply  here. 
There  is  no  act  to  be  done.  This  money  has  been  paid  by  the 
debtor  and  received  by  the  agent  in  good  faith;  and  why  should 
it  not  be  good  when  the  authority  is  revoked  by  death,  as  it 
confessedly  is  when  expressly  revoked  by  the  principal  in  his 
life-time?  Here  the  precise  point  is,  whether  a  payment  to  an 
agent  when  the  parties  are  ignorant  of  the  death  is  a  good  pay- 
ment. In  additi^  to  the  case  in  Campbell  before  cited,  the 
«ame  judge.  Lord  Ellenborough,  has  decided  in  5  Esp.  117,*  the 
general  question  that  a  payment  after  the  death  of  principal  is 
not  good.  Thus,  a  payment  of  sailor's  wages  to  a  person  hav- 
ing a  power  of  attorney  to  receive  them,  has  been  held  void 
when  the  principal  was  dead  at  the  time  of  the  payment.  If,  by 
this  case,  it  is  meant  merely  to  decide  the  general  proposition 
that  by  operation  of  law  the  death  of  the  principal  is  a  revoca- 
tion of  the  powers  of  the  attorney,  no  objection  can  be  taken  to 
it.  But  if  it  is  intended  to  say  that  this  principle  applies  where 
there  was  no  notice  of  death,  or  opportunity  of  notice,  I  must 
be  permitted  to  dissent  from  it. 

In  addition,  it  is  contrary  to  the  opinion  of  Lord  Loughbor- 
ough in  7\Ue  v.  HUbert^  2  Yes.  jun.,'  where,  on  a  question 
whether  a  check  given  by  a  dying  person  to  a  relation,  but  not 
presented  in  his  life-time,  could  be  enforced  as  dtmaJbijo  covjA 
mortis  against  the  executor,  he  said,  if  the  donee  had  received 
the  money  upon  the  check  immediately  after  the  death  of  the 
testator,  and  before  the  cashier  was  apprised  of  it,  he  was  in- 
•clined  to  think  no  court  would  have  taken  it  from  him.  And 
what  would  he  have  said  if  the  attempt  had  been  made  to  sub- 
ject the  banker,  when  he  was  ignorant  of  the  death?  But,  if 
this  doctrine  applies,  why  does  it  not  apply  to  the  case  of  Ac- 
tors, foreign,  or  domestic,  to  commission  merchants,  to  super- 
cargoes, and  masters  of  ships,  and  to  various  other  agencies 
which  the  necessities  of  commerce  may  require  ?  In  the  case  of 
A  foreign  factor,  for  example,  has  it  been  supposed  that  his  acts, 
after  this  implied  revocation  of  authority,  are  void?  Cases  of 
ihis  kind  must  often  have  occurred,  and  it  would  astonish  the 

1.  iroiioMT.  eoojk.  a.  %  v«.jiiii.  lu. 
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fnercaniile  world  to  be  informed  that  the  factor  was  liable  on  a 
contract  made  in  the  name  of  his  principal  because  he  was  dead, 
a  fact  of  which  he  was  ignorant,  and  of  which  he  could  not  by 
any  possibility  be  informed,  or  that  the  merchant  who  was 
trusting  his  goods  on«the  credit  of  the  principal  was  to  be  cast  on 
him  who  may  have  been  of  doubtful  solvency,  for  payment.  Can  it 
foe,  that  a  payment  made  to  an  agent  from  a  foreign  country, 
«nd  from  one  of  our  cities  to  the  western  states,  employed  for 
the  special  purpose  of  collecting  debts,  is  void  because  his  prin- 
cipal may  have  died  the  veiy  day  before  the  actual  receipt  of  the 
money  ?  That  a  payment  may  be  good  to-day,  or  bad  to-morrow^ 
from  the  accidental  circumstance  of  the  death  of  the  principal^ 
^hich  he  did  not  know,  and  which  by  no  possibility  could  he 
knew  ?  It  would  be  unjust  to  the  agent  and  unjust  to  the  debtor. 
In  the  civil  law,  the  acts  of  the  agent,  done  bona  fide  in  ignorance 
•of  the  death  of  his  principal,  are  held  valid  and  binding  upoa 
the  heirs  of  the  latter.  The  same  rule  holds  in  the  Scottish  law, 
and  I  can  not  believe  the  common  law  is  so  unreasonable,  not- 
withstanding the  doubts  expressed  by  Chancellor  Kent  in  the 
second  volume  of  his  Commentaries,  646. 

These  principles  dispose  of  all  that  will  be  material  on  another 
trial. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Acts  of  Aobnt  avtbr  Pbinozpal's  Death,  VALmrrr  of. — ^The  general  nils 
cf  the  common  law,  subject  to  certain  exceptions  hereafter  noticed,  is  that 
the  authority  of  an  agent,  even  though  it  be  irreYOcable  by  the  principal  in 
his  life-time,  is  instantly  revoked  by  operation  of  law  upon  the  principal's 
death:  Ewell's  Evans  on  Agency,  116;  Ihinlap*s  Paley  on  Agency,  186;  Story 
•on  Agency,  sec.  488.  Or,  to  speak  more  accurately,  the  agency  ia  dissolved 
by  the  death  of  the  principal.  The  term  revocation,  in  its  strict  and  legiti- 
mate sense,  can  not  be  applied  to  such  a  case,  although  it  is  the  one  generally 
used  in  the  authorities,  for  to  say  that  a  power  is  revoked  or  recalled  implies 
its  resumption  by  the  party  who  conferred  it,  which  is,  of  course,  impossible 
where  that  party  is  dead.  The  authority,  instead  of  being  recalled,  simply 
•ceases  to  exist.  This  distinction  becomes  important  in  determining  whether 
notice  of  the  death  is  necessary  to  render  subsequeut  acts  of  the  agent  in- 
valid as  against  the  heirs  or  representatives  of  the  principal.  The  immediate 
and  absolute  cessation  of  an  agent's  authority  by  the  principal's  death  results 
from  the  nature  of  the  relation  between  principal  and  agent.  The  agent  is 
merely  the  representative  of  his  principal  acting  in  the  principal's  name  and 
stead.  His  act,  if  it  is  binding  upon  the  principal  at  all,  is  so  because  it  is 
regarded  as  the  principal's  own  act.  "Qui  facit  per  alium  facit  per  se."  But 
as  a  dead  man  can  do  no  act,  of  course  another  can  not  act  for  him.  The  agent 
oi  a  deceased  principal  represents  nobody.  He  does  not  represent  the  party 
who  appointed  him,  because  that  party  has  ceased  to  exist,  and  he  does  not 
fepresent  the  heirs  or  successors  in  interest  of  the  deceased  because  they  nevec 
appointed  him. 
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Before  proceeding  to  a  more  particular  dlflcaasion  of  the  casee  in  which  the 
general  rale  that  an  agent's  avthority  is  revokerl  hy  hiR  principal's  death  haa 
been  applied,  it  will  be  proper  to  notice  one  well-iliii  :;v  <  I  i  \((  ption  tothat  mle. 
That  exception  is  where  the  authority  is  coupled  with  an  interest. 

Power  Ck)UPLBD  with  Interest  not  Revoked  bt  Prinozpal'b  Death. — 
Where  the  authority  of  an  agent  is  coupled  with  an  interest  in  the  subject- 
matter  of  the  agency  it  survives  the  principal's  death,  and  a  subsequent  eze- 
eution  of  the  authority  by  the  agent  is  good:  Story  on  Agency,  sec.  489;  Bergem 
y.  BenneU^  2  Am.  Dec  281 ;  Hunt  v.  Roimnanier,  2  Mason,  244;  S.  C,  8  Wheat. 
174;  LeaviU  v.  Usher,  4  Dner,  1;  HoughUding  v.  Marvin,  7  Barb.  412; 
Knapp  V.  Arnold,  10  Paige,  206;  WUson  v.  Siewcurt,  5  Pa.  L.  J.  450;  Merry  v. 
Lffneh,  68  Me.  94;  S.  C,  6  Rep.  396.  The  interest  which  is  suffideut  to  sua* 
tain  the  power  after  the  principal's  death,  la  thus  defined  by  Kent,  J.,  in  de* 
livering  the  opinion  in  Bergen  v.  Bennett,  supra :  "  It  is  the  possession  of  tfaa 
legal  estate,  or  a  right  in  the  subject  over  which  the  power  is  to  be  ezerdsed, 
that  makes  the  interest  in  question."  The  same  principle  is  laid  down  by 
Marshall,  C.  J.,  in  Hunt  v.  Bousmanier,  8  Wheat.  174,  where  he  says:  "We 
hold  it  to  be  clear  that  the  interest  which  can  protect  a  power  after  thedeatb 
of  a  person  who  creates  it  must  be  an  interest  in  the  thing  itself.  In  (4her 
words  the  power  must  be  engrafted  on  an  estate  in  the  thing."  And  as  ia 
stated  by  the  same  learned  judge  further  on  in  the  same  caae,  the  power 
and  the  interest  must  be  oo-ezistent  or  it  can  not  be  said  to  be  a  power 
"  coupled"  with  an  interest.  If  the  power  must  be  exercised  before  the  in- 
terest can  arise,  it  is  a  naked  power,  and  dies  with  the  principal  if  not  exe- 
cuted before  the  death.  This  distinction  will  be  more  fully  exemplified  in 
the  next  subdivision  of  this  note.  The  principle  upon  which  tiie  execution 
of  a  power  coupled  with  an  interest  after  the  death  of  the  constituent  is 
supported  is  dear  and  satisfactory,  and  is  entirdy  consistent  with  the  general 
rule  that  a  mere  agency  is  dissolved  by  the  deatii  of  the  principaL  In  such 
a  case  the  power  n  so  annexed  to  the  estate  as  to  be  independent  of  the  party 
who  created  it.  Although  the  power  is  droumscribed  by  the  instrument  con- 
ferring it,  it  is  in  the  nature  of  tkjus  disponendi,  iuddent  to  the  estate,  of  the 
holder  of  the  power  as  owner  or  quasi  owner.  In  executing  the  power  he 
acts  not  in  the  name  of  the  constituent  or  prindpal,  or  as  his  representative^ 
but  in  his  own  name.  He  acts  not  for  the  deceased,  but  for  himself,  for  the 
protection  of  his  own  interest.  In  accordance  with  this  doctrine  a  power  of 
sale  contained  in  a  mortgage  is  a  power  coupled  with  an  interest,  and  sur- 
vives the  death  of  the  mortgagor:  Bergen  v.  Bennett,  2  Am.  Dec.  281;  Bobert- 
mm  V.  Paul,  16  Tex.  472. 

In  the  case  last  cited,  however,  it  was  held  that  such  a  power  could  not  be 
exerdsed  after  the  grantor's  death,  underthestatutesofthatstate  relating  to  the 
settiement  of  decedents*  estates.  An  irrevocable  power  in  blank,  given  to  the 
holder  of  a  certificate  of  stock  to  transfer  the  shares  represented  thereby^ 
constitutes  the  holder  the  apparent  owner,  and  passes  to  every  succeedve 
holder,  and,  therefore,  is  not  destroyed  by  the  death  of  the  giver  of  the 
power:  Leamtt  v.  Fisher,  4  Duer,  1.  So  Where  a  cabinet-maker,  being  in  ill 
health  and  about  to  go  abroad,  employed  an  agent  to  carry  on  his  business^ 
and  gave  him  entire  possession  and  control  of  his  property,  with  a  written 
power  to  sell  any  or  all  of  it  and  apply  the  proceeds  to  a  particular  note  in- 
dorsed by  the  agent  and  another  person,  or  to  any  note  given  in  renewal 
thereof,  or  for  which  the  agent  might  become  responsible,  it  was  dedded  that 
the  possession  being  coupled  with  a  power  for  the  agent's  indenmity  and  pro- 
tection, it  was  a  power  coupled  with  an  interest  which  survived  tiie  prince 


Sept  1842.]  Cassidat  v.  McKexzie.  83 

p«I*8  death,  and  that  the  agent,  being  an  equitable  mortgagee  of  the  pxx>perty, 
ooald  make  a  valid  sale  after  the  death  for  the  protection  of  his  interest: 
Knapp  V.  Arnold^  10  Paige,  205;  and  the  chancellor  distinguished  that  case 
from  Hunt  v.  Rouamanier,  8  Wheat.  174,  from  the  fact  that  there  it  was  ex- 
pressly stipulated  that  the  power  was  to  be  executed  in  the  principars  name. 
So  where  the  owner  of  certain  bricks  agreed  with  an  agent  who  held  certain 
notes  against  him  that  the  latter  should  have  the  bricks  and  sell  them,  and 
<rat  of  the  proceeds  pay  the  notes  held  by  him,  and  also  certain  other  chums 
against  the  principal,  and  account  to  the  principal  for  the  balance,  if  any,  the 
power  of  sale  was  declared  to  be  coupled  with  an  interest,  and,  therefore,  not 
to  be  determined  by  the  principal's  death:  Merry  v.  Lynchj  68  Me.  94;  S.  C, 
6  Rep.  396.  But  notwithstanding  the  fact  that  a  power  is  coupled  with  an 
interest,  if  it  is  expressly  conditioned  to  be  executed  in  the  life-time  of  the 
party  who  confers  it,  there  can  be  no  valid  execution  of  it  after  his  death: 
StapUs  V.  Bradbury,  23  Am.  Deo.  494. 

AUTHOBITY    NOT    GOUPLSD    WITH    INTEREST    REVOKED    BT    PrINCIPAL'I 

Death. — ^Leaving  out  of  view  for  the  present  those  oases  in  which  a  party 
oontracts  with  an  agent  in  ignorance  of  the  principars  death,  it  is  well  settled, 
in  accordance  with  the  general  rule  already  stated,  that  a  mere  naked  author- 
ity, or  a  power  without  an  interest,  conferred  upon  an  agent  is  dissolved  by 
the  principal's  death,  and  any  attempted  execution  of  the  power  afterwards  is 
not  binding  on  the  heirs  or  representatives  of  the  deceased:  Ewell's  Evans  on 
Agency,  116;  Dunlap's  Paley  on  Agency,  186;  Story  on  Agency,  sec.  488;  HoiT' 
perY.  Liale^  11  Am.  Dec.  25;  Staples  v.  Bradbury y  23  Id.  494;  Gale  v.  Tappan, 
87  Id.  194;  Hunt  v.  liousmanier,  2  Mason,  244;  S.  C,  8  Wheat.  174;  Bwme's 
Executor  v.  Clarke,  3  Cranch  G.  G.  389;  Bank  of  Washinffton  v.  Petrson,  2 
Wash.  C.  G.  685;  Scruggsv.  Driver's  Executor,  31  Ala.  274;  McOriffv,  Porter^ 
6  Fla.  373;  Lincoln  v.  Emerson,  108  Mass.  87:  Wilson  v.  Edmonds,  24  N.  H. 
617;  Easton  v.  Ellis,  1  Handy  (Ohio),  70;  McDoncdil  v.  Black's  Administrators^ 
20  Ohio,  185;  Michigan  Ins.  Co.  v.  Leavenworth,  30  Vt  11;  Huston  v.  Cai^ 
WU,  11  Leigh,  136;  Campanari  v.  Woodbum,  15  Gom.  B.  400.  Wliat  is  meant 
by  a  power  coupled  with  an  interest  has  already  been  stated,  and  of  course  all 
other  powers  are  mere  naked  powers  within  the  sense  of  the  foregoing  rule;, 
fn  practice,  however,  it  sometimes  requires  a  very  close  discrimination  to  dis- 
tinguish between  the  two  classes  of  powers.  Thus  we  have  already  seen  that 
in  certain  cases  a  power  given  to  a  creditor  by  a  debtor  to  sell  property  of  the 
latter  and  to  apply  the  proceeds  to  the  debt,  has  been  held  to  be  a  power 
oonpled  with  an  interest,  which  survived  the  principal's  death.  But  it  is  not 
always  so.  A  power  of  sale  with  an  interest  in  the  proceeds  of  the  execution 
of  the  power  is  not  necessarily  a  power  coupled  with  an  interest  which  may 
be  executed  after  the  principal's  death.  There  must  be  an  interest  in  the 
thing  to  be  sold.  The  agent  must  be  vested  with  an  apparent  title  to  the 
property  at  the  time  of  executing  the  power,  so  that  he  can  make  a  valid  sale 
of  it  in  his  own  name,  or  the  power,  if  unexecuted,  will  cease  at  the  princi- 
pal's death  notwithstanding  the  interest  which  the  agent  would  have  had  in 
the  proceeds  if  the  sale  had  been  effected.  Thus  in  Huni  v.  Rousmanicr,  8 
Wheat.  174,  a  debtor  gave  to  his  creditor,  as  collateral  security  for  his  debt, 
a  power  of  attorney  to  sell  and  convey  a  certain  vessel,  and  to  apply  the  pn)- 
ceeds  to  the  debt  The  power  to  convey  was  given  in  these  words:  **  I  have 
eoostitnted  and  appointed,  and  do  hereby  constitute  and  appoint^  A.  my  law- 
ful attorney  in  my  name,  for  the  sole  use  of  him  to  make  and  execute  a  reg- 
ular bill  of  aale,"  etc.  This  was  held  not  to  be  a  power  coupled  with  an  in- 
tafwt^  each  as  could  be  executed  after  the  principal's  death,  although  the 
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agent  had  both  a  power  and  an  intereet,  at  least  proepectiYely.    The  intereafc 
could  not  support  the  power,  because  until  the  power  was  ezecnted  the  inter- 
est did  not  attach,  and  the  power  could  be  exercised  only  in  the  principal's 
jiame.    There  was  no  interest  in  the  thing  to  be  sold,  but  only  in  the  prooeedt 
iin  case  a  sale  had  been  made.    And  yet  this  interest  was  so  far  connected 
'With  the  power  that  the  principal  could  not  have  revoked  the  power  »hile 
'■living.     So  where  a  debtor  gave  his  surety  a  power  of  attorney  to  sell  certain 
/land  not  below  a  stated  price,  and  to  apply  the  proceeds  to  the  debt  for  which 
:^e  was  surety,  agreeing  to  warrant  and  defend  the  title,  and  the  debtor  haT- 
t  ing  died,  the  surety  afterwards  paid  the  debt  and  filed  his  biU,  insisting  that 
vthe  power  gave  him  a  lien  on  the  land,  and  praying  for  authority  to  sell,  it 
'Was  decided  that  the  power  was  dissolved  by  the  death:  Huston  v.  CamirU,  11 
'  Leigh,  136.    So  where  a  debtor  gave  his  creditor  a  power  of  attorney,  in  case 
"•of  default  in  payment,  to  enter  upon  certain  land  and  carry  away  and  sell  car* 
*tain  slaves  and  apply  the  proceeds  to  the  debt,  it  was  held  that  the  power  was 
annulled  by  the  death  of  the  debtor  before  execution,  although  the  debtor 
himself  could  not  have  revoked  the  power:  MeOriffy,  Pwrter^  5  Fla.  373.    In 
all  these  cases,  however,  if  the  property  had  been  sold  before  the  death,  the 
irij^t  of  the  creditor  to  apply  the  proceeds  to  his  claim  clearly  could  not  have 
^been  destroyed  by  the  debtor's  subsequent  death.     That  would  have  been  a 
£power  coupled  with  an  interest  in  the  very  thing  upon  which  the  power  was 
^  operate.    In  accordance  with  the  doctrine  of  these  cases  it  was  held  in 
'HoughtaUng  v.  Marvin^  7  Barb.  412,  that  a  power  given  to  a  creditor  to  re- 
•  ceive  a  debt  due  his  debtor  and  to  apply  it  to  his  claim,  where  there  was  no 
^transfer  of  the  debt  by  way  of  security  or  otherwise,  was  a  naked  authority, 
which  would  cease  at  the  debtor's  death,  but  that  an  order  drawn  upon  a 
third  person,  taken  as  security  for  advances,  operated  as  an  assignment  of  the 
fund  in  the  third  person's  hands,  and  was,  therefore,  a  power  coupled  with  an 
interest,  which  would  survive  the  drawer's  death.    But  it  was  held  in  the 
aame  case,  that  where  one  receiving  such  an  order  collected  the  money,  and  ps^  J 
4t  certain  debt  of  the  drawer  on  the  faith  thereof,  having  at  the  time  kn.wl- 
<«dge  of  the  drawer's  death,  the  payment  was  in  his  own  wrong,  and  he  was 
liable  to  the  drawer's  administrator  for  the  amount. 

A  power  of  attorney  to  sell  and  convey  land  not  coupled  with  any  interest 
•in  the  land,  is  certainly  dissolved  by  the  principal's  death,  because  the  power 
can  not  be  executed  except  in  the  principal's  name:  Harper  v.  LUUe,  11  Anu 
Dec  25;  SaUmarsh  v.  Smith,  32  Ala.  404;  Trovers  v.  Crane,  15  CaL  12;  Fer- 
ris  V.  Irving,  28  Id.  645;  Coney  v.  Sanders,  28  Ga.  511;  Lewie  v.  Kerr,  17 
Iowa,  73;  Primm  v.  Stewart,  7  Tox.  178.    So  where  the  power  is  given  to 
/make  a  conveyance  pursuant  to  a  previous  contract  of  sale:  Ferris  v.  Irving^ 
28  Cal.  645.    And  where  the  death  is  not  known,  but  is  merely  presumed  from 
the  fact  that  the  principal  has  been  absent  from  the  state  and  not  heard  from 
■for  seven  years,  the  rule  is  the  same:  Primm  v.  Stewart,  7  Tex.  178.     Where  a 
.grantor  executes  a  deed  and  places  it  in  the  hands  of  a  third  person,  to  be  deliv- 
ered to  the  grantee  after  the  grantor's  death,  and  it  is  so  delivered,  its  validity 
depends  upon  the  question  whether  or  not  the  grantor  reserved  an  option  of 
recalling  it  before  his  death.     If  he  did,  the  custodian  is  his  agent,  and  the 
.{>ower  to  make  the  delivery  afterwards  would  seem  to  be  determined  by  the 
.grantor's  death.     If  no  such  option  was  reserved,  but  the  delivery  to  the  eusto- 
«4liaa  was  with  the  intent  that  the  deed  should  certainly  take  efiidct,  the  enjoy- 
iinent  of  the  estate  by  the  grantee  being  merely  postponed  until  the  grantor's 
<death,  it  is  the  grantor's  deed  presently,  and  the  custodian  is  the  grantee's  agent. 
Hi  A  power  to  hand  over  the  deed  to  the  grantee  upon  the  happening  of  the  con* 
itiuguncy  is  therefore  unaffected  by  the  circumstance  that  the  grantor  is  dead  at 
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tlie  time.  The  deed  takes  effect  by  relation  to  the  fint  delivery.  See  the  not* 
to  /ones  ▼.  JoneSt  16  Am.  Dec.  39.  So  where  a  bankmpt  execnted  a  writtexK 
sgreement  to  pay  a  certain  debt  which  had  been  barred  by  his  discharge,  and 
placed  it  in  his  son's  hands,  to  be  deliTered  to  the  creditor  after  the  bankmpt'*' 
dsath,  which  the  son  agreed  to  do,  and  the  son  npon  the  father's  death,  deliv-- 
•rod  the  agreement  accordingly,  although  the  creditor  had  no  knowledge  oF 
its  existence  nntil  then,  it  was  held  that  the  son  was  his  agent  or  tmstee,  and 
not  the  father's,  and  that  the.  power  to  deliver  the  agreement  to  him  was  not 
aflected  by  the  death:  HoekeU  v.  Jcnu,  70  Ind.  227. 

A  naked  power  to  sell  a  widow's  interest  in  an  unsettled  estate  is  deter*- 
mined  by  her  death  before  the  power  is  execnted:  Scruggs  v.  Driver^s  Ea^^rs^ 
31  Ala.  274.    So  a  power  of  attorney  to  sell  a  steamboat:  McDonald  ▼.. 
Stadias  AdnCf%  20  Ohio,  185^    So  where  a  principal  gave  his  agent  parol  ao- 
thority  to  sell  a  chattel,  and  agreed  to  pay  him  a  certain  sum  therefor,  andl 
the  agent  made  the  sale  after  the  principal's  death,  it  was  determined  in  an 
action  brought  by  the  agent  against  the  administrator  for  the  agreed  compen. 
■ation,  that  the  latter  was  not  liable,  although  he  had  affirmed  the  sale,  it  not 
appearing  that  he  knew  anything  of  the  contract;  CampaaMiri  t.  Woodbumt, 
16  Cknn.  B.  400.     In  the  subsequent  case  of  Snunii  v.  nbery,  10  Mee.  &  W.. 
1,  Jervia,  C.  J.,  said  that  he  always  had  "  great  difficulty  in  underBtanding*^' 
the  decision  in  Catnpcmari  v.  Woodbum,    An  authority  given  by  a  landlords 
to  his  tenant  to  make  repairs  on  the  leased  premises,  is  determined  by  the  • 
landlord's  death:  WtUon  v.  EdmcmdSf  24  N.  H.  517.    So  a  power  of  attorney.  - 
given  to  an  agent  to  make  demand  on  a  note  is  dissolved  by  the  holdev'a«> 
death,  and  a  demand  thereafter  made  by  the  agent  is  nugatory:  OaU  v.  Tap" 
pan^  37  Am.  Bee.  104.    So  a  power  to  an  agent  to  receive  notice  of  dishonorr 
is  determined  by  the  death  of  the  principal:  Bank  qf  Wcuhington  v.  Peinon^ 
2  Waah.  C.  C.  686. 

YAUDnT  or  Act  or  Agent  whebb  Pasties  Ionobant  or  Pbinoipal's 
Death. — ^The  question  presented  in  the  principal  case  as  to  the  validity  and 
binding  effect  of  an  act  of  an  agent,  done  after  the  decease  of  the  principal, 
but  in  ignorance  of  that  fact,  the  other  party  also  being  ignorant  of  it,  is  onsL 
upon  which  there  have  been  considerable  judicial  discussion  and  dissensioiK. 
It  is  conceded  on  all  hands  that  if  the  act  to  be  done  under  the  power  is  on»> 
which  must  be  performed  in  the  name  of  the  principal,  such  as  the  execution^ 
of  a  conveyance  or  other  sealed  instrument,  the  performance  of  such  act,  after 
the  principal's  death,  is  an  entire  nullity,  although  both  the  agent  and  the 
other  contracting  party  are  ignorant  of  the  death:  Harper  v.  Little,  11  Am. 
Dec.  25;  Travera  v.  Crane,  15  GaL  12;  Ferris  v.  Irmng,  28  Id.  645;  Coney  y^ 
8ander$f  28  Ga.  611;  Lewis  v.  Kerr,  17  Iowa,  73.  It  is  only  as  to  the  valid- 
ity of  acts  done  in  ignorance  of  the  death,  which  do  not  require  to  be  done 
in  the  principal's  name,  that  there  has  been  any  controversy.  The  rule  of 
the  civil  law,  as  stated  in  the  principal  case,  was  that  acts  done  by  an  agent 
after  the  principal's  death  pursuant  to  the  authority  conferred,  if  done  bona 
fide  and  in  ignorance  of  the  death,  were  binding  upon  the  heirs  and  represent- 
atives of  the  deceased:  Story  on  Ag.,  sec.  492;  Whart.  on  Ag.,  sec.  101^ 
Trasfers  v.  Orasie,  15  GaL  12.  Under  that  system  of  jurisprudence,  the  exe- 
cution of  an  agent's  authority  in  the  principal's  name  was  not  generalljr 
required,  or,  indeed,  allowed:  Story  on  Ag.,  sec.  495.  Hence  the  adoption. 
of  the  rule  that  the  agent's  acts,  done  after  the  principal's  deiith,  but  in 
ignorance  of  it^  were  valid,  did  not  involve  the  inconsistency  of  giving  effect 
to  an  act  performed  in  the  name  of  a  dead  man.  Bir.  Justice  Story  is  de- 
ddedly  of  the  opinion  that  the  same  rule  should,  if  it  does  not»  prevail  at 


«n  Cassiday  v.  McKjinzie.  [Penxu 

common  law,  with  respect  to  acts  not  required  to  be  done  in  the  name  of  the 
prindpaL  Indeed,  he  maintains  that  the  distinction  between  such  acta  and 
those  which  must  be  performed  in  the  principal's  name,  with  respect  to  their 
ralidity  when  performed  after  the  principal's  death,  is  clearly  recognized  in 
the  role  that  holds  a  power  coupled  with  an  interest  not  to  be  dissolved  by 
the  constituent's  death,  because  the  agent  may  execute  it  in  his  own  name: 
Story  on  Ag.,  sees.  495,  496. 

Mr.  Wharton  seems  inclined  to  go  even  farther  than  Judge  Story  in  sua- 
tainiuG^  the  authority  of  an  agent  after  the  death  of  the  principal  so  &r  aa 
his  acts  affect  third  persons  ignorant  of  the  death.  He  says  that  those  cases 
holding  an  agent's  powers  to  be  instantly  terminated  by  his  principal's  death, 
without  regard  to  the  question  whether  the  death  is  known  or  not,  proceed 
upon  the  theory  that  *'the  relation  of  principal  to  agent  involves  a  constant 
emanation  of  power  from  the  principal  to  the  agent;  that  as  it  is  the  principal 
who  is  responsible  for  each  particular  act,  so  the  principal's  will  is  to  be  as- 
sumed to  direct  such  particular  act;  that  no  act  can  be  done  except  under  the 
immediate  impress  of  this  will;  that  if  this  will  ceases  to  operate,  then  in- 
stantaneously, just  as  the  telegraphic  wire  ceases  to  speak  when  the  electric 
stimulus  is  withdrawn,  the  agency  is  extinp^uished;  and  that  consequently  at 
the  instant  of  the  death  of  either  principal  or  agent,  the  relation  is  termi- 
nated, and  from  that  moment  acts  of  either,  based  on  the  supposed  existence 
of  the  agency,  are  without  force. "  On  the  other  hand  he  says  that  those 
cases  holding  that  an  agent's  authority  does  not  cease  so  far  as  it  a6fect8  third 
persons  even  after  the  principal's  death  until  those  parties  have  notice  of  the 
death,  go  upon  the  ground  that  "when  a  specific  power  is  oonmiunicated  by 
the  principal  to  the  agent,  this  power  impresses  on  the  agent,  so  far  as  con- 
cerns third  parties,  a  character  which  continues  until  such  parties  have  noti- 
fication of  its  withdrawal;  that  to  assert  that  agency  consists  of  a  continuing 
efflux  of  power  from  principal  to  agent  is  to  assert  that  which  is  juridically 
as  well  as  psychologically  absurd,  because  in  both  fact  and  law,  when  a  prin- 
cipal charges  an  agent  with  certain  duties,  the  agent  proceeds  on  his  own 
motion  to  perform  those  duties,  without  further  communication  from  the 
principal,  until  the  powers  are  recalled;  that  agency,  if  we  have  to  resort  to 
HnUU  to  describe  it,  is  not  like  hand-motion,  which  ceases  when  the  hand  Is 
withdrawn,  but  rather  like  steam-motion,  which  continues  after  the  with- 
drawal of  the  hand,  until  the  force  is  spent:"  Whart.  on  Agency,  sec  102. 
The  learned  author  then  proceeds  to  express  his  preference  for  the  second  of 
the  two  theories  so  stated  by  him,  as  follows:  "Agency  is  not  a  mystical 
emanation,  which  dies  when  the  person  from  whom  it  issues  dies,  but  is  an 
act  of  the  will  which,  when  once  expressed  in  words  so  as  to  reach  innocent 
third  parties,  is  effective  until  notice  of  its  recall.  To  suppose,  for  instance, 
that  an  agency  to  carry  goods  ceases,  when  such  goods  are*in  transit,  at  the 
instant  of  the  owner's  death,  and  leaves  them  as  waifs  on  the  highway  un- 
til they  can  receive  a  new  legal  impulse  from  the  executors,  is  as  absurd  log- 
ically as  it  would  be  absurd  physically,  to  declare  that  the  death  of  a  par- 
ticular person  in  itself  works  an  extinction  of  all  the  forces  which  that  per- 
son put  in  motion:"  Id.  p<h;.  104.  This  theory  would  seem  to  require  that 
all  acts  done  by  an  agent  after  the  death  of  his  principal  should  be  held  valid 
so  far  as  they  affect  third  persons  who  without  notice  of  the  death  have  been 
led  to  trust  in  the  authority,  whether  those  acts  are  done  in  the  deceased 
principal's  name  or  not.  It  is  not  probable,  however,  that  the  distingnished 
anthor  meant  to  go  so  far. 

He  would  scarcely  hold,  for  instance,  that  a  deed  executed  in  a  dead  man's 
name  could  convey  a  title  which  became  immediately  vested  in  the  hein  a4 
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the  instant  of  the  death.    No  refinement  of  reasoning  can  support  such  a 
doctrine  as  that.     So  far,  however,  as  respects  acts  not  required  to  be  done  in 
the  principal's  name,  the  conclusion  reached  by  Mr.  Wharton  is  in  accord 
with  Judge  Story's  view  and  has  much  to  commend  it  to  favor.    It  has  the 
aupport  also  of  some  well-considered  cases,  of  which  Cassiday  v.  AfcKeime  is 
not  the  least.    The  courts  of  Missouri  and  Ohio  have  both  adopted  this 
▼iew.     Thus,  in  the  former  state,  in  Dick  v.  Page^  17  Mo.  234,  where  one 
Doughty,  being  about  to  go  abroad,  left  with  his  agent  Nicholson  certain  notes 
and  requested  the  firm  of  Page  &  Bacon  to  make  advances  to  the  agent, 
which  he  directed  the  agent  to  secure  whether  he.  Doughty,  lived  or  die  1, 
and  the  agent,  after  Doughty's  death,  but  before  it  was  known  to  either  party, 
purchased  a  bill  of  Page  &  Bacon  and  deposited  with  them  as  collateral  se- 
curity some  of  the  notes  in  his  hands,  which  were  subsequently  paid  to  them, 
it  was  held,  in  an  action  by  the  executor  against  them  to  recover  the  amount 
of  the  notes,  that  the  agent's  act  was  binding  and  that  the  plaintiff  could  not 
recover.    In  the  course  of  the  opinion  Scott,  J.,  said:  "In  the  case  under 
consideration  the  notes  left  with  Page  &  Bacon  were  in  the  possession  of 
Nicholson.     He  could  impart  an  equitable  interest  in  them  without  using  the 
name  of  Doughty.    Page  k  Bacon,  to  maintain  their  defense,  insist  on  no  act 
of  the  agent  in  the  name  of  the  principal.    Nicholson  may  be  regarded  as  a 
factor  of  Doughty,  with  authority  to  pass  the  notes  by  delivery,  so  as  to 
warrant  Page  &  Bacon  in  receiving  the  money  due  on  them.    To  hold  that 
this  transaction  is  void  would  shock  the  sense  of  justice  of  every  man,  and  we 
can  not  be  persuaded  that  a  principle  which  would  produce  such  a  result, 
should  be  applied  to  the  facts  which  exist  in  this  case.*'    In  the  subsequent 
case  of  Carriffer^s  AdnCr  v.  Whtttington*s  Adm*r,  26  Mo.  311,  an  agent  having 
authority  to  sell  a  pre-emption  right  made  the  sale  after  the  principal's  death, 
both  the  agent  and  the  purchaser  being  ignorant  of  the  death,  but  re- 
ceived payment  after  both  parties  were  informed  of  that  fact,  and  in  an 
jMstion  by  the  principal's  administrator  against  the  personal  representative  of 
the  agent,  who  had  died  subsequent  to  the  payment,  it  was  determined  that 
the  sale  was  valid,  and  the  plaintiff  recovered.     In  that  case,  however,  it  is 
dear  that  the  act  was  ratified  by  the  deceased  principal's  representative  by 
bringing  the  action,  and  that  it  did  not  lie  in  the  mouth  of  the  agent  or  hii 
tepresentative  to  deny  his  authority  to  receive  the  money.    In  Ohio,  also,  in  a 
case  which  came  twice  before  the  supreme  court,  where  an  agent  had  re- 
ceived an  authority  by  a  letter  from  his  principal  to  sell  certain  land,  and  ac- 
cordingly made  a  sale  of  it,  received  a  part  of  the  purchase  money,  and  put  the 
purchaser  in  possession,  the  principal  being  dead  at  the  time,  but  neither  the 
agent  nor  the  purchaser  having  knowledge  of  that  fact,  and  the  purchaser  af. 
terwards  paid  the  balance  of  the  purchase  money  to  the  guardian  of  the 
minor  heirs  of  the  principal,  it  was  decided,  in  an  action  brought  by  the  heirs 
to  recover  the  land,  that  the  sale  by  the  agent  was  valid  and  binding:  Ish  v. 
Crane,  8  Ohio  St  620;  S.  C,  13  Id.  574.    The  judges  were  divided  in  opin- 
ion on  both  occasions.    The  prevailing  opinion  in  each  instance  was  delivered 
by  Sntlifi^  C.  J.    Both  his  opinions  were  very  able  and  elaborate.    He  re- 
viewed all  the  authorities  upon  the  subject,  including  the  principal  case, 
which  he  fully  and  unreservedly  approved.    The  general  rule  there  laid  down 
was  that  all  acts  of  an  agent  done  after  the  death  of  the  principal,  which 
require  to  be  done  in  the  principal's  name,  such  as  the  execution  of  sealed  in- 
struments, are  invalid  whether  the  parties  are  ignorant  of  the  death  or  not; 
hut  that  all  acts  in  pais,  such  as  contracts  of  sale  or  purchase,  giving  pos- 
tnision  of  property,  real  or  personal,  receiving  payment  and  the  like,  ax« 
talid  if  tbo  death  is  unknown  at  the  time  to  the  party  with  whom  the  agent 
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oontnoti*  The  ground  npon  which  the  decisioii  was  pat  wm  that  acts  of 
this  latter  dsss  axe  not  done  in  the  name  of  the  principal,  but  for  the  prin- 
cipaL 

In  a  note  also,  presomably  by  Judge  DUlon,  to  the  case  of  Lewis  v,  Kerr^ 
17  Iowa,  73,  the  distinction,  in  this  respect,  between  acts  which  are  required 
to  be  done  in  the  principal's  name,  and  mere  acts  in  pais,  is  recognized  as  one 
at  least  worthy  of  consideration.  Beferring  to  certain  criticisms  of  the  prin- 
cipal case  by  Professor  Parsona,  and  the  editors  of  the  American  Leading 
Oases,  Judge  Dillon  says:  "That  it  is  against  the  current  of  authority  is 
probably  true,  and  yet  there  are  strong  equitable  reasons  to  support  the  pre- 
cise point  decided.  Such  a  case  is  different  from  the  one  at  bar,  where  an 
oef  was  done  in  the  name  of  a  deceased  person.  But  in  OasMay  ▼.  McKen^ 
fie,  no  such  ad  was  required  to  be  sanctioned,  and  when  we  reflect  that  the 
mere  payment  of  money  to  the  agent  required  no  ac<  to  be  done  by  the  agents 
and  that  the  money,  when  reoeiyed  by  the  agent,  would  be  held  by  him  for 
the  representatives  or  creditors  of  the  principal,  the  same  as  if  it  had  re- 
mained in  the  hands  of  the  original  debtor,  the  thought  is  worthy  of  grave 
consideration,  whether  a  sound  distinction  might  not  be  drawn  between  such 
a  case  and  one  where,  as  at  bar,  the  property  was  transferred  in  the  name  of 
a  dead  man.'* 

The  dootrine  that  mere  acts  in  pais  done  by  an  agent  of  a  deceased  princi- 
pal, where  both  parties  are  ignorant  of  the  death,  are  binding  on  the  repre- 
sentatives of  the  principal  finds  indirect  support  also  in  the  case  of  Smoui  ▼. 
lUbery,  10  Mee.  &  W.  1.  In  that  case  a  husband,  who  had  been  in  the  habit 
of  purchasing  provisions  for  his  family  of  a  certain  party,  went  abroad,  and 
his  wife  continued  to  get  provisions  of  the  same  party.  Some  of  the  pro- 
visions were  furnished  after  the  husband's  death,  but  in  ignorance  of  that  fact. 
In  an  action  against  the  wife  for  the  provisions  so  furnished  after  the  death, 
it  was  determined  that  she  was  not  personally  liable,  because  she  made  the 
purchases  as  agent  for  her  husband.  The  logical  converse  of  this  decision  is 
that  the  husband's  representatives  wert  liable,  although  it  is  intimated  in  the 
opinion  that  they  were  not  if  the  case  of  Blades  v.  Free^  9  Bam.  &  Cress.  167, 
was  correctly  decided.  It  would  certainly  be  amazing  doctrine  if  neither  the 
agent  nor  the  principal's  representatives  were  bound  by  a  purchase  of  goods 
by  the  agent  after  the  principal's  decease,  from  one  who  had  no  notice  of  the 
death,  when  the  goods  themselves  had  been  consumed  by  the  principal's 
family. 

Notwithstanding  the  cogent  ar||;uments  urged  by  Judge  Story  and  Mr. 
Wharton  and  by  the  learned  judges  who  decided  the  cases  in  Missouri  and 
Ohio  above  referred  to,  as  well  as  in  the  principal  case,  in  favor  of  the  valid- 
ity of  the  mere  acts  in  pais  of  an  agent  of  a  deceased  principal,  in  dealing 
with  third  parties,  who  have  no  notice  of  the  death,  it  is  undeniable  that  the 
preponderance  of  authority  is  the  other  way,  holding  that,  even  as  to  such 
acts,  the  agent's  authority,  if  not  coupled  with  an  interest,  is  instantly  dis- 
solved by  the  death  of  the  principal,  whether  the  parties  have  notice  of  the 
death  or  not:  Jmkins  v.  Atkins,  34  Am.  Dec  648;  Rigs  v.  Cage,  37  Id.  559; 
QaU  V.  OaUoway,  4  Pet.  331;  Clayton  v.  MerriU,  52  Miss.  353;  Easton  v. 
JEUis,  1  Handy,  70  (overruled,  however,  by  the  case  of  Ish  v.  Crane,  before 
referred  to);  Cleveland  v.  Williams,  29  Tex.  204;  Miekigan  Ins.  Co.  v.  Leav- 
tnwoHh,  30  Vt.  11;  Daois  ▼.  Windsor  Saxings  Bank,  46  Id.  728.  Thus  it  is 
held  that  a  power  to  sell  land  can  not  be  executed  after  the  principal's  death 
■o  as  to  be  binding,  though  the  other  party  is  ignorant  of  the  deatii:  Jenldns 
▼.  Atkins,  34  Am.  Dec.  648.  So  a  power  to  purchase  goods:  Bigs  v.  Cage,  37 
Id.  669.    So  a  power  to  deliver  goods  previously  contracted  to  be  sold  by  the 
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principal:  Cleveland  t.  WiUiafM,  29  Tex.  201.  So  a  power  to  receive  batik 
depoeite:  Davis  t.  Windsor  Savings  Bank,  46  Vt.  728.  So  a  power  givon  by 
an  aooommodation  indoraer  of  a  bill  to  the  holder  to  fill  blanks  therein  as  to 
date  and  amount:  Michigan  Ins.  Co.  v.  Leavenworth,  30  Id.  1 1.  So  a  power 
to  receive  payment  of  a  debt:  Clayton  v.  Merritt,  52  Miss.  353.  The  princi- 
ple npon  which  theae  cases  go,  is  that  the  power  being  instantly  terminated  by 
the  death,  parties  dealing  with  the  agent  must  take  notice  of  the  death  at  their 
peril:  Michigan  Ins.  Co.  v.  Leavenworth,  30  Vt.  11;  Davis  v.  WinditoT  Savings 
Bank,  46  Id.  728.  In  many  of  the  cases  holding  this  view,  Cassiday  v.  Jfc- 
Kengie,  is  referred  to  and  criticised  as  being  contrary  to  the  weight  of  author- 
ity on  this  subject.  The  learned  annotators  of  the  American  Leading  Casea 
ny  of  it,  in  their  note  to  HutU  v.  Bousmaniert  1  Am.  Lead.  Cas.  587,  that  it  is 
*Mn  opposition  to  all  the  authorities."  And  yet  with  singular  inconsistency, 
they  say  in  the  same  note,  speaking  of  Dick  v.  Page,  17  Mo.  234,  a  decision 
in  entire  harmony  with  the  principal  cose,  that  it  is  "  a  case  undoubtedly 
well  decided."  In  Trovers  v.  Crane,  15  Cal.  12,  also,  the  principal  case  is  re- 
ferred to  as  the  "  only  case'*  holding  that  a  payment  to  an  agent  after  the 
death  of  the  principal,  both  parties  being  ignorant  of  the  death,  is  valid. 
Baldwin,  J.,  undertakes  there  to  distinguish  the  case  on  the  ground  that 
BoigDon,  the  agent,  had  an  interest  in  the  money,  and  that  the  order  was  in 
the  nature  of  an  equitable  assignment  of  the  fund  rather  than  a  mere  naked 
authority  to  receive  payment.  While  conceding,  therefore,  that  the  decisioD 
might  have  been  sound  as  applied  to  the  particular  facta  of  the  case,  he  insists 
that  so  far  as  the  opinion  goes  beyond  these  facts  it  is  mere  dictum.  After 
stating  the  facts  he  says:  <'  The  opinion,  therefore,  of  the  learned  judge  may 
be  regarded  more  as  an  extrajudicial  indication  of  his  views  on  the  general 
subject  than  as  the  adjudication  of  the  court  upon  the  point  in  question.  But 
according  all  proper  weight  to  this  opinion,  as  the  judgment  of  a  court  of 
great  respectability,  it  stands  alone  among  common  law  authoritiee,  and  is 
opposed  by  an  array  too  formidable  to  permit  us  to  follow  it." 

In  Clapton  v.  MerriU,  52  Miss.  353,  also,  which,  like  the  principal  case^ 
was  one  of  a  payment  made  to  an  agent  after  the  death  of  his  principal,  but 
in  ignorance  of  the  death,  Cassiday  v.  McKenzie  is  referred  to  as  standing 
"almost  if  not  quite  alone"  in  announcing  the  doctrine  there  laid  dovm.  Fur- 
ther on  in  the  opinion  in  that  case,  after  referring  to  the  legislation  of  soma 
of  the  states  adopting  a  similar  doctrine  to  that  of  Cassiday  v.  McKenzie^ 
Chalmers,  J.,  says:  "However  wise  such  legislation  may  seem  to  be,  and 
however  great  the  injustice  produced  in  particular  cases  by  the  contrary  doc- 
trine, undoubtedly  the  common  law  rule  is,  that  death  revokes  the  agency 
and  nullifies  all  acts  thereafter  performed.  This  doctrine  rests  upon  the  ob- 
vious principle,  that  as  a  dead  man  can  do  no  act  for  himself,  so  no  man 
can  do  an  act  for  him.  When,  therefore,  the  agent  undertakes  to  act  for  him, 
he  is  acting  for  a  being  not  in  existence.  To  hold  his  act  valid  is  not  to  bind 
the  dead  man,  but  to  bind  his  heirs  and  representatives,  who  are  thus  held 
liable  for  the  acts  of  one  whom  they  never  appointed,  and  whom  perhaps  they 
would  be  unwilling  to  trust.  Whether  a  system  of  jurisprudence  which 
would  accomplish  this  result,  would  be  found  in  the  long  run  lees  productive 
of  injustice  than  our  present  rule  may  well  be  doubted.  At  all  events,  wa 
are  satisfied  that  such  is  not  now  the  law." 

The  legislation  here  referred  to  is  that  of  Maryland  and  C^rgia.  In  the 
former  state  the  statutes  provide,  that  payments  to  or  by  an  agent,  or  trana- 
fers  of  property,  or  other  dealings  on  his  part  pursuant  to  his  authority,  but 
after  the  principal's  death,  where  the  other  party  is  ignorant  of  the  death, 
•re  valid  in  favor  of  such  party:  Rev.  Code  of  1878,  p.  888^  art  44,  sec.  31* 
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In  Georgia  also  a  statate  was  enacted  in  1785,  to  the  effect  that  a  power  <)f 
■suomey  should  not  be  detennined  by  the  oonstitaent's  death,  nntil  the  agent 
had  notice  of  it:  2  Kent's  Com.  646,  note.  This  statate  has  been  held,  how- 
■ever,  to  apply  only  to  powers  made  outside  the  state:  Coney  v.  Sanden,  24 
Oa.  511.  In  Louisiana  also  it  is  provided  by  statute,  in  accordance  with  the 
civil  law  rule,  that  acts  of  an  agent  done  after  the  principal's  death,  but  in 
ignorance  of  it,  are  valid,  and  that  his  engagements  are  to  be  carried  into 
effect  in  favor  of  third  persons  acting  in  good  faith  without  notice-.  Voorheei^ 
Eev.  Code,  1875,  arts.  3032, 3033.  In  the  California  Civil  Code,  section  2356, 
it  is  enacted  that  "unless  the  power  of  an  agent  1b  coupled  with  an  interest 
in  the  subject  of  the  agency,  it  is  terminated  as  to  every  person  having  no- 
lice  thereof,  by  1.  Its  revocation  by  the  principal;  2.  His  death;  or  3.  His 
incapacity  to  contract."  Similar  statutes  exist  perhaps  in  some  of  the  other 
states. 

Although,  as  above  shown,  the  weight  of  authority  is  against  the  doctrine 
that  acts  of  an  agent  done  after  the  death  of  his  principal,  where  the  other 
party  has  no  knowledge  or  notice  of  the  death,  are  to  be  deemed  valid,  the 
doctrine  is  certainly  equitable  and  just,  and  productive  of  great  convenience 
in  the  transaction  of  business  through  the  medium  of  agents.  The  contrary 
doctrine,  if  strictly  enforced,  must  often  result  in  great  hardship  to  innocent 
persons.  It  is  true  that  if  we  adhere  to  mere  technical  reasoning,  there  is 
perhaps  no  satisfactory  ground  upon  which  the  authority  of  an  agent  can  be 
held  to  continue,  if  not  coupled  with  an  interest  so  as  to  constitute  a  limited 
jus  diaponendif  after  the  principal  has  ceased  to  exist,  whether  the  parties 
have  notice  of  the  death  or  not.  It  involves  the  anomaly  of  an  agency,  with- 
out a  principal.  To  say  that  in  certain  classes  of  cases  the  agent  acts /or  the 
principal  and  not  in  the  principal's  name,  does  not  avoid  the  difficulty,  be- 
cause in  either  case  there  must  be  a  principal.  Notice  is  undoubtedly  neces- 
sary to  revoke  an  agency,  but  if  the  agency  ceases  because  one  of  the  parties 
essential  to  constitute  tiie  relation  no  longer  exists,  notice  would  seem  to  be 
entirely  immaterial.  Besides,  if  the  original  authority  could  be  said  to  con- 
tinue, how  would  it  help  the  matter  ?  In  order  that  the  acts  of  the  agent 
may  bind  the  heirs  or  representatives,  he  must  be  their  agent  and  represent 
than.  Hence,  the  mere  prolongation  of  his  authority  to  represent  the  de- 
ceased principal,  if  that  were  possible,  would  not  meet  the  difficulty.  There 
must  be  a  new  agency  because  there  is  a  new  principal.  The  true  ground, 
therefore,  upon  which  the  subsequent  acts  of  the  agent  are  to  be  held  valid 
is,  as  it  seems  to  us,  that  of  an  implied  authority,  from  the  heirs  or  repre- 
sentatives. The  original  agency  dies  with  the  original  principal,  but  the 
heirs  or  representatives  are  to  be  presumed,  in  favor  of  third  persons  ignorant 
of  the  death,  to  have  given  the  agent  a  new  authority  of  the  same  scope  and 
tenor  as  that  which  he  originally  possessed,  and  the  presumption  continues 
until  notice  of  the  death  is  given.  Upon  this  theory  all  acts  performed  by 
the  agent  for  which  an  implied  authority  would  suffice  are  valid,  while  those 
«cts  for  which  an  express  authority  is  required,  such  as  the  execution  of  in- 
struments under  seal,  are  invalid.  Of  course  the  presumption  of  an  authori- 
xation  would  cease  when  the  equitable  reasons  for  it  ceased  by  the  fact  of  the 
original  principal's  death  being  known.  Then  it  would  be  just  and  proper 
that  there  should  be  some  evidence  of  actual  sanction  of  the  agent's  pro- 
ceedings. The  fact  that  no  representative  had  qualified  before  notice  of  tha 
death,  would  not  militate  against  the  presumption,  beoanse  when  ha  did 
qualify,  his  title  would  take  effect  by  religion  to  the  death,  and  the  prssonqK 
^ion  of  authorization  would  take  offset  in  the  same  way. 
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Attobnst's  Authobttt  Rsvok£d  bt  Cliiqit's  Death.— In  aooordanoo 
with  the  n^eral  rale  applicable  to  other  agents,  it  is  held  that  an  attomey't 
aathority  ia  determined  by  the  death  of  his  client  and  he  can  not  proceed 
without  a  new  retainer  from  the  executor  or  admiDistrator:  Weeks  on  Attor- 
neys, sec  256;  Palmer  v.  Ee^enstein,  1  Man.  &  G.  94;  Jttdson  t.  Xom,  35  GaL 
463;  Ridey  t.  I^Uowb,  5  Gilm.  631;  Hamens  v.  SiaU,  57  Ind.  1;  Clark  v. 
Parish,  1  Bibb,  547;  CampbeU  v.  Kincaid,  3  T.  B.  Mon.  68;  Gleason  ▼.  Dodd, 
4  Mete.  333;  Putnam  ▼.  Van  Buren,  7  How.  Pr.  31;  Adams  v.  Nellis,  59  Id« 
385;  Beach  t.  Cfregory,  2  Abb.  Pr.  203;  Amor^  v.  La  Mothe,  5  Abb.  N.  C. 
146;  AaaOn  y.  Munroe,  4  Lans.  69;  WUaon  ▼.  Smith,  22  Gratt.  493.    It  mat- 
ters not  at  what  stage  of  the  proceedings  the  death  occurs,  the  result  is  the 
eame.    If  before  action,  the  action  can  not  be  commenced:  Okason  ▼.  Dodd^ 
4  Mete.  333.    If  after  the  suit  is  commenced,  the  attorney  can  not  revive  it  in 
the  name  of  the  personal  representative  without  authority  from  him;  but  if 
he  does  so  revive  it,  the  presumption  will  be,  in  the  absence  of  any  evidence 
to  the  contrary,  that  he  had  the  requisite  authority:  Clarh  v.  Parish,  1  Bibb, 
547;  CampbeU  v.  Kincaid,  3  T.  B.  Mon.  68;  WUson  v.  .Smith,  22  Gratt  493. 
If  the  client  dies  before  verdict,  and  money  is  paid  into  court  afterwards,  it 
ean  not  be  paid  out  on  the  application  of  the  attorney:  Pahner  v.  Be^fenstehif 
1  Man.  &  G.  94.    If  after  verdict,  notice  of  a  motion  for  a  new  trial  or  of 
-entry  of  judgment  can  not  Be  given  by  or  served  upon  the  attorney:  Judson 
V.  Lave,  35  GaL  463;  Adams  t.  NeUis,  59  How.  Pr.  385.    If  after  judgment^ 
the  attorney  can  not  put  on  record  an  acknowledgment  of  satisfaction  pre- 
viously executed  by  the  client:  Harness  v.  State,  57  Ind.  1.    Or  receive  money 
collected  on  execution:  Risley  v.  liUows,  5  Gilm.  531.    Or  institute  proceed- 
ings supplemental  to  execution:  Amor^  v.  La  Mothe,  5  Abb.  N.  C.  146. 

Death  of  a  Partner  operates  an  immediate  dissolution  of  the  partner^ 
ahip,  and  no  notice  thereof  is  necessary:  Parsons  on  Part.  397»  and  cases  cited* 
After  such  a  dissolution,  a  clerk  previously  appointed  by  the  firm  has  no  au- 
thority, it  seems,  to  receive  a  payment:  McNaughton  v.  Moore,  1  Hayw.  189. 
And  one  of  the  surviving  partners  has  no  authority  afterwards  to  bind  another 
by  a  contract  with  a  third  person  not  notified  of  the  dissolution:  MarUU  y. 
Jachman,  3  Allen,  287.  But  where  an  agent  of  a  firm  had  been  authorized  to 
draw  moneys  from  a  bank  for  its  use,  and  continued  to  do  so  after  the  death 
of  one  of  the  partners,  but  in  ignorance  of  that  fact,  and  depoeited  a  certain 
note  as  collateral  security  for  moneys  so  drawn,  it  was  held  that  a  qualified 
authority  continued  in  him  which  bound  the  firm,  and  that  the  bank  could 
recover  the  amount  of  the  note  so  deposited  from  the  maker:  Bank  of  New 
Tork  V.  Vanderhorst,  32  N.  Y.  553. 

Effect  of  Death  of  Aqent  ok  AuTHORnr  of  Subaoent  ob  Substtfutb. 
The  authority  of  a  subagent,  which  emanates  from  the  principal,  though  the 
appointment  is  made  by  the  principal's  immediate  agent,  is  held  not  to  be 
determined  by  such  agent* s  death:  Smith  v.  IVhite,  5  Dana,  376.  But  where 
a  power  of  attorney  authorizes  the  agent  to  appoint  a  substitute,  the  author- 
ity of  such  substitute  is  determined  by  the  agent's  death,  the  relation  between 
the  agent  and  substitute  being  regarded  as  that  of  principal  and  agent:  Wati 
y.  Watt,  2  Barb.  Ch.  371;  Penes  v.  Aydnena,  3  Watts  &  S.  64;  Lehigh  Coat 
^ete.  Co.  V.  Mohr,  83  Pa.  St.  228;  S.  C,  24  Am.  Bep.  161. 
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Keameb  v.  Sandfobd. 

[4  Watts  avd  Skbobamt,  998.] 

XlTDOBSEB  OF  NoTB  DOSS  NOT  Waivs  Notice  of  dishonor  by  taking  ooIUt- 
enl  aeonrity  of  the  maker,  snch  as  a  judgment  bond,  becanse  waiver  of 
notice  ia  never  presumed  without  waiver  of  recourae  to  the  maker,  which 
can  not  arise  from  taking  collateral  security. 

Assumpsit  against  the  indorser  of  a  note.  The  defendant 
daimed  that  he  was  discharged  by  want  of  notice,  but  the 
plaintiffs  insisted  that  the  defendant  had  waived  notice  by  tak- 
ing a  judgment  bond  from  the  makers  shortly  after  the  note  was 
executed,  in  double  the  amount  thereof,  conditioned  to  indem- 
nify and  save  him  harmless  from  liability  thereon.  Judgment 
was  entered  on  the  bond  after  the  note  matured,  and  execution 
thereon  levied  on  the  maker's  properfy,  which  the  plaintiff  gave 
evidence  to  show  was  sufficient  to  satisfy  the  judgment.  Verdict 
and  judgment  for  the  plaintiffs  under  the  direction  of  the  court» 
and  the  defendant  brought  error. 

Dmdop,  for  the  plaintiff  in  error. 

Augtiih,,  for  the  defendants  in  error. 

By  Court,  Gibson,  0.  J.  An  indorser  is  entitled  to  notice 
wherever  it  is  necessarjr  to  protect  him;  for  he  is  not  presumed 
to  have  waived  it  to  his  detriment.  It  is  useless  to  him»  where 
he  has  taken  a  general  assignment  of  the  makers'  effects,  and 
thus  obtained,  beforehand,  all  the  advantage  that  his  own  or  the 
indorsee's  vigilance  could  give  him;  and  it  has  accordingly  been 
held  that  he  assumes  the  maker's  debt  when  he  receives  his 
means  to  pay  it.  The  chance  of  the  makers'  acquirement  of 
other  property  to  which  he  might  resort  if  the  fund  in  his 
hands  should  fall  short,  is  so  inconsiderable  as  to  fall  within  the 
maxim  de  minimis.  When  the  indorser,  therefore,  has  got  all 
which  the  maker  possessed,  he  has  got  all  which  the  law  sup- 
poses can  be  of  value  to  him.  But  the  supposed  waiver  of 
notice,  in  consideration  of  a  chose  in  action  given  as  a  collateral 
securiiy,  contingent  and  inadequate  to  produce  perfect  safety, 
as  every  chose  in  action  must  be,  stands  on  a  less  firm  founda- 
tion. The  acceptance  of  such  a  security  is  never  thought  to  be 
a  waiver  by  the  parties  themselves,  though  it  is  frequentiy  a 
motive  for  the  act  of  indorsement.  Collateral  security  is  cumu- 
lative in  its  very  essence;  and  it  is  never  suffered  to  impair  the 
obligation  of  the  contract  immediately  between  the  parties.  It 
may  be  accepted,  though  known  to  be  inadequate  at  the  time, 
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fhe  indorser  relying  for  the  rest  on  the  maker's  other  means 
and  his  own  energy  of  pursnit,  when  warned  of  the  necessity  of 
exerting  it;  and  it  would  be  contraiy  to  the  understanding  of 
iiie  })arties  to  make  the  acceptance  of  such  a  security  a  substi- 
tute for  notice.  There  can  be  no  presumptiTe  waiyer  of  notice 
where  there  has  been  no  waiyer  of  recourse  to  the  maker;  and 
the  acceptance  of  a  security  is  not  such,  unless  it  has  been  taken 
in  satisfaction.  Notice  may  be  necessaiy  to  make  the  vexy 
security  available  on  which  the  indorser  is  supposed  to  have  re- 
lied, but  which  he  may  have  reserved  for  the  critical  moment. 
A  judgment  bond,  which  was  the  security  in  this  instance,  is 
seldom  entered  up  immediately;  and  the  indorser  ought  to  have 
notice  when  the  time  for  action  has  arrived,  for  by  the  delay  of 
a  day  or  an  hour  the  golden  opx)ortimity  may  be  lost.  The 
banks  often  take  such  bonds,  ostensibly  for  their  own  security, 
but  to  be  entered  at  the  request  of  the  indorsers;  yet  no  one 
ever  thought  that  the  indorsers  were  therefore  not  to  have 
notice.  The  practice  is  very  common.  In  this  case  there  was 
no  real  estate  to  be  bound,  and  an  immature  judgment  would 
have  been  fruitless;  but  there  was  the  more  need  of  notice  of 
dishonor  to  expedite  an  execution,  when  the  time  came,  against 
the  maker's  personal  property.  He  was  an  indorser  of  accom- 
modation paper;  and,  as  a  surety  is  held  to  nothing  which  is 
not  explicitly  exacted  by  his  contract,  he  is  not  presumed  to 
have  relinquished  any  of  its  privileges. 

This  doctrine  of  waiver  in  consideration  of  a  security,  has  no 
footing  in  Westminster  Hall;  for  the  indorser  in  Comey  v.  Da 
CosUit  which  has  been  referred  to  as  the  germ  of  it,  received 
effects  from  the  drawer  to  the  amount  of  the  note,  and  thus  be- 
came the  party  to  take  it  up.  The  property  was  put  into  his 
hands  avowedly  for  that  purpose,  and  he  consequently  took  the 
place  of  the  principal  debtor.  The  English  judges,  on  the  con- 
traiy, have  pointedly  expressed  their  dislike  of  all  innovation  on 
the  subject.  In  Orr  v.  Miginnis,  7  East,  359,  Lord  Ellenbor- 
ough  expressed  strong  dissatisfaction  at  BicJcerdike  v.  BoUman, 
1  T.  B.  405,  the  first  case  in  which  a  holder  was  exempted  from 
giving  notice  on  any  pretense  whatever;  and  declared  he  would 
anxiously  resist  any  extension  of  its  principle.  The  same  senti- 
ment was  expressed  also  by  Chief  Justice  Eyre,  in  WicUvryn  v.  SL 
QwinHrif  1  Bos.  &  Pul.  654;  by  Lord  Alvanley,  in  Clegg  v.  Cotton, 
S  Id.  241;  by  Chief  Justice  Abbott,  in  Cory  v.  ScoU,  3  Bam.  & 
Aid.  623;  and  by  Chief  Justice  Tindal,  as  well  as  by  Mr.  Justice 
Bosanquet«  in  Lafttte  v.  Blatter,  6  Bing.  623.     And  there  are 
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cases  to  show  that  an  indorser  or  a  drawee  is  to  haye  notice  even 
where  the  principal  debtor  has  become  bankrupt  or  notoriously 
insolvent,  though  it  is  impossible  to  conceive  how  the  want  of  it 
could  prejudice  him.  .  The  dictum  of  Mr.  Justice  Bailey,  in 
Claridge  v.  Dalton,  4  Mau.  &  Sel.  226,  ''  that  a  party  who  can 
not  be  prejudiced  by  want  of  notice,  shall  not  be  entitled  to 
require  it,"  is  not  universally  true;  though  he  seems  to  have  laid 
down  the  true  rule  in  Brown  v.  Maffey^  15  East,  222,  that 
every  indorser  ought  to  have  notice  wherever  he  has  a  remedy 
over;  and  perhaps  the  American  doctrine,  properly  understood, 
goes  no  further.  ''  We  do  not  mean  to  be  understood,"  said  Chief 
Justice  Parsons,  in  Bond  v.  Farriham,  5  Mass.  173  [4  Am.  Dec. 
47],  "  that  where  an  indorser  receives  a  security  to  meet  particu* 
lar  indorsements,  it  is  to  be  concluded  that  he  waives  a  demand, 
or  notice,  as  to  any  other  indorsement.  But  we  are  of  opinion 
that  if  he  will  apply  to  the  maker,  and  representing  himself 
liable  for  the  payment  of  any  particular  indorsements,  receives  & 
security  to  meet  them,  he  shall  not  afterwards  insist  on  a  fruit- 
less demand  on  the  maker,  or  on  a  useless  notice  to  himself  to 
avoid  payment  of  demands  which,  on  receiving  a  security,  he 
has  undertaken  to  pay."  I  grant,  that  where  the  security  is 
money,  or  effects  put  into  his  hands  to  satisfy  the  debt,  he  changes 
place  with  the  maker  and  loses  his  original  character:  he  is  no 
longer  an  indorser,  and  can  not  claim  the  privileges  of  one. 
But  no  judge  has  said  that  a  chose  in  action,  transferred  to 
meet,  not  the  note  at  its  maturity,  but  the  contingency  of  the 
indorser's  eventual  liability,  dispenses  with  notice  to  him;  or 
that,  as  a  collateral  security,  it  is  a  waiver  of  his  recourse  to  the 
maker.  The  Mechanics*  Bank  v.  Griswold,  7  Wend.  165,  was  the 
case  of  a  general  assignment;  and  the  indorser  in  Leffingwell  v. 
White,  1  Johns.  Oas.  99  [1  Am.  Dec.  97],  agreed  to  become  the 
principal  debtor.  In  Mead  v.  Small,  2  Greenl.  207  [11  Am.  Dec. 
62],  the  maker  was  to  pay  in  labor  by  the  very  terms  of  the 
agreement  between  the  indorser  and  the  indorsee,  and  not  to  be 
sued  in  any  event;  a  circumstance  which  made  the  indorser  the 
immediate  debtor,  without  regard  to  the  mortgage  held  by  him. 
Lastly,  the  taking  of  an  insufficient  mortgage,  in  Prentiss  v.  Dan-- 
ielson,  5  Conn.  175  [13  Am.  Dec.  52],  was  only  held  not  to  restore 
the  indorser's  liability  after  it  had  been  discharged.  It  would 
seem,  therefore,  that  Chancellor  Kent's  conclusion  from  these 
authorities — that  notice  is  not  required  where  the  indorser  haa 
protected  himself  by  an  assignment  or  collateral  security,  3  Kent's 
Oom.  113 — ^is  not  sustained  by  them  as  a  principle  applicable  to 
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all  cases  in  every  Tariety  of  circmnstances.  The  true  criterion 
seems  to  be  the  obligation  to  take  np  the  note.  "When  that  re- 
mains with  the  maker,  it  continues  to  be  the  duty  of  the  indorsee 
to  apprise  the  indorser  of  the  maker's  default:  where  it  has 
devolyed  on  the  indorser  himself,  he  needs  no  notice.  Certainly 
a  bond  and  warrant  taken  to  be  held  in  reserve  can  not  turn  his 
contingent  responsibility  into  an  absolute  one,  and  dispense 
with  performance  of  the  condition  of  demand  and  notice  as  a 
part  of  the  title.  It  is  unfortimate  that  the  courts  ever  dis- 
pensed with  it  for  any  cause;  and,  as  said  by  Chief  Justice 
Abbott,  in  Cory  v.  ScoU,^  **  introduced  nice  distinctions  into  the 
law,  instead  of  adhering  to  a  plain  and  an  intelligible  rule." 
Exceptions,  however,  have  been  made,  and  so  far  as  they  lead 
we  are  bound  to  follow:  but  we  go  no  further. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 


Waivbb  of  Dsmakd  akd  NoncB  bt  Taking  Sbcubitt. — ^Tbere  U  an  ir- 
reooncilable  conflict  of  authority  upon  the  question  as  to  whether  or  not  az^ 
indorwr,  by  taking  security  from  the  maker  of  a  note  at  the  time  of  his  in- 
dorsement, or  afterwards  before  the  maturity  of  the  note,  shall  be  deemed 
to  have  waived  due  demand  and  notice.  This  question  is  discussed  in  the- 
notes  to  Bond  v.  Faniham,  4  Am.  Deo.  49,  and  Mead  v.  SmaUf  11  Id.  67.  A 
further  examination  of  the  cases  bearing  upon  it  will,  however,  no  doubt  be 
nsefuL 

Cases  Holding  Full  Sbcubitt  a  Waiver.— Mr.  Justice  Story  lays  down 
the  rule,  that  where  an  indorser  of  a  note  takes  from  the  maker  suftcient 
security,  before  the  maturity  of  the  note,  to  cover  his  liability,  he  shall  be 
deemed  to  have  waived  demand  and  notice:  Story  on  Promissory  Notes,  sec. 
281.  Chancellor  Kent  adopts  the  same  view:  3  Kent's  Com.  113.  And  there 
are  many  cases  holding  the  same  doctrine:  Mecui  v.  SmaU,  11  Am.  Dec.  62^ 
Durham  v.  Price,  26  Id.  267;  Stephenson  v.  Primrose,  33  Id.  281;  Holman  v. 
WhUmg,  19  Ala.  703;  Walker  v.  Walker,  7  Ark.  542;  Duvall  v.  Farmers*^ 
Bank,  9  Gill.  &  J.  31;  WaU  v.  MUcheU,  6  How.  (Miss.)  131;  Kyie  v.  Green^ 
14  Ohio,  495;  Develing  v.  Ferris,  18  Id.  170;  Beard  v.  Westerman,  32  Ohio 
St.  29;  Smith  v.  Lownsdale,  6  Or.  78;  BarreU  v.  Charlestown,  2  McMull.  191; 
Levfis  V.  Kramer,  3  Md.  2C5.  And  the  sufficiency  of  the  security  at  the 
time  of  taking  it,  is  held  to  be  the  test:  Walker  v.  Walker,  7  Ark.  542.  If 
the  indorser  releases  the  security  before  the  note  matures,  he  is  still  liable 
without  demand  and  notice,  if  the  security  constituted,  when  taken,  a  full 
indemnity:  Wait  v.  Mitchell,  6  How.  (Miss.)  131.  But  if  the  indorser  is  in- 
duced to  release  the  security  by  the  maker's  exhibiting  to  him  the  note  at 
maturity  and  saying  that  he  has  paid  it,  it  has  been  held,  that  the  holder  can 
not  excuse  the  want  of  demand  and  notice  by  proving  that  the  indorser  had 
been  indemnified:  Bank  of  Mobile  v.  Marstm,  7  Ala.  108;  S.  C,  10  Id.  284. 
The  nature  of  the  security  is  immaterial  in  the  cases  holding  it  to  constitute 
h  waiver.  It  may  be  an  assignment,  or  mortgage,  of  sufficient  property:  Bar- 
reU  T.  Charlestown  Bank,  2  McMull.  191;  WaU  v.  MiUhell,  6  How.  (Miss.)  131; 
Smith  T.  Lownsdale,  6  Or.  78.    Or  it  may  be  by  retaining  the  legal  title  of  the 
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property  for  which  the  note  was  given:  DeveUng  ▼.  lirria,  18  Ohio,  170.  Or 
by  a  depoeit  of  notes  of  solvent  parties:  Walker  v.  Waiher^  7  Ark.  542.  The 
theory  npon  which  these  cases  proceed  is,  that  as  one  of  the  objects  of  re- 
qtdring  due  demand  and  notice  to  chaige  an  indorser  is  that  he  may  be  able 
to  take  seasonable  measures  to  indemnify  himself  against  loss  by  obtaining 
security  or  otherwise,  if  he  has  already  acoompUshed  that  object,  by  taking 
security  beforehand,  demand  and  notice  are  useless. 

If  ths  Sboubitt  Ekbbacs  all  thb  Maker's  Pbopkrtt  it  is  held  in  many 
of  the  cases  to  dispense  with  the  necessity  of  demand  and  notice,  even  though 
it  may  not  be  a  sufficient  indemnity:  Bond  v.  Famham,  4  Am.  Dec.  47;  ^ar> 
ton  T.  Baher,  7  Id.  620;  StepheiMon  v.  Primrote,  33  Id.  281;  PreaUu  v. 
DaaMdton,  13  Id.  52;  WaUen  v.  Jfimroe,  17  Md.  154;  Brandt  v.  JfieUe,  28 
Id.  436;  Bank  qf  8<mth  CaroUna  t.  MyetB^  1  Bailey,  412;  Swan  v.  Hodges,  8 
Head,  251.  The  reason  given  for  holding  such  security  a  sufficient  dispensa- 
tion ^m  demand  and  notice,  is  that  the  indorser  has  not  only  obtained  all 
the  indemnity  which  he  would  be  able  to  secure  if  notice  were  given  him,  but 
has  also  deprived  the  holder  of  the  means  of  getting  payment  from  the  maker* 
by  leaving  the  latter  nothing  to  pay  with.  And  the  result  lb  the  same, 
whether,  as  is  usual,  the  security  is  taken  by  way  of  assignment,  or  by  a 
•'deed  of  indemnity:'*  Waltera  v.  Munroe,  17  Md.  154;  or  a  mortgage  or  oon* 
fession  of  judgment  covering  all  the  maker's  estate:  Bank  qf  South  CaroUna 
V.  MytTBj  1  Bailey,  412.  If  the  indorser  takes  an  assignment  of  aU  the 
maker^s  property,  in  trust  to  dispose  of  it,  and  to  apply  the  proceeds  first  to 
the  indorsed  notes,  and  the  balance,  if  any,  to  other  debts  of  the  maker,  de- 
mand and  notice  are  unnecessary:  Mechanics^  Bank  v.  Qriawold,  7  Wend.  165. 
But  if  he  takes  the  assignment  for  the  benefit  of  all  the  maker's  creditoia 
oqually,  and  it  is  not  sufficient  to  pay  all  the  debts,  it  is  held,  in  Bank  v. 
MeOuvre,  33  Ohio  St.  295,  to  be  no  waiver.  So  if  the  assignment  is  taken  to 
cover  only  a  part  of  the  note:  Waihins  v.  CroucA,  5  Leigh,  522. 

If  the  Secubitt  Taken  is  Insufficient  and  does  not  Embbaoe  all  thi 
maker's  property,  the  cases  generally  agree  that  demand  and  notice  are  still 
necessary  to  charge  the  indorser:  Carlide  v.  HHUt  16  Ala.  398;  Leuna  ▼• 
Kramer,  3  Md.  265;  Marshall  v.  Mitchell,  34  Me.  227;  Denny  v.  Palmer,  fl 
Ired.  610;  Brunson  v.  Napier,  1  Yerg.  199.  In  such  cases  there  seems  to  be 
no  reason  upon  which  to  found  a  waiver.  The  indorser  has  not  taken  aU  the 
indemnity  which  he  might  )i>e  able  to  secure  upon  seasonable  notice  of  de- 
fault, nor  has  he  deprived  the  holder  of  the  means  of  obtaining  payment  of 
the  maker.  Judge  Story,  however,  expresses  the  opinion  that  even  a  partial 
indemnity  will  render  the  indorser  liable  pro  tanto,  without  demand  or  notice; 
but  as  Mr.  Daniel  says,  he  stands  alone  and  unsupported  by  any  adjudicated 
cose  in  maintaining  this  view:  2  Dan.  Neg.  Inst.,  sec.  1135. 

Cases  Holding  Meue  Security  Ko  Watveb. — There  is  a  strong  array  of 
authority  in  favor  of  the  position  that  the  mere  taking  of  security  by  an  in- 
dorser, however  ample  the  security  may  be,  will  not  of  itself  dispense  with 
demand  and  notice:  Creamer  v.  Perry,  28  Am.  Deo.  297;  Holland  v.  Turner^ 
10  Conn.  308;  Hayes  v.  Werner,  45  Id.  246;  Dvfour  v.  Morse,  9  La.  333; 
Maine  Bank  v.  Smith,  18  Me.  99;  MarshaU  v.  MUcheU,  34  Id.  227;  Haskell  v. 
Boardman^  8  Ailen,  38;  Moses  v.  Ela,  43  N.  H.  557;  Spencer  v.  Harvey,  17 
Wend.  489;  Taylor  v.  French,  4  £.  D.  Smith,  458;  Seacord  v.  Miller,  13 
N.  Y.  55;  Denny  v.  Palmer,  5  Ired.  610;  Wilson  v,  Center,  14  Wis.  380;  Ray 
V.  Smith,  17  Wall.  411.  These  cases  do  not  all  put  the  doctrine  upon  pre- 
<cisely  the  same  ground,  nor  do  they  carry  it  to  the  same  extent.  Some  of 
them  hold  that  a  mere  mortgage  or  other  lien  will  not  do,  because  it  may  turn 
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oat  to  be  valnelefls,  bat  that  there  mast  be  an  actaal  transfer  to  the  indoner 
of  fonds  or  property  safficient  to  pay  the  debt  or  an  assignment  of  all  the 
maker's  property,  for  then  only  can  it  be  said  that  the  indorser  has  obtained 
all  the  secnrity  that  he  could  obtain  if  he  were  seasonably  notiiied:  Spencer 
V.  Hcarvey,  17  Wend.  489;  Maine  Bank  v.  SmiUh,  18  Me.  99.  Others,  again, 
hold,  on  the  same  ground  apparently,  that  collateral  security  is  never  suffi 
cient  unless  it  embraces  all  the  maker's  property:  MofrehaU  v.  MUeheU,  34 
Me.  227.  The  theory  of  the  better  considered  cases  is,  however,  that  as  the 
indorser's  liability  is  not  an  absolute  one,  but  conditional  upon  due  demand 
and  notice,  any  security  taken  by  him,  whatever  its  form  or  whatever  the 
value  of  the  property  included  in  it,  so  long  as  the  object  of  it  is  merely  to 
indemnify  him  in  case  he  should  ultimately  have  to  pay  the  note,  can  not» 
from  the  very  nature  of  it,  make  any  change  in  the  conditions  upon  which  he 
4s  to  become  liable.  He  must  become  liable  before  his  right  to  avail  himsnlf 
of  the  security  can  attach,  and  to  become  liable  he  must  have  been  fixed  by 
reasonable  demand  and  notice.  This  is  the  view  adopted  in  the  note  to  Mead 
V.  SmaUf  11  Am.  Dec  67,  where  the  absurdity  of  holding  an  indorser  to  have 
waived  the  conditions  precedent  to  his  liability  by  accepting  an  indemnity 
dependent  upon  his  liability  is  remarked  upon.  The  relation  of  the  secority 
to  the  liability  is  very  tersely  and  clearly  stated  in  Creamer  v.  Perry,  28  Am. 
Dec.  297.  In  that  case  an  assignment  of  property  was  made  to  a  trustee  in 
trost  to  indemnify  an  indorser  against  his  liabilities  for  the  maker  of  a  note, 
and  it  was  held  that  the  necessity  of  demand  and  notice  was  not  thereby  dls* 
pensed  with.  Mr.  Chief  Justice  Shaw  said:  ''We  think  the  effect  of  this 
assignment  was  to  secure  and  indemnify  the  defendant  against  his  legal  lia- 
bilities; and  as  his  liability  as  indorser  on  this  note  was  conditional  and  de- 
pended upon  t.jo  contingency  of  his  having  seasonable  notice  of  its  dishonor, 
his  claim  upc^  the  property  depended  upon  the  like  contingency.*' 

The  correct  doctrine  is,  as  it  seems  to  ns,  that  an  indorser  taking  secnrity 
ean  not  be  said  to  have  dispensed  with  demand  and  notice,  unless  he  has, 
either  expressly  or  impliedly,  agreed  to  change  his  liability  from  a  conditional 
to  an  absolute  one,  by  assuming  the  debt,  and  becoming  himself  the  principal 
debtor.  If  there  is  no  express  promise  to  this  effect,  but  it  is  ondertaken  to 
Imply  one  from  his  taking  security,  it  is  obvious  that  there  must  be  an  absolnta 
appropriation  of  the  security  to  his  benefit.  That  is  to  say,  there  must  be  an 
aheolute  transfer  of  funds  or  property  to  him  to  furnish  the  means  of  pay- 
ment, or  to  reimburse  him  after  he  has  made  payment.  This  is  the  view 
adopted  also  by  Professor  Parsons  and  Mr.  Daniel:  1  Parsons  on  Notei 
and  Bills,  571;  2  Dan.  Neg.  Inst.,  sec.  1129  et  seq.  The  same  doctrine  is 
very  cogently  presented  in  the  opinion  of  Mr.  Justice  Strong,  in  Bay  v. 
Smithy  17  Wall.  411,  which  ia  quoted  in  the  note  to  Mead  v.  SmaU,  11  Am. 
Deo.  67.  Mr.  Chief  Justice  Dixon  also  very  forcibly  expresses  the  same  view 
in  Wileon  v.  Stmier,  14  Wis.  380,  where  he  says:  "Nothing  short  of  a  gen- 
eral assignment  and  actual  transfer  to  the  indorser  of  all  the  maker's  effects, 
or  the  receipt  of  money  or  property  by  him  for  the  purpose  of  satisfying  the 
debt,  and  with  an  understanding  tiiat  he  is  to  do  so,  in  which  case  he  changes 
place  with  the  maker,  and  becomes  himself  the  principal,  has  ever  been  held 
to  create  such  dispensation  [from  demand  and  notice],  and  the  dupoeition  of 
the  oonrts  has  heea  to  restrict  rather  than  enlarge  the  doctrine."  To  the 
same  effect  is  Denny  v.  Pahner,  5  Ired.  610.  A  mere  mortgage,  therefore, 
given  to  secnre  the  indorser,  can  not  operate  as  a  dispensation  of  demand 
and  notice:  Dvfowr  v.  Mane^  9  La.  333;  Makne  Baink  v.  StnUh,  78  Me.  99; 
Swnrd  v.  Mmr^  13  K.  T.  6ft.  So  though  it  inelndes  aU  the  maker's  propi^ 
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«rty!  ffadseU  t.  Boardman,  8  Allen,  38;  Moms  v.  Ela,  43  N.  H.  567.  S» 
the  iiMTe  retentioa  of  the  property  for  which  the  note  was  given:  Holland  ▼• 
TumeTt  10  Conn.  308.  Nor  indeed  can  any  mere  secnrity  against  a  fatore 
liability  have  that  effect:  Taylor  t.  lireneh,  4  R  D.  Smith,  458.  Says  Ingra- 
bam,  J.,  in  the  caee  last  dted:  ''Mere  secnrity  for  the  indorsement  aff<»vLa 
no  reason  for  dispensing  with  the  demand.  On  the  contrary,  it  furmshea  a> 
stronger  reason  why  the  indorser  who  holds  secarity  should  be  informed  of 
the  non-payment.  Without  notice  thereof  he  might  suppose  it  to  have  been 
paid,  and  in  consequence  of  such  neglect  have  parted  with  his'  security.  "* 
Similar  reasons  for  the  strict  enforcement  of  the  rule  requiring  demand  and 
notice  in  such  cases  are  given  in  Holland  v.  Turner^  10  Conn.  808.  Indeed, 
the  taking  of  security  can  never,  of  itself,  operate  as  a  waiver,  but  is  merely 
evidence  of  a  waiver.  It  is  simply  "a  circumstance  to  be  weighed  in  coo- 
neotion  with  other  circumstances,  from  all  of  which  an  intention  to  waive 
may  be  inferred:"  Hayt»  v.  Werner^  45  Conn.  248. 

Even  the  taking  of  an  assignment  of  all  the  debtor's  property  as  security 
can  not,  under  this  view,  dispense  with  demand  and  notice  unless,  from  that 
and  other  circumstances,  an  agreement  by  the  indorser  to  assume  the  debt 
oan  be  implied.  It  was  on  the  ground  that  the  facts  warranted  the  presump- 
tion of  such  an  agreement,  that  notice  was  held  to  be  waived  by  an  indorser 
who  took  an  assignment  of  all  the  maker's  property  in  Barton  v.  Baker,  7 
Am.  Bea  820.  So  in  Bond  v/bmAom,  4  Id.  47,  the  assignment  was  found 
to  have  been  made  "for  the  express  purpose  of  meeting"  the  indorsement, 
and  this  seems  to  have  been  the  ground  of  decision,  so  that  the  case,  though 
sometimes  cited  to  the  contrary,  is  in  accord  with  the  rule,  that  the  ground 
of  waiver  is  a  presumed  assumption  of  the  debt.  So  in  Mechanics'  Bank  v. 
Qrimooid,  7  Wend.  185,  the  assignment  of  the  maker's  property  was  taken, 
not  as  a  mere  security,  but  in  trust,  to  dispose  of  it  and  pay  first  the  indorsed 
notes,  and  then  the  other  debts  of  the  maker,  and  was  therefore  held  to  bo 
evidence  of  a  waiver.  But  where  the  assignment  of  the  maker's  estate  was 
taken  by  the  indorser  for  the  benefit  of  all  the  assignor's  creditors  equally, 
and  the  property  was  not  sufficient  to  pay  all,  there  was  held  to  be  no  waiver 
of  notice:  Bank  v.  McOtUre,  33  Ohio  St.  295.  Of  course  no  agreement  to 
assume  the  payment  of  the  indorsed  note  could  be  presumed  from  the  accept- 
ance of  such  an  assignment.  So  where  the  indorser  took  a  transfer  of  prop- 
erty as  a  general  security  for  all  his  liabilities  for  the  maker  of  the  note^ 
and  turned  it  into  money,  but  there  was  not  enough  to  pay  all,  there  was  no 
ground  to  presume  a  waiver,  because  the  indorser  had  a  right  to  apply  the 
proceeds  to  the  other  liabilities:  Van  Korden  v.  Buckley,  5  Cal.  283.  And 
where  an  assignment  of  all  the  maker's  property  was  taken  by  an  indorser  to 
aecure  only  a  part  of  the  amount  of  the  note,  there  was  rightly  held  to  be  no 
waiver  of  demand  on  the  maker:  Watkijis  v.  Crouch,  5  Leigh,  522.  It  would 
be  absurd  to  presume  an  agreement  to  assume  the  entire  debt  when  the  in- 
dorser had  received  security  for  only  a  part  of  it.  In  that  case  Carr,  J.,  put 
the  case  on  what  he  terms  **  the  true  spirit  of  the  law,"  instead  of  attempt- 
ing to  follow  the  authorities,  finding  them,  as  he  said,  "  like  the  Swiss  troops, 
fighting  on  both  sides." 

If  the  security  is  in  the  form  of  money,  and  is  sufficient  to  pay  the  note, 
an  agreement  so  to  apply  it  and  a  consequent  waiver  of  demand  and  notice 
<raght  of  course  to  be  implied:  Lewis  v.  Kramer,  3  Md.  265.  And  if  not  suf- 
ficient, though  not  a  waiver,  the  holder  can  undoubtedly  recover  it  in  an 
action  for  money  had  and  received  to  his  use,  and  apply  it  pro  tanto  to  a  dis- 
charge of  the  note:  Id.  Where  the  security  is  in  a  form  in  which  the  in- 
dorser can  and  does  immediately  obtain  the  money  on  it,  a  waiver  should  no 
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doafat  be  pretumed,  as  where  a  eavings  bank  book  was  taken  as  a  security, 
and  the  deposit  was  drawn  and  appropriated  by  the  indorser  after  the  ma- 
turity of  the  note:  Wright  v.  AndrenoB,  70  Me.  80.  In  that  ease  Danforth,  J., 
said:  "  Whatever  conflict  there  may  be  in  the  decisions  of  different  courts  in 
regard  to  the  necessity  of  notice  to  an  indorser  who  has  secarity  for  his  lia- 
bility as  sach,  there  appears  to  be  none,  when  the  property  pledged  for  snch 
Sademnity  is  appropriated  to,  and  the  indorser  is  anthorized  by  the  contract 
to  nee  it  for,  the  payment  of  the  note.  In  such  case  it  is  very  clear  that  no- 
tice may  be  dispensed  with.  By  such  appropriation  there  is  a  tmst  reposed 
In  the  indorser,  and  by  his  acceptance  of  it  an  implied  promise  on  his  part 
that  snch  tmst  shall  be  faithfolly  performed.  In  a  certain  sense  the  indorser 
becomes  original  promisor,  and  assumes  the  place  of  the  maker  of  the  note. 
He  therefore  suffers  no  injury  from  the  fact,  that  he  is  not  notified  of  the 
omisBion  of  an  act  which  fidelity  to  the  principal,  as  well  as  to  the  payee, 
required  him  to  perform." 

Of  course,  where  the  indorser  upon  receiving  security,  in  consideration 
thereof  expressly  promises  to  pay  the  note,  there  can  be  no  question  as  to  his 
liability  without  demand  or  notice:  CochriU  ▼.  Hobmm^  16  Ala.  391;  Amh 
t(bnmg  v.  Chadwkh^  127  Mass.  156.  So  where  before  maturity  he  takes  se- 
curity, and  after  maturity  takes  back  the  property  for  which  the  note  was 
given,  and  promises  to  give  up  the  note,  proof  of  demand  and  notice  is  un* 
necessary  to  chaige  him:  Andrews  v.  Boyd^  3  Mete.  434. 

TAKnro  Sboubttt  aitxb  DiSH0N0B.^After  a  note  has  been  dishonored 
and  the  indorser  discharged  by  want  of  demand  and  notice,  the  general  rule 
undoubtedly  is,  that  the  taking  of  security  is  no  implied  waiver  of  the  prior 
laches:  Lowry  v.  WtsUam  Bank,  7  Ala.  120;  Tower  v.  DurtU,  9  Mass.  332; 
BwrrowB  v.  Hannegem,  1  McLean,  309;  Otsego  Co,  Bank  v.  Warren,  18  Barb. 
290;  Beard  v.  Westerman,  32  Ohio  St  29;  Swan  v.  Hodges,  3  Head,  261.  So 
where  the  security  is  taken  against  the  general  liabilities  of  the  indorser  for 
the  maker:  CarUsU  v.  HaU,  16  Ala.  398;  and  the  note  is  not  mentioned:  Wal- 
ters V.  Munroe,  17  Md.  154;  or  the  security  is  insufficient:  Pren^iM  v.  Daniel* 
son,  13  Am.  Dec.  52;  Burrows  v.  Hannegan,  1  McLean,  309.  Professor  Parsons 
is,  however,  of  the  opinion  that  there  ia  good  ground  for  contending  that  the 
taking  of  security  by  an  indorser,  even  after  maturity,  should  be  held  to  be 
some  evidence  of  a  waiver:  1  Pars,  on  Notes  and  Bills,  619.  Mr.  Daniel  thinks 
also  that  the  taking  of  security  under  such  circumstances  ought  to  be  deemed 
some  evidence  of  waiver  where  the  indorser  knows,  at  the  time,  of  the  laohest 
8  Dan.  Keg.  Inst.,  sec.  1140. 


Knight  t;.   Puoh. 

[4  Watts  amd  BxaaaAMT,  446.] 

IXDOBSSB  OAK  VOT  BB  Rbquibei)  TO  Provs  Govsidebatxov  given  by  him 
for  a  note  in  an  action  against  the  maker,  by  showing  that  the  latter 
received  no  consideration  for  it,  but  only  by  proof  that  't  was  lost  or 
stolen,  or  obtained  from  the  maker  or  some  intermediate  party  by  fraud 
or  duress. 

AssmcpsiTy  by  the  executors  of  an  indorsee  against  the  maker  of 
a  certain  negotiable  note.  Plea,  payment,  with  leave  to  give  cer- 
tain qpecial  matter  in  evidence.    The  note  was  made  to  the  order 
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of  one  Jackson,  who  indorsed  it  to  the  plaintiff's  testator.  The 
defendant  introduced  evidence  showing  that  the  note  was  given 
in  consideration  of  an  agreement  by  Jackson  to  convej  certain 
land  to  the  defendant  with  general  warranty,  but  that  Jackson 
hod  not  conveyed  the  land  as  agreed,  and  could  not  do  so  by 
reason  of  the  lien  thereon  of  a  certain  judgment  since  recovered 
against  Jackson.  The  defendant,  therefore,  insisted  that  the 
plaintiffs  should  prove  the  consideration  given  by  their  testator 
for  the  note,  but  the  court  instructed  the  jury  that  the  plaintiffs 
could  not  be  required  to  do  so  until  there  was  some  evidence  that 
the  testator  gave  no  value  for  the  note,  or  came  improperly  by  it, 
or  that  it  was  improperly  obtained  from  the  maker;  and  further, 
that  to  put  the  plaintiffs  to  proof  of  how  they  came  by  the  note, 
the  failure  of  consideration  must  be  in  its  original  concoction. 
Verdict  for  the  plaintiffs  under  the  direction  of  the  court,  and 
judgment  thereon,  and  the  defendant  brought  error. 

B088  and  cTl  Ibx,  for  the  plaintiff  in  error. 

Dubois,  for  the  defendants  in  error. 

By  Court,  SssaBAirr,  J.  It  seems  at  one  time  to  have  been 
the  rule,  though  I  am  not  aware  of  any  decision  to  the  full  ex- 
tent, that  in  a  suit  by  an  indorsee  of  a  note  against  the  maker, 
the  defendant  is  not  in  general  permitted  to  put  the  plaintiff  on 
proof  of  the  consideration  which  the  plaintiff  gave  for  the  note, 
unless  the  defendant  can  make  out  a  prima  facie  case  against 
him  by  showing  that  the  bill  was  obtained  from  the  defendant 
or  from  some  intermediate  party  by  undue  means,  as  by  fraud, 
felony,  or  force,  or  that  it  was  lost,  or  that  he  (the  defendant) 
received  no  consideration:  Byles  on  Bills,  61,  citing  Duncan  v. 
ScoU,  1  Camp.  100;  Grant  v.  Vaughan,  3  Burr.  1516;  King  v. 
MUson,^  2  Camp.  54;  PaUeraon  v.  Eardacre,  4  Taunt.  144;' 
Thomas  v.  Newton,  2  Car.  &  P.  606;  De  La  Ghaumette  v.  Bank  of 
England,  9  Bam  &  Cress.  208;  Heath  v.  Sansom,  2  Bam.  &  AdoL 
291;  Basseti  v.  Dodgin,  10  Bing.  40.  But,  so  far  as  regards  the 
last  of  these  positions,  viz.,  the  want*  of  consideration,  the 
latest  authorities  go  to  exclude  it  from  the  class  of  cases  in  which 
the  defendant  may  call  on  the  plaintiff  to  show  the  consider&r 
tion.  In  Whitaker  v.  Edmunds,  1  Moo.  &  B.  866,  cited  in  Chit, 
on  Bills,  649, 10th  Am.  ed.,  the  law  is  thus  stated  by  Patteson, 
J. ;  "  Since  the  decision  of  Heaih  v.  Sansom,  2  Bam.  &  AdoL 
291,  the  consideration  of  the  judges  has  been  a  good  deal  called 
to  the  subject,  and  the  prevalent  opinion  amongst  them  is,  that 

I.  Kimg y. MlUomr, 2 Omp. Z  S.  4TMtti.llZ 
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the  courts  have  of  late  gone  too  far  in  restricting  the  negotia- 
bility of  bills  and  notes.  If,  indeed,  the  defendant  can  show 
that  there  has  been  something  of  fraud  in  the  previous  steps  of 
the  transfer  of  the  instrument  that  throws  on  the  plaintiff  the 
necessity  of  showing  under  what  circumstances  he  became  pos- 
sessed of  it.  So  far  I  accede  to  the  case  of  Heath  v.  Sansom ; 
for  there  were  in  that  case  circumstances  raising  a  suspicion  of 
fraud:  but,  if  I  added  on  that  occasion,  that  even  independently 
of  these  circumstances  of  suspicion,  the  holder  would  have  been 
bound  to  show  the  consideration  which  he  gave  for  the  bill, 
merely  because  there  was  an  absence  of  consideration  as  between 
the  previous  parties  to  the  bill,  I  am  now  decidedly  of  opinion 
that  such  doctrine  was  incorrect."  See  also  Low  v.  Ghi/ney,^  1 
Scott,  95,  97;  S.  0.,  1  Bing.  New  Cas.  267;  27  Eng.  Com.  Law, 
883;  Heydan  v.  Thompson,  1  Ad.  &  E.  210;  S.  C,  8  Nev.  & 
Man.  319,  324;  Chit,  on  Bi^la,  649,  Ipth  Aaj.  e(L,  ., 

And  this  rule,  we  thinks  as  jttc  mp^it  ^consi^t^jii  with  jugti^ 
and  policy.  For  in  cases  other  than  those  of  negotiable  nx)tes 
obtained  or  put  in  circulation  by  fraud  or  undue  means,  the 
maker,  by  its  negotiable  character,  agrees  that  the  payee  shall 
put  it  in  circulation.  He  has  no  right,  therefore,  to  complain 
of  his  own  act;  and  a  holder,  placing  confidence  in  such  paper, 
ought  not  to  be  compelled  to  prove  consideration.  In  many 
cases  it  would  be  exceedingly  difficult  to  do  so,  and  to  require  it 
would  throw  a  serious  impediment  in  the  way  of  the  circulation 
of  negotiable  paper.  It  is  otherwise  where  there  is  fraud,  be- 
cause there  the  maker  gives  no  such  authority.  He  is  in  the 
light  of  an  unfortunate,  rather  than  an  imprudent  man,  and 
protection  will  be  given  to  him  so  far  as  to  require  of  the  holder 
proof  of  a  valuable  consideration.  The  policy  of  the  law  is  to 
encourage  the  circulation  of  negotiable  paper,  and  only  inter- 
feres to  require  extraordinary  proof  from  the  plaintiff  in  order  to 
protect  one  who  has  been  imposed  upon  in  some  way  or  other. 

Here  the  note  was  negotiable.  It  was  to  the  order  of  Jack- 
son, without  defalcation.  Knight  gave  it  on  a  contract  deliber- 
ately made,  and  Jackson  was  authorized  to  pass  it  by  indorsement. 
There  is  no  suspicion  cast  on  the  means  by  which  Jackson  got 
it.  It  was  all  fair  and  according  to  contract.  The  indorsement 
was  according  to  the  tenor  of  the  note,  and  to  require  a  holder 
in  such  case  to  prove  the  consideration,  would,  we  think,  be 
putting  a  clog  on  the  circulation  of  negotiable  securities,  which 

would  tend  to  impair  their  use  and  employment. 

^^^^»^»^—  III  -  .1 

1.  Lowt  T.  Ohifnt$. 
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In  Holme  t.  Kanper^  5  Binn.  469,  the  evidence  offered  by  the 
defendant  was  to  prove  that  the  note  indorsed  by  him  had  been 
put  in  circulation  by  the  maker  by  fraud  and  falsehood.  In 
Beiizhoover  t.  Blaokslock,  8  Watts,  27  [27  Am.  Dec.  830],  the  for- 
mer English  doctrine,  as  laid  down  in  HecUh  t.  Sansom^  is  com- 
mented on,  but  not  adopted,  as  the  case  turned  on  the  insuffi- 
ciency of  the  notice.  The  rule  is  there  declared  to  be,  as  now 
pronounced  in  England,  in  Whitaher  t.  Edmunds,  that  **  when 
negotiable  paper  has  been  stolen  or  lost,  or  obtained  by  duress, 
or  procured  or  put  in  circulation  by  fraud,  proof  of  these  cir- 
cumstances may  be  given  against  the  plaintiff;  and,  on  such 
proof  being  given,  it  is  incumbent  on  the  plaintiff  to  show  him- 
self to  be  a  holder  bona  fide  and  for  a  valuable  consideration, 
otherwise  he  is  considered  as  standing  in  no  better  situation  than 
the  former  holder,  in  whose  hands  the  instrument  received  the 
.taint-"  .The-chai;^Q  'o{  .the  court  below,  therefore,  in  favor  of 
;  «/■  ;\\  vib^  i>btultiff:(^  Va^  correct,  and  the  rule  applies  whether  there  is 
'  * '     *  *  in,  bngmal  want  of  consideration  or  subsequent  failure. 

Judgment  affirmed. 

HoLDXB  BBQumsD  TO  Pbovb  GoNsmBBATiON  given  by  him  for  a  not% 
when,  and  when  not:  See  Conroyv.  Warren,  2  Am.  Deo.  156;  Cmger  v.  Arm* 
ttnmg.  Id.  128;  Jomb  v.  WtsUoU,  3  Id.  704;  Bay  v.  CoddrngUm,  9  Id.  268; 
CfM&ngt(m  v.  Bay,  II  Id.  342;  BeUzhooverv.  Blackstock,  27  Id.  830,  and  note; 
VaMn  Y.  Jlobson,  28  Id.  125.  Want  of  oonsideration  for  a  note  is  no  defense 
to  an  action  thereon  by  a  bona  fide,  indorsee  for  valne  without  notice,  and  be- 
fore matarity :  Heueall  v.  WhUmore,  36  Id.  738.  That  the  holder  of  a  note  is 
not  required  to  prove  consideration  given  for  it,  in  an  action  against  tlie 
maker,  onless  it  is  shown  to  have  been  obtained  or  put  in  oircuhiktion  by  frand 
or  undue  means,  is  held  on  the  authority  of  Knight  v.  Pugh,  and  other  cases 
In  Brown  v.  Street,  6  Watts  &  S.  222.  Proof  of  want  or  failure  of  consid- 
eiation  to  the  maker  is  not  enough  to  put  the  holder  to  proof  of  the  oonsid* 
eiation  given  by  him:  Albreeht  v.  StrhnpUr,  7  Pa.  St.  477,  citing  the  prinoa* 
eipal 


Matob  eto.  of  Philadelphia  v.  Bandolph. 

[4  Watts  ahd  Sbboxaht,  SM.] 
MUVICIPAL  COBFOBATION  IS  NOT  LlABLS  VOB  StOPPINQ   UP  WaTKBOOUBSI^ 

where  it  has  authority  to  do  so  for  the  purpose  of  grading  or  improving 
streets,  although  its  motive  may  be  to  benefit  particular  property  belong* 
ing  to  itself  or  others,  the  motive  not  being  a  sabjeot  of  inquiry. 

Oase  brought  against  the  corporation  of  Philadelphia  for 
8to{)ping  up  a  certain  run  which  formerly  flowed  oirer  the  lot  of 
the  plaintiffs'  testator,  and  thence  through  a  lot  of  the  corpora- 
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tion  into  the  SchujUdll  riyer,  whereby  the  testator's  lot  was 
now  overflowed.  It  appeared  that  part  of  the  water  in  the  ran 
was  diverted  by  a  city  sewer  in  1827,  and  that  about  the  same 
tune  Front  street  was  leveled  by  order  of  the  corporation,  leav* 
ing,  however,  a  culvert  or  archway,  by  which  the  residue  of  the 
water  still  passed  into  the  river;  but  that  in  1835,  the  openings 
in  that  and  other  streets  were  stopped  up,  whereby  the  testator's 
lot  was  overflowed.  The  plaintiffs,  against  the  objection  of  the 
defendants,  were  then  permitted  to  introduce  in  evidence  a  cer- 
tain ordinance  of  the  cifcy,  adopted  in  1835,  setting  apart  and 
appropriating  the  corporation's  lot  near  the  testator's,  for  the 
location  and  use  of  the  Philadelphia  Gas  Works,  for  a  certain 
annual  rent.  The  object  of  the  evidence  was  to  show  that  the 
run  was  stopped  up  for  the  purpose  of  rendering  the  occupation 
of  this  lot  more  convenient  and  valuable,  and  not  to  improve 
the  street.  The  judge  left  it  to  the  juzy  to  inquire  what  the* 
purpose  was,  instructing  them,  that  if  the  motive  was  to  im- 
prove the  street,  the  plaintiffs  could  not  rocovcr;  but  if  it  was 
to  improve  the  corporation's  lot,  they  could.  Verdict  and  judg- 
ment for  the  plaintiffs,  and  the  defendants  sued  out  this  writ, 
alleging  error  in  the  admission  of  evidence  and  in  the  instruc- 
tions. 

Olmsted  and  Meredith^  for  the  plaintiffs  in  error. 

Williams,  for  the  defendants  in  error. 

By  Court,  Seboeaiit,  J.  The  only  question  that  could  arise  on 
the  pleadings  and  evidence  in  this  case  was,  whether  the  defend- 
ants had  authority  for  what  they  did  under  the  acts  of  assembly  in 
relation  to  the  powers  of  the  city  corporation  and  the  ordinances 
enacted  in  pursuance  of  them.  If  they  had  authority  to  direct 
the  run  to  be  stopped  for  the  purpose  of  pitching,  grading,  and 
leveling  the  streets,  and  regulating  the  ascents  and  descents  of 
the  streets  and  watercourses  of  the  city,  they  were  justified  in 
what  they  did:  Oreen  v.  The  Borough  of  Beading ,  9  Watts,  382 
(36  Am.  Dec.  127].  The  motives  of  the  corporation  in  doing  so 
can  not  be  examined  into.  Whether  they  were  to  promote  the 
wishes  of  one  man,  or  set  of  men,  or  to  thwart  others,  or  whether 
it  was  to  benefit  the  corporation  property  or  not,  it  is  sufficient, 
if  what  they  did  was  within  the  scope  of  their  legal  powers.  It 
is  evident  that  inquiries  into  motives  would  lead  into  a  wide 
field  of  surmise  and  conjecture:  and  as  no  motives  are  legally 
assignable  to  a  law-maker  beyond  what  are  apparent  on  the  face 
i)f  his  enactments,  it  would  be  as  useless  as  it  is  hazardous.    If  ona 
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in  the  exercise  of  an  authority  deviates  from  the  authority  given 
\)j  law,  by  doing  more  than  is  permitted,  or  rloing  it  otherwise 
than  he  is  direoted,  he  may  be  amenable  l\>r  bucli  unauthorized 
acts,  be  his  motives  what  they  may;  but  as  long  as  he  acts  within 
the  sphere  of  his  authority,  the  motives  or  the  cause  of  his  doing 
BO  are  in  a  legal  point  of  view  not  examinable.  This  is  the  com- 
mon principle  in  relation  to  a  malicious  prosecution,  if  the  party 
had  probable  cause  that  fully  justifies  him,  however  malicious- 
his  motives  may  have  been.  So  far  is  the  principle  carried,  that  if 
one  has  a  legal  and  an  illegal  warrant,  and  arrests  by  virtue  of  the 
illegal  warrant,  yet  he  may  justify  by  virtue  of  the  legal  one;  for  it 
is  not  what  he  declares,  but  the  authority  which  is  his  j ustification : 
Doctor  OreenviQe  v.  College  of  Physicians,  12  Mod.  387.  If  one 
distrains  for  an  unjustifiable  cause,  yet  when  he  comes  to  avow, 
he  need  not  insist  on  the  cause  for  which  he  had  distrained,  but 
may  justify  for  any  lawful  cause ;  the  cause  for  which  he  distrained 
is  not  traversable:  Fitz.  Avowry,  832;  3  Go.  26.* 

The  court  below,  we  think,  erred  in  leaving  it  to  the  jury  ta 
say,  whether  the  object  of  the  stoppage  was  with  the  view  of  im- 
proving the  highway,  or  to  render  the  occupation  of  the  gaa 
works  more  convenient  and  valuable,  even  had  there  been  any 
evidence  on  the  subject,  which  does  not  appear.  The  only  ques- 
tion was,  whether  the  defendants  had  authority  to  do  the  act 
complained  of,  and  if  they  had,  they  stood  clearly  justified. 

For  the  reasons  above  explained,  the  evidence  offered  l^  the 
plaintiff,  which  was  excepted  to,  was  inadmissible. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


MUNIdPAL  GOBPOBATION    KOT  LlABLB  VOB  IkJUBT  GaUBKD   BT  GlUOIIffO> 

or  regnding  street:  See  Keaay  v.  CUy  qf  LcukviUe,  29  Am.  Deo.  895,  and 
note;  Oreen  v.  Borough  qf  Reading,  36  Id.  137,  and  note.  Sea  alio  City  qf^ 
v.  iJyatt,  Id.  694. 


Gaoeenbaoh  v.  Bbottse. 

[4  Watts  and  Sbrosamt,  M0.] 

Pabol  Antsnttftial  Aobskmsmt  between  a  husband  and  wife  that  the  wif eV 

chattels  shall  remain  hers,  is  binding  at  the  expiration  of  the  oovertore; 

and  if  the  wife  die  first,  neither  the  husband  nor  his  administrators  can 

claim  the  property  against  her  children  by  a  former  marriage,  and  th» 

declarations  of  the  husband  before  and  daring  the  coverture  are  admiari* 

Ue  to  prove  such  agreement. 
■»        .     ■  ■  ■ 

1.  Bu/Ut  amd  Baktr'a  Ca»4, 
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Tboyeb  for  certain  chattels  claimed  by  the  plaintiffs  as  admin* 
istrators  of  one  Shoemaker.  The  defendant,  who  was  one  of 
the  sons  of  Shoemaker's  deceased  wife,  by  a  former  marriage, 
took  possession  of  the  property  at  her  death,  which  occurred  the 
day  before  that  of  Shoemaker.  It  appeared  that  the  chattels 
belonged  to  the  wife  before  her  marriage  with  Shoemaker,  and 
the  defendant  claimed  that  there  was  a  parol  agreement  between 
Shoemaker  and  wife  before  the  marriage  that  the  property 
should  remain  hers.  Numerous  declarations  of  Shoemaker  im- 
mediately before  and  after  the  marriage,  to  the  effect  that  he^ 
would  not  meddle  with  her  property  and  that  he  claimed  no  part 
of  it,  were  introduced  to  proTe  the  agreement,  including  a  state- 
ment after  the  marriage,  admitted  against  the  plaintiff's  objec- 
tions, that  he  had  written  a  letter  to  the  same  effect  to  his  wife's 
mother  before  the  marriage.  Declarations  of  the  wife  that  she 
wotdd  give  the  property  to  her  boys  were  also  introduced.  It 
further  appeared  that  Shoemaker  did  not  in  fact  intermeddle 
with  the  property  after  the  mairiage.  Verdict  and  judgment 
for  the  defendant  under  the  charge  of  the  court,  and  the  plaint- 
iBb  brought  error. 

Davis,  for  the  plaintifb  in  error. 

Oibons  and  King,  for  the  defendant  in  error. 

By  CouBT.  A  parol  antenuptial  settlement  such  as  this,  being^ 
in  consideration  of  marriage  which  is  a  yaluable  one,  is  bindings 
at  the  expiration  of  the  coverture.  No  statute  requires  it  to  be 
in  writing  where  the  subject  of  the  contract  is  the  wife's  chat- 
tels; and  here  it  covers  the  whole  case;  for  it  precludes  not  only 
the  husband's  ownership  during  the  coverture,  but  his  right  of 
survivorship  at  the  dissolution  of  it.  The  provision  of  the  in- 
testate law  was  not  designed  for  a  case  where  the  course  of  the 
property  at  the  wife's  death  was  marked  out  by  a  settlement. 
The  existence  of  the  contract  was  properly  left  to  the  jury  as  a 
fact  of  which  there  was  evidence.  There  was  no  room  for  ob- 
jection for  want  of  mutuality,  for  the  wife  would  be  bound  by 
the  contract  if  she  were  a  party  to  it;  and  there  could  be  no 
such  thing  without  her.  The  exceptions  to  evidence  are  not 
sustained. 

Judgment  afiBrmed. 
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MoGaBAHEB   v.    GoMSffONWEALTH. 

[6  WATXt  A3KD  BMBiBBUXT,  21.] 

BaooBDEB  OP  DsBD8  oiviNo  Untbub  Cbbtifioatb  of  Sbaboh,  itoting  that 
on  tearohing  the  records  he  can  find  no  mortgages  on  certain  land,  and 
taking  the  l^gal  fee  therefor,  when  there  is  a  mortgage  on  record  whereby 
the  party  obtaining  the  search  Is  prejudiced,  is  liable  therefor  on  hit 
bond,  together  with  his  sureties. 

OfnoiAL  Bond  whobb  Pbmautt  Ezobbdb  that  Pbbsobibbd  by  statute  is 
good  within  the  sum  so  prescribed,  and  a  reooTery  of  damages  thereon 
within  that  sum  is  valid. 

Dkbt  on  fhe  official  bond  of  MoCaraber,  as  recorder  of  deeds  for 
{he  ciijy  and  couniy  of  Philadelpliia»  against  {he  said  MoCaraber 
and  his  sureties.  The  action  was  prosecuted  for  the  use  of  one 
John  Jones.  From  a  special  yerdict  returned  in  the  cause,  it  ap* 
peared  that  the  bond  was  for  four  thousand  five  hundred  dollars, 
conditioned  that  the  said  McCartiher  should  ''  execute  and  per- 
form the  duties  of  the  said  office  according  to  law/'  and  "  well  and 
faithfully  account  for  and  pay  over  into  the  state  treasury  all 
public  moneys"  that  should  come  into  his  hands,  and  deliyer  up 
the  records  and  other  writings  pertaining  to  said  office  to  his  suc- 
cessor, when  lawfully  required.  It  further  appeared  that  John 
Jones,  being  about  to  purchase  certain  land,  requested  the  said 
McOaiaher  to  certify  whether  or  not  there  were  any  unsatisfied 
mortgages  thereon  given  by  certain  parties,  and  the  said  McCara- 
her  gave  his  certificate  accordingly  as  follows:  "  On  searching 
the  records  of  mortgages  for  the  city  and  county  of  Philadelphia 
I  do  not  find  any  unsatisfied  mortgages  of  the  premises  by"  the 
parties  named  in  the  request  for  search.  The  said  Jones  there- 
upon purchased  the  land,  confiding  in  said  certificate.  It  was 
subsequently  ascertained  that  there  was  on  record  in  said  county 
at  the  time  of  giving  said  certificate  an  unsatisfied  mortgage 
on  the  premises,  given  by  some  of  parties  named,  to  secure  a 
certain  bond,  and  after  Jones'  purchase  judgment  was  recovered 
on  said  mortgage  and  execution  issued  thereon,  and  the  said 
Jones  was  compelled  to  pay  the  amount  of  it  after  giving 
notice  thereof  to  the  said  McCaraher.  Upon  these  facts  the 
jury  found  that  if  the  plaintiff,  in  the  opinion  of  the  court,  was 
entitled  to  recover,  judgment  should  be  entered  on  said  bond  for 
the  commonwealth  in  the  sum  of  four  thousand  five  hundred 
dollars,  and  for  the  said  Jones  in  the  sum  of  four  hundred  and 
fifty-nine  dollars  and  fifty-one  cents,  with  six  cents  damages  and 
costs.  Judgment  for  the  plaintiff,  and  the  defendants  sued  out 
this  writ  of  error. 
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Martland  and  Broom,  for  the  plaintifb  in  error. 
MsCaU,  contra. 

By  Court,  Sebosaut,  J.  The  responsibilitj  of  the  sureties  in 
this  case  can  not  be  distingaiahed  from  that  of  the  prindpaL 
The  condition  of  the  bond  is  the  same  as  to  all  the  obligors, 
that  is,  for  the  faithful  discharge  of  duty  in  the  office  of  re- 
corder of  deeds;  and  whatever  is  a  breach  of  condition  as  to  the 
vscorder ,  is  equally  so  as  to  the  other  obligors :  Farmers'  Bank  y. 
Beyer,  16  Serg.  &  B.  60.  This  raises  the  question  whether  the 
vscorder,  by  giving  a  certificate  that  he  has  searched  and  could 
find  no  mortgage,  and  charging,  and  receiving  the  fee  allowed 
by  the  act  of  assembly  in  such  case,  has  violated  the  condition 
of  the  bond,  when  it  afterwards  appears  that  a  mortgage  then 
existed  on  the  record,  by  which  the  pariy  obtaining  the  search 
has  been  jxrejudiced.  I  state  it  thus  particularly,  because,  in  the 
present  instance,  there  are  no  &cts  mentioned  from  which  it 
might  be  argued,  either  from  the  position  or  conduct  of  the 
pariy  aggrieved,  or  of  the  officer,  that  the  liability  of  the  latter 
was  removed  or  extenuated  in  consequence  of  any  peculiar  €&> 
eumstances  attending  the  transaction. 

Neither  the  acts  of  assembly  requiring  official  bonds,  nor  the 
bonds  themselves,  define  the  details  of  duty  appurtenant  to  an 
office  to  which  the  pariy  is  appointed,  nor  indeed  could  it  well 
be  done.  It  is  obvious  that  the  extent  of  duty  in  an  office  must 
vary  with  its  nature,  and  perhaps  there  is  not  one  in  which 
these  details  could  be  expressly  defined  and  set  out.  The  act 
of  assembly  contents  itself  with  imposing  an  obligation  to  per- 
form the  duties  of  the  office,  leaving  the  character  and  bounds 
of  those  duties  to  be  settled  by  the  nature  of  the  office,  by  gen- 
eral principles  of  convenience,  policy,  and  public  security,  by 
usage,  and  by  such  matters  of  express  legislation  as  may  be  con- 
nected with  the  subject.  The  party  seeking  the  office,  and  uni- 
versally, we  znay  say,  these  offices  are  sought  for  the  emolu- 
ments attached  to  them),  takes  it  with  the  condition  annexed  of 
giving  bond  with  sureties  conditioned,  in  general  terms,  to  ful- 
fill and  discharge  all  the  duties  annexed  by  law  to  the  office;  and 
upon  such  bond  being  prepared  and  sent  to  him  by  the  executive 
department,  executes  and  returns  it,  thereby  subjecting  himself 
to  the  liabilities  involved  by  law  in  the  exercise  of  the  office, 
whatever  they  may  be.  Without  so  doing,  he  knows  that  he 
can  not  enter  on  the  duties  of  the  office,  or  hold  the  appoint- 
ment. 
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Wliat,  then,  are  the  duties  annexed  by  law  to  any  office,  which 
the  officer  thus  undertakes  to  discharge  faithftdly?  The  solu- 
tion of  this  question  must  result,  I  think,  from  a  consideration 
of  the  nature  and  character  of  the  office,  and  a  determination 
of  what  constitute  essential  or  vital  parts  of  it;  for  thus  much, 
at  least,  may  be  said,  that  whatever  constitutes  an  essential  or 
vital  part  of  the  office,  so  that  without  it  the  design  and  object 
of  the  office  can  not  be  attained,  must  necessarily  be  ranked 
amongst  the  duties  which  the  officer  is  bound  to  fulfill :  and  as  th& 
character  and  design  of  different  offices  are  different,  the  duties 
of  the  officer  vary  accordingly — ^that  being  an  appropriate  and 
necessary  duty  in  one  office,  which  is  of  no  importance,  or  alto- 
gether unknown,  in  another. 

To  limit,  however,  our  present  inquiry  to  the  office  of  re> 
corder  of  deeds  and  mortgages,  let  us  examine  the  object  and 
design  of  the  office.  This  office,  though  unknown  to  the  English 
common  law,  has  been  coeval  with  our  province  and  state; 
being  part  of  the  laws  agreed  upon  in  England  between  William 
Penn  and  the  first  purchasers  in  1682,  and  reduced,  after 
various  efforts,  to  a  regular  system  by  the  act  of  1715,  which 
continues  to  be  the  foundation  of  our  code  on  the  subject;  and 
this  office  may  be  said  to  form  the  pivot  on  which  all  our  titles 
to  real  estate  turn.  The  design  of  it  has  been  to  furnish  a 
permanent  record  of  all  titles  and  muniments  of  real  estate,  and 
many  of  personal,  to  which  parties  may  have  recourse  for  exem- 
plifications that  have  the  same  force  and  efficacy  as  the  originals. 
But  there  is  another  equally,  if  not  more,  important  design,  which 
is,  to  enable  all  persons  to  obtain  knowledge  of  the  state  of 
titles  to  real  estate  by  deeds  and  conveyances,  and  also  of 
charges  and  inctunbrances  existing  on  them  by  way  of  mortgage. 
Hence  it  has  been  the  practice  of  conveyancers  and  others,  I 
presume  from  its  earliest  establishment,  to  cause  searches  to  be 
made  for  existing  conveyances,  mortgages,  and  incumbrances; 
and  in  fact,  without  such  search,  there  would  be  no  safety, 
since  titles  by  mortgage  depend,  for  their  efficacy  among  us,  not 
less  on  their  due  execution,  than  on  the  regularity  and  priority 
of  their  recording.  Mortgages  have  priority  only  from  the  date 
of  recording;  and  who  would  take  a  mortgage  as  a  security  for 
money,  if  he  could  not  be  certain  as  to  the  existence  of  prior 
incumbrances? 

Search,  tlien,  is  of  the  essence  of  the  office — ^indispensable  to 
effect  the  design  of  its  establishment,  and  to  give  certainty  and 
lecurity  to  the  community.     That  being  the  case,  who  is  to 
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make  that  search  ?  Surely  not  any  and  eveiybody  that  may  de- 
€ire  it.  That  has  never  been  the  practice;  and  indeed,  especially 
in  such  an  office  as  our  recording  office  here,  it  would  be  im- 
practicable from  the  throng  of  applicants,  and  would  moreover 
subject  the  records  to  many  hazards  from  carelessness,  wanton- 
ness, and  even  fraudulent  design.  The  recorder  and  his  con- 
fidential derk  have,  therefore,  usually  made  the  searches  and 
given  a  certificate;  and  for  these  the  fee  bill  allows  him  a  fee. 
No  stronger  evidence  can  be  given  of  the  duty  of  an  officer, 
than  that  the  law  gives  him  a  fee  for  the  performance  of  it. 

If  the  search,  then,  be  within  the  prescribed  duty  of  the  re- 
<!order,  is  he  not  bound  to  perform  it  faithfully  ?  or,  in  other 
words,  to  make  a  true  search,  and  give  a  true  certificate?  and  is 
he  not  responsible  if  he  does  otherwise  ?  Or  can  it  be  main- 
tained that,  though  he  is  bound  to  search,  yet  the  party  must 
take  the  certificate  as  he  gets  it — ^the  officer  not  being  liable  for  its 
incorrectness,  whatever  prejudice  may  ensue?  Pursuing  the 
same  process  of  reasoning  as  before,  viz.,  the  design  and  object 
of  such  an  office,  it  seems  to  me  it  is  only  by  holding  the  officer 
responsible,  at  least,  prima  facie,  for  an  untrue  certificate,  that 
security  can  be  obtained.  Who  would  rely  on  a  search  made  in 
private,  and  a  certificate  of  the  result,  if  there  were  no  respon- 
sibility by  the  officer  whether  it  were  true  or  false?  It  would 
be  a  temptation  to  indolence  and  carelessness.  Purchasers, 
creditors,  and  mortgagees,  would  leap  in  the  dark,  taking  the 
risk  of  latent  transfers  or  incumbrances.  The  usefulness  of  the 
office  would  be  nearly  destroyed.  Eveiy  consideration  of  policy 
and  security  to  titles,  requires  the  exaction  of  the  utmost  vigi- 
lance in  the  officer.  In  this  the  law  demands  no  impossibility 
or  insuperable  difficulty.  Experience  has  proved  that,  whilst 
the  public  have  been  secured  under  the  existing  practice,  the 
instances  of  resort  against  the  officer  are  rare.  If  there  be  a 
risk  to  the  officer  attending  this  rule,  qui  ffentii  cammodum  senHre 
debet  et  onus.  More  care  and  vigilance  ought  to  be  and  are  re- 
quired of  officers  appointed  by  the  law  to  guard  the  interests  of 
Hie  community,  and  who  are  paid  for  it  by  them,  than  in  ordi- 
nary cases.  As  to  the  form  of  the  certificate  that  the  officer 
<sould  not  find  a  mortgage,  this  is,  in  common  understanding 
and  effect,  a  certificate  that  none  existed;  since,  if  it  were  there, 
it  was  his  duty  to  find  and  certify  it,  at  least  till  some  good  reason 
is  given  why  he  did  not.  We  are,  therefore,  of  opinion  that 
there  was  no  error  in  rendering  judgment  for  the  plaintiff. 

A  new  objection  has  been  raised  on  the  argument  here,  which 
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was  not  mentioned  in  the  court  below,  nor  is  it  contained  among^ 
the  errors  assigned;  and  in  such  case  the  rule  is,  that  unless  it 
goes  to  the  merits,  we  will  not  reverse  on  account  of  it.  That 
exception  is,  that  the  act  of  the  fourteenth  of  March,  1777,  directs 
the  recorder  of  deeds  to  give  a  bond  in  the  sum  of  one  thousand 
five  hundred  pounds  (equal  to  four  thousand  dollars);  whereas 
the  present  bond  is  in  the  penal  sum  of  four  thousand  five  hun- 
dred dollars,  and  therefore  not  in  conformity  with  the  act,  and 
Yoid.  In  this  case  it  makes  no  difference  in  the  result,  whether 
the  true  sum  is  four  thousand  or  four  thousand  five  hundred 
dollars,  as  the  damages  recovered  are  much  less  than  the  smaU- 
est  of  these. 

Under  what  authority  the  secretary  of  the  commonwealth  took 
the  bond  in  this  sum,  I  have  not  been  able,  after  inquiry,  to  as- 
oertain.  But  we  are  of  opinion  that  if  it  exceeds  the  amount 
directed  by  the  act,  it  is  good  for  that  amount,  and  void  only 
for  the  residue:  United  States  v.  Eawell,  4  Wash.  0.  0. 620;  Com" 
numwedUh  v.  Lattb^  1  Watts  &  S.  263;  United  StcUea  v.  Brown^ 
Gilp.  155;  8  Mass.  153.' 

Judgment  afSrmed  for  four  thousand  dollars  penalty. 

Ofroial  Bond  kot  Vitiatkd,  bt  what  Intobmalitixs. — Th]»  sabjeet  it 
diBOOflsed  in  the  note  to  Whilehurat  v.  Hickey^  15  Am.  Dec  170.  See,  alao^ 
Kincamum  ▼.  CarroU,  30  Id.  391;  Claaoen  v.  iSAaio,  Id.  338;  J<mu  v.  SiaU^ 
87  Id.  180;  Qoodrwn  ▼.  CtrnvU^  Id.  564. 


Bbiitain  v.  Dotlestown  Bank. 

[5  Watxb  joid  Sebobant,  87.] 
HOLDXB   MAT    SXOURB   UnINDOBSED    NoTES    I  if    PbEFEBENCE  TO  ISTDOBSED 

oaea  held  by  him  against  the  same  maker,  by  taking  a  confession  of  jadg- 
ment  thereon  and  appropriating  all  the  maker^s  property  to  the  nnin- 
dorsed  notes,  without  notice  to  the  indorsers  on  the  other  notes,  if  it  be 
done  legally  and  without  fraud.  He  does  not  thereby  impair  his  right 
to  resort  to  the  indorsers  of  the  other  notes  in  case  of  their  non-payment; 
nor  does  he  impair  that  right  by  refusing  to  accept,  in  lieu  of  such  a  judg- 
ment, an  assignment  of  all  the  maker's  property  for  the  payment  of  all 
the  notes. 

AflSiBmoN  or  Dbmand  in  Pbotbst  is  Pbima  Faoib  sufficient  evidence 
thereof. 

0niAHi>  oir  NoTB  Paxablb  at  Pabtioitlab  Bank  is  UNNKCBBaAST  to 
charge  an  indorser  who  has  waired  notice  of  non-payment,  nor  is  it  nec- 
essary to  show  by  positire  proof  that  the  cashier  was  at  the  bank  during 
all  the  boflineaB  hours  of  the  day  of  payment^  the  presumption  being  thai 
hewas. 
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WXIOHT  OF  EVIDENCB  IS  KOT  SUBJSCT  OF  LbGAL  DiBBCTIOK  OT  of  eiTOr. 

Without  Prayer  for  Sfecifio  Direction,  Neglect  to  Charob  on  a  par* 

ticular  point  is  not  error. 
DKraoT  IN  Declaration  I3  not  Subject  of  Instruction  to  a  jury. 

Assumpsit  brought  by  the  Doylestown  Bank  against  the  de- 
fendants as  indorsers  of  two  promissory  notes  made  by  one 
Hank,  payable  to  the  defendant's  order  at  the  Doylestown  Bank, 
upon  each  of  which  there  was  a  memorandum  signed  by  the  de- 
fendants to  the  effect  that  they  waived  notice  of  non-payment 
of  the  notes  by  the  maker  if  not  paid  at  maturity.  A  certificate 
of  protest  dated  on  the  last  day  of  grace  of  each  of  the  notes, 
and  ayerring  that  the  notaiy,  at  the  request  of  the  bank,  exhib- 
ited the  note  to  the  cashier  and  received  for  answer  that  there 
were  no  funds  to  meet  the  payment  thereof,  and  that  the  notary 
notified  the  maker  and  indorser  thereof  by  mail,  was  given  in 
evidence.  The  notaiy,  however,  was  called  as  a  witness  by  the 
defendants,  and  testified  that  he  did  not  make  demand  of  any 
one  on  the  day  of  the  date  of  the  protests,  but  stated,  on  cross- 
examination,  that  the  notes  were  handed  to  him  by  the  cashier 
on  the  afternoon  of  the  last  day  of  grace  for  protest;  that  he 
made  out  the  notices,  and  on  the  next  morning  called  at  the 
bank  and  made  demand  by  the  cashier's  direction,  and  left  the 
notes  and  protests  with  him,  and  receiving  for  answer  that  there 
were  no  funds,  put  the  notices  in  the  post-office  that  afternoon 
or  the  next  morning.  The  cashier  was  subsequently  introduced 
as  a  witness  by  the  plaintiffs,  and  was  permitted  to  testify, 
against  the  objection  of  the  defendants,  that  he  was  at  the 
bank  until  it  closed  on  the  last  day  of  grace,  and  that  Hank 
had  no  funds  there.  It  further  appeared  from  certain  evi- 
dence introduced  by  the  defendants  that,  some  two  or  three 
weeks  prior  to  the  maturiiy  of  these  notes,  the  bank  being 
the  holder  of  certain  other  notes  of  Hank  for  large  amounts, 
and  having  discovered  that  the  indorsements  thereon  were 
forged,  at  a  regular  meeting  of  the  directors  for  discount  a 
committee  of  directors  was  appointed  ''  to  attend  to  the  case  of 
the  bank"  against  Hank.  The  committee  obtained  from  Hank 
an  assignment  of  all  his  property  for  the  payment,  first,  of  the 
notes  upon  which  the  indorsements  were  forged,  and,  second, 
of  ^'all  other  debts"  of  the  said  Hank,  due  or  to  become 
due  to  the  bank.  When  this  assignment  was  reported  to  the 
board  of  directors  they  refused  to  accept  it,  and  one  of  the 
directors  was  again  sent  to  Hank  as  a  sole  committee  to  obtain 
othei  security.    The  committee  notified  Hank  of  the  refusal  to 
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•accept  the  assignment.  He  offered  to  give  any  other  secoritj 
required.  The  committee  told  him  he  must  give  a  judgment 
l)ond,  which  he  did  on  the  next  day.  Nothing  was  said  as  to 
the  forgeries;  but  the  committeeman  testified  that  Hank  must 
have  known  at  the  time  that  the  bank  knew  of  them.  The 
present  defendants  were  not  notified  of  any  of  these  negotia- 
tions. Upon  execution  issued  upon  the  judgment  entered  on 
the  bond,  Hank's  property  was  sold  and  the  proceeds  were  ap- 
plied, as  far  as  they  would  go,  to  the  payment  of  the  notes 
specified  in  the  bond,  the  same  being  the  notes  upon  which  the 
forged  indorsements  were,  and  certain  other  notes  upon  which 
there  were  no  indorsers.  The  proceeds  of  the  property  were  not 
sufficient,  however,  by  about  four  thousand  dollars,  to  pay  the 
notes  specified  in  the  bond.  All  this  occurred  before  the  ma- 
turity of  the  notes  now  in  suit.  There  was  some  evidence 
introduced  of  other  facts  not  necessary  to  be  noticed,  as  they 
are  not  adverted  to  in  the  opinion.  The  defendants  offered  to 
prove  certain  declarations  of  Hank,  to  the  effect  that  the  bank 
forced  him  to  give  the  assignment  referred  to,  and  also  the  judg- 
ment bond,  by  threats  of  prosecution  for  forgery;  but  the  evi- 
dence was  excluded,  and  there  was  no  evidence,  outside  of  these 
declarations,  that  the  bank  ever  threatened  to  prosecute  him,  or 
used  any  coercion  to  induce  him  to  give  security,  or  gave  him 
any  assurance  that  he  would  not  be  prosecuted  if  he  would  give 
the  security  required.  The  instructions  were  in  favor  of  the 
plaintiffs,  and  they  had  verdict  and  judgment,  whereupon  the 
defendants  brought  error.  The  errors  assigned  were  numerous; 
but  it  is  not  necessary  to  refer  to  them  in  detail,  as  only  a  few 
of  them  are  noticed  in  the  opinion.  The  principal  points  were: 
1.  That  the  judgment  bond  was  obtained  coUusively,  or  fraud- 
ulenUy,  or  by  threats  of  prosecution,  and  was  void  as  to  other 
creditors,  and  that  these  defendants  were,  by  this  fraud,  dis- 
charged from  liability;  2.  That  the  judgment  bond  and  the  pro- 
ceedings under  it  being  void  for  fraud,  the  proceeds  of  the  sale 
of  Hank's  property  were  funds  in  the  hands  of  the  bank  at  the 
maturity  of  the  notes  now  in  suit  applicable  to  their  payment; 
8.  That  the  assignment  by  Hank  was  valid,  and  it  was  a  fraud 
on  the  defendants,  as  indorsers  for  Hank,  to  suppress  it,  and  to 
refuse  to  execute  it;  4.  That  there  was  no  proof  of  a  due  de- 
mand of  payment  of  these  notes;  and  5.  That  the  plaintiflfJB 
must  prove  by  the  cashier  or  other  officers  of  the  bank  that 
Hank  was  not  at  the  bank  at  any  time  on  the  day  of  payment 
io  pay  these  notes.    Other  points  are  noticed  in  the  opinion. 
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72088  and  J.  Fox^  for  the  plaintiffs  in  error. 

Chapman  and  McDowell,  contra,  were  stopped  bj  the  court. 

By  Court,  ChssoN,  0.  J.  Notwithstanding  the  multiplicitj 
of  these  exceptions,  few  of  them  present  any  tangible  surface; 
and  we  are  compelled  to  restrain  our  notice  of  them  to  those 
that  are  susceptible  of  particxdar  examination. 

The  judgment  obtained  by  the  directors  from  Hank,  was  said 
to  be  collusive.  Against  whom  ?  Certainly  not  against  his  in- 
dorsers,  who  had  no  lien  or  particular  claim  on  his  effects. 
There  can  be  no  collusion,  where  there  is  a  bona  fide  debt  to 
be  secured;  and  the  bank,  holding  other  notes  drawn  by  him, 
on  which  the  indorsements  were  discovered  to  have  been  forged, 
did  what  ?  Took  measures  to  secure  itself,  without  having  given 
the  actual  indorsers  notice  of  his  delinquency,  and  without  hav- 
ing had  him  arrested.  Well,  they  were  not  bound  to  give  no- 
tice, or  to  take  care  of  the  indorsers,  whose  business  it  was  to  take 
isare  of  themselves.  But  they  kept  the  matter  secret  till  they  had 
obtained  the  first  security,  and  the  drawer  had  fled.  What  then  ? 
They  were  not  bound  to  arrest  him,  or  to  publish  their  doings,  or 
to  consult  the  other  creditors.  An  indorser  is  taken  for  the  veiy 
reason  that  the  drawer's  property  may  perhaps  be  insufficient, 
and  that  the  indorser's  property  may  be  added  to  it;  but  that 
gives  the  indorser  no  right  to  come  upon  the  drawer's  effects  in 
prefence  to  the  holder,  in  regard  to  another  debt,  by  insisting 
that  the  holder  shall  take  satisfaction  of  the  debt  secured  by 
indorsement,  out  of  the  effects  in  the  first  instance.  With  re- 
gard to  debts  not  thus  secured,  the  indorser  and  the  holder 
stand  on  the  same  footing  as  any  other  creditors;  between 
whom,  everything  depends  on  superior  vigilance  in  obtaining 
the  first  security,  in  a  scramble  where  each  must  shift  for  him- 
self. The  holder,  therefore,  like  any  other  creditor,  may  lay 
hold  on  all  the  drawer's  property,  where  he  can  do  so  by  legal 
means.  The  exception  to  the  means,  in  this  instance,  is  that 
the  consideration  of  the  judgment,  as  it  is  said,  was  the  compo- 
sition of  a  misdemeanor;  of  which,  however,  there  was  not  a 
spark  of  evidence.  The  other  objection,  that  the  bank  was 
bound  to  take  Hank's  assignment,  is  destitute  of  all  plausibil- 
ity. The  directors  had  a  right  to  elect  the  judgment  as  a  prefer- 
able security,  and  insist  on  having  it. 

The  protest  contains  an  assertion  of  demand  at  the  bank, 
which,  prima  faoie,  was  certainly  sufficient.  The  notary,  how- 
ever, testified  that  he  had  made  no  actual  demand,  but  that  the 
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notes  were  handed  to  him  for  proteet  by  the  oaahier  on  the 
last  day  of  grace;  and  that  he  presented  thftun  for  payment  the 
day  following.  But  what  necessity  was  liiero  for  a  demand, 
when  funds  were  to  have  been  provided  at  the  bank,  and  when 
the  indorser  had  waived  notice  of  non-payment  by  a  memoran- 
dum on  the  note  at .  the  time  of  indorsing  it?  The  interpreta- 
tion is,  that  he  agreed  to  become  immediately  liable,  without 
more,  in  case  the  note  should  not  be  taken  up  by  the  drawer  at 
its  maturity.  There  was  no  need  of  positive  proof  that  the 
cashier  was  at  the  bank  during  all  the  business  hoars  on  the 
day  of  payment,  in  order  to  receive  it;  for  the  presumption  ia 
that  he  performed  his  duty,  and  it  accords,  too,  with  the  usual 
course  of  transactions. 

Most  of  the  remaining  exceptions  relate  to  the  weight  of  the 
evidence  in  regard  to  particular  &cts;  which  is  not  a  subject  of 
legal  direction,  and  consequently  not  of  eiror.  Some  of  them, 
too,  relate  to  what  it  is  supposed  the  judge  ought  to  have 
charged,  even  without  a  prayer  for  specific  direction  to  call  his- 
attention  to  the  subject;  and  for  this,  also,  he  is  not  responsible. 
It  is  even  alleged,  that  he  ought  to  have  made  a  defect  in  the 
declaiation  a  subject  of  direction,  though  the  jury  had  nothing 
to  do  with  it.  This  mode  of  assigning  errors  may  prolong  an 
aigoment,  by  complicating  the  details,  and  give  unnecessary 
trouble;  but  it  can  do  the  plaintiff  in  error  no  good. 

Judgment  afiSrmed. 

Demand  on  Notb  ob  Bn«L  Patablb  at  Pabtxoitlab  Bank  ia  held  anneo* 
•nary  to  charge  the  maker  or  acceptor,'  in  Conn  ▼.  Cfano,  13  Am.  Dec  639^ 
Jlkutman  v.  Fifield,  14  Id.  371;  Weed  v.  Van  Bauten,  17  Id.  468;  MeNairy  t. 
BM,  24  Id.  454;  WoAhxngUm  v.  Plantera'  Bank,  28  Id.  333.  So  it  is  held  in. 
Berkahin  Bank  v.  Jones,  4  Id.  175,  and  Woodbridge  t.  Brigham,  7  Id.  S5, 
that  no  demand  is  necessary  on  such  a  note  or  bill  to  charge  an  indorser.  On 
the  other  hand,  it  ia  decided  in  SmUh  v.  McLean,  7  Id.  603;  Stdlivan  v. 
JiUchell,  6  Id.  546,  and  Mellon  v,  Croghan,  15  Id.  163,  that  a  demand  at  the 
place  of  payment  is  necessary  in  such  cases  to  charge  the  indorser,  and  in  the 
case  last  cited  it  is  said  that  a  demand  is  required  also  to  charge  the  maker 
of  such  a  note.  Bat  in  AUain  ▼.  Lazarus,  33  Id.  583,  a  Louisiana  case,  while 
it  is  admitted  that  the  rale  in  that  state  is  generally  as  laid  down  in  MeUon  t. 
Croghan,  supra,  yet  it  is  held  that  if  the  note  is  payable  at  the  payeeV 
oounting-house  no  demand  is  necessary,  but  the  maker  most  call  there  and 
pay  it 

WnGHT  or  BviBENOS  NOT  Pbopxk  SUBJECT  OF  Inbtbuotion. — The  coori 
is  not  obliged  to  give  an  opinion  upon  the  weight  of  testimony:  Vineeni  v. 
SUmehour,  29  Am.  Dec.  145.  Nor  has  the  coart  a  right  to  instruct  the  jury 
that  the  testimony  proves  a  certain  fact,  though  it  may  greatly  preponderate 
in  favor  of  that  fact:  TroviUo  v.  THl/ord,  31  Id.  484.  But  where  there  is  no^ 
conflict  of  testimony,  a  statement  of  its  legal  effect  by  the  court  is  not  ooi^ 
aidered  as  taking  the  facts  from  the  jary:  Johnston  v.  Orap,  16  Id.  577* 
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Fjjujbm  to  Gits  Lvstbuctions  not  SPEcmcALLT  P&atid  fob  is  not 
Bbbob:  Ckurehman  v.  Smith,  36  Am.  Deo.  211,  and  note;  Uplinger  v.  Bryem^ 
12  Pa.  St.  220,  citing  the  principal  case.  See  also  State  t.  Catlin,  23  Am. 
Dec.  230. 

That  Dux  Diuoxkcx  as  to  Demand  and  Noticx  is  a  question  for  the 
court  where  the  facts  are  undisputed,  is  a  principle  which  Brittain  v.  Doyles- 
town  Bank  is  cited  as  recognizing  in  JoTies  v.  WardeU,  6  Watts  &;  S.  402,  and 
Hcdy  \.  Brown,  6  Pa.  St.  181.  The  opinion  in  the  principal  case  says  nothing 
ts  to  that  point.  There  was  an  intimation  to  that  eflfoct,  however,  in  th« 
eourt  below.  That  due  diligence  is  a  question  of  law  in  such  cases,  sea 
B€uik  of  Utiea  v.  Bender,  34  Am.  Dec.  281,  and  cases  cited  in  the  note  thereto. 
On  the  other  hand,  as  to  when  due  diligence  as  to  demand  and  notice  is  to  be 
deemed  a  question  of  fact  for  the  jury,  see  Zhiggan  t.  King,  33  Id.  107t  «mI 
dted  in  the  note  to  that  decision. 


Stewabt  v.  MoMinn. 

[6  Watts  mxd  Sbbosa^it,  100.] 
F0HD6  GONYXTXD  BT  VoiD  VOLUNTARY  ASSIGNMENT  ABB  ATTACHABLE  UpOB 

execution  in  Pennsylvania  in  the  assignee's  Hands,  whether  collected  or 
uncollected,  as  where  the  assignment,  not  being  recorded  in  thirty  dayi» 
is  void  as  to  creditors;  but  the  writ  does  not  reach  moneys  paid  over  to 
creditors  by  the  assignee  before  the  levy. 

Ebsob  to  Philadelphia  couniy  district  to  reverse  a  judgment 
for  defendants  rendered  upon  a  case  stated  on  an  execution  in 
the  nature  of  a  foreign  attachment  levied  upon  certain  funds, 
with  respect  to  which  it  was  sought  to  charge  the  defendants  aa 
gamiahees  of  one  McMinn.  It  appeared  from  the  case  stated 
that  before  the  plaintiffs  recovered  judgment  against  McMinn, 
he  had  made  an  assignment  of  his  property  to  the  present  de- 
fendants for  the  benefit  of  creditors,  with  certain  preferences  to 
the  defendants.  The  assignment  was  not  recorded  until  more 
than  six  months  after  its  execution.  The  defendants  had  paid 
awaj  to  creditors  about  three  thousand  dollars  when  the  attach- 
ment was  served,  but  had  in  their  hands  certain  moneys,  and 
held  also  certain  uncollected  claims  against  debtors  of  the 
assignor.  The  plaintiffs  claimed  that  both  the  funds  in  hand 
and  uncollected,  and  those  which  had  been  paid  over  to  cred- 
itors, were  bound  by  the  attachment,  the  assignment  being  void 
as  to  creditors,  and  after  judgment  against  them,  brought  this 
writ  of  error. 

Ebodf  for  the  plaintiffs  in  error. 

Cheater,  for  the  defendants  in  error. 

Bj  Court,  SiBasAirr,  J.    The  assignment,  not  being  recorded 
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within  thirty  days,  was  null  and  void,  as  agunst  creditors,  by 
the  fifth  section  of  the  act  of  the  twenty-fourth  of  March,  1818. 
Funds  remained  in  the  hands  of  the  assignees  at  the  time  of  the 
attachment,  not  paid  over,  consisting  of  money  in  hand,  one 
hundred  and  nine  dollars  and  thirty-one  cents,  and  debts  to  the 
assignees  as  such,  not  collected,  one  thousand  three  hundred 
and  sizly-one  dollars  and  fourteen  cents:  the  rest  they  had  paid 
over  to  creditors  under  the  assignment.  The  thiriy-fif th  section 
of  the  act  of  the  sixteenth  of  June,  1836,  relating  to  executions, 
authorizes  an  attachment  of  execution  to  be  levied  on  any  debt 
due  by  the  defendant,  or  money  deposited  by  him;  and  the 
question  is,  whether  these  funds  fall  within  the  provisions  of  the 
act.  Although  the  assignment  is  null  and  void  against  creditors, 
yet  it  is  good  as  between  the  assignor  and  assignees :  the  assignor, 
therefore,  not  being  able  to  demand  the  funds,  they  are  not,  it 
is  contended,  a  debt  due  to  him.  If  we  are  bound  down  to  the 
rigid  letter  of  the  act,  this  position  may,  perhaps,  be  true.  But 
we  think  we  must  look  at  the  spirit  of  the  act  giving  the  attach- 
ment, and  endeavor  to  effectuate  its  design  and  object:  and 
these  were  to  enable  creditors  to  reach  funds  belonging  to  the 
debtor  which  could  not  be  seized  on  a  fieri  facias^  but  were  in 
the  hands  of  a  third  person,  such  as  debts  and  other  choses  in 
action,  goods  pawned,  etc. ;  and  that  for  the  benefit  of  the  cred* 
itors,  and  to  give  them  a  remedy,  the  funds  in  hand  or  uncol* 
lected  may  be  considered  as  debts  due  to  the  assignor.  Indeed, 
if  it  were  not  so,  the  creditors  would  not  be  able  to  reach  them, 
and  the  assignment  would,  so  far,  be  rendered  valid  as  to  cred- 
itors, notwithstanding  the  express  enactment  of  the  law  to  the 
contrary.  In  Flanagin  v.  WeOieriUy  5  Whart.  280,  moneys  in  the 
hands  of  assignees  held  under  an  assignment  which  became  void 
by  not  being  duly  recorded,  were  levied  on  by  foreign  attachment 
at  the  suit  of  a  creditor,  as  the  property  of  the  assignor;  being 
so  treated  as  respected  the  creditors;  and  on  the  same  principle 
these  funds  may,  for  the  benefit  of  the  creditors,  be  treated  as 
debts  due  to  the  assignor.  We  are,  therefore,  of  opinion  that  the 
money  in  the  hands  of  the  garnishees,  one  hundred  and  nine 
dollars  and  thirty-one  cents,  as  well  as  the  debts  due  to  them 
(one  thousand  three  hundred  and  sixty-one  dollars  and  fourteen 
cents),  were  subject  to  this  attachment;  and  that  judgment 
should  be  rendered  against  them  for  the  amount  of  the  plaintiff's 
jiul^^ment  with  interest  and  costs,  to  be  discharged  from  the 
moneys  in  their  hands  and  from  the  moneys  received  or  coming 
iiito  tiieir  hands  from  the  debts. 
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As  to  the  moneys  paid  over  to  creditors  under  the  assignment 
before  the  attachment,  we  think  they  are  not  chargeable,  it  be- 
ing done  before  the  attaching  creditors  obtained  a  lien  or  took 
measures  which  legally  arrested  the  proceedings  of  the  assignees. 
Acts  done  and  completed  under  the  assignment  could  not  be  re- 
voked, nor  the  assignees  made  liable  for  proceeding  in  the  regu- 
lar discharge  of  what,  so  far  as  appeared,  was  their  duty. 

Judgment  reversed,  and  judgment  for  the  plaintiff  accord- 
ingly. 

FRAVDUuanr  Asbionmsnt  doxs  vot  Divbst  Dbbtob's  Pbopbrtt  in  the 
goods,  and  the  same  remains  subject  to  levy  on  execution  by  his  creditors 
who  hAve  not  assented  to  the  assignment:  McChtrg  v.  Leeky,  23  Am.  Deo.  64, 
and  note.  And  the  goods  are  also  subject  to  attachment  in  the  assignee's 
hands  under  the  Pennsylyania  statute:  Hennesty  t.  Western  Bcmk^  6  Watts  k 
8.  ZIQ,  citing  the  principal  case. 


Hill  v.  Humphbetb. 

[6  Watti  axd  Skboxamt,  128.] 

Oit«t»«.  icuBT  Dkuvxr  Goods  at  Seasonablb  Houb  to  discharge  Hjinelf, 
and  if  he  tenders  them  at  the  consignee's  store  after  business  hours,  when 
the  store  is  closed  and  the  hands  have  gone  away,  the  consignee  may  re- 
fuse to  receive  them,  and  the  carrier  will  remain  liable  as  carrier. 

Assumpsit  against  the  defendants  as  common  carriers  for  not 
safely  carrying  certain  goods,  and  for  injuring  the  same  through 
carelessness.  The  defendants  received  the  goods  at  New  York 
for  transportation,  and  sent  a  receipt  or  bill  of  lading  to  the 
plaintiff,  whereby  they  promised  to  forward  them  to  him  upon 
his  presenting  the  receipt  at  their  office  and  paying  freight. 
The  goods  arrived  at  Chestnut-street  wharf  about  ten  o'clock  in 
the  morning.  Part  of  them  were  said  to  have  been  delivered  to 
the  plaintiff  about  one  or  two  o'clock,  but  there  was  contrary 
evidence  on  that  point.  About  half- past  four  or  half-past  five 
o'clock  four  loads  of  rags,  constituting  part  of  the  consignment, 
were  sent  to  the  plaintiff's  store,  which  was  found  locked,  and 
the  plaintiffs  clerk  refused  to  receive  them,  stating  that  it  was 
too  late.  The  plaintiffs  witnesses  testified  that  it  was  after 
dark,  but  those  for  the  defendants  stated  that  it  was  before  sun- 
set. The  goods  were  then  taken  back  and  placed  on  the  wharf, 
and  covered  with  tarpaulin,  but  were  injured  by  rain  during  the 
night.  The  judge  left  it  to  the  jury  to  say,  first,  whether  the 
defendants  gave  the  plaintiff  reasonable  notice,  or  any  notice,  of 
the  arrival  of  the  goods  by  sending  him  a  part  of  them  or  other- 
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wise;  and,  second,  whether  the  delivexy  attempted  to  be  made 
was  at  a  seasonable  hour,  under  all  the  droomstanoes,  to  enable 
the  plaintiff  to  receive  and  take  care  of  the  goods,  and  instructed 
them,  in  substance,  that  if  the  tender  was  at  too  late  an  hour, 
the  plaintiff  might  refuse  to  receive  them,  and  the  carrier  would 
remain  liable.  Verdict  and  judgment  for  the  plaintiff^  and  the 
defendants  brought  error. 

Perkins^  for  the  plaintiff  in  error. 

W,  Stnith^  contm. 

By  Court,  Ssrobaiit,  J.  This  is  not  a  question  whether  a 
deliveiy  at  the  wharf,  which  is  the  usual  place  of  deliveiy,  with 
notice  to  the  consignee,  is  a  deliveiy  to  the  consignee,  as  was 
ruled  in  Cope  v;  Cordova^  1  Bawle,  203,  in  relation  to  goods 
ooming  from  a  foreign  port.  For  here  the  carrier  undertook  to 
deliver  the  goods  to  the  consignee,  who  refused  to  receive  them, 
and,  being  taken  back,  they  were  damaged  by  the  rain.  The 
question  is,  whether  the  consignee  was  bound  to  receive  the 
rags;  and  that  depends  upon  whether  the  delivery  was  reason- 
able in  respect  to  time,  place,  and  manner.  This  was  a  question 
for  the  juiy,  depending  on  all  the  circtmistances  attending  the 
transaction.  If  the  goods  were  tendered  late  in  the  day,  at  the 
termination  of  the  hours  of  business,  and  when  the  consignee 
had  dismissed  his  hands,  and  was  incapable  of  receiving  and 
putting  away  the  goods,  then  the  deliveiy  was  unreasonable  as 
to  time,  and  the  consignee  was  guilty  of  no  fault  or  laches  in 
refusing  them.  The  duty  of  the  carrier  in  such  case  was  to  take 
them  back,  and  keep  them  safely  under  aU  his  responsibilities 
as  carrier,  in  a  store,  or  under  safe  custody.  Such  a  deliveiy 
did  not  discharge  him  from  his  liability  as  carrier,  and  the  dam- 
age which  ensued  must  be  borne  by  him.  All  the  circumstances 
were  for  the  consideration  of  the  jury,  and  were  left  to  them  to 
determine  on  the  reasonableness  of  the  notice  of  deliveiy.  We 
therefore  see  no  error  in  the  charge  of  the  court. 

Judgment  affirmed. 

Delivkbt  bt  Common  Cabbisk  to  Tebmikatb  Liabiutt:  See  Omranaer 
V.  Brown,  8  Am.  Deo.  211,  and  the  note  thereto,  in  which  this  sabjeot  is  dis- 
cussed at  length.  See  also  Harr%9  v.  Band,  17  Id.  421;  Kohn  v.  Paekard,  23 
Id.  453;  Shepherd  v.  Laa/^ear,  25  Id.  181;  Par$onB  v.  Hardy,  28  Id.  521. 
The  principal  case  is  cited  and  approved  on  this  point  in  Chieago  etc  R.  B. 
Co.  y.  Warren,  16  IlL  506.  As  to  when  the  liability  of  a  common  carrier 
with  respect  to  goods  intrusted  to  him  for  carriage  becomes  that  of  a  wwe- 
honseman,  only,  after  the  arrival  of  the  goods  at  their  destination,  sea  the 
■ote  to  Schmidt  v.  Blood,  24  Am.  Dec  146. 
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Faulkneb  V.  Augusta  Insubabtob  OoMPAEffT. 

[a  MoaCuiJiAii'i  LAir»  108.] 
BlOBT  OF  THS  InSUBXD   TO    RbOOVEB  FOB  A  LO88   OF   OOODB  SOLD  tO  pt^ 

aJvage  and  expenaes,  la  complete^  m  to  the  fall  valae^  from  the  time  of 
loae. 
OwxiBa  OF  Insitbbd  Qoosa  SACRaioxD  TO  Avoid  a  Total  Loes  mat 
Bfinra  Suit  immediately  against  the  msoren,  without  demanding  pay- 
ment of  oontribation,  or  delaying  until  an  adjustment  of  the  aferaga 
ia  made. 

Monov  for  a  new  trial.  The  facts  were  as  follows:  The 
plaintifffl,  being  the  owners  of  goods  shipped  on  board  the 
schooner  Estelle,  bound  from  Oharleston  to  Mobile,  insured 
them  with  the  defendants  for  the  sum  of  six  thousand  two  hun- 
dred and  seventy  dollars.  The  Estelle,  in  the  course  of  the  voy- 
age, struck  on  the  Florida  reefs,  and  being  rescued  by  wreckers, 
was  taken  to  Key  West  and  libeled,  and  a  portion  of  the 
plaintiffs'  goods  sold  to  jmy  salvage  and  expenses.  On  the 
arrival  of  the  vessel  at  Mobile,  a  partial  adjustment  of  the 
average  was  made,  which  resulted  in  a  charge  being  made  to 
the  plaintiffs  of  eight  hundred  and  seventy-two  dollars  and  fifty- 
two  cents,  as  their  contributory  part  of  the  average,  and  a  credit 
to  them  of  one  thousand  seven  himdred  and  thirty-five  dollars 
and  thiriy-four  cents  as  the  full  value  of  their  goods  sold,  the 
difference  between  these  sums  representing  the  amount  to  be 
contributed  towards  the  payment  of  plaintiffs'  loss  by  the 
ship-owners  and  owners  of  other  merchandise.  This  action 
was  brought  to  recover  the  total  amount  of  the  loss.  No  meas- 
ures to  recover  contribution  of  the  others  were  taken  previous 
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to  fhe  commencement  of  the  suit.  The  juiy  YTBa  chax^eA  that 
plaintiflb  were  entitled  to  recover  the  total  loss  and  were  not 
obliged  to  wait  for  an  adjustment  of  the  average.  Verdict  for 
plaintifb  for  one  thousand  seven  hundred  and  thirty-five  dollars 
and  thirty-four  cents,  and  interest.  Defendants  moved  for  a 
new  trial. 

FeHgru  and  Lesesne^  for  the  motion. 

H.  A.  De  SauMure^  contra. 

By  Court,  Kichabdson,  J.  This  case  presents  but  one  question 
of  law:  were  the  insured  obliged  to  wait  for  the  adjustment  of 
the  average  loss;  or  to  demand  the  contribution  of  the  other 
shippers,  or  in  any  way  to  pursue  the  contributors,  before  de- 
manding the  total  loss  of  their  own  shipment,  against  the  insur- 
ers? No  doubt  is  entertained  that  such  loss  is  embraced  by  the 
policy.  The  question  is  upon  the  condition  and  time  of  de- 
manding it.  And  as  little  question  is  made,  that  either  the 
insured  or  insurers  may  recover  of  the  other  shippers,  their 
respective  contributions,  according  to  the  adjustment  made,  and 
average  bonds  taken  in  this  case.  But  each  of  the  present  par- 
ties would  avoid  that  alternative,  and  put  it  upon  the  opposite 
side.  Which  has  the  legal  right  to  choose  ?  This  question  is  for 
our  adjudication.  Little  argument  can  be  drawn  from  the  con- 
duct of  the  captain  of  the  vessel.  He,  in  case  of  loss,  is  the 
agent  of  all  concerned:  2  Mass.  561.'  Until  abandonment,  in 
all  cases,  the  goods  saved  remain  the  property  of  the  insured, 
and  he  is,  of  course,  bound,  in  justice,  to  do  what  he  can  to 
diminish  the  ultimate  loss  of  the  underwriters:  Mass.  614;'  the 
true  and  unavoidable  loss  being  all  he  is  entitled  to.  But  when 
the  loss  has  occurred  within  the  policy,  it  becomes  the  loss  of 
the  underwriters:  and  the  right  to  recover,  vests  in  the  insured. 
Both  the  right  and  liability  are  in  virtue  of  the  policy,  which  is 
a  contract  of  indemnity;  and  they  both  follow  at  the  moment  of 
the  loss.  Can,  then,  this  right  or  liability  be  suspended  by  the 
obligation  to  do  what  may  be  done  for  the  insurers,  in  a  matter 
which  may  be  done  as  well  by  themselves  ?  The  average  bond 
is  taken  in  order  to  divide  the  loss.  To  decide  whose  is  the 
loss,  decides  which  party  is  obliged  to  pursue  the  contributors 
for  his  own  interest  and  necessity.  It  is  true,  that  the  insured 
may  do  so.  But  it  does  not  follow,  that  he  has  his  immediate 
right  to  indemnity  from  the  insurers  suspended,  unless  he  does 
so.     Like  all  men  who  have  two  remedies,  he  may  take  either, 

1.  t  ICanh.  Ins.  661.  3.  9  Ifanh.  lu.  6U. 
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at  his  own  discretion,  or  even  pnrsue  both,  until  indemnified  by 
one  or  the  other.  But  no  f urtiier.  This  is  a  general  principle 
of  the  common  law,  and  must  have  its  influence  upon  all  con- 
tracts which  are  submitted  for  their  mere  legal  intendment,  or 
oonstractiYe  obligations.  Again:  the  right  of  the  insured  to 
demand  contribution  of  the  other  shippers,  arises  from  his  right 
of  property  in  the  goods  lost,  for  the  common  good  of  all  the  ship- 
pers. It  is  independent  of  the  policy,  as  in  the  case  of  jettison, 
where  there  is  no  insurance.  But  if  there  be  any  insurance, 
the  insurers  come  in  for  the  ultimate  benefit.  As  to  the  author- 
ity of  decided  cases,  and  the  opinions  of  respectable  jurists, 
they  leave  the  question  very  open  for  the  judgment  of  the  court. 
In  New  York  and  Massachusetts,  1  Gai.  212;'  1  Johns.  412;' 
6  Mass.  818,'  it  has  been  decided  in  favor  of  the  right  claimed 
by  the  insured,  to  demand  indenmity  of  the  insurers,  imme- 
diately. Chancellor  Kent  recognizes  this  as  the  proper  rule  of 
law.  And  Abbott,  p.  296,  informs  us  that,  in  England,  the 
average  loss  is  commonly  paid,  in  the  first  instance,  by  the 
insurers.  These  authorities  have  weight  on  the  other  side.  In 
Pennsylvania,  4  Binn.  602,  the  same  question  has  been  ruled  in 
favor  of  the  insurers.  The  insured,  in  the  first  instance,  is  to 
demand  the  contribution,  and  some  jurists  recommend  this  as 
consonant  to  justice,  from  the  usual  position  of  the  insured,  and 
the  obligation  to  do  all  that  can  be  done  for  the  insurers.  It 
could,  therefore,  be  scarcely  an  error,  were  we  to  decide,  from 
mere  authority,  for  either  party,  in  order  to  lay  down  the  gen- 
eral rule  which  the  court  has  now  to  do.  But  looking  at  the 
strict,  legal  right  of  the  insured,  and  to  the  unquestionable 
liability  of  the  insurers  upon  the  policy,  as  a  contract  of  indem- 
nification to  the  former,  the  court  does  not  perceive  how  the 
insured  can  be  suspended  in  their  right  of  action,  by  the  mere 
qualified  obligation  first  to  demand  contribution  of  the  other 
shippers.  This  is  often  done  from  self-interest,  or  justice  to  the 
insurers.  But  in  many  instances,  the  obligation  to  do  so  might 
be  inconvenient — ^perplex  with  suits,  and  impede  the  very  object 
aimed  at  by  the  policy  of  insurance — ^immediate  reimbursement 
of  the  insured,  in  the  value  of  the  goods  lost.  In  order  that 
the  voyage  might  not  be  retarded,  or  its  fruits  lost,  which  wotdd 
be  contrary  to  the  general  ends  of  insurance,  to  extend  com- 
merce and  advance  its  success.  And  these  are  to  be  answered  by 
the  immediate  reimbursement  promised  by  the  insurers.     I 
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would  think,  iherafoie»  that  the  adjustment  of  aTenige  loai 
among  the  different  ahippen,  and  the  ayerage  bond,  aie  to  be 
eonsideied  as  a  counter  indemnity  to  the  insorers,  after  paying 
the  whole  loss.  And  that  this  view  of  their  office  gives  the 
foundation  of  the  true  rule,  that  the  insured  are  not  obliged  to 
-demand  payment  of  the  contributors,  before  suing  the  insuxeis. 
The  motion  is  therefore  dismissed. 

(yNxALL  and  Etaxs,  JJ.,  concurred* 

Wabdl4W  and  Butlke.  JJ., 


Smith  v.  Singletok. 

[a  UtiKuLLuTa  Law,  184.] 

Iv  AonoNS  AOADivr  Sxvxral  Dxrasnit^RTs,  vob  THsra  Joiht  TaxsPASi, 
damages  may  be  severed  and  apportioned,  aocording  to  the  degree  and 
nature  of  the  offense  committed  by  each. 

A  BaoovKBT  AOAisraT  Ova  DsmrDANT  fob  an  AasAuur,  followed  by  tiie 
latiafaction  of  the  jadgment»  may  be  pleaded  in  bar  of  an  action  for  tiie 
same  cause  against  another  who  aided  and  abetted  the  commisBion  of  tli# 
offense,  the  plaintiff  being  entitled  to  coets. 

Tbbspabs.  The  plaintiff  brought  seyeral  actions  to  recover  for 
an  assault  upon  his  person,  committed  by  seyeral  persons,  of 
whom  the  defendant  was  one.  A  verdict  was  recovered  against 
one  of  the  parties,  and  thereupon  judgment  was  entered  up  and 
fully  satisfied.  The  defendant  tendered  to  plaintiff  the  costs  of 
the  present  action,  and  pleaded  the  recovery  against  his  co- 
trespasser  in  bar  of  the  action  against  himself  for  the  same 
oause.  The  plaintiff  demurred.  Demurrer  was  overruled. 
Plaintiff  moved  for  a  new  trial. 

Mdfiin,  for  the  motion. 

Hutson,  contra. 

By  Court,  O'Nsall,  J.  This  court,  for  the  reasons  given  be- 
low, are  satisfied  with  the  decision;  but  as  this  case  was  at- 
tempted to  be  distinguished  from  the  cases  referred  to  in  the 
report,  on  the  authority  of  White  v.  McNedy  el  oZ.,^  1  Bay,  11, 
it  may  be  well  enough  to  show  that  no  such  distinction  can  be 
allowed. 

It  is  true,  we  early  departed  from  the  English  rule,  that  in  a 
joint  action  of  trespass,  the  jury  can  not  sever  in  their  damages. 
The  case  of  Whiie  v.  McNeUy^  in  1784,  ruled,  that  the  jury  in 
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Bach,  case,  might  seyer  and  apportion  the  damages  according  to 
ihe  degree  and  natore  of  the  ofEense  committed  bj  each  defend- 
4uit.  The  wisdom  of  such  departure  is,  I  think,  yeiy  qnestion- 
4kble;  but  it  has  been  in  practice  oyer  since  conformed  to;  and 
wo  are  now  asked  to  give  it  a  further  extension,  bj  abolishing 
another  well-settied  principle,  that  in  seyeral  actions  for  a  joint 
trespass,  a  recoyeiy  against  one  defendant,  the  satisfaction  of  it, 
«nd  the  payment  of  the  costs  in  the  other  cases,  will  bar  any 
recoyeiy  against  the  other  defendants. 

It  is  supposed  that  this  principle,  and  the  consequences  of  a 
XQcoyeiy  in  such  a  case  as  White  y.  McNeily,  can  not  stand  to- 
gether. For  it  is  asked,  if  a  recoyery  against  one  of  seyeral 
joint  trespassers,  and  satisfaction,  be  a  bar  to  a  recoyery  against 
the  others,  why  would  not  the  payment  of  the  damages  found 
4igainst  any  ona  of  the  defendants  in  a  joint  action,  bar  the  col- 
lection of  the  damages  found  against  the  others?  The  answer 
is  obyious — ^in  seyeral  actions,  the  law  supposes  the  jury  to  find 
against  any  one,  the  entire  damages  sustained  by  the  plaintiff, 
«nd  therefore,  satisfaction  in  one  is  satisfaction  in  all.  But  in 
a  joint  action,  when  the  damages  are  apx)ortioned,  the  aggregate 
of  all  the  damages  found,  is  the  damage  of  the  plaintiff;  and 
hence  satisfaction  by  one,  of  his  part,  is  not  satisfaction  for  all, 
4ind  of  the  whole. 

The  motion  is  dismissed. 

BioBABDSOH,  BuTLEB,  and  Wasdliw,  JJ.,  conouxxed. 


GOOOIELD  V.  BbAVEBOT. 

[3  IfoXuuan'i  Law,  9T0.] 

Wauuiit  ov  Abbbbt  IB  Insufficient  unless  it  is  Pbopbrlt  GonHTxa- 
SIGNED  by  the  justice,  and  confers  authority  to  execute  it,  upon  the  offi* 
cer  to  whom  it  is  directed,  in  plain  and  unmistakable  terms. 

JkonoN  FOB  Mauceous  Pbosxoution  can  not  be  Sustained  where,  be- 
cause of  a  fatal  defect  in  the  warrant  of  arrest,  the  alleged  prosecutioQ 
had  no  legal  existence. 

'Tbobable  Cause  Consists  of  such  Reasons  as.  are  sufficient  to  create  a 
reasonable  belief  that  a  crime  has  been  committed,  and  that  the  party 
charged  was  connected  therewith. 

Ho  IicpuGATioN  OF  Want  OF  Pbobable  Gaubb  IS  Baisxd  by  the  mere 
eizeumstance  that  a  prosecution  is  afterward  abandoned. 

AonoH  for  malicious  prosecution. .  Defendant  caused  plaintiff 
io  be  arrested  upon  a  charge  of  larceny  in  haying  stolen  a  negro. 
Jt  appeared  that  the  negro  was  carried  away  tcom  the  defend* 
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anf  0  premises  by  two  men.  This  occurred  whfle  defendant  was 
absent  from  his  home.  He  was  sent  for,  and  upon  being  in- 
formed by  his  wife  that  plaintiff  had  been  about  the  premises 
conversing  with  the  negroes,  and  had  also  been  seen  afterward 
in  company  with  the  two  persons  by  whom  the  negro  was  taken, 
defendant  made  complaint  against  him  before  a  justice,  and  the 
plaintiff  was  thereafter  arrested.  The  prosecution  was  soon 
after  abandoned.  A  motion  for  nonsuit  being  denied,  upon 
these  facts  the  defendant  applied  for  a  new  trial. 

Bailey,  for  the  motion. 

HarUee,  contra. 

By  CSourt,  O^kall,  J.  I  think  the  motion  for  nonsuit  ought 
to  have  been  granted  on  two  grounds:  1.  There  was  no  legal 
arrest  of  the  present  plaintiff,  to  answer  the  charge  of  negro- 
stealing.  If  the  warrant  had  been  properly  countersigned  by 
Justice  Askin,  and  the  constable  of  Williamsburg  had  been  duly 
authorized  to  execute  it,  I  think  it  would  have  been  sufficient. 
But  the  instrument  preceding  the  justice's  signature  on  the  back, 
is  anything  else  than  countersigning  or  authoriiy  to  execute 
the  warrant.  The  words  used  are  plain  English,  and  must  be 
understood  according  to  their  meeting  [meaning].  They  give  a 
license  from  Mr.  Justice  Askin  to  Constable  Yarborough,  "  to 
rest  and  remain"  in  Marion  district.  It  may  be,  the  words  were 
intended  to  authorize  an  arrest  and  detention,  but  they  certainly 
have  no  such  appropriate  meaning,  and  we  have  no  right  to  give 
it  to  them,  from  the  belief  that  they  were  ignorantly  used.  Pub- 
lic officers  using  plain  English  words  ought  to  be  supposed  to 
understand  their  meaning.  The  defendant  and  Constable  Yar- 
borough  may  be  liable  for  false  imprisonment,  in  arresting  the 
plaintiff  without  warrant;  but  the  defendant  can  not  be  liable  in 
malicious  prosecution,  when  the  prosecution  never  legally  ex- 
isted. The  plaintiff  is  not  helped  by  the  defendant's  recogni- 
ssance  to  prosecute,  or  the  plaintiff's  to  appear  and  answer;  neither 
of  them  are  appropriately  conditioned  as  papers  on  the  criminal 
side  of  the  court — they  apparently  relate  to  a  case  between  party 
and  party. 

2.  I  think  there  was  proof  of  "  abundant  probable  cause."  To 
come  understandingly  to  a  just  conclusion,  it  is  necessary  to  un- 
derstand what  is  probable  cause.  Anything  which  will  create 
in  the  mind  of  a  reasonable  man  the  belief  that  a  felony  existed, 
and  that  the  party  charged  was  in  any  way  concerned  in  it,  is 
probable  cause.    The  mere  letting  fall  a  prosecution  does  not 
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nise  an  implication  of  a  want  of  probable  oause.  The  only 
cases  where  that  is  implied,  are  when  the  grand  jury  find  no 
bill,  or  the  defendant  is  acquitted  by  the  petit  jury,  and  the  pre- 
siding judge  orders  a  copy  of  the  iadictment.  From  the  state- 
ment in  the  report,  it  would  seem  that  the  plaintiff  relied  on 
"  the  letting  fall  the  prosecution"  as  evidence  of  want  of  prob- 
able cause.  This  was  not  enough.  But  we  would  not  now  non- 
suit the  plaintiff  on  this  ground,  if  in  the  progress  there  was  a 
semblance  of  a  want  of  probable  cause  shown.  But  it  was  plain 
there  was  not.  In  the  absence  of  the  defendant,  one  of  his  ne- 
groes was  taken  privately  out  of  his  plantation,  by  men  who 
pretended,  but  who  in  point  of  fact  had  no  claim  to  him.  The 
plaintiff  was  seen  before  the  negro  was  taken  off,  talking  pri- 
vately to  him,  and  afterwards  to  another.  The  same  day  he  wad 
seen  crossing  the  river  with  the  men  who  took  the  negro  away. 
The  defendant  stated  these  facts  to  the  justice,  who  thought  the 
present  plaintiff  and  the  Burketts  (who  carried  off  the  negro), 
liable  to  the  charge  of  negro-stealing,  and  so  advised  the  de- 
fendant. After  this  statement,  who  would  hesitate  in  saying  that 
the  defendant  had  reasonable  groimd  to  believe  that  the  plaint- 
iff had  committed  the  felony  with  which  he  charged  him  ?  There 
is  no  dispute  about  these  points.  They  show  plain  probable 
cause,  and  hence  the  plaintiff  must  fail.  If  authority  be  neces- 
saiy  to  sustain  this  view  of  the  case,  it  will  be  found  in  Fields 
V.  OUbibes^  decided  by  the  court  of  appeals  at  Columbia,  in  May» 
1837. 
The  motion  for  a  nonsuit  is  granted. 

RiGHABDSON  and  Wabdlaw,  JJ.,  concurred. 

BuTLEB,  J.    I  am  in  favor  of  a  new  trial. 

EvAira,  J.  I  think  there  was  a  sufficient  arrest;  but  that  there 
was  probable  cause  for  the  prosecution,  and  I  concur  on  that 
groimd. 


Whete  V.  St.  Philip's  Chuboh. 

[2  UcMuUtAX's  Law,  a06.] 

booK  OF  A  MacHANio  IS  CoMPiTSNT  EviDXNCB  of  work  done  or  material! 
famuhed  at  his  shop  in  the  way  of  his  trade. 

Book  or  Mschanio  is  ifor  Comfetent  Evidenok  to  prove  work  done  or  ma- 
terials famished  ontside  of  his  shop,  or  on  the  premises  of  the  person  to 
be  charged,  nor  where  the  entry  is  a  general  one  showing  the  aggregate 
charge  or  general  resalt,  and  not  the  several  items  comprised  in  such  ag" 
gregate  or 
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Assxnipsrr  by  White  against  St.  Philip's  Church,  in  which  the 
former  sought  to  recover  for  hiying  a  stone  pavement.  The 
facts  necessary  to  understand  the  questions  determined,  suffi- 
ciently appear  in  the  opinion.  Verdict  for  the  plaintiff.  De* 
f endant  appealed. 

McCrecuiy,  for  the  appellant. 

Yeadon,  for  the  respondent. 

By  Court,  O'Nball,  J.  The  only  ground  which  will  be  con- 
sidered is  that  which  makes  the  question,  whether  the  plaintiff's^ 
book  was  admissible  to  prove  the  entry, ''  1839,  August  24th,  to 
furnishing  and  laying  two  thousand  five  hundred  and  forty-four 
feet  of  stone  flagging,  curb,  and  gutter  stone,  at  tweniy-five- 
cents  per  foot — six  hundred  and  thirty-six  dollars."  The  plaintiff 
is  a  stonecutter  and  stonemason,  and  the  item  set  out  above  is 
a  part  of  a  running  account  against  the  defendants  for  other 
work  and  materials,  all  of  which  has  been  paid,  except  this 
item,  and  to  it  is  applicable  one  hundred  dollars  paid  by  the^ 
defendant  generally  on  the  account. 

In  Slade  v.  Ibasdcde,  2  Bay,  172,  the  court  ruled  that  the  book 
of  a  mechanic  was  competent  evidence  in  a  suit  brought  to  re- 
cover for  work  done  or  materials  furnished  in  the  way  of  his 
trade.  The  reason  given  for  the  admission  of  such  book  in  evi- 
dence was,  "  it  had  long  been  established  as  a  rule,  that  all 
classes  of  men  who  were  obliged  to  keep  books,  in  the  way  of 
their  trade,  should  be  put  upon  the  same  footing."  This  prin- 
ciple thus  settled  was  enforced  in  innumerable  cases,  and  with 
little  restriction,  until  the  case  of  Lynch  ads.  Petrie,  1  Nott  &. 
M.  130.  In  that  case  the  court  wisely  undertook  to  limit  the 
operation  of  the  rule.  It  was  an  action  for  work  and  labor,  as 
a  bricklayer;  the  charge  or  entry  was  for  one  hundred  and 
ninety  days'  work  and  labor  as  such.  The  court  held  that  the 
entry  was  inadmissible.  Johnson,  J.,  said,  speaking  of  the  ad- 
missibility of  books,  "  those  of  a  mechanic  are,  I  think,  admis- 
sible to  prove  the  performance  of  a  particular  job  of  work  in 
the  course  of  his  trade,  and  articles  furnished."  To  this  I  as- 
sent, but  with  this  qualification,  that  **  the  performance  of  a 
job  of  work,"  as  a  book  entry,  must  be  of  something  which  is 
ultimately  delivered  to  the  defendant;  such  as  work  done  in 
shops  kept  by  the  plaintiff.  In  that  way  it  comes  appropriately 
within  the  reason  of  the  rule  deduced  from  the  recital  in  the 
couniy  and  precinct  court  act  of  1721,  for  it  declared  the  law 
before  in  the  province  to  be,  "  that  books  of  account  shall  b& 
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allowed  for  evidence,  the  plaintiff  swearing  to  the  same,  by^ 
reason  that  the  merchants  and  shopkeepers  in  South  Carolina 
had  not  an  opportunity  of  getting  apprentices  and  servants  ta 
deliver  out  their  jgoods  and  keep  their  books,  as  the  merchants  and 
shopkeepers  in  Great  Britain  had. "  Merchants  and  shopkeepers, 
it  is  to  be  observed,  are  the  only  parties  who  are  permitted,  under 
{he  law  thus  recited,  to  verify  their  books  by  their  own  oaths, 
and  that,  too,  because  they  could  not  have  apprentices  and  serv- 
ants to  prove  the  delivery  of  goods  and  keep  their  books.  Ta 
come  in  under  this  rule,  Uie  party  must  seem  to  be  in  the  same 
necessiiy,  and  therefore  within  the  reason  of  the  rule.  I  can 
readily  perceive  the  necessity  for  a  mechanic,  doing  work  in  hia 
shop  and  delivering  it  out,  to  keep  books  and  to  be  permitted 
to  prove  his  entries.  But  when  it  is  work  done  outside  of  hia 
shop,  and  on  the  defendant's  premises,  as  building  or  repairing 
a  house,  or  any  other  fixture,  there  can  be  no  necessity  for 
books,  for  the  work  is  apparent  and  palpable,  and  the  only 
questionB  are,  by  whom  was  it  done?  and  for  whom  ?  Neither 
of  these  questions  is  properly  to  be  answered  by  an  entry 
made  by  the  plaintiff.  It  only  proves  a  deliveiy  of  something 
made  or  repaired  or  sold  by  the  plaintiff.  Regarding  the  qual- 
ification of  the  rule  stated  in  Lynch  ads.  PetriSy  which  I  have  thus- 
stated  and  enforced,  to  be  proper,  the  plaintiff's  entry  could  not,, 
under  it,  be  received. 

In  the  same  case,  Johnson,  J.,  speaking  of  the  generality  of 
the  entry,  said,  **  the  evidence  admitted  in  this  case  is  a  charge 
for  work  and  labor  only,  and  contains  no  specification,  except 
that  of  time.  If  entries  of  this  character  were  admitted,  every 
description  of  persons  who  work  for  him  would  have  nothing 
to  do  to  warrant  a  recovery  but  to  measure  their  services  by 
this  standard."  In  Thomas  v.  DyoU,  1  Nott  &  M.  186,  the  same 
judge  stated  "  that  as  far  back  as  it  was  possible  to  trace  the 
subject,  the  books  of  merchants  and  mechanics  of  every  descrip- 
tion which  have  been  fairly  and  regularly  kept  as  daily  memo- 
randa of  their  transactions,  have  been  admitted  as  evidence  of 
goods  or  other  articles  delivered."  The  fact  that  entries  are 
**  daily  memoranda,"  seems  to  be  essential  to  their  admissibility. 
Hence  a  general  entry  like  that  in  Lynch  ads.  Petrie,  or  as  in  thia 
case,  can  not  be  received;  for  in  both  cases  we  have  an  aggre- 
gate charge,  a  general  result,  and  not  that  of  each  day's  business 
or  work.  We  therefore  think  the  entry  was  improperly  re- 
ceived; and  hence,  as  the  evidence  in  the  case  does  not  put  it 
beyond  dispute  that  the  work  was  done,  and  the  flagging,  curb 
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and  gutter  stone  fumished  bj  the  plaintiff  for  the  defendant, 
we  think  a  new  trial  must  be  granted. 
The  motion  for  a  new  trial  is  accordingly  granted. 

RiGHABDSON,  Etahs,  Butlbb,  and  Wasdlaw,  JJ.,  concuiied. 

Books  ov  Aooouvt,  entries  in,  when  snd  in  whose  behalf,  oompetent  evi* 
denoe:  See  SichUs  v.  Mother,  32  Am.  Dec.  621,  and  note;  JHerriU  ▼.  Ithaca 
A  Owego  R.  R,  Co.,  30  Id.  130,  and  cases  cited  in  note  on  page  142;  Boyd  t. 
Lada(m,  17  Id.  707;  Kaughley  v.  Fidd,  30  Id.  728;  Fieory  ▼.  Moore^  27  Id. 
823;  Union  Bank  t.  Knapp,  16  Id.  181,  and  note;  Ingraham  v.  BodthtB,  11 
Id.  730^  and  note. 


SlONEY  V.  BeAUBIEN. 

[3  MoXuzxAa*!  Law,  818.] 
Ons  Who  Wbitbs  his  Name  on  thx  Baok  or  a  Note  before  matority, 
the  note  being  payable  to  a  third  person,  is  answerable  not  as  an  indorser* 
bat  as  an  original  promisor. 

Assumpsit  on  a  note,  dated  December  18, 1838,  payable  to  the 
plaintiff,  G^rge  M.  Stoney  or  order,  on  May  1, 1839,  signed 
on  the  face  by  J.  M.  Zealy,  and  on  the  back  by  the  defendant 
Beaubien.  The  declaration  contained  three  counts.  The  first 
was  against  the  defendant  as  maker;  the  second  was  against 
him  as  guarantor;  the  third  was  a  money  coimt.  The  note  hay- 
ing been  admitted  in  evidence,  the  defendant  moved  for  a  non- 
suit, on  the  grounds  that  the  proof  did  not  sustain  any  count  in 
the  declaration,  and  that  the  note  of  Zealy,  with  Beaubien's 
name  indorsed  on  it,  could  not  be  the  promissoiy  note  of  the 
latter.  Motion  denied.  The  jury  was  then  instructed  that  the 
defendant  was  not  liable,  unless  as  a  drawer  or  maker;  and  that 
the  instrument  amounted  to  a  several  promise  on  the  part  of 
Zealy  and  Beaubien.   Verdict  for  plaintiff.    Defendant  appealed. 

De  TreviUe,  for  the  defendant  and  appellant. 

E.  and  A.  JRhett,  for  the  plaintiff  and  respondent. 

By  Court,  O'Nball,  J.  This  court  concurs  in  the  instructions 
given  below.  It  is,  however,  now  necessary  to  go  more  at  large 
into  the  discussion  of  the  point  involved,  than  was  done  in  the 
report.  The  defendant's  liability  can  not  be  considered  as  aris« 
ing  imder  an  indorsement.  For,  although  he  wrote  his  name 
on  the  back  of  the  note,  yet  he  had  no  right  to  direct  the  pay- 
ment of  the  money  to  the  plaintiff,  to  whom  the  maker  had  al- 
ready promised  to  pay.  Neither  can  it  be  regarded  as  a  guar- 
antee.   For  there  was  nothing  in  the  fact  of  writing  his  name 
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on  the  note,  with  its  attending  circumstanceSy  to  make  it  neces- 
«ai7  to  consider  the  case  in  that  point  of  view. 

The  true  Tiew  of  this  contract,  is  to  consider  it  as  the  general 
undertaking  of  the  defendant,  until  something  is  shown  by  him 
which  will  prevent  it  from  being  so  considered.  There  is 
nothing  in  the  words  of  the  contract  inconsistent  with  this  view. 
For  the  words  '*  I  promise  to  pay  "  apply  to  eveiy  name  on  the 
paper,  and  I  take  it,  that  it  is  perfectly  immateiia]  where  one 
intending  to  be  bound  by  a  contract  places  his  name  upon  the 
paper  on  which  it  is  written.  His  signatore  is  merely  the  evi- 
dence of  his  assent  to  be  bound  by  the  contract,  and  when  it  is 
found  vmtten  on  the  paper  containing  the  terms,  it  is  sufficient. 

In  Flint  v.  Day,  9  Yt.  195,^  the  doctrine  on  this  subject  was 
very  well  declared  by  the  judges,  when  they  held  that  he  who 
writes  his  name  on  the  back  of  a  note  payable  to  a  third  person, 
not  yet  due,  without  express  words  to  show  the  nature  of  his 
eontract,  is  an  original  promisor. 

In  Jdaies  v.  Bird,  11  Mass.  436  [6  Am.  Dec.  179],  the  note 
was  made  by  Benjamin  Bird  to  the  plaintiff  or  his  order.  Be- 
fore it  was  due,  and  before  it  was  handed  to  the  plaintiff,  the 
defendant  wrote  his  name  on  the  back  of  it.  In  that  case,  the 
eourt  held  that  the  defendant  could  not  be  made  liable,  as  in- 
•dorser  of  the  note,  as  it  was  not  payable  to  him.  Parker,  J., 
said,  ''What  then  was  the  effect  of  his  signature?  It  was  to 
make  him  absolutely  liable  to  pay  the  contents  of  the  note/* 
And  it  was  ruled  by  the  whole  court  that  he  was  liable  as  an 

original  promisor.    In v. ,*  4  Pick.  311,  the  same 

point  was  decided;  Bctker  v.  Brigga,  9  Id.  121  [19  Am.  Dec.  311], 
was  on  a  similar  note— on  the  circuit  and  on  the  appeal  to  the 
-supreme  court,  it  was  held,  that  the  defendant  was  liable  as  an 
<nriginal  promisor  and  was  rigbtly  declared  against  as  such. 

In  Massachusetts  it  is  considered  now  as  settled  law,  that 
when  a  defendant  writes  his  name  on  the  back  of  a  note  not 
yet  due,  payable  to  a  third  person,  he  will  be  treated  as  an  orig- 
inal promisor,  unless  he  can  show  that  his  contract  was  not  in- 
tended to  have  that  effect.  I  think  the  same  rule  must  be  de- 
duced from  some  of  the  New  York  cases,  when  they  come  to  be 
fully  analyzed  and  considered.  In  Eerrick  v.  Oarrnan,  12  Johns. 
159,  the  action  was  against  the  defendant  as  indorser.  The 
<axcumatanoe8  material  to  be  noted  were,  Byan  applied  to  L. 
darman  &  Co.  for  credit,  which  they  refused.  He  made  Ins 
jaote  payable  to  L.  Qarman  &  Ck).,  or  order,  which  the  defendant 
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indorsed.  Byan  presented  the  note  to  L.  Oarman  &  Oo.,  and 
obtained  the  goods  he  wanted.  They  sold  the  note  to  the  plaint- 
iS,  at  a  discount,  disclosing  all  the  circumstances,  but  indorsing 
fhe  note.  The  defendant  was  held  not  liable.  Spencer,  J., 
however,  remarked,  ''  Had  it  appeared  that  the  plaintiff  indorsed 
the  note  for  the  purpose  of  giving  Byan  credit  with  L.  Carman 
&  Co.,  then  I  should  have  considered  him  liable  to  them  or  any 
subsequent  indorsee,  and  the  defendant's  indorsement  might 
hare  been  converted  into  a  guaranty  to  pay  the  note  if  Byan  did 
not,  according  to  the  decision  of  tiie  supreme  court  in  Massa- 
chusetts: 8  Mass.  274.  Joscdyn  v.  Adams  is  the  case  referred  to 
by  Mr.  Justice  Spencer.  In  that  case,  it  was  held  that  an  indorsee 
for  valuable  consideration  of  a  note  not  negotiable,  may  write 
over  the  name  of  the  indorser  a  promise  to  pay  the  contents  of  the 
note  to  the  indorsee,  who  may  maintain  an  action  on  such  prom- 
ise. Taking  the  two  cases  together,  it  may  be  fairly  inferred, 
that  the  doctrine  intended  to  be  maintained  by  that  able  judge, 
Mr.  Justice  Spencer,  was  that  when  the  defendant's  act,  by  hia 
knowledge  and  with  his  assent,  gave  credit  to  the  maker,  then 
that  he  might  be  treated  as  originally  liable  for  the  payment  of 
the  contents  of  the  note. 

In  lUman  v.  Wheeler^  17  Johns.  826,'  the  count  was  on  the 
defendant's  indorsement  of  a  similar  note,  as  a  guaranty — ^it 
was  held  that  the  plaintiff  could  not  recover.  In  Nelson  v.  Du^ 
ftois,  18  Id.  175,  the  recovery  was  sustained  on  the  third  count 
in  the  declaration,  which  considered  the  plaintiff's  undertaking 
as  a  guaranty.  It  is  true  that  the  first  count  was  against  him 
as  maker.  It  does  not  appear  to  be  noticed  by  Spencer,  J. ,  who 
ruled  that  the  evidence  offered  to  charge  the  defendant,  and  ex* 
eluded  on  the  circuit,  was  admissible  under  the  third  count. 
This  reasoning,  however,  throughout,  proves  that  the  defendant's 
undertaking  was  original,  and  not  collateral,  and  that  his  lia- 
bility arose  from  the  act  of  writing  his  name  on  the  note,  in- 
tending to  make  it  good  to  the  plaintiff.  The  words  "  the  de- 
fendant is  as  much  holden  as  if  he  had  signed  the  body  of  the 
note,"  are  far  from  being  equivocal;  they  plainly  import  that 
the  defendant  might  be  liable  as  maker. 

I  am  aware  that  there  are  other  cases  in  New  York,  which 
may  seem  to  have  a  contrary  tendency.  They,  however,  do  not, 
so  far  as  I  have  been  able  to  examine  them,  touch  on  the  doc- 
trine which  I  deduce  from  the  cases  cited. 

In  Frampton  v.  Dudley^  1  Nott  &  M.  129,  the  court  of  this 

1.  TWmany,  WUder. 
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state  first  directed  its  attention  to  this  subject.  The  note  there 
was  payable  to  the  plaintiff  or  bearer.  The  defendant  wrote 
his  name  on  the  back  of  the  note;  the  declaration  counted 
against  him — ^first,  as  indorser;  second,  specially^  that  the  de- 
fendant agreed  to  become  secnrity  for  the  drawer,  and  there- 
fore indorsed  it;  third,  for  money  had  and  receiyed.  Under 
these  counts,  the  court  ruled  fhe  plaintiff  could  not  recover — 
holding  that  under  the  second  count  no  sufficient  considera- 
tion was  stated.  But  the  court  intimated  a  strong  opinion,  that 
if  the  defendant  intended  to  become  a  party  **  to  the  original 
contract,''  he  might,  in  some  other  form,  be  made  liable.  The  re- 
porters suggested  the  inquiry,  whether  he  might  not  be  made 
liable  as  ^wer.  In  JSuclea  ▼.  Ballard,  2  McCord,  888,  the  court 
responded  to  that  query,  by  ruling  that  the  indorser  of  a  note 
payable  to  bearer,  shall  be  considered  as  the  drawer  of  a  new 
bill.  If  I  was  compelled  to  rest  this  case  here,  I  should  think 
I  had  done  enough  to  Tindicate  the  decision  below.  For  cer- 
tainly the  weight  of  authority  is  altogether  in  favor  of  it.  In- 
deed, the  case  of  Eoclea  y.  BaUard  touches  the  very  x)oint.  For 
when  it  ruled  that  the  indorser  of  a  note,  payable  to  bearer, 
must  be  regarded  as  the  drawer  of  a  new  bill,  it  was  upon  the 
ground  that  his  contract  was  otherwise  legally  inoperative.  In 
fhe  case  before  us,  the  same  result  would  follow,  if  we  could 
not  come  to  a  similar  conclusion.  For  to  indorse  a  note,  pay- 
able to  another,  can  have  no  effect,  if  it  does  not  make  the  de- 
fendant liable  as  the  maker  of  the  note. 

The  English  cases  will,  I  think,  lead  us  to  the  same  conclu- 
sion. In  Mil  T.  Lewis,  Skinner,  410,  Chief  Justice  Holt,  before 
a  juiy  of  merchants,  and  with  their  assent,  ruled  that  a  bill 
payable  to  bearer  was  not  indorsable;  yet,  if  it  be  indorsed,  the 
indorser  shall  be  charged — ^for  eveiy  such  indorsement  is  as  a 
new  bill.  Why,  it  may  be  asked,  was  this  ruling  made?  It 
was  because  the  indorsement  of  such  a  bill  could  not  have  effect 
in  its  legal  and  technical  character,  and  was,  therefore,  not  sub- 
ject to  the  rules  governing  that  class  of  contracts,  and  hence  the 
court  was  obliged  to  regard  it  as  a  new  bill,  directing  the  pay- 
ment to  the  indorser  of  the  contents  of  the  note,  according  to 
its  tenor  and  effect.  In  Hodges  v.  Steward,  1  Salk.  125,  the 
second  point  ruled  was,  "  though  an  assignment  of  a  bill  pay- 
able to  J.  S.  or  bearer,  be  no  good  assignment  to  charge  the 
drawer  within  an  action  on  the  bill,  yet  it  is  a  good  bill  between 
the  indorser  and  indorsee,  and  the  indorser  is  liable  to  an  action 
for  the  money;  for  the  indorsement  is  as  a  new  bill."  To  the 
same  eflfoct  was  the  ruling  of  the  judges  in  IRcholson  v  Segewiok^ 
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1  Ld.  Baym.  171;^  Tas»el  db  Leey,  Servia*  Id.  743,  7iL  These 
cases  abundantly  prove  that  one  who  "wzites  his  name  on  the 
back  of  a  note,  payable  to  bearer,  becomes  originally  liable  for 
the  contents.  The  reason  why  that  is  the  law — ^beoause  other- 
wise no  legal  effect  would  result  from  the  indorsement — applies 
forcibly  to  the  case  now  in  hand.  A.  promises  to  pay  B.,  or  or- 
der, money,  and  C,  in  order  to  give  him  credit  and  to  make  the 
note  good,  writes  his  name  on  the  back  of  it;  unless  this  be  re- 
garded as  a  several  imdertaking  to  pay  the  note,  it  can  have  no 
legal  effect  from  the  paper  itself.  The  object  and  duty  of  courts 
IB  to  enforce  contracts,  not  to  set  them  aside;  and  hence,  unless 
there  is  something  which  renders  it  legally  inoperative,  it  should 
have  effect  according  to  a  fair  construction.  Looking  to  the 
note  before  us,  and  construing  the  words  in  connection  with 
the  names  of  Zealy  on  the  face  and  Beaubien  on  the  back,  it  is 
no  strained  or  unreasonable  construction  to  say,  that  on  the 
thirteenth  of  December,  1838,  each  of  them  promised  to  pay  to 
George  M.  Stoney,  or  order,  on  or  before  the  first  of  May  next 
ensuing,  the  sum  of  seven  hundred  dollars,  for  value  received. 
The  motion  is  dismissed. 

BiQSABDsoH,  EvAHS,  BuTLEB,  and  Wabdulw,  JJ.  concurred. 


tos  Who  Writes  his  Name  on  a  Note  not  being  a  holder  or  payee  thereol, 
is  geoefmlly  regarded  as  a  maker  or  original  promisor,  and  not  as  an  indoraet 
«r  gMirantor:  Samwn  v.  Thornton^  37  Am.  Dec  135;  Nash  v.  Skinner,  36  Id. 
»8;  Martm  r.  Boyd,  35  Id.  501;  Bright  r.  Ocurpenter,  34  Id.  432;  Baker  v. 
Briggs,  19  Id.  311;  WhUe  v.  Howard,  6  Id.  71;  Moiee  v.  Bird,  Id.  179.  But 
Um  anthoritieB  on  this  question  are  inharmonious  and  irreooncilaMei  FiiMkugh 
T.  Love's  Ea^r^  3  Id.  568,  and  note;  Perkins  v.  CaOin,  29  Id.  282,  aad  noteal 
fp.  297,  299;  Camden  v.  McKoy,  38  Id.  91,  and  note. 


LuTLEJOHN  V.  Jones. 

[2  MoUtjx&av^  Law,  8«S.J 
TkBBYMAK  IB  A  Ck>H]CON  Gab&isb,  although  his  ferry  is  a  private  ona  and  oa 

a  road  not  opened  nor  maintained  by  public  authority,  if  he  undertakes 

for  hire  to  carry  the  persons  and  property  of  all  people  who  may  apply 

for  such  carriage. 
WmrrmsB  a  Pebson  has  made  Hiicself  Liable  as  a  Comioir  Oabsisb  is  a 

qnestioi  of  £aot  to  be  decided  by  the  jury,  under  proper  instructions  from 

the  court. 
Os%  WHOSE  Undebtaxino  is  Gbatuitous  is  mot  AireWEBABLI  AS  A  Ooli- 

MON  CaBBIEB 

Common  Cabbieb  is  Akswsbablb  as  Such  although  no  express  promise  to 
pay  him  for  his  sendees  is  shown.  The  rule  is  otherwise  when  his  serr- 
ices  are  understood  to  be  gratuitous. 

1.  JTMboItMi  T.  a^igmkk,  1  LA.  Bajrm.  180.  S.  IteNB H  AwT.  Umis. 
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Trespass  on  the  case.  Jones  owned  lands  on  both  sides  of 
the  Enoree,  and  kept  a  feny  across  that  stream,  on  a  road 
which  led  from  a  public  road,  but  which,  itself,  had  never  been 
treated^  laid  out,  nor  worked  as  a  public  road.  The  plaintiff 
undertook  to  cross  this  ferry  with  his  team,  when,  owing  to  the 
breaking  of  a  chain,  by  which  the  ferry  was  fastened,  two  of 
his  mules  were  drowned  and  some  of  his  goods  injured.  The 
damages  thus  suffered  he  sought  to  recover  from  Jones,  charg- 
ing the  latter  as  a  common  carrier.  The  ferry  was  commonly 
known  as  a  private  one,  and  plaintiff  knew  this  before  attempt- 
ing to  cross.  The  evidence  showed  that,  in  some  instances,  the 
persons  who  crossed  paid  ferriage;  and,  in  others,  they  did  not; 
that  the  feziy  was  in  charge  of  a  crippled  negro,  who  ferried 
across  such  i>erson8  as  desired,  and  accepted  and  kept  the  com- 
pensation, if  any,  which  such  persons  chose  to  give  him  for  his 
services.  The  instruction  to  the  jury  was,  in  substance,  that 
plaintiff  was  responsible  if  he  undertook,  for  hire,  to  ferry  the 
wa^on  across  the  stream.  Verdict  for  defendant.  Motion  for 
new  trial.    The  other  facts  appear  in  the  opinion. 

Bobo^  tor  the  motion. 

Burt  and  Toung^  contra. 

By  Court,  Eablb,  J.  It  is  said  by  the  court  in  Cohen  v. 
Hume,^  "that  it  is  not  now  to  be  made  a  question  whether  a 
ferryman  is  a  common  carrier.  That  has  been  adjudged  in  Cook  v. 
Ocurdine*  BJid  recognized  in  MUes  v.  Johnson^  1  McCord,  439."' 
When  we  look  to  the  definition  of  a  common  carrier,  one  who 
undertakes  for  hire  or  reward  to  transport  the  goods  of  such  as 
choose  to  employ  him,  from  place  to  place,  it  seems  strange  that 
it  should  have  ever  been  doubted  here,  that  the  owner  of  a  public 
or  chartered  ferry  is  to  be  regarded  as  a  common  carrier.  For 
notwithstanding  what  is  said  by  Mr.  Justice  Nott  in  Cook  v. 
Oourdin,  I  can  see  no  real  difference  between  the  transporta- 
tion of  goods  in  a  boat  across  a  stream  from  bank  to  bank,  and 
along  a  stream  from  one  point  to  another.  Nor  does  there  seem 
to  be  any  reason  why  this  liability  should  be  confined  to  persons 
who  keep  chartered  ferries  on  public  roads.  A  man  may  cer- 
tainly so  use  his  private  ferry,  on  a  road  not  opened  by  public 
authority,  nor  repaired  by  public  labor,  as  to  subject  himself  to 
the  liabUily  of  a  common  carrier;  if  he  undertakes  for  hire  to 
convey  across  the  river  all  persons  indifferently,  with  their  car- 
riages and  goods.  Whether  the  defendant  had  made  himself  so 
liable^  was  a  question  which  -f^^nded  upon  the  habitual  em- 


1.  1  KflOoffd,  4».  t.  r*^«»'""**r-^  nNolt*1f.l9.  8.  1  MoCard.  157. 
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ployment  of  the  ferry  heretofore,  inasmuch  as  there  was  no 
proof  that  the  plaintiff  paid  ferriage  or  had  agreed  to  pay.  An 
express  contract  for  payment  of  a  specific  sum  was  not  necessary 
to  charge  the  defendant,  nor  indeed  an  express  contract  that  he 
should  be  paid  anything.  It  is  equally  dear  that  he  was  not 
liable  as  a  carrier,  if  the  undertaking  was  gratuitous,  and  so  re- 
garded by  the  parties.  This  question  was  submitted  to  the 
jury,  upon  the  proof  of  the  previous  usage  there — ^whether  he 
had  so  used  the  ferry  as  to  induce  the  common  belief  that  he 
oonyeyed  passengers  and  their  goods  for  compensation  f  Whether 
he  had  held  himself  out  to  the  world  as  ready  at  all  times  to 
convey  across  the  stream  such  as  traveled  that  road  for  the  cus- 
tomary rates  of  ferriage?  or  the  contrary.  The  ferry  was  an 
appendage  to  the  plantation  and  mills;  there  vms  no  appointed 
ferryman  habitually  employed;  travelers  from  distant  places 
iisually  offered  pay,  and  it  was  usually  accepted;  but  this  was 
not  considered  a  charge  so  much  as  a  mere  gratuity,  and  was 
retained  by  the  person  who  actually  officiated  as  ferryman, 
instead  of  being  claimed  by  the  defendant  or  paid  to  him. 
Under  such  circumstances  it  could  hardly  be  said  that  he  in- 
curred the  obligation  to  convey  across  the  stream  all  who  applied 
and  offered  to  pay;  or  that  when  he  did  undertake,  he  subjected 
himself  to  the  liabilities  of  a  common  carrier  as  a  person 
performing  the  work  for  a  reward.  The  court  perceives 
no  sufficient  reason  to  disturb  the  verdict  of  the  jury,  which 
has  been  found  on  the  belief  that  the  undertaking  of  the 
defendant  was  without  reward.  That  there  has  been  a  feny 
there,  used  by  those  who  have  heretofore  owned  the  property, 
for  thirty  years  or  more,  can  not  help  the  plaintiff,  if  the  use  has 
been  strictly  private,  as  the  jury  suppose.  The  defendant  has 
not  set  up  any  right  by  prescription,  and  until  he  does,  we  need 
not  consider  what  he  may  claim.  The  question  of  gross  neg- 
ligence was  also  disposed  of  by  the  jury. 
Motion  refused. 

RiGHASDSON,  O'Neall,  Evanb,  and  Butleb,  JJ.,  concurred. 


Common  Carrikbs,  Who  Responsible  as:  See,  aa  to  a  public  ferry- 
man,  Babeaek  v.  Herbert,  37  Am.  Dec  695,  and  note;  wagoner:  Gordon  v. 
J/utchinson,  37  Am.  Dec.  464;  stage-coach  proprietor:  Dvoight  v.  BreufsUr^ 
1 1  Id.  133;  HcUiaUr  v.  Nawlen,  32  Id.  455,  and  note;  Cole  v.  Ooodtoin,  Id. 
470,  and  note;  Beckman  v.  Shouse,  28  Id.  653,  and  note;  owners  of  vesseh 
CroHbff  V.  lUch,  31  Id.  745,  and  note;  Harrington  v.  McShoM,  27  Id.  321t 
WUlkme  v.  Branson,  4  Id.  562;  Twmey  v.  WilOA\,  27  Id.  515.  See  also 
She  ft  Ion  V.  RoUnaonf  26  Id.  726,  and  note;  Pouk  V)On  v.  Kennedy,  Id.  466; 
McCluree  v.  Hammond,  1  Id.  598;  Craig  ?.  cM^>o.  14  Id.  751;  SUioU  v. 
JiostteU,  6  Id.  306:  Roberts  v.  Turner,  7  Id.  '^M. 
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State  v.  Bake  of  Ghableston. 

[2  McMuujuni  Law,  i39.] 

VoBiiiruBB  OF  Chartkb  of  a  Cokporation  is  Incukbsd  from  the  Tim 
of  the  oommiasion  of  the  act  for  which  a  judgment  of  forfeiture  may  be 
entered;  bat  the  corporation  continues,  notwithstanding,  dt  factor  so  as 
to  render  its  transactions  valid,  until  judgment  of  forfeiture  is  pro- 
nonnced. 

Waivkb  of  FoRFsmnuB  of  Charter  of  ▲  Corporation  is  Aocwmplishxd 
when,  after  forfeiture  incnrred,  the  legislature  by  law  declares  in  direol 
terms  that  the  corporation  shall  continue,  and  also  when  it  thereafter  aa- 
thorizes  the  corporation  to  perform  certain  corporate  functions,  or  other- 
wise clearly  signifies  its  intention  that  the  corporation  shall  stiU  ezistb 

SciRB  Facias  and  Quo  Warranto  against  Corporations  discussed. 

SciBB  FACIAS  to  Yacate  the  clmrter  of  the  bank.    The  declara- 
tion recited  an  act  of  the  general  assembly,  approved  December 

17,  1834,  "  to  incorporate  another  bank  in  the  city  of  Charles- 
ton," and  set  forth  the  substance  of  the  act.  It  further  alleged 
the  formation  and  incorporation  of  the  defendant,  in  pursuance 
of  such  act,  and  the  use  by  the  defendant  of  the  franchises  and 
priyileges  by  the  act  conferred,  and  the  issue  by  it  of  a  large 
amount  of  notes  to  circulate  as  money,  and  its  resolve,  on  May 

18,  1837,  to  suspend  payment  in  specie  of  such  notes  and  of  all 
its  other  obligations,  and  that  it  did  thereafter,  until  September 
1,  1838,  continually  refuse  payment  of  its  notes  and  obligations, 
but,  nevertheless,  continued  to  issue  its  notes  and  bills  of  credit, 
in  the  nature  of  circulating  medium,  and  carry  on  its  other  busi- 
ness, etc.,  ''  to  the  great  damage  of  all  the  good  citizens  of  the 
«tate;  in  violation  of  the  trusts  and  conditions  of  the  charter  of 
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incorporation  granted  to  said  Bank  of  Charleston,  by  the  said 
act  of  the  general  assembly  aforesaid,  nnrl  to  the  utter  perver- 
sion of  the  ends,  objects,  and  purposes  ior  wliicL  the  powers, 
authorities,  liberties,  privileges,  and  franchises  were  given  and 
granted  to  the  said  bank,  as  aforesaid."  It  was  further  alleged 
that  by  reason  of  the  several  matters  set  forth,  the  charter 
of  the  bank  had  become  forfeited,  etc.  The  plea  of  the 
bank,  among  other  matters,  asserted  that  on  December  21, 
1889,  ''by  a  certain  act  of  the  general  assembly,  entitled 
'An  act  to  extend  the  time  of  payment  of  the  last  install- 
ment of  the  increased  capital  of  the  Bank  of  Charleston^ 
South  Carolina,'  it  was  enacted,  that  the  last  installment  of  fifty 
dollars  on  the  increased  capital  stock  of  the  Bank  of  Charles- 
ton should  be  paid  at  such  time  as  the  president  and  direct- 
ors might  call  therefor,  as  by  the  said  act,  among  other  things^ 
relation  being  thereunto  had,  doth  fully  appear;  by  reason 
whereof,  the  charter  of  the  said  Bank  of  Charleston  is  con- 
firmed, made  good,  available,  and  of  perfect  force,  to  all  the 
citizens  of  this  state,  according  to  the  Ixue  intent  and  meaning 
of  said  act  of  assembly."  A  general  demurrer  having  been  in- 
terposed by  plaintiff  to  this  plea,  the  court  overruled  the  demur- 
rer, and  entered  judgment  in  favor  of  defendant.  The  state 
appealed. 

The  aJUomey  general^  for  the  state. 

Petigru  and  Leseme^  contra. 

By  Court,  Haspeb,  J.  If  the  charter  of  the  defendants  was* 
forfeited  by  the  suspension  of  specie  payments  in  1837,  and  the 
forfeiture  were  incurred  from  the  time  of  the  act  committed,  we 
are  of  opinion  that  the  act  of  1839,  which  is  pleaded,  must  be 
regarded  as  a  waiver  of  the  forfeiture.  If  the  process  of  quo 
warranto  would  be  a  prox)er  one  to  try  the  question  of  forfeiture, 
it  follows  of  necessity  that  the  forfeiture  is  regarded  in  law  as 
incurred  from  the  time  of  the  act  committed.  The  very  f ounda- 
tion  of  the  proceeding  is,  that  the  defendants  are  guilty  of 
usurpation,  by  exercising  their  corporate  franchise  after  the  act 
by  which  forfeiture  is  incurred. 

In  the  case  of  The  Kingy,  The  City  of  London,  so  much  referred 
to  on  both  sides,  and  which  is  the  earliest  case  we  have  upon 
the  subject,  to  the  quo  warranto,  the  city  pleaded  its  charter. 
To  this  the  attorney-general  replied  the  acts  which  were  relied 
on  as  the  causes  of  forfeiture,  and  concluded  "by  which  the 
mayor,  commonalty,  and  citizens,  the  privilege,  liberty,  and 
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franchise  of  being  a  body  politic  and  corporate,  did  forfeit,  and 
afterwards,  by  the  time  in  the  information,  that  liberty  and 
franchise  of  being  a  corporation  did  usorp,  upon  the  king;"  and 
according  to  this  was  the  judgment  of  the  court:  8  Cobbett's  St. 
Tr.  1071.'  It  was  objected  by  Sir  George  Treby,  the  city  re- 
corder, that  if  the  defendants  were  charged  with  usurpation  and 
not  being  a  corporation,  whether  by  forfeiture  or  otherwise,  the 
information  should  not  have  been  against  the  city  by  its  corpor- 
ate name,  but  against  particular  persons — ^the  individuals  com- 
posing the  pretended  corporation:  Id.  1118.  To  which  Sir 
Robert  Sawyer  replied,  that  until  seizure  they  continued  a  cor- 
poration de  facto:  Id.  1154.  Both  seem  to  agree  that,  de  jure^ 
the  forfeiture  is  incurred  from  the  time  of  the  act  committed. 
Sir  James  Smith's  case  is  relied  upon  as  tending  to  show  thai 
the  qiLO  warrarUo  is  not  the  proper  process,  and  that  the  corpora- 
tion continues  till  judgment.  The  question  in  that  case,  as  re* 
ported  in  4  Mod.  58,  seems  to  be  with  respect  to  the  validity  of 
the  judgment  against  the  city  of  London.  Lord  Holt  is  made 
to  say:  "A  corporation  may  be  dissolved,  for  'tis  created  upon 
a  trust;  and  if  that  be  broken,  'tis  forfeited;  but  a  judgment  of 
seizure  can  not  be  proper  in  such  ease— for  if  it  be  dissolved,  to 
what  purpose  should  it  be  seized?"  "  Therefore,  hy  this  judg- 
ment in  the  quo  warranto,  the  corporation  was  not  dissolved;  for 
it  doth  neither  extinguish  nor  dissolve  the  body  politic.  When- 
ever any  judgment  is  given  for  the  king,  for  a  liberty  which  is 
usurped,  'tis  quoad  eactinguaiur,  and  that  the  person  who  usurped 
Buch  a  privilege,  *libertai,  etc.,  nu22a  tenua  intromitiai,  etc.' which 
is  the  judgment  of  ouster.  But  the  qtu>  loarrarUo  must  be 
brought  against  particular  persons."  But  if  the  quo  warranto 
must  be  brought  against  particular  persons,  it  should  seem  to 
follow  that  by  forfeiture,  the  corporation  is  dissolved  both  de 
facto  and  de  jure.  This  would  be  a  most  dangerous  doctrine, 
especially  with  regard  to  banks,  whose  contracts  and  transac- 
tions with  third  persons  are  so  numerous.  But  in  Skinner,  311 
(where  the  judgment  is  more  fully  reported  under  the  title  of 
The  King  v.  Tfie  City  of  London),  nothing  of  this  sort  appears, 
and  the  judgment  is  made  to  turn  on  a  totally  different  point. 
It  is  said,  the  decision  must  depend,  not  on  the  judgment  which 
was  actually  entered,  but  on  the  recital  of  it  in  the  act  of  parlia- 
ment restoring  the  privileges  of  the  city  of  London.  The  statute 
ledtes  the  judgment,  "  the  which  is,  that  the  liberty,  franchise^ 
and  privilege  of  the  city  of  London,  being  a  body  politic,  may 

1.  8  HoweU  St.  Tt.  IVtl, 
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be  seized/'  instead  of  '*  the  liberiy,  etc.,  of  being  a  body  politic/' 
The  statute  was  held  to  be  condtisiYey  that  the  body  politic  con- 
tinued to  exist;  for  a  corporation  may  continue  to  exist,  though 
deprived  of  its  franchises. 

The  case  of  The  King  v.  Amery,  2  T.  B.  515,  was  one  in  which 
tnere  was  a  judgment  on  a  qw)  warranto  against  the  city  of 
Chester,  similar  to  that  against  the  city  of  London — ^that  ^*  the 
liberties,  etc. ,  should  be  seized"  but  *  *  qwcmsqus^**  until  the  further 
order  of  the  court.  Against  the  judgment  it  was  argued  that 
there  could  be  no  judgment  of  seizure  under  the  quo  wamxnio; 
if  any,  it  should  have  been  a  judgment  of  ouster — ^that  when 
corporations  legally  created,  abuse  any  of  the  franchises  to 
which  they  are  entitled,  or  usurp  others  to  which  they  have  no 
claim,  there  the  information  is  brought  against  the  corporation 
as  such,  and  there  a  judgment  of  seizure  is  given.  But  when  a 
body  of  men  assume  to  themselves  to  be  a  corporation  by  any 
given  name,  and  an  information  is  brought  against  them,  it  must 
be  by  their  individual  names.  To  which  it  was  replied  that  the 
corporate  name  is  only  a  description  of  the  persons  sued;  they 
continue  a  corporation,  de  faoto^  till  judgment;  and  that  only 
can  decide  whether  they  be  such  or  not.  The  court  held  that, 
the  corporation  not  having  appeared,  the  judgment  against  the 
city  of  Chester  was  final  and  conclusive,  and  the  king  having 
granted  a  new  charter,  the  subsequent  restoration  of  the  old 
charter  was  null  and  void. 

This  judgment  was  reversed  in  the  house  of  lords — ^not  on  the 
ground  of  any  irregularity  in  the  process  of  qwQ  warranto  or 
judgment  of  seizure;  but,  as  I  learn  from  Eyd's  Treatise  on  Cor- 
porations (2d  vol.  510 — the  report  of  the  case  is  said  to  be  pub- 
lished in  two  volumes  quarto),  on  the  ground  that  the  effect  of 
the  judgment  quousque  was  only  to  suspend  the  use  of  the  cor- 
porate franchises,  so  that  the  king  might  appoint  a  custoa,  but 
not  grant  a  new  charter;  and  by  the  charter  of  pardon  and  res- 
titution of  the  old  charter,  the  king's  hands  were  removed.  The 
authority  is  fully  in  point  as  to  the  process  and  the  judgment. 

The  judgment  of  the  court  was  delivered  by  Ashurst,  J.,  and 
I  can  not  regard  what  is  said  by  him  in  the  later  case  of  The  ' 
King  v.  Farmon,^  3  T.  B.  244,  as  inconsistent  with  it,  or  in- 
tended to  impugn  it.  In  that  case,  where  an  integral  part  of  the 
corporation  was  gone,  which  it  had  no  power  to  restore,  it  was 
held  ipso  facto  dissolved.  The  judge  says:  ''  It  was  argued  that 
admitting  the  old  corporation  to  be  in  a  state  to  be  dissolved^ 

1.  The  Kimg  T,  Paamort, 
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that  could  not  be  effected  without  a  scire  /ados  to  repeal  the 
former  giant,  or  a  judgment  on  a  qu4>  toarranto.  But  I  think 
those  modes  are  only  necessary  to  be  pursued  m  the  following 
cases.  A  scire  facias  is  proper  when  there  is  a  legal  existing 
body  capable  of  acting,  but  who  have  been  guilty  of  an  abuse  of 
the  power  intrusted  to  them,  etc.  And  a  quowarranto  is  neces* 
sary  when  there  is  a  body  corporate  de  facto,  who  take  upon 
ibnnflelTes  to  act  as  a  body  corporate,  but  who,  from  some  de- 
fect in  their  constitution,  can  not  legally  exercise  the  powers 
they  affect  to  use."  I  do  not  yeiy  well  understand  what  may  be 
meant  by  *'  some  defect  in  their  constitution,"  but  the  whole  is 
said  incidentally  as  matter  of  argument,  to  show  the  absurdity 
of  requiring  such  formal  proceeding  to  dissolye  a  body  which  is 
already  extinct. 

All  the  elementary  authorities  take  it  for  granted,  as  the  fam- 
iliar law,  that  this  is  the  proper  process  when  there  has  been  a 
forfeiture  for  abuse,  as  well  as  when  there  was  an  original  usurpa- 
tion. So  it  is  said  in  1  Bl.  Com.  485,  that  a  charter  maybe  for- 
feited by  neglect  or  abuse,  and  '*  that  the  regular  course  is  to 
bring  an  information  in  nature  of  a  writ  ^o  t/7arran/o,  to  inquire  by 
what  warrant  the  members  now  exercise  their  corporate  power, 
ha^ingforfeitedit  by  suchand  such  proceedings."  Thesamething 
is  laid  down  with  equal  explicitness  by  Eyd,  2d  vol.  395, 403, 404. 
So  it  is  said  by  Justice  Story  in  Terrett  v.  Taylor,  962,  51:  ''A 
private  corporation,  created  by  the  legislature,  may  lose  its 
franchises  by  a  misuser  or  nonuser  of  them,  and  they  may  be  re- 
sumed hy  the  government  under  a  judicial  judgment  upon  a 
quo  warranto."  The  various  American  cases  brought  to  our 
view  from  New  York,  from  Pennsylvania,  from  Alabama  and 
Indiana,  were  proceedings  by  qiLO  warranto,  to  enforce  a  forfeit- 
ure for  abuse,  and  in  none  of  them  is  it  questioned  to  be  the 
proper  process.  In  short,  I  have  found  no  case  or  authority  in 
which  there  is  a  doubt  or  suggestion  to  that  effect,  or  that  the 
continuing  to  exercise  the  corporate  franchises  after  an  act  of 
forfeiture,  is  not  an  tisurpation. 

Then  the  bank,  though  forfeited,  in  contemplation  of  law, 
continued  to  exist,  de  facto,  so  as  to  render  its  transactions 
valid.  And  this  is  by  no  means  a  thing  imknown  to  our  law. 
Such  is  the  familiar  case  of  administration  granted,  when  there 
isa  will  and  executor;  the  acts  of  the  administrator  are  valid  until 
his  appointment  be  revoked.  Such,  too,  is  the  case  of  public 
officers  who  have  failed  to  take  prescribed  oaths.  The  banks 
thus  existing,  the  act  of  1839  was  passed,  which  provides  **  that 
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the  last  installmeiit  of  fifty  dollars  on  the  increased  capital  stock 
of  the  bank  of  Charleston  may  be  paid  at  such  time  as  the  presi- 
dent and  directors  may  call  therefor,  on  notice  of  one  month, 
published  in  two  or  more  of  the  public  gazettes  in  Charleston."' 
The  original  charter  required  those  installments  to  be  paid  at  & 
specified  time.  Now,  it  is  not  i>osBible  that  any  implication 
could  be  more  absolutely  necessary — ^if ,  indeed,  it  can  be  called 
implication — ^than  that  by  virtue  of  the  act,  the  bank  shall  be  and 
continue  a  corporation,  for  the  purpose  of  fixing  the  time  for 
calling  in  the  installments,  and  giving  the  notice;  and  of  course 
for  the  purpose  of  exercising  the  other  functions  to  which  thi» 
is  merely  accessory,  the  power  is  granted  indefinitely  as  to  term« 
But  when  the  legislature  by  law  declares  that  a  corporation  shall 
continue  to  exist,  can  it  be  doubted  that  this  is  a  waiver  of 
a  previous  forfeiture?  To  say  that  a  corporation  existing  by 
authority  of  law,  is  not  a  corporation  de  jure,  would  be  an  ab-^ 
surdity  in  terms.  The  case  of  The  People  ▼.  The  Manhatlan 
Co.,  9  Wend.  351,  is  an  authority  expressly  in  point,  that  a  for* 
f eiture  may  be  waived  by  a  subsequent  act  of  the  legislature,, 
recognizing  the  existence  of  the  corporation. 

I  am  inclined  to  think,  too,  that  the  adoption  by  the  legisla* 
ture  of  the  report  of  the  committee  of  ways  and  means,  of  the 
twentieth  of  December,  1837,  was  a  waiver  of  this  forfeiture. 
It  apx)ears  from  the  report  that  the  governor  had  communicated 
to  the  legislature  the  fact  of  the  suspension  of  specie  payments 
by  the  banks  of  the  State,  with  an  exposition  of  the  reasons  for 
the  step  they  had  taken..  This  part  of  the  message  was  referred 
to  the  committee,  who  reported  that  they  feel  satisfied  that  the 
banks  are  entitled  to  public  confidence,  which  report  was  con- 
curred in  by  both  branches  of  the  legislature.  The  comptroller- 
general  also  communicated  the  same  information  to  the  legisla- 
ture. I  think  this  must  be  interpreted  into  an  approval  of  the 
conduct  of  the  banks.  I  do  not  know  any  particular  manner 
by  which  a  party  entitled  to  a  forfeiture  may  waive  it.  Whatever 
is  clearly  significant  of  the  intention,  I  suppose,  will  be  suf- 
ficient. In  Webster  v.  Bannister,  Doug.  394,*  the  forfeiture  of 
an  annuity  bond  was  waived  by  parol,  and  giving  day  to  the 
obligor.  I  do  not  know  that  the  legislature  must  waive  by  law. 
It  may  by  resolution  direct  its  officer  to  proceed  to  enforce  the 
forfeiture;  and  by  parity  of  reason,  it  may  direct  him  to  forbear 
and  remit  the  penalty.  And  certainly,  when  the  pardon  or  am- 
nesty is  once  granted,  it  can  not  be  recalled.     It  has  passed  in 

1.  1  Dongl. 
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rem  actam.  To  hold  the  contrary,  would  work  the  utmost  injus- 
tice to  persons  who  may  have  become  holders  of  stock  on  the 
faith  of  the  legislative  amnesty. 

After  these  proceedings  of  ihe  legislature,  it  is  scarcely  neces- 
saiy  to  investigate  the  question  of  notice  to  it  of  the  act  of  for- 
feiture. It  is  ordered  that  the  demurrer  be  overruled,  and  the 
judgment  a£Srmed. 

D.  Johnson  and  Duned^,  Chancellors;  Bichabdson,  (yNsALL, 
BuTLEB,  and  Wabdiaw,  JJ.,  concurred.  J.  Johnston,  Oh.,  and 
Eablb,  J.,  absent. 

FOBTBiTUBB  OF  Chabter  ov  Cobporation  fof  abose  or  non-iuer  of  tho 
powers  therein  oonfened  moet  be  declared  and  rendered  effectual  by  a  jadg- 
tnent  of  some  competent  tribnnal  in  a  direct  proceeding  institnted  for  that 
porpoM:  BosUm  Qlau  Iffy,  ▼.  Lanffdon,  35  Am.  Dec  292,  and  note;  PeopU 
T.  Phcenix  Bank,  Id.  034;  SefftnU  ▼.  Wittianu,  31  Id.  72,  and  note. 

Lbgislativb  Waivxb  or  Fobveititbx  or  Gobfobati  Ghabxbbx  MUford 
Jt  O.  T.  Co,  Y,  Brush,  86  Am.  Deo.  78.  The  gamnar  and  senate  oan  nol 
waive  a  forfeiture  in  New  York,  the  legidatore  alone  having  thai  powwn 
People  V.  Phomix  Bemk,  S6  Id.  634. 
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LOWBT  V.   BbADLET  ET  All. 

[1  SnEBBS'  Equixt.  1.] 

iXMKWuat  OF  Laws^Vauditt  of  Testamentabt  D18FO6IT10N  of  penoDftlty 
must  be  determined  by  the  law  of  the  domicile  of  the  testator  at  the  time 
of  his  decease. 

Chanok  of  Domicile  is  CoNStrMMATSD  when  one  leaves  the  state  where  he 
has  hitherto  resided,  avowing  his  intention  not  to  retom,  and  enters 
another  state  intending  to  permanently  settle  there. 

MiBB  RsuNQUiSHiiKNT  OF  AcTTUAL  Rbsidenox  is  not  an  abandonment  of 
domicile,  if  made  temporarily,  with  the  intention  of  retnming. 

Domicile  is  not  Changed  until  a  New  One  is  Aoqitibed,  although  the 
former  residence  be  deliberately  abandoned. 

0!hakoe  of  Domicile — ^The  Mode  of  Livino  is  not  conclnsive  in  determin- 
ing whether  a  new  domicile  has  been  acquired.  If  the  party  has  entered 
a  state,  intending  to  make  a  permanent  settlement  therein,  it  becomes 
hlB  domicile  whether  he  opens  a  house  of  his  own  or  lives  in  lodgings  or 
with  a  friend. 

Domicile  is  Presumed,  prima  fade,  to  be  at  tliat  place  where  the  party  is 
shown  to  be. 

Statute  of  South  Carolina  Respecting  Devises  to  Bastards,  or  to  their 
mother,  by  their  father,  considered  and  construed. 

Bill  in  chanceiy  by  Jane  Lowiy,  widow  of  James  M.  Lowiy, 
against  James  J.  Lowiy ,  Louisa  Bradley,  and  her  husband,  John 
A.  Bradley y  to  imx)each  the  will  of  said  J.  M.  Lowiy ,  and  for  an  ac- 
count of  the  administration  of  John  A.  Bradley,  and  for  partition 
of  certain  real  estate.  Mrs.  Bradley  and  J.  J.  Lo  wry  were  alleged 
to  be  illegitimate  children  of  J.  M.Lowry.  They  were  beneficiaries 
under  his  will,  and  the  question  was  whether  that  will  was  valid 
at  all,  and,  if  so,  to  what  extent.  J.  M.  Lowry  had  died  in 
Alabama;  but  the  complainant  insisted  that  he,  Lowiy,  had 
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never  lost  his  domicile  in  Soutih  Carolina,  and  that  the  validity 
of  the  will  was,  therefore,  to  be  decided  in  pursuance  of  the 
laws  of  the  last-named  state.  Chancellor  Dunkin,  at  the  June 
term,  1842,  entered  a  decree  in  favor  of  the  complainant,  and 
the. defendants  appealed.  The  will  in  question  was  dated  May 
6, 1836.  In  it  the  testator  described  himself  as  being  "  of  the 
district  of  Chester,  in  the  state  of  South  Carolina."  He  be- 
queathed to  his  wife,  Jane,  certain  furniture,  and  to  Bradley  and 
wife  the  negro  girl  Eliza,  and  also  all  the  residue  of  his  prop- 
erty, real  and  personal,  one  half  of  the  value  of  such  residue  to 
be  accotmted  for  by  them  to  James  J.  Lowiy.  In  November  or 
December,  1836,  the  testator  left  South  Carolina.  In  the  spring 
of  1837,  he  died  in  Alabama.  The  other  facts  sufficiently  ap- 
pear in  the  opinion. 

Mr.  Gregg,  for  the  appellants. 

J.  A.  Jlston,  for  the  respondents. 

By  Court,  Johnston,  Chancellor.  We  are  of  opinion,  that 
the  will  in  this  case  must  be  supported.  It  has  been  long  ago 
settled,  that  the  validity  of  a  testamentary  disposition  of  per* 
sonalty ,  depends  exclusively  upon  the  laws  of  the  country  where 
the  testator  was  domiciled  at  the  time  of  his  death.  If  Mr. 
Lowiy  had  acquired  a  domicile  in  Alabama  when  he  died,  the 
will  is  good;  for  it  is  conceded,  that  its  validity  is  not  affected 
by  the  common  law,  which  prevails  there;  and  no  statute  of 
that  state,  impairing  it,  has  been  suggested.  We  think  he  was 
domiciled  in  Alabama  at  his  death.  It  appears  from  the  evi- 
dence, that  he  had  disagreed  with  his  wife,  that  they  had  sepa- 
rated, Uiat  she  had  gone  to  live  in  the  family  of  her  son-in-law; 
and  that  he  declared  they  could  no  longer  live  together;  that  he 
broke  up  his  establishment,  made  sale  of  all  his  property  but 
his  slaves,  and  removed  with  them  from  this  state,  in  the  fall  of 
1836,  declaring  that  he  was  going  to  the  west  to  live,  and  that 
he  would  never  return  to  this  coimtry.  He  proceeded  to  Ala- 
bama, where  he  employed  his  negroes  in  cutting  wood;  and  in 
the  May  following  died,  at  a  house  where  he  was  boarding,  near 
the. town  of  Blakeley.  There  can  be  little  doubt  that  his  de- 
sign, when  he  left  this  state,  was  to  abandon  his  domicile  here. 
He  left  no  trace  of  his  original  settlement  and  residence  behind 
him;  and  he  emigrated  with  a  declared  intention  never  to  re- 
turn. He  entered  another  state,  with  avowed  intentions  of  a 
permanent  settlement  there.  It  is  not  doubted,  that  the  mere 
zelinqmshment  of  actual  residence,  is  no  abandonment  of  domi- 
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-cile,  if  there  is  no  intention  to  change  it;  as  where  a  man  leaves 
his  home  for  temporary  purposes,  as  for  a  voyage,  for  foreign 
travel,  for  health  or  pleasure,  or  business  of  a  temporary  nature. 
In  all  such  cases  there  is  an  animus  revertendi.  But  heve,  there 
veas  a  deliberate,  intentional,  and  actual  abandonment  of  the 
domicile  in  South  Carolina,  with  a  declaration  that  it  was  inade 
with  an  intention  never  to  resume  it.  Nor  is  there  any  doubt, 
that  a  man's  abandonment  of  his  domicile,  however  deliberate, 
is  no  destruction  of  it,  unless  he  shall  have  acquired  a  new  one. 
From  the  necessity  of  the  case,  the  last  residence,  although  in* 
tentionally  and  permanently  forsaken,  must  still  be  regarded  as 
his  domicile.  But  the  acquisition  of  a  new  domicile,  which  is 
much  more  a  question  of  fact  than  of  law,  will  be  credited  on  far 
less  evidence,  when  the  former  one  has  been  abandoned,  than 
would  otherwise  be  required. 

It  is  said  (Stoiy^s  Conf.  of  Laws,  c.  8,  see.  46),  that  if  a  per- 
son of  full  age  removes  to  another  place,  with  an  intention  to 
make  it  his  permanent  residence,  animo  movendi,  it  becomes,  in- 
stantaneously, his  place  of  domicile.  Mr.  Lowiy  entered  the 
stat^  of  Alabama  with  an  avowed  intention  that  he  would  not 
return  to  South  Carolina,  but  that  he  had  come  to  live  in  Ala- 
bama. Under  such  circumstances,  a  veiy  short  residence  will 
suffice  to  create  a  new  domicile.  Sir  John  NichoU  says  (in  his 
very  instructive  judgment  in  Stanley  v.  Bemes^  2  Hagg.  378;^  5 
Ecdes.  171)^  the  force  of  residence,  as  evidenoe  of  domicile^  is 
increased  by  the  length  of  time  during  which  it  has  continued; 
but,  he  adds,  time  alone  is  not  conclusive,  for  where  is  the  line 
to  be  drawn  ?  Will  the  residence  of  a  month,  or  a  year,  or  five 
years,  or  fifiy  years,  be  conclusive  ?  As  a  criterion,  therefore, 
to  ascertain  domicile,  another  principle  is  laid  down  in  the  au- 
thorities quoted,  as  well  as  practice — ^it  depends  ujwn  the  inten- 
tion, upon  the  quo  animo :  that  is  the  true  basis  and  foundation 
of  domicile.  President  Bosh,  in  Ouier  v.  O* Daniel,  1  Binn.  349, 
note,  says  there  is  no  fixed  period  of  time  necessajy  to  create 
domicile.  It  may  be  acquired  after  the  shortest  residence,  under 
certain  circumstances;  under  otheis,  the  longest  residence  may 
be  insufficient  for  the  purpose. 

But  was  there  any  residence  in  Alabama?  The  testator  came 
to  that  atate  in  the  fall,  and  remained  until  Uay,  when  be  died. 
It  is  true  he  did  not  buy  a  plantation,  and  settle  upon  it.  Nei- 
ther did  he  open  a  house  of  his  own.  He  put  his  negroes  to  a 
particular  employment,  or  hired  them  out;  and  in  May  we  find 
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Ilim  boarding  in  the  house  where  he  died.  But,  says  the  learned 
judge,  in  the  case  of  Ouier  v.  O'Danid,  already  quoted,  on  a 
•question  of  domicile,  the  mode  of  living  is  not  material;  whether 
on  rent,  at  lodgings,  or  in  the  house  of  a  friend.  The  apparent 
or  avowed  intention  of  constant  residence,  not  the  manner  of  it, 
constitutes  the  domicile.  It  is  not,  says  he,  by  any  particular 
act,  that  a  domicile,  generally  speaking,  is  acquired;  but  by  a 
train  of  conduct,  manifesting  that  the  country  in  which  he  died 
was  the  place  of  his  choice,  and  to  all  appearance,  of  his  in- 
tended residence.  Some  reliance  is  placed  upon  the  fact,  that 
there  is  no  eyidence  where  the  testator  was  between  his  immigra- 
tion into  the  state  and  the  time  of  his  death.  It  is  possible  he 
was  transient  in  the  mean  time.  I  am  not  sure,  however,  that  a 
fixed  abode  is  essential  to  a  domicile.  Domicile,  says  a  high  au- 
thority, is,  properly  speaking,  the  place  where  one  has  fixed  tha 
•center  of  his  business  (Encyc.  Mod.,  art.  Domicile);  and  thia 
definition  is  the  only  one  that  will  include  some  peculiar  classes 
of  population  in  all  countries.  But  as  there  is  no  evidence 
where  the  testator  was  in  the  interval,  are  we  not  authorized  to 
presume  he  was  where  he  was  found  in  May  ?  Suppose  nothing 
had  been  heard  of  him  between  his  leaving  this  state  and  the 
time  of  his  death.  At  that  time,  we  find  him  at  lodgings.  A 
person's  being  at  a  place,  says  Lord  Thurlow,  in  Bruce  v.  Bruce^ 
2  Bos.  &  Pul.  230,  note,  is  prima/acie  evidence  that  he  is  dom- 
iciled at  that  place.  The  actual  place  where  he  is,  says  Lord 
Bosslyn,  in  Bemfidey,  Johnstoney^  3  Ves.  200,  is,  prima/ade,  to  a 
great  many  purposes,  his  domicile;  and,  says  Sir  John  Nicholl,  in 
Stanley  v.  Bemes,  before  quoted,  prima  facie,  he  is  domiciled 
where  he  is  resident.  That  is  to  say,  if  we  had  never  been  ap- 
prised that  the  testator  had  before  been  elsewhere  domiciled,  we 
should  be  bound  to  consider  him  domiciled  in  Alabama,  from  the 
mere  fact  of  finding  him  residing  there.  The  fact  of  a  former 
residence  in  this  state,  can  not  be  allowed  to  rebut  this  presump- 
tion, it  having  been  shown  that  he  had  intentionally  and  per- 
manently abandoned  that.  There  is  one  test  suggested  in 
Bemfide  v.  Johrustone,  which  may  be  applied  here  with  confidence. 
The  place  where  one  resides,  says  the  Lord  Chancellor,  is  his 
•domicile,  unless  you  show  that  is  not  the  place  where  he  would 
be,  if  there  was  no  particular  circumstance  to  determine  his  po- 
sition in  some  other  place,  at  that  time.  Does  not  the  proof  in 
this  case  show,  that  the  testator  might  be  expected  to  remain  in 
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Alabama^  imleBS  called  elsewhere  by  some  particnlar  circom* 
Btance? 

I  will  condade  what  I  have  to  saj  on  tlii^  point,  by  meeting^ 
one  more  objection.  The  testator  left  his  wife  behind  him.  It 
is  said,  Story's  Oonf.,  c.  8,  sec.  46,  where  a  married  man's  fam- 
ily resides,  is,  generally,  to  be  deemed  his  domicile.  But  it  is 
subjoined — ^it  may  be  controlled  by  oirotmistances;  for  if  it  ia 
a  place  of  temporary  establishment  for  his  family,  or  for  tran- 
sient objects,  it  will  be  otherwise.  Mrs.  Lowry's  residence  had 
not  been  her  husband's.  She  was  liying  apart  from  him,  in  the 
family  of  her  son-in-law.  The  conclusion  is  that  the  will  ia 
not  avoided  by  the  statute  of  1795:  5  Coop.  Stat.  271. 

But  there  is  another  branch  of  this  case  which  remains  to  be 
considered.  The  slave  Eliza  and  the  land  were  given  while  Mr» 
Lowry  was  an  inhabitant  of  this  state. 

The  statute  before  referred  to  enacts  that  "  if  any  person,, 
who  is  an  inhabitant  of  this  state,  or  who  hath  any  estate  therein,, 
shall  have  already  begotten,  or  shall  hereafter  beget  any  bastard 
child,  or  shall  live  in  adultery  with  a  women,  the  said  person 
having  a  wife  or  lawful  children  of  his  own,  living;  and  shall 
give,  or  settle,  or  convey,  either  in  trust  or  by  direct  conveyance, 
by  deed  of  gift,  legacy,  devise,  or  by  any  other  way  or  meana 
whatever,  for  the  use  and  benefit  of  tiie  said  woman  with  whom 
he  lives  in  adultery,  or  of  his  bastard  child  or  children,  any 
larger  or  greater  proportion  of  the  real,  clear  value  of  his  estate, 
real  or  personal,  after  payment  of  his  debts,  than  one  fourth 
part  thereof;  such  deed  of  gift,  conveyance,  legacy,  or  devise, 
made  or  to  be  made,  shall  be,  and  is  hereby  declared  to  be,  null 
and  void  for  so  much  of  the  amount  or  value  thereof,  as  shall 
or  may  exceed  such  fourth  part  of  his  real  and  personal  estate.'^ 
I  concur  with  the  chancellor,  that  substantially,  the  negro  and 
the  land  were  given  to  Mrs.  Bradley.  I  regard  the  statute  as  re- 
medial; and  I  conceive  that  it  should  be  so  construed  as  to  sup- 
press  the  mischief  contemplated  by  it.  It  would  be  a  fraudu- 
lent evasion  of  its  intention  to  allow  an  adulterer  to  advance  hia 
mistress  or  his  natural  children,  more  than  one  fourth  of  the 
net  value  of  his  estate,  by  any  subterfuge  whatever.  We  are  to> 
look  at  the  substance  and  design  of  the  gift,  and  not  at  the  mere 
form.  We  can  not  for  a  moment  suppose,  that  the  slave  waa 
given  to  Mr.  Bradley  as  a  stranger.  No  doubt  the  motive  and 
intention  was  to  advance  and  benefit  his  wife.  The  same  may 
be  said  of  the  transaction  respecting  the  land;  and  notwith- 
standing the  form  of  it  was  not  a  direct  transfer  of  the  land 
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itself,  but  an  adTance  of  money,  as  a  purchase  of  it,  the  landL 
was  the  thing  purchased  by  the  one  party,  and  gratuitously  re-- 
ceiyed  by  the  other.    Both  these  transfers,  that  of  the  slave  as.- 
well  as  of  the  land,  come  within  the  true  intent  of  the  statute,, 
if  they  exceeded,  at  the  time  they  were  made,  one  fourth  of  the: 
clear  value  of  the  donor's  estate.    By  the  construction  which  I. 
put  upon  the  statute,  where  there  is  a  plurality  of  gifts,  the^ 
property  first  given  should  be  valued  at  the  time  of  the  gift,, 
and  compared  with  the  net  value  of  the  entire  estate  of  the> 
donor  at  that  time  (the  property  given  included),  and  the  gift  is- 
to  be  held  void  for  so  much  as  the  property  given  may  have  ex- 
ceeded in  value  one  fourth  of  the  whole.    If  the  first  gift  should: 
fall  short  of  one  fourth,  it  is  valid.    But  when  a  second  gift 
is  made,  the  subject  of  the  first  donation  should  be  brought 
down  and  added  to  the  second;  and  these  two  are  to  be  valued 
at  the  time  of  the  second  gift,  and  compared  with  the  net  valua 
of  the  whole  estate  of  the  donor  at  Ihat  time,  as  before  de- 
scribed; and  the  second  gift  will  be  void  for  so  much  as  it  with 
the  prior  gift  shall  exceed  in  value  the  proportion  described  in. 
the  statute.     And  this  process  should  be  repeated  as  to  each 
succeeding  donation  which  may  be  made.    The  court  can  not 
know,  in  this  case,  whether  the  slave  Eliza  and  the  land,  sepa- 
lately  or  conjointly,  exceeded  the  statutory  proportion;  and  if 
it  were  necessary,  would  be  obliged  to  direct  an  inquiry  as  to* 
both  of  them.    But  it  appears  to  be  unnecessary  to  make  any 
inqtdiy  as  to  the  value  of  Eliza,  because,  conceding  that  the 
parol  gift  of  her  were  wholly  void  imder  the  act,  she  is  given, 
again  by  the  will;  and  that  we  have  pronounced  to  be  valid; 
and  as  a  parly  having  two  titles,  one  good  and  the  other  bad, 
may  claim  imder  the  title  most  advantageous  to  himself,  the  de- 
fendants here  may  take  under  the  will.     The  land,  however,, 
stands  upon  a  different  footing.    The  foreign  domicile  of  the  tes- 
tator can  have  no  effect  upon  real  property;  and  if  the  land,, 
when  given,  exceeded  one  fourth  of  the  donor's  estate,  the  ex- 
cess is  not  made  good  by  the  will,  but  remains  as  if  never  given» 
An  inquiry  as  to  the  comparative  value  of  the  land  is  necessary,. 
and  will  be  directed  to  be  made  by  the  commissioner. 

There  are  two  points  upon  which  I  wish  to  reserve  my  opin- 
ion at  present,  as  they  may  more  properly  be  made  on  the  cir- 
cuit, after  the  commissioner  shall  have  reported.  One  is,. 
supposing  the  land  to  have  exceeded  one  fourth  of  the  whole 
estate  owned  by  the  donor  at  the  time  it  was  given,  estimating 
both  the  land  and  the  residue  at  that  time  (which  is  the  proper 
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time  of  yaluatioii),  whether  after  aocescdons  to  the  donor's  prop- 
erty, left  by  him  at  his  death,  may  not  be  taken  into  acoonnt^ 
for  the  pnrpofle  of  supporting  ihe  gift?  The  oommissionar 
should  therefore  take  a  separate  account  of  after-acquisitions,  in 
order  to  enable  the  court  to  decide  this  question.  The  other  is, 
supposing  the  land  to  exceed  one  fourth  of  the  estate  of  the 
donor,  whether  the  donee  should  account  for  the  excess,  or 
whether  it  should  not  be  taken  off  by  the  process  of  partition  f 
I  incline  to  the  latter  opinion;  as  it  seems  to  result  from  the  aot» 
that  the  title  of  the  donee  is  good  for  a  part  and  Toid  for  the 
residue,  as  if  the  title  were  still  in  the  donor  for  the  latter; 
which  seems  to  infer  that  there  is  a  community  of  title  in  the 
donee  and  the  kindred  of  the  donor,  according  to  their  respeot- 
iye  interests. 

The  circuit  decree  will  be  modified  according  to  this  opinion; 
and  the  bill  will  be  retained,  to  allow  the  plaintiff  to  go  into 
the  inquiry  indicated,  if  she  desires  to  do  so;  and  it  is  decreed 
accordingly. 

Johnson,  Chancellor,  concurred.    ELuepbb,  Chancellor,  absent. 


CovrucT  OF  Laws. — ^Tnnafer  of  lAnds  rnnst  be  valid  nndor  the  lawi  of 
the  etftte  where  they  mre  ritoate:  Chapman  ▼.  BoberUon^  SI  Am.  Dec 
264,  and  note.  The  distribotion  of  adeoedent'e  peraonal  estate  is  made 
in  panuanoe  of  the  law  of  his  domicile:  Fletcher*$  Adm'r  ▼.  8a/nder$y  32  Id, 
96,  and  note;  while  his  real  property  must  be  distributed  as  directed  by  the 
law  of  the  state  in  which  it  is:  OoodaU  ▼.  Mar$haU^  35  Id.  472,  and  note. 

DoMidLB:  See  Lyman  v.  lUkt,  28  Am.  Deo.  293;  MUler^a  EkUUe,  24  Id. 
346;  Holyoke  ▼.  HaaJam,  10  Id.  372;  Phmps  ▼.  KTmgfidd,  36  Id.  760;  Ora- 
vOUm  ▼.  Richard^  Sbfr,  33  Id.  663;  Frotl  ▼.  Briabin,  82  Id.  423,  and  nofesu 
Domicile  of  child:  Sekool  DwteUm  ▼.  /omea,  37  Id.  626;  Ovtrm&n  t.  Over- 
men^  81  Id.  229. 
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GOBPOBAXION  OF  RaLEIGH  V.  DOTJOHEBTI. 

p  HmmmBxs,  11.] 

MonoiFAL  GoRFOBATiov  HA8  NO  AuTHOBiTT  to  onaot  ordinaDoe  probibitiag 
or  pnninhing  a  breaoh  of  the  peace,  ander  a  charter  anthoriziiig  it  "  to 
pais  laws  and  ordinaooee  necenary  and  proper  to  preserve  the  health  and 
comfort  of  the  town." 

FlKMnoDnoN  agamst  Dougherty  for  a  breach  of  the  peaoe. 
The  proceeding  was  grounded  on  an  ordinance  of  the  corporation 
of  Baleigh  impocdng  a  penalty  on  any  person  who  should  violate 
the  peace  or  disturb  the  tranquillity  of  the  citizens  of  the  town. 
Defendant  was  conyicted  in  the  justice's  court,  but  the  convic- 
tion was  reversed  in  the  circuit  court  on  the  ground  that  the 
municipality  was  without  power  to  enact  the  ordinance  relied 
upon.    From  this  judgment  of  reversal  plaintiff  appealed. 

Barry,  for  the  plainti£b. 

Ihirley,  for  the  defendant. 

Bj  Court,  Gbeen,  J.  This  is  a  suit  to  recover  the  penalty 
imposed  by  an  ordinance  of  the  corporation  of  Baleigh,  prohib- 
iting breaches  of  the  peace.  The  defendant  having  committed 
a  breach  of  the  peace  in  said  town,  by  fighting,  the  only  ques- 
tion in  the  case  is,  whether  the  corporation  had  power  to  enact 
the  ordinance  in  question.  By  the  act  of  1835,  c.  86,  sec.  8 
(private  acts),  the  town  of  Baleigh  is  incorporated  with  the 
powers  and  privileges  that  were  granted  to  the  town  of  La 
Grange,  by  an  act  (c.  60)  of  the  same  session.    In  the  second 
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section  of  that  act  it  is  proTided,  "  that  said  corporation  shall 
liaTe  power  and  authority  to  pass  such  laws  and  ordinances 
tiecessary  and  proper  to  preserve  the  health  and  comfort  of  the 
town,"  etc. 

It  is  insisted  by  the  plaintiff,  that  this  provision  of  the  char- 
ter authorizes  the  passage  of  an  ordinance  to  prevent  breaches 
of  the  peace,  because  a  breach  of  the  peace  disturbs  the  **  com- 
fort" of  the  citizens.  We  think  this  would  be  a  strained  con- 
struction of  the  charter.  If  this  were  the  meaning,  it  would 
include  the  whole  catalogue  of  criminal  offenses,  and  authorize 
the  corporation  to  inflict  penalties  for  the  commission  of  them. 
But  the  utter  inefficiency  of  such  a  power,  and  the  folly  of  con- 
ferring it  in  relation  to  the  higher  offenses,  forbids  the  conclu- 

'^on  that  it  was  intended  to  be  conferred  in  the  case  before  us. 
The  power  to  pass  laws  for  the  preservation  of  the  health  and 

^comfort  of  the  town,  is  limited  to  the  enactment  of  such  ordi- 

'  nances  as  related  to  these  two  objects.  They  are  coupled  in  the 
same  sentence— constitute  but  one  grant  of  authoriiy,  and  can 
not  be  disconnected  when  we  come  to  consider  the  meaning  of 

'  the  grant,  as  to  the  extent  of  the  authority  conferred.  We  do 
not  think,  therefore,  that  the  authority  to  enact  the  ordinance 
under  consideration  is  conferred  by  the  charter  of  the  corpora- 

vjtion,  and  not  being  therein  conferred,  it  does  not  exist. 
JLet  the  judgment  be  affirmed. 


"y^JTB  RbSPEOT  to  the  POWIB  Of  MUNICIPAL  COBPOBATIOZra  TO  EXTAOI  Qb* 

n>iNANO]BS,  see  WadMgh  v.  (TOman,  28  Am.  Deo.  188;  Ooddar(F$  Oeuet  Id.  259» 
and  note;  MUne  ▼.  Dtwidaanf  16  Id.  189,  and  note;  Bobhuim  ▼•  Ma^cr  ^ 
iWmitm,  34  Id.  025,  and  note. 


Chebby  v.  Smith. 

[8  HuicPHBxn.  19.] 

.MuTUALiTT  OF  Ck>NTRACT. — ^Agreement  optional  as  to  one  party  and  obliga> 
tory  as  to  the  other,  is  deemed  a  matnal  contract,  and  may  bo  enforced 
by  the  former. 

Casb  by  Cherry  against  Smith  for  ref iisal  to  deliver  certain  salt 
-when  demanded.    Verdict  for  plaintiff.    Judgment  arrested  on 
motion  of  defendant.   Plaintiff  appealed.    The  contract  is  stated 
4n  the  opinion. 

Strather,  for  the  plaintiff. 

Loving,  for  the  defendants. 
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By  Ck)i]rt»  Gbxsn,  J.  This  is  an  action  on  the  case  on  the 
following  contract: 

''We  agree  to  ship  and  forward  to  D.  Cherry,  Esq.,  Cher- 
ryrille,  Tennessee,  a  number  of  barrels  of  salt,  not  to  exceed 
one  hundred  and  fifty,  when  called  on,  at  the  rates  of  fifty 
cents  a  bushel,  or  fifiy  pounds  reweighed  at  the  Mississippi, 
he,  the  said  Cherry,  giving  his  note,  negotiable  and  paying  in 
the  Union  Bank  at  Jackson,  Tennessee,  the  first  of  January,  1838. 
This  seventeenth  day  of  August,  1837.       B.  B.  Smtfh  &  Co. 

**  The  salt  we  have  on  hand  is  considered  the  first  quality.'' 

The  defendants  objected  at  the  tri§l  below  to  this  paper,  when 
offered  in  evidence,  but  the  court  overruled  the  objection  and 
permitted  it  to  be  read.  The  plaintiff  obtained  a  verdict  for 
two  hundred  and  siziy-six  dollars  and  sixty-two  and  one  half 
cents  damages  for  the  non-delivery  of  the  salt  when  demanded 
by  Cherry.  The  court  then  on  motion  arrested  the  judgment, 
to  which  the  plaintiff  excepted,  and  appealed  in  error  to  this 
court.  The  defendants  insist  that  the  judgment  of  the  court  is 
correct;  because:  1.  The  paper  is  not  a  contract,  but  a  mere 
overture  to  make  one;  2.  If  a  contract,  it  is  not  binding,  be- 
cause there  is  no  mutualiiy;  and,  8.  Because  it  is  nudum 
pactum.  As  to  the  first  point,  we  think  the  paper  contains  an 
undertaking  on  the  part  of  the  defendants.  They  say,  "we 
agree  to  ship  and  forward,"  etc.,  thereby  obliging  themselves  to 
perform  what  they  thus  agree  to  do.  2.  As  to  the  second  point, 
we  think  there  is  mutualiiy  in  this  contract.  The  fact  that  the 
agreement  is  optional  as  to  one  of  the  parties,  and  obligatory 
as  to  the  other,  does  not  destroy  its  mutualiiy.  If  there  be  a 
sufficient  consideration  on  both  sides,  it  is  mutual:  3  Johns.  81;^ 
2  Id.  253;*  13  Mass.  91.'  The  stipulation  here  is,  by  the  one 
party,  that  they  will  deliver  the  salt  when  called  on,  and  by  the 
other,  that  he  will  pay  for  the  salt  so  delivered  at  fifty  cents  per 
bushel.  This  constitutes  the  mutuality.  These  promises,  the 
one  in  consideration  of  the  other,  are  sufficient  to  make  the  con- 
tract binding.  The  agreement  on  the  part  of  Cherry  is  to  pay 
for  the  salt  at  fifty  cents  per  bushel,  and  he  can  not  claim  the 
performance  of  the  engagement  on  the  part  of  the  defendants, 
unless  he  is  ready  to  fulfill  his  own  as  set  out  in  the  contract. 
It  can  not,  therefore,  be  regarded  as  a  naked  undertaking  by 
one  party  only;  for  mutual  executory  undertakings  constitute  a 
sufficient  consideration:  8  Johns.  81. 

L  JHrtJWjiv.  JVMfon,  8  Joluis.  Om.  81.  3.  GUu  ▼.  BradUf,  2  Jobaa.  Ou.  8B8L 
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Let  the  judgment  be  vevenied,  and  this  court  proceeding  to 
giye  such  judgment  as  the  circuit  court  should  hare  rendered, 
order  that  judgment  to  be  entered  upon  the  yerdict  of  the  jury. 


GXNXBALLT  DT  A  CONTBAOf  PBOBUBCS  MUST  BB  COKOVBBJDITaild  oUigfttOiy 

upon  both  parties:  Tucker  v.  Woodst  7  Am.  Dec.  30S.  A  proposed  oontraot 
most  be  accepted  by  a  party  who  wishes  the  benefit  thereof:  JohndonY.  IMetp 
82  Id.  738.  And  generally  a  proposal  may  be  withdrawn  at  any  time  prior 
to  its  acceptance:  JSkkridge  ▼.  Ohmr,  26  Id.  844.  See,  however,  Mone  ▼• 
^eUoiM,  28  Id.  372. 

OmoNAL  GoKTBACXB. — ^It  has  been  doubted  in  many  casss  whether  a  con- 
tract in  which  one  person  has  an  option  to  do  a  certain  thing  or  not,  is  bind- 
ing on  the  other  par^.    The  objection  to  saoh  cotttraots  is,  that  there  is  no* 
mntoality  of  contract  between  the  partiea.    It  is  said  that  one  party  i» 
boond  while  the  other  may  do  something  or  nothing.    An  able  writer,  speak* 
ing  of  this  apparent  want  of  mntoality,  says:  "  This  is  a  mistake.    The  party 
making  the  pronuse  is  bound  to  nothLiig  until  the  promisee,  within  a  reason- 
able time,  engages  to  do^  or  else  does  or  begins  to  do,  the  thing  which  is  tha 
condition  of  the  iirst  promise.    Until  soch  engagement  or  such  doing,  tha 
promisor  may  withdraw  his  promise,  because  there  is  no  mutuality,  and 
theielore  no  consideration  for  it.    But  after  an  engagement  on  the  part 
of  the  promisee  which  is  sufficient  to  bind   him,  then  the  promisor  la 
bound  also,  because  there  is  now  a  promise  for  a  promise,  with  entire 
mutuality  of  obligation.    So,  if  the  promisee  begins  to  do  the  thing,  in 
a  way  which  binds  him  to  complete  it,  here  also  is  a  mutuality  of  obli-' 
gation.    But  if  without   any  promise  whatever,   the  promisee    does   the 
thing  required,  then  the  promisor  is  bound  on  another  ground.    The  thing; 
done  is  itself  a  sufficient  and  a  complete  consideration;  and  the  original 
promise  to  do  something,  if  the  other  party  would  do  something,  is  a  contin- 
uing promise  until  that  other  party  does  the  thing  required  of  him:"  1  Pa^ 
sons  on  Con.  451.    In  Morae  v.  BellowBj  28  Am.  Deo.  372,  where  A.  promised 
B.  that  if  he  would  procure  an  assignment  of  certain  bonds  held  against  him 
for  the  payment  of  claims  due  from  him  therein  specified  he  would  pay  B. 
the  amoant  of  such  chums,  it  was  held  that  a  subsequent  procurement  by  B. 
of  an  assignment  of  said  bonds  was  such  a  compliance  with  the  proposition 
of  A.  as  to  constitute  a  binding  contract  between  the  parties,  and  that  thera 
was  a  sufficient  consideration  and  mutuality  of  contract,  notwithstanding 
there  was  no  original  promise  on  the  part  of  A.  to  comply  with  said  proposi- 
tion.   The  compliance  must  be  within  a  reasonable  time,  which  is  a  question 
of  law,  and  in  this  case,  although  nearly  two  years  had  elapsed,  yet  under  the 
circumstances  of  the  case  the  court  held  it  to  be  a  reasonable  time.    In  de» 
livoring  the  opinion  Judge  Upham  said:  '*  It  is  not  necessary  that  the  consid- 
eration should  exist  at  the  time  of  making  the  contract:  for  if  the  person  to 
whom  a  promise  is  made  should  incur  any  loss,  expense,  or  lisbility  in  conse- 
quence of  the  promise,  and  relying  upon  it,  the  promise  thereupon  becomes 
obligatory.    Until  the  performance  of  the  condition  by  the  promisee  the  obli 
gation  of  the  contract,  or  promise,  is  suspended,  there  is  no  consideration) 
the  promise  is  ntuium  pctctum.    After  performance  it  is  clothed  with  a  valid 
consideration,  which  relates  back  to  the  promise,  and  then  it  becomes  obliga- 
tory." To  the  same  effect  are  Train  v.  Odd,  5  Pick.  384;  Gardner  v.  WMer,  17 
Pick.  413,  and  C'dtflordv.  IToters,  98  Mass.  698.    InKennawayy.  Treleavan^B 
Mee.  k  W.  601,  the  promise  was  a  letter  in  the  words:  **Truro^  July  12, 
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1838.  Messrs.  Kezmaway  &  Co.,  Grentlemen — I  hereby  gaanntee  to  yon, 
Messrs.  Reimaway  ft  Co.,  the  sum  of  two  hundred  and  fifty  poands  in  case 
Mr.  Paddon,  of  etc.,  should  default  in  his  capacity  of  agent  and  traveler  to 
yon,  William  S.  Treleavan."  In  Newbury  v.  Armetrong,  6  Bing.  201,  it  was: 
"  I  agree  to  be  security  to  you  for  T.  C.  for  whatever,  while  in  your  employ, 
you  may  trust  him  with,  and  in  case  of  default  to  make  the  same  good."  In 
each  case  the  contract  was  held  completed,  mutual,  and  binding  as  soon  as 
aeted  upon  by  the  promisee.  To  the  same  efiect  is  Yard  ▼.  Eland,  1  Ld.  Baym. 
aaS;  Phdp$  V.  Timnuend,  8  Pick.  392;  CabeUero  v.  Slater,  25  E.  L.  ft  E.  285; 
Ji<^iey  y.  TmBer,  I  Cromp.  M.  ft  R.  692;  1  Chitty  on  Contracts,  20,  and 


Porter  v.  Woods  et  al. 

[8  HmvBBBn,  M.] 

Worn  PAsnAL  OR  Impzrveot  Pebtobicancx  of  an  Agkeeiunt  a  reooyeiy 
may  be  bad  on  a  quantum  vaUbai, 

BaOOYKBT  09  A    QUANTUM  VaLEBAT    MUST  BB    ABATED  BT  8U0H  BaKAOB 

for  non-performance  as  could  haye  been  recovered  in  a  cross-action. 

JiTDQMBNT  WILL  NOT   BB    ReTXBSXD  IOR  A  MeRB  ABSTRACT  EbBOR  in  tiM 

charge. 

Thb  &cts  are  Btated  in  the  opinion. 

SmUh  and  Stanton^  for  the  plaintiff  in  error. 

^rown,  for  the  defendants  in  error. 

By  Court,  Beesb,  J.  The  defendants  in  error  brought  an 
action  of  assumpsU  against  the  plaintiff  in  error.  The  declara- 
tion contains  a  count  on  an  indebUatua  aasumpsU,  and  on  a  guarV' 
turn  valebaty  and  counts  upon  a  special  agreement.  The  defend- 
ant below  was  a  plow  manufacturer  near  Memphis,  the  plaintiffs 
manufacturers  of  iron  at  Cumberland  furnace,  and  the  special 
agreement  was  to  deliver  to  the  defendant  in  successive  years  a 
specified  quantity  of  castings,  of  a  description  adapted  to  the 
construction  of  plows,  for  which  defendant  was  to  pay  a  speci- 
fied price.  After  the  deliyeiy  of  fifty-nine  thousand  five  hun- 
dred and  sixty-fiye  pounds  of  these  castings,  the  plaintiffs  failed 
to  deliver  any  more;  and  of  the  quantity  so  deliyered,  a  consid- 
erable portion  was  of  inferior  material,  and  greatly  deficient  in 
reference  to  the  purpose  for  which  they  were  purchased,  and 
therefore  the  contract  between  the  parties  was  rescinded.  Under 
these  circumstances,  two  principal  questions  arise,  and  have 
been  discussed  before  us:  1.  As  to  the  right  of  the  plaintiffs 
to  maJTitain  their  action,  they  not  haying  performed  their  part  of 
the  agreement.  2.  As  to  the  nature  and  extent  of  the  de« 
fendant's  right  to  abate  the  amount  of  plaintiffs'  recovery  b; 
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feason  of  the  non-performance  of  the  agreement  on  their  part. 
That  under  the  circumstances  in  which  the  plaintiffs  present 
themselveSy  thej  can  maintain  this  action,  is  now  well  settled, 
and  has  not  been  very  seriously  controverted.  So  early  in  this 
state  as  1823,  in  the  case  of  Stump  y.  EstUl,  Peck,  175,  the  prin- 
<}iple  was  applied  which  relaxes  the  ancient  rule,  that  prevented 
a  party,  not  fully  performing  his  part  of  a  special  agreement, 
from  rcovering  for  the  whole  value  of  labor  performed  bene* 
ficially,  or  materials  furnished  usefully  for  the  other  party.  In 
the  case  of  EUioU  v.  WUkerson,  8  Yerg.  410,'  the  case  of  Stump 
V.  EstiU  received  the  sanction  of  the  court,  and  the  principle  is 
regarded  as  now  well  settled  in  England  and  America,  that  after 
the  rescission  and  abandonment  of  a  special  agreement,  compen- 
sation for  partial  performance  may  be  recovered,  equal  to,  and 
limited  by,  the  value  and  extent  of  the  benefit  conferred.  And, 
therefore,  the  defendant,  in  such  action,  in  the  second  place  is 
entitled,  by  the  very  statement  of  the  principle  with  its  proper 
limitation,  to  abate  the  recovery  of  the  plaintiff  by  the  damages 
he  has  sustained  on  account  of  the  non-performance  of  the 
plaintiffs'  portion  of  the  agreement.  For  the  plaintiff  himself 
being  entitled  to  recover,  not  on  the  ground  of  his  performance 
of  the  special  agreement,  but  for  valuable  materials  furnished, 
or  beneficial  services  rendered,  and  only  to  the  extent  of  benefit 
4;onf erred  on  the  defendant,  the  defendant  must  be  entitled  in 
abatement,  and  in  ascertaining  the  extent  of  such  benefit,  to 
such  damages  as  in  a  cross-action  by  him  against  the  plaintiff, 
he  ought  to  recover  for  the  non-performance  by  the  other  of  his 
portion  of  the  agreement.  The  court,  in  the  case  before  us, 
•charged  the  jury  that  the  plaintiffs  were  entitled  to  recover  the 
value  of  the  castings,  and  if  the  castings  were  valueless  to  the 
defendant,  as  plow  castings,  still  the  plaintiffs  were  entitled  to 
recover  their  value  for  any  other  purpose,  as  scrap  iron  or  the 
like.  ''  But  the  court  also  charged  the  jiiry,  that  in  making  up 
their  verdict,  they  could  not  consider  the  loss  or  damage  or  ex- 
pense that  the  defendant  had  incurred  in  consequence  of  the 
failure  of  the  plaintiffs  to  perform  their  part  of  the  contract. 
That  the  defendant  could  only  avail  himself  of  such  loss,  dam- 
4iges,  or  expense  in  a  cross-action  against  the  plaintiffs." 

From  what  has  already  been  said,  it  is  seen  that  we  must  re- 
gard the  latter  part  of  this  charge  as  erroneous,  for  the  defend- 
ant was  entitled  to  insist  in  abatement  upon  just  such  damages 
4U3  in  a  cross-action  he  would  have  been  entitled  to  recover. 

1.  MUioU  ▼.  WOkinton,  8  Y«cg.  411. 
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But  the  damages  daimed  by  the  defendant,  upon  the  facts 
proyed  in  the  case,  or  sought  to  be  proved  by  the  portions  of  a 
<ieposition  set  out  in  the  record,  which  were  rejected  by  the  court, 
were  not  such  damages  as  a  defendant  in  a  cross-action  would 
•have  been  entitled  to  recover;  they  were  for  delay  in  business, 
ior  injury  to  his  reputation,  for  speculatiTe  profits,  for  expense 
incurred  in  trips  to  the  Cumberland  furnace;  and  therefore, 
.tJthough  the  rule  laid  down  by  the  court  was  erroneous,  still  as 
no  proof  was  made  in  the  case,  or,  in  the  deposition  referred  to, 
was  offered  to  be  made,  which  in  a  cross-action  would  haye  con-- 
stituted  a  proper  ground  for  a  recoyery,  we  do  not  feel  called 
upon  to  reyerse  the  judgment  upon  the  mere  ground  of  this  ab- 
■stract  error  in  the  charge.  But  the  bill  of  exceptions,  in  an- 
other part  of  it,  states  that  the  defendant  offered  to  proye  the 
amount  of  damages  he'had  sustained  by  reason  of  the  inferiority 
of  the  castings  furnished  by  plaintiffs,  and  the  failure  on  their 
part  to  perform  the  contract;  the  expense  he  had  been  put  to 
to  procure  other  castings,  especially  points,  in  the  place  of  those 
furnished  by  the  plaintiffs,  and  which  was  refused  1j  the  court. 
Now,  if  before  the  rescission  of  the  contract,  the  defendant,  in 
order  to  supply  omissions  or  defects,  had  to  procure  points  or 
other  castings  at  a  higher  price,  it  would  constitute  a  just 
.ground  of  abatement.  It  may  be  that  no  other  or  different 
testimony  than  that  contained  in  the  deposition  referred  to, 
was  offered  or  rejected,  and  that  the  statement  quoted  may  be 
recapitulatory  of  that  rejection;  if  this  be  so,  it  is  to  be  regretted, 
.as  the  yerdict  in  that  case  is  probably  right.  But  the  statement 
is  general,  and  describes  a  character  of  eyidence  proper  to  haye 
been  heard  and  considered  of  by  the  jury,  if  it  related  to  trans- 
iictions  prior  to  the  rescission  of  the  contract. 

We  are,  therefore,  and  for  this  reason,  constrained  to  reyerse 
the  judgment.  In  support  of  the  principal  question  decided  in 
the  present  case,  we  particularly  refer  to  the  case  of  BUmchard 
y.  Ely,  21  Wend.  342  [34  Am.  Dec.  250] 


In  an  AcnoN  for  a  Past  Pekforuance  the  defendant  may  set  np  the 
i>reach  of  the  contract  and  damages  in  diminution  or  even  in  eztingaishment 
of  the  plaintiffs  demand:  Sickela  v.  Pattiaon,  28  Am.  Dec  527.  But  part 
.performance  of  an  entire  contract  need  not  be  accepted:  MeOehee  v.  Hill,  29 
Id.  277.  Where  there  has  been  part  performance  of  one  of  two  dependent 
covenants,  the  party  soaght  to  be  charged  apon  his  covenant  on  account  of 
«aeh  part  performance  may  reduce  the  damages  by  showing  the  loss  he  haa 
incurred  on  account  of  there  not  having  been  entire  performance:  Chreen  ▼. 
J4iUon,  31  Id.  707. 

This  case  is  cited  in  Pettee  v.  Tennessee  McuMi^aeturmg  Co.,  1  Sneed,  386,  te 
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th«  effect,  that  after  the  abandonment  of  a  special  agreement^  oompeneatioii  for 
partial  perf ormanoe  may  be  reoovered  equal  to  and  limited  by  the  value  and  ex- 
tant of  the  benefit  conferred,  sabject  to  be  abated  by  the  damages  the  defendant 
has  eoitained  by  the  non-performance  of  the  plaintilTs  part  of  the  agreement. 
In  Crouch  7.  MSler,  5  Humph.  586,  it  ie  decided  that  reoonpment  of  damagee 
is  allowed  the  defendant  where  the  plaintiff,  having  only  partially  perfonned 
hit  OGDtnot,  oomea  into  oonrt  aaking  compenaation  for  saoh  part  performance. 
1N>  the  Hune  effeet:  Stmmp  ▼.  EMI,  Peok,  175;  Irwm  v.  Beil,  1  Tenn.  486. 


Gbeen  irr  All.  t;.  Bbotleb. 

iS  HuMFnaan,  10T.) 
[ON  OF  A  OosT&AOT  WILL  NOT  BX  Qbastkd  whore  the  defendant 
haa  entered  into  a  penal  bond  for  its  fnlfiUment,  and  has  evinced  no  eeri- 
ooa  porpoae  to  render  himself  nnable  to  comply  with  its  terms. 
AoBxucxifT  TO  Make  a  Certain  Division  or  Pbopkbtt  bt  Will,  npon 
a  soffident  consideration,  is  valid,  and  may  be  enforced  in  a  aoort  ol 
eqoity  against  the  estate  of  the  decedent,  if  not  oomplied  with. 

Tex  fiicts  are  stated  in  the  opinion. 
Jt.  J.  MoKirmey^  for  the  complainantB. 
J.  A.  McKinney,  for  the  defendant. 

By  Court,  Gbeen,  J.  A.  Brojles,  the  defendant,  mamed  tL^ 
ividow  of  B.  Broyles,  who  had  four  daughters,  two  of  them  the 
complainants  in  this  canse.  Beuben  Broyles  died  seised  of  a 
tract  of  land  of  forty-six  acres,  and  was  part  owner  of  a  mill. 
When  his  children,  who  were  stex>-children  of  the  defendant, 
became  of  age,  they  conveyed  all  their  interest  in  this  land  and 
mill  to  the  defendant,  in  consideration  of  which,  he  executed  to 
them  a  penal  bond,  conditioned,  that  at  his  death  he  would 
make  the  said  step-children  equal  with  his  own  children  in  the 
distribution  of  his  estate.  And  to  this  end,  he  would  execute  a 
will  TPftl"T>g  said  bequests,  and  which  will,  he  covenanted  that 
he  would  not  revoke. 

The  condition  to  said  bond  further  stipulated  that  said  Adam 
would  not  seU  or  convey  any  of  his  estate  during  his  life,  so  as 
to  defraud,  or  defeat  the  before-mentioned  persons,  except  for 
the  necessary  support  of  himsftlf  and  family.  He  further  bound 
himself,  that  he  would  at  no  time  give  to  his  own  children  more 
of  his  estate  than  to  his  said  step-children.  This  bond  is  dated 
in  1817. 

The  complainants,  Oreen  and  wife,  and  Yaught  and  wife,  ex- 
hibit this  bill,  all^^ing  that  the  defendant  has  expended  much 
more  money  upon  his  own  children,  in  rearing  and  educating 
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tbem,  than  lie  did  upon  the  complaiDants;  that  he  has  advanoed 
money  to  a  coneddeiable  amount  to  set  his  sons  up  in  business; 
and  that  he  has  recently  threatened  that  he  would  sell  all  his 
estate  and  move  away,  and  so  squander  it,  as  to  defeat  any  right 
complainants  may  have  under  the  aforesaid  bond. 

The  biU  prays  that  said  Broyles  be  enjoined  from  selling  or 
disposing  of  any  of  his  property  by  which  the  rights  of  the  com- 
plainants  might  be  prejudiced;  that  he  shall  be  compelled  to 
giTC  sufficient  security  for  the  performance  of  his  said  under- 
taking; or  that  the  said  contract  be  rescinded,  and  the  parties 
restored  to  all  their  rights  as  if  the  same  had  never  been  made. 
The  answer  of  the  defendant,  admits  the  execution  of  the  bond, 
and  that  it  is  obligatory  on  him.  But  denies  that  he  has  vio- 
lated any  of  its  stipidations;  denies  that  he  has  given  to  any  of 
his  own  children  more  property  than  the  complainants  received; 
denies  that  he  had  ever  said  that  he  would  divest  himself  of  his 
property,  for  the  piu:poBe  of  defeating  the  rights  of  the  com- 
pKinants;  and  states,  that  defendant  has  always  intended, 
and  now  intends  to  fulfill  his  engagement  in  its  letter  and  spirit. 

Many  depositions  have  been  taken  in  this  cause,  which  it  is 
needless  to  notice  particularly;  but  the  general  tenor  of  which 
supports  the  statements  of  the  answer. 

The  defendant  was  Und  and  parental  towards  his  step-chil- 
dren while  he  was  rearing  them;  and  since  they  have  been  mar- 
ried, has  contributed  to  their  comfort  and  support.  He  has 
treated  his  own  children  as  he  did  the  complainants,  with  some 
slight  exceptions,  which  accidental  circumstances  may  have  in- 
duced; and  with  the  exception,  that  the  facilities  for  affording 
instruction  to  his  children  have  been  greater  than  existed  when 
the  complainants  were  young,  and  consequently  they  have  re- 
ceived a  better  education  than  complainants.  The  defendant 
has  been  industrious  and  thrifty,  and  has  greatly  increased  his 
estate,  and  is  managing  it  weU  for  all  concerned.  He  has  not 
made  donations  to  his  own  children  greater  than  those  made  to 
his  step-children,  with  the  exception  of  complainant  Green,  who 
has  refused  to  receive  contributions  from  the  defendant. 

The  court  is  of  opinion,  that  the  defendant  has  exhibited  no 
serious  purpose  to  sell  and  squander  his  estate,  with  a  view  to  de- 
feat the  complainants'  rights;  that  the  expressions  indicating  such 
purpose,  which  were  uttered  to  one  witness,  were  used  in  a  mo- 
ment of  irritation,  excited  by  what  he  considered  the  misconduct 
of  the  complainant  Green,  and  are  not  of  a  character  to  establish 
the  existence  of  such  purpose  so  as  to  authorize  the  interference 
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of  this  court.  This  conclusion  is  the  more  satisfactoxy,  because- 
the  whole  tenor  of  his  conduct  and  conversation  on  the  subject 
has  evinced  a  disposition  on  the  part  of  the  defendant  to  complj 
faithfully  with  the  stipidations  of  his  agfreement. 

We  think  this  agreement  confers  upon  the  complainants  a 
right  to  an  equal  participation  with  the  defendant's  children  io 
the  estate  of  the  defendant  after  his  death,  which  right  may  be- 
enforced  in  a  court  of  equity,  should  the  defendant  fail  to  make- 
a  will  according  to  its  terms.  And,  therefore,  there  is  no  ground 
for  rescinding  the  agreement  between  the  parties,  and  vesting- 
in  the  complainants  the  land  conveyed  by  their  deed  to  the  de- 
fendant. The  decree  is  therefore  afiSrmed,  and  the  bill  dis- 
missed. 


Fob  Bbsgission  ofCosttracts  Made  with  Hsirs,  revenionen,  aod  ezpeoU 
ants  in  the  life-time  of  the  ancestor,  see  note  to  HcugVs  Admmiftralorp' 
▼•  Hmntt  15  Am.  Deo.  574;  see  also  TruU  v.  Ecutman^  87  Id.  126,  aod  notew 


KlHEPATBIGE    V.   McGuLLOUGEL 

[3  HUXPUXETB,  171.] 

LfDOBSBB  OF  A  PAST  DuB  NoTE  MUST  Make  A  Demakd  of  the  maker,  and 
give  notice  of  non-payment  to  the  indorser  to  charge  the  latter. 

DOf AND  MUST  BE  MaDB  AT  THE  RESIDENCE  OF  THE  MaKBB,  if  knOWn,  thongil> 

he  is  not  at  home. 
Note  Payable  in  Current  Bank  Notes  is  Non-nbootiablb,  and  an  in« 
dorser  of  it  is  only  liable  when  he  specially  contracts  to  be  so^  or  wher» 
he  transfers  the  paper  fraudulently,  and  then  not  npon  the  indonement. 

Thb  facts  are  stated  in  the  opinion. 

Hale,  for  the  plaintiff. 

J.  A.  McKinney,  for  the  defendant. 

By  Court,  Turlet,  J.  This  is  an  action  brought  before  a  jus- 
tice of  the  peace  against  the  defendant,  as  the  indorser  of  a  note 
made  payable  in  current  bank  notes,  and  removed  to  the  circuit 
court  by  appeal.  The  indorsement  is  in  the  usual  form,  viz. : 
*'  I  assign  the  within  note  to  William  Kirkpatrick  for  value  re- 
ceived." The  jury  found  a  verdict  in  favor  of  the  indorser  upon 
which  judgment  was  rendered,  to  reverse  which  an  appeal  in  the 
nature  of  a  writ  of  error  is  prosecuted  to  this  court.  The  bill  of 
exceptions  shows  that  John  M.  Donaldson,  one  of  the  makers  of 
the  note,  had  left  the  county  of  Hawkins,  where  he  resided  previ- 
ous to  the  indorsement,  and  had  not  since  returned,  and  this  waa 
all  the  proof  in  the  case. 
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The  caae  in  the  circuit  court  turned  upon  the  question  of  due- 
diligence  on  the  part  of  the  indorser.  The  judge  charged  th& 
JTny  that  **  to  entitle  the  plaintiff  to  recover,  he  must  show  that 
he  made  a  demand  of  the  maker  and  gave  notice  of  the  non-pay- 
ment to  the  indorser,  and  this  must  be  done,  although  the  note^ 
-was  due  at  the  time  of  the  assignment.  That  if  the  maker  is  not 
at  home,  and  his  usual  place  of  residence  is  known,  demand 
must  there  be  made  and  notice  given/'  The  law  is  laid  down 
correctly  in  this  charge.  But  a  graver  question  arises  in  this 
case,  which  strikes  at  the  root  of  the  indorsee's  rights  against 
the  indorser,  and  that  is,  could  diligence,  the  most  strict,  have- 
charged  him  ?.  By  the  law  merchant,  the  indorsers  of  all  nego- 
tiable paper  are  liable  for  its  redemption,  upon  the  exercise  of 
reasonable  diligence  on  the  part  of  the  holder;  what  this  reason- 
able diligence  is,  is  well  settled,  and  need  not  here  be  inquired 
into.  Is  this  paper  negotiable,  is  the  question  for  consideration  r 
no  paper  is  negotiable,  which  is  not  payable  in  money  and  with- 
out contingency.  This  is  a  principle  so  well  established,  that  it 
would  seem  to  be  unnecessary  to  refer  to  authorities  for  its  sup- 
port. "We  will,  however,  cite  a  few  from  our  own  reports  r 
Looney  v.  Pinckston,  1  Tenn.  384,*  **  a  note  for  money  which  may 
be  discharged  by  the  deliveiy  of  a  negro,  is  not  negotiable;" 
Childress  v.  Stewart*  Peck,  276,  **  a  note  payable  in  bank  bill» 
is  not  a  note  for  money,  and  therefore  not  negotiable;"  Lawrence 
V.  Dougherty  and  Owin,  5  Yerg.  435,  **  a  note  for  money  which  may 
be  discharged  in  cotton,  is  not  a  note  for  the  payment  of  money 
but  property,  and  therefore  not  negotiable."  In  the  case  of 
Oamble  v.  EaUon  and  Whyte*  Peck,  130,  the  court  decided  thai 
debt  will  not  lie  upon  a  note  for  six  hundred  and  twenty-nine^ 
dollars  in  current  bank  notes,  because  current  bank  notes  do  not 
mean  gold  and  silver,  and  all  the  plaintiff  can  ask  in  case  of  non- 
performance of  the  contract  would  be  as  much  money  in  gold 
and  silver  as  the  .bank  notes  were  worth  at  the  time.  This  de- 
cision has  been  invariably  followed  by  the  courts  of  this  stat& 
ever  since,  and  be  it  right  or  wrong,  has  been  too  well  settied  to 
be  now  shaken.  The  necessazy  result  is,  that  a  note  payable  in 
current  bank  notes  is  not  a  note  for  the  payment  of  money,  for 
if  it  were,  debt  would  lie  by  all  the  authorities;  not  being  for  the 
payment  of  money,  it  is  not  negotiable.  What  are  the  liabilitiea 
of  the  indorser  of  paper  which  is  not  negotiable?  He  is  only 
responsible  when  he  specially  contracts  to  be  so,  or  where  he 
transfers  paper  fraudulently,  and  in  the  latter  case  not  upon  the 

1.  OtmUm,  8BA.  S.  CkOdrm  ▼.  Stuart  8.  QambU  ▼.  natUm  mmd  WMU 
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indoxsement,  bat  by  special  action  for  the  conBideration  paid  by 
the  indorsee.  In  the  case  cited  from  1  Tenn.  384,  it  is  held  that 
the  assignor  of  paper  not  negotiable  is  not  liable  unless  he  has 
been  guilfy  of  fraud.  In  the  case  cited  from  5  Yerg.  435,  it  is 
held  tiiat  the  indorser  of  a  property  contract  is  not  liable  by  the 
law  merchant.  These  authorities  seem  to  be,  and  indeed  are 
condusiTe  upon  the  case  under  consideration.  But  the  supreme 
court  of  this  state  in  the  case  of  Childreas  y.  Stewart,  before  re- 
ferred to,  and  the  case  of  Deberry  t.  Reader,*  Id.  451,  haTe  held 
principles  totally  at  war  with  the  legal  analogy  of  the  cases  cited, 
in  fact,  as  we  conceiTC,  so  contradictory  to  them  that  they  can 
not  stand  together. 

Judge  Haywood  says  in  the  case  of  ChUdreaa  t.  Stewart,  that 
although  a  note  payable  in  bank  bills  is  not  negotiable,  yet  the 
assignee  may  hold  the  assignor  responsible  under  the  act  of 
1801,  c.  6,  sec.  54,  which  authorizes  a  suit  in  the  name  of  the 
assignee  upon  bills  and  notes  for  specific  articles.  This  is  a  pro- 
vision of  the  statute,  which  was  intended  only  to  make  such 
contracts  assignable,  and  to  give  the  assignee  an  action  in  his 
own  name  against  the  maker.  In  the  case  of  Lawrence  t.  Dowghr 
erty,  5  Yerg.  535,  the  proposition  above  asserted  by  Haywood  is 
denied  expressly.  In  that  case  it  is  said,  *'  that  the  indorser 
was  not  liable  by  form  of  the  statute  was  decided  twenty  years 
ago,  in  the  case  of  Looney  v.  Pinckston,  which  decision  we  feel  it 
our  duty  and  inclination  not  to  disturb.''  The  case  of  ChUdreaa  v. 
Stuart  then  upon  this  point  is  not  law. 

In  the  case  of  Deberry  v.  Darnell  and  Reader,  Judge  Catron, 
who  delivered  the  opinion  of  the  court,  says,  "  that  the  note  is 
negotiable  and  the  indorser  liable  in  an  action  on  the  case 
sounding  in  damages,  we  have  no  doubt.''  This  was  a  note 
payable  in  North  Carolina  bank  notes,  and  an  action  of  debt 
had  been  brought  against  the  indorser,  and  the  only  question  in 
the  case  was  whether  this  action  would  lie;  it  was  held  that  it 
would  not — the  observation  of  Catron,  judge,  upon  the  indors- 
er's  liability  in  an  action  on  the  case  is  obUer  and  entitled  to  no 
weight  as  an  adjudged  principle.  In  the  case  of  Lawrence  v. 
Dougherty  and  Qwin,  the  same  judge  says,  ''  that  notes  made 
payable  in  bank  notes  have  been  treated  as  negotiable  in  England 
and  New  York."  This  is  true,  but  why  ?  Because  they  are  there 
held  to  be  notes  for  the  payment  of  money  and  not  specific  arti- 
cles, the  value  of  which  is  to  be  scaled  by  a  jury.  But  here  we 
have  held  otherwise:  they  are  not  for  money — ^therefore  debt  will 
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not  lie  upon  ihem.  If  not  for  money,  the  indorser  is  not  le- 
sponsible  by  the  law  merchant,  and  so  Haywood  felt  when  he 
rested  the  liability  upon  the  act  of  1801.  Bat  Judge  Catron 
-considers  negotiable  bank  notes  as  being  quasi  money.  This 
blowing  y'^*"^  and  cold  can  not  be  permitted.  A  note  payable  in 
•current  bank  notes  is  a  note  for  money  or  it  is  not:  it  can  not  be 
money  for  one  thing  and  not  money  for  another.  We  are  com- 
pelled by  the  weight  of  authority  to  say  that  is  not  for  money, 
and  therefore  not  negotiable,  and  as  a  necessaiy  consequence, 
that  the  indorser  is  not  responsible  by  the  custom  of  merchants. 
TFhe  judgment  of  the  circuit  court  is  therefore  correct  and  will 
be  affirmed. 


Thb  BmcT  or  ths  Statutb  of  1762  making  notes  for  speoific  artlolM 
Mrignable,  la  simply  to  confer  upon  the  assignee  the  right  of  action  in  hit 
own  name  at  law  or  in  equity.  The  note  in  his  hands  is  subject  to  all  the 
equities  to  which  it  was  subject  in  the  hands  of  the  assignor:  Moore  v.  Wek*f 
3  Sneed,  46;  Woife  v.  Tyler,  1  Heisk.  313;  and  an  indorser  of  such  note  Is  not 
liable  as  such:  Lawrence  v.  Dougherty,  5  Terg.  435;  Drew  ▼•  Olarhe^  Cooke, 
374. 

Whxn  a  Note  is  Indobsio)  ajtsb  its  Matubttt,  the  indoxser  is  not 
liable,  unless  demand  for  payment  is  made  upon  the  maker  within  a  reason- 
able time  and  notioe  of  dishonor  giyen  the  indorser:  PoUe  ▼.  Totteson^  10 
Am.  Dea  663;  JSk^fert  ▼.  Des  Goudrea,  12  Id.  609,  and  note;  Berry  y.  Bobm' 
4(m,  6  Id.  267;  OoU  ▼.  Batmard,  29  Id.  684,  and  note. 


GbBENWAT  and   MaBSHATiTi  v.  GAITErOK 

[3  BUMPRBBTS,  177.] 

JuDOiisNT  Bboomss  A  LiXN  UPON  After-acquiiued  Lands  eo  hutanti  the 
conveyance  passes  to  the  judgment  debtor,  if  within  the  time  limited  by 
the  statute  for  the  continuance  of  the  lien  upon  lands  owned  at  the  time 
of  the  judgment. 

Ejeotmsnt  by  Cannon  against  Marshall  and  Greenwaj.  Gan- 
non recoTered  a  judgment  against  Marshall  on  the  twenty-sec- 
ond of  January,  1838,  for  one  hundred  and  twelve  dollars  and 
sixty-two  and  one  half  cents.  The  lot  in  oontroyersy  was 
deeded  to  Marshall  by  one  Griffith  on  the  second  of  April,  1838, 
and  on  the  same  day  was  deeded  by  Marshall  to  Greenway .  The 
sheriff  sold  the  land  to  satisfy  the  judgment  of  Cannon  against 
Marshall,  and  Cannon  became  the  purchaser,  and  reoeiyed  the 
^  sheriff's  deed.     The  judge  below  charged  the  jury  that  the 

judgment  lien  attached  to  the   land  on  its   conTey anoe  io 
Marshall.    Judgment  was  given  for  plaintifll 

Am.  Pmo.  Tob.  ZXXEX-U 
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Jamofftn,  for  the  plaintiffs  in  error. 
Cannon,  for  the  defendant  in  error. 

By  Court,  Bxbsb,  J.  Various  grounds  for  the  afSrmanoe  of 
the  judgment  of  the  circuit  court  have  been  insisted  on  in  argu- 
ment. We  shall  not  go  into  the  consideration  of  any  of  these 
«xcept  one,  and  that  is  that  conceding  that  Marshall  had  not  at 
the  time  of  the  le^y  such  an  interest  in  the  land  sued  for  as  waa 
by  law  subject  to  execution  sale;  yet  having  acquired  the  legal 
title  by  deed  after  the  judgment  and  prior  to  the  sale,  the  lien  of 
the  judgment  attached  eo  inaUmli  the  conyeyance  passed  to  him, 
and  his  subsequent  conveyance  to  Greenway  was  subject  to  that 
lien — and  left  Greenway  in  no  better  condition  than  Marshall  in 
this  suit,  that  a  judgment  is  a  lien  on  after^aoquired  lands.  We 
think  this  ground  well  taken. 

The  lien  expressly  given  by  the  act  of  1831  commences  by  the 
veiy  terms  of  the  statute  from  the  rendition  of  the  judgment, 
and  continues  under  the  drcumstanoes  stated  in  the  statute  for 
twelve  months,  and  attaches,  we  think,  to  all  lands  possessed  by 
the  debtor  at  the  time  of  the  judgment  or  acquired  so  as  to  be 
sold  within  the  time  limited  by  the  statute.  We  see  no  reason 
why  the  limited  lien  given  by  our  statute  should  not  be  held  to 
extend  to  the  after-acquired  lands  as  well  as  to  those  owned  at 
the  time  of  the  judgment.  This  is  so  held  under  the  New  York 
statute,  and  is  a  rule  of  the  English  common  law,  4  Eenfs  Com. 
435,  436,  and  as  with  us,  the  lien  is  of  veiy  short  continuance, 
the  reason  is  strengthened  for  giving  to  it  all  proper  scope  and 
operation  as  to  the  subject-matter  to  which  it  shall  be  attached. 
Such  lands  are  embraced  by  the  words,  and  we  think  the  policy 
of  the  statute.    Upon  this  ground  we  afiSrm  the  judgment. 

A  JuDOMKNT  Jaxs  AT  CoMMON  Law  extended  to  all  the  lands  of  the  judg- 
ment debtor  owned  at  the  date  of  the  judgment  and  those  subsequently  ac- 
quired, and  that  is  generally  the  rule  among  the  American  states,  but  has 
been  changed  in  some  of  them,  as  Ohio  and  Pennsylvania,  where  it  is  held 
that  it  does  not  attach  on  subsequently  acquired  lands:  Hoods  v.  Symmes^  13 
Am.  Dec.  621,  and  note.  See  also  McChmg  ▼.  Beime,  34  Id.  739;  Goomba  ▼. 
Jordan^  22  Id.  236,  and  note. 

LAin>S    AOQUIKED    AFTSB    SkVERAL    JuIX^MBNTS    HAVX    BEEN  RbNDBBED 

AGAINST  A  Pabtt  are  subject  to  judgment  liens  at  the  instant  of  his  receiv- 
ing the  title.  The  liens  all  attach  at  the  same  time,  and  stand  upon  the  same 
footing,  although  the  judgments  may  have  been  recovered  at  different  times: 
Jieife  V.  McComb,  2  Head,  658.  In  Davis  v.  BenUm,  2  Sneed,  666,  it  was  de- 
cided that  by  the  act  of  1831  a  judgment  lien  attaches  to  land  acquired  after 
the  expiration  of  one  year  from  the  rendition  of  judgment^  and  continues  for  one 
year  after  title  is  acquired,  within  which  time  it  may  be  levied  upon  and  sold» 
.and  the  sale  defeats  and  avoids  any  intermediate  alienation  by  the  judgment 
debtor.     See  also,  to  the  same  effect.  Chapron  v.  Cassaday,  3  Humph.  661. 
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Baghman  v.  Gbawfobd. 

[8  HukPBBsra,  313.] 

A  Widow  LiyzNO  witb  hze  Fatskr  hat  bb  thb  Hbad  of  a  Fajiilt,  and 
within  the  exemption  of  the  statute,  if  she  have  children  depending  upon 
her  for  support,  although  her  father  claim  absolute  dominion  and  control 
over  the  farm  and  house. 

XuMFnoN. — ^Where  the  benefit  of  the  exemption  law  is  confined  to  judg- 
ments founded  upon  contracts  made  after  a  specified  date,  and  the 
pUyntifF  imites  in  one  judgment  daims  arising  prior  with  those  arising 
snbsequent  to  such  date,  the  defendant  is  entitled  to  the  benefit  of  ex- 
emption against  the  whole  judgment. 

AoxiOH  of  trespass  by  Mrs.  Crawford,  a  widow,  against  Da^id 
Bachman,  a  constable,  who  had  sold  her  only  horse  to  satisfy  a 
judgment  against  her.  The  jndgment  was  obtained  in  NoTcm- 
ber,  1837,  for  a  debt  of  three  dollars  and  fiffy-four  cents,  con- 
tracted in  1833,  and  of  forty-three  dollars  and  thirty-three 
cents,  contracted  in  1835.  The  execution  was  issued  in  1838, 
and  leried  upon  the  plaintiffs  horse,  which  was  sold  to  sat- 
isfy the  judgment.  The  plaintiff  recoTcred  a  judgment  against 
Bachman  for  one  hundred  and  twelTC  dollars  and  serenfy-fiye 
cents.  He  moyed  for  a  new  trial,  and  took  this  appeal  from  the 
order  denying  it. 

B,  c/l  McKinney^  for  the  plaintiff  in  error. 

T.  A,  JS.  Ndsouy  for  the  defendant  in  error. 

By  Court,  Gbebn,  J.  This  is  an  action  of  trespass  against  a 
constable,  for  selling  the  only  farm-horse  belonging  to  the 
plaintiff.  The  principal  question  is,  whether  the  plaintiff  below 
was  the  ''  head  of  a  family"  at  the  time  the  horse  was  seized  and 
sold. 

The  evidence  is  that,  about  sixteen  years  ago,  the  husband  of 
the  plaintiff  dying,  she  went  to  live  with  her  father  and  mother, 
who  were  Texy  old.  Her  father  was  between  eighty  and  ninety 
years  of  age,  owned  the  house  and  land,  and  by  his  permission 
the  plaintiff  and  her  children  liyed  in  the  house  with  him,  and  she 
caused  such  portion  of  the  land  to  be  cultivated  by  her  sons,  as 
she  chose.  The  court  charged  the  jury,  that "  if  the  plaintiff  had 
children  who  were  living  with  her  at  the  time  the  levy  was 
made,  although  she  resided  in  the  same  house  with  her  &ther, 
and  although  he  might  claim  and  exercise  absolute  dominion 
and  control  over  the  house  and  farm,  still  the  plaintiff  being 
the  mother  of  children  residing  with  her,  would,  within  the 
mft^nmg  of  the  Statute,  be  considered  as  the  head  of  her  own 
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family,  and  within  the  exemption  of  the  statute;  and  that  there 
might  be  two  families  reading  together  in  the  same  house  and 
occupying  the  same  apartments." 

To  this  charge  the  defendant  in  error  ezoepts,  and  insists  that 
a  family  consists  of  all  those  who  live  in  the  same  house,  and 
have  one  head  or  manager. 

We  do  not  qusBtion  but  that  the  definition  giTen  is  oonect» 
when  applied  to  the  word  "  family"  in  its  more  general  and 
comprehensiye  sense.  When  one  man  controls,  supervises,  and 
manages  the  afiiEurs  about  a  house,  he  is  in  the  laigeet  sense  the 
head  of  the  family,  and  all  who  reside  in  the  house  are  mem- 
bers of  the  family.  But  it  may  be  a  large  boarding  establish- 
ment, in  which  half  a  dozen  distinct  families  reside.  We  do 
not  suppose  that  these  families  lose  their  character  as  such,  be- 
cause they  reside  under  another  man's  roof,  and  feed  at  a  com- 
mon table.  So  two  families  with  equal  rights  and  claims  may 
reside  together,  and  although  thus  associated,  they  aU  consti- 
tute in  a  large  sense,  one  family — still  the  father,  or  mother,  as 
the  case  may  be,  exercising  a  <Ustinct  control  over  the  children 
and  servants  belonging  to  them — constitutes  each  a  distinct 
family,  and  the  manager  of  each  a  **  head  of  a  family/* 

The  act  of  1833,  chapter  80,  that  provides  for  the  exemption  of 
a  fiirm-horse  and  other  articles  from  execution,  in  favor  of  the 
head  of  a  family  engaged  in  agriculture,  ought  to  be  so  con- 
strued as  to  adyance  the  remedy  the  legislature  intended  to  af- 
ford. There  is  no  reason  that  a  family  engaged  in  agriculture, 
merely  because  it  may  reside  under  Uie  same  roof  with  other 
families,  and  feed  at  a  common  table,  should  be  denied  the 
benefits  of  the  act. 

The  case  of  Bourne  t.  WiU,^  19  Wend.  475,  is  not  analogous 
to  the  case  before  us.  In  that  case  it  was  decided,  that  a  man 
thirty-five  or  forty  years  old,  residing  with  his  step-mother,  and 
having  no  wife  or  children,  was  not  a  ''  householder"  within  the 
meaning  of  the  statute  of  New  York,  that  exempts  the  wearing 
apparel  of  a  householder  from  execution.  He  had  no  family, 
bad  no  control  of  the  house,  and  consequently  could  not  be  a 
**  householder."  But  here,  the  plaintiff  below  vnts  the  mother 
of  children  living  vdth  her,  dependent  on  her  for  protection  and 
support,  and  subject  to  her  control.  They  constituted,  there- 
fore, her  "  family"  peculiarly,  as  contradistinguished  from  that 
of  her  father,  and  she  was  the  head  thereof. 

2.  The  act  of  assembly,  before  referred  to,  provides  that  the 

1.  Ampmt.  five 
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exemption  shall  extend  only  to  executions  issued  upon  judg- 
ments founded  upon  contracts  entered  into  from  and  after  the 
first  day  of  February,  1884.  In  this  case  the  judgment  was 
founded  upon  an  account,  a  few  of  the  articles  mentioned  in 
which,  were  delivered  in  1833,  and  the  larger  portion  in  1835. 
We  think  the  court  properly  charged  the  jury  that  this  was  such 
a  case  as  would  exempt  the  property  mentioned  in  the  statute. 
The  plaintiff  in  the  execution  had  his  right  of  action  for  the 
articles  delivered  in  1833,  and  if  he  had  chosen  might  have 
brought  his  suit  at  the  end  of  that  year,  for  the  recovery  of  their 
value.  But  he  chose  to  let  the  account  run  on  unliquidated 
and  to  sue  for  the  whole  in  this  action.  He  can  not,  by  his 
voluntary  act,  thus  deprive  the  party  against  whom  the  execu- 
tion issued  of  a  right  secured  by  law.  The  defendant  could 
not,  by  any  form  of  pleading  known  to  the  law,  have  caused  the 
proceeding  to  be  reversed,  so  that  one  judgment  should  be  ren- 
dered for  the  sum  due  in  1833,  and  the  other  for  the  articles 
obtained  after  the  first  of  February,  1834.  We  are  therefore  of 
opinion  that  there  is  no  error  in  the  record  before  us,  and  order 
that  the  judgment  be  afi&rmed. 

Hbad  ot  a  Familt. — A  party  claiming  the  ezemptioii  of  personal  prop* 
crty  as  the  head  of  a  family  must  have  a  home,  a  family  circle  at  that  home 
of  one  or  more  nnder  his  control.  The  home  may  be  the  occupation  of  one 
or  more  rooms  or  of  an  entire  house.  Every  man  having  a  minor  child  living 
Is  not  necessarily  the  head  of  a  family;  such  child  may  be  a  part  of  the  fam- 
ily of  another  who  stands  in  the  place  of  a  parent  to  such  child:  Searqf  ▼. 
Suni^  1  Lea,  749.  An  adult,  residing  with  his  step-mother  and  transacting 
her  hosiness  is  not  within  the  meaning  of  the  statute:  Bovme  v.  Witt^  19 
Wend.  475. 


MoCoRRY  V.  King's  Heibs. 

[8  HxnoPBBKTa,  267.] 

Pabol  Evidbngs. — ^The  words  "tract  of  land  bought  of  Charles  and  James 
McCartney,  lying  in  Green  County,"  used  in  a  devise,  are  a  sufficient 
description,  and  parol  endence  is  admiasible  to  show  what  land  was  thus 
bonght,  and  of  how  many  tracts  or  parcels  it  was  composed. 

TxvAKCT  BY  CuBTEST  HAT  BB  Had  ts  Lands  ov  thb  Wife  of  which  she 
had  only  a  seisin  in  law,  they  being  wild  and  uncultivated,  and  not  ad- 
versely possessed. 

The  Statute  of  LiMiTATioirs  dobs  not  Bun  against  Revbbsionbbb  ob 
Remaindzb-kbn  during  the  existence  of  the  particular  estate. 

ITo  Pbesuhftion  of  a  Deed  ob  Obant  Abibes  against  Rehaindeb-men 
or  reversionerB  by  an  adverse  possession  of  twenty  yean  or  more  during 
I2n  oootununce  of  a  particular  estate. 
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COKVmYAXCE    PUBPOBTINO    TO    CONVKT    A    GbBATBB    EsTATB    THAK    THS 

Grantor  Has,  paaaes  the  ectate  that  he  poasenee. 
The  Doctbivs  of  Bbtofpkl  upon  a  Warrantt  onlj  appliea  where  thera 

it  a  privity  of  estate  with  the  warrantor. 
Thb  Jurt  abb  hot  thb  JtTDOBS  ov  thx  Law;  it  Ui  the  provinoe  of  tiM 

Judge  to  exponnd  and  explain  the  law,  and  the  prorlnoe  of  the  Jniy  to 

determine  the  facts. 

Thb  facts  are  stated  in  the  opinion. 

J.  A.  McKinneyy  for  the  plaintiff  in  error. 

Sobert  MbKinney,  for  the  defendants  in  error. 

By  Court,  Beese,  J.  Between  the  years  of  1787  and  1793  in- 
clusive, the  state  of  North  Carolina  granted  to  George  Gillespie, 
the  elder,  four  seyeral  tracts  of  land,  adjoining  each  other,  and 
calling  to  lie  on  McCartney's  branch,  two  containing  one  hun- 
dred acres  each,  and  two  containing  fifty  acres  each.  On  the 
fourteenth  of  December,  1793,  George  Gillespie  made  and  pub- 
lished his  last  will  and  testament,  and  therein,  among  other  be- 
quests and  devises,  devised  as  follows:  **  I  give  and  bequeath  to 
my  well-beloved  daughter,  Jane  Gillespie,  her  heirs  and  assigns 
forever,  the  tract  of  land  I  bought  of  James  and  Charles 
McCartney,  lying  in  Greene  county. "  Some  time  after  the  death 
of  George  Gniespie  the  elder,  his  daughter  Jane,  the  devisee, 
intermarried  with  one  William  King,  and  the  defendants  in 
error  are  their  children. 

In  the  year  1803,  William  King,  without  his  wife  in  any  man- 
ner joining  therein,  conveyed  to  Mahalon  Hayworth,  the  land 
comprised  in  the  four  grants  made  to  George  Gillespie  above 
described,  and  also  the  land  comprised  in  a  one  hundred  acre 
grant  to  one  Ford,  adjoining  to  and  in  some  degree  interfering 
with  the  Gniespie  grants.  In  1804,  Mahalon  Hayworth  con- 
veyed the  land  described  in  three  of  the  Gillespie  grants  and  in 
the  Ford  grant  to  John  Copeland;  and  in  1809,  one  David  Cope- 
land  conveyed  the  same  to  the  plaintiff  in  error;  and  in  the  same 
year  one  Samuel  McNair  conveyed  to  the  plaintiff  in  error,  a 
tract  of  land  estimated  to  contain  sixty  acres,  which  the  deed 
recited  had  been  bought  by  him  of  Mahalon  Hayworth.  The 
plaintiff  in  error  had  been  in  possession  of  the  land  covered  by 
his  deed  since  the  date  thereof.  Jane  King,  the  mother  of  the 
defendants  in  error,  died  in  January,  1828,  and  William  King, 
Lor  husband  and  their  father,  died  in  October,  1835. 

The  defendants  in  error  commenced  this,  their  action  of 
ejectment  on  the  4th  of  February,  1837,  in  which  they  contend 
fur  the  land  comprised  in  the  deed  from  Williann  King  to  Hay* 
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worth;  and  in  the  drcuit  court,  by  the  yerdict  of  a  jury,  they 
recoTered  the  same;  but  before  the  motion  for  a  new  trial,  which 
had  been  entered  in  the  cause,  was  disposed  of,  they  released  all 
title  and  claim  to  so  much  of  the  Ford  grant  as  did  not  inter- 
fere with  the  Gillespie  grants.  A  new  trial  was  refused,  and 
this  api>eal  in  the  nature  of  a  writ  of  error  thereon  prosecuted. 
The  material  points  here  discussed  were  all  made  in  the  circtiit 
court,  and  are  comprised  in  the  well-considered  and  very  dis- 
tinct charge  of  the  circuit  judge  to  the  jury.  We  deem  it 
proper  to  quote  here  the  whole  of  it  from  the  record:  "  If  there 
was  any  part  of  the  Ford  grant  not  covered  by  the  grants  to 
George  Gillespie,  and  which  Gillespie  did  not  purchase  from  the 
McCartneys,  or  for  which  he  had  no  title  at  the  time  of  executing 
the  will,  for  such  part  the  plaintiffs  were  not  entitled  to  have  a 
Teooveiy,  as  the  testator  could  not  devise  lands  to  which  he  had 
no  title.  It  is  further  insisted  by  the  defendant's  counsel  that, 
a  portion  of  the  land  in  some  of  the  tracts  is  not  identified  with 
sufficient  certainty  to  enable  the  plaintiffs  to  recover.  On  this 
point  the  court  instructed  the  jury,  that  the  identity  of  the  land 
sued  for,  must  be  established  with  reasonable  certainty:  absolute 
certainty  is  not  reqtiired;  and  if  from  the  whole  of  the  evidence 
the  jury  beHeve  that  any  of  the  tracts  are  not  sufficiently  identi- 
fied, or  that  the  proof  is  so  vague  and  indefinite  that  they  can 
not  determine  where  the  land  lies,  for  such  tract  they  must  re- 
turn a  verdict  for  the  defendant. 

For  the  defendant  it  is  also  contended  that  nothing  passed 
under  the  devise  in  the  will  of  George  Gillespie  but  the  land 
mentioned  in  the  grant  niunber  1,260,  for  one  hundred  acres^ 
and  that  no  parol  evidence  can  be  introduced  to  explain  the  in- 
tention of  the  testator.  The  court  charged  the  jury  on  this 
point;  that  the  land  purchased  by  George  Gillespie  from  the 
two  McCartneys  passed  to  the  devisee,  Jane  Gillespie,  under  the 
will  of  her  father,  and  that  parol  evidence  was  admissible  to 
show  what  land  the  testator  actually  purchased  from  James  and 
Charles  McCartney,  and  also  to  show  how  many  tracts  or  parcels 
it  was  composed  of,  and  that  its  identity  might  be  shown,  al- 
though there  were  no  particular  metes  and  bounds  designated  at 
the  time  of  the  original  purchase. 

Another  proposition  insisted  upon  by  the  defendant's  counsel 
is,  that  if  the  proof  shows  that  Jane  Gillespie,  or  King,  as  her  hus- 
band, never  had  actual  possession  of  more  than  the  tract  num- 
ber 1,260,  that  with  respect  to  the  other  three  tracts  William 
Cing  never  was  tenant  by  the  curtesy,  and  so  his  wife's  hein 
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were  not  barred  from  suing  on  the  death  of  Mrs.  King;  and  that 
possession  of  one  tract  is  not  the  posscf^sion  of  another  adjoin- 
ing tract  owned  by  the  same  porson.  In  ruiuLua  to  which  the 
court  charged  the  jury,  that  if  the  wife  was  seised  in  law,  that 
is,  had  a  legal  title  to  lands,  although  there  might  be  no  seisin 
in  deed,  yet  the  husband  would  be  tenant  by  the  curtesy  of 
such  lands  as  the  wife  had  a  legal  title  to,  although  they  might 
be  waste  and  uncultivated,  and  never  in  the  actual  possession  of 
either  the  wife  or  husband;  and  as  to  the  facts  of  this  case, 
whether  there  was  an  actual  possession  of  one  or  all  of  these 
tracts,  the  jury  were  the  judges. 

Again:  it  is  further  insisted  by  the  defendant's  counsel,  that 
as  the  plaintiffs  did  not  institute  their  suit  within  seven  years 
after  the  death  of  Mrs.  King,  their  mother,  they  were  barred  by 
the  statute  of  limitations  of  1819.  To  this  proposition  the  court 
responded  in  substance,  that  this  question  has  been  determined 
adversely  to  the  proposition  of  the  ootmsel  for  the  defendant  in 
another  branch  of  this  same  case,  and  as  this  court  imderstands 
the  decision,  as  the  wife  had  no  right  to  sue  during  coverture, 
and  if  there  were  issue  bom  by  the  marriage,  the  husband  be- 
came tenant  by  the  curtesy,  and  the  heirs  of  the  wife  had  no 
right  to  enter,  and  consequently  could  not  sue  until  after  the 
death  of  the  husband,  Mr.  King,  and,  therefore,  the  statute  of 
limitations  did  not  commence  running  until  after  his  death,  and 
if  the  suit  was  brought  within  three  years  from  that  time  the 
plaintiffs  are  not  barred. 

The  counsel  for  the  defendant  further  insisted,  that  in  ci\il 
causes  the  jury  were  the  judges  of  the  law  and  the  facts,  and  that 
they  were  at  liberty  to  disregard  the  opinion  of  the  supreme 
court  or  the  laws  given  them  in  charge  by  the  court,  and  deter- 
mine it  for  themselves;  although  they  would  in  general  pay 
respect  to  the  opinion  of  the  court  as  to  the  law,  yet  they  might 
determine  the  law  for  themselves  in  disregarding  the  opinion  of 
the  court.  To  which  proposition  the  court  charged  in  substance, 
that  in  civil  causes  the  jury  were  not  the  judges  of  the  law,  that 
it  was  the  duty  of  the  court  to  expound  and  explain  the  law, 
and  the  province  of  the  jury  was  to  determine  the  facts.  The 
proposition  contended  for  would  be  of  dangerous  tendency,  and 
in  the  judgment  of  the  court,  not  permitted  by  the  laws  of  this 
state. 

It  is  further  insisted  by  the  counsel  for  the  defendant,  that 
you  are  authorized  to  presume,  a  deed  of  conveyance  either 
from  Qeorge  Gillespie  or  Jane  King  and  her  husband,  or  an 
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elder  and  better  grant  from  the  state,  from  the  adverse  posses- 
sion of  twenty  years  or  more.  On  this  point  the  court  instructed 
the  jury  as  follows:  It  is  as  »  general  proposition  true,  that 
when  a  person  has  been  in  the  undisturbed  possession  of  land 
for  twenty  years  or  more,  claiming  it  adversely,  that  from  such 
long  continued  possession  upon  principles  of  public  policy,  and 
for  the  security  and  peace  of  society,  juries  are  authorized  ta 
presume  either  a  deed  or  grant;  yet  this  general  principle  has^ 
its  exceptions  and  limitations,  and  as  I  understand  the  opinion 
of  our  supreme  court  from  the  record  before  me,  this  case  is  one 
of  them.  The  reason  of  the  law  is  probably  this,  that  as  th& 
legal  existence  of  the  wife  is  merged  in  that  of  the  husband  dur- 
ing the  coverture,  the  laches  or  neglect  of  the  husband  shall  not 
operate  to  the  prejudice  of  the  wife. 

It  is  further  insisted  by  the  counsel  for  the  defendant,  that 
if  William  King  was  tenant  by  the  curtesy  of  all  the  land  sold, 
as  he  had  only  a  life  estate,  and  made  an  absolute  deed  with 
general  warranty,  that  was  a  forfeiture  of  his  life  estate,  and  so, 
on  the  death  of  Mrs.  King,  descended  to  her  heirs,  and  there 
was  no  impediment  to  sue  in  the  way;  and  if  within  seven  years 
thereafter,  while  there  was  an  adverse  possession,  they  did  not 
sue,  they  are  barred  by  the  statute  of  limitations. 

On  this  point  the  court  charged  the  jury,  that  the  deed  of 
William  King,  although  purporting  to  convey  an  estate  in  fee 
only,  operated  as  a  conveyance  of  his  interest  in  the  land.  That 
the  old  law  of  forfeiture,  as  it  once  existed  in  England,  is  not  in 
force  in  this  state,  where  the  conveyance  is  by  bargain  and  sale, 
which  is  not  attended  with  many  of  the  consequences  that  be- 
longed to  the  ancient  mode  of  conveyance  by  feofi&nent  and 
livery  of  seisin.  After  the  marriage  the  husband  was  entitled  to- 
the  rents  and  profits  of  the  wife's  land,  and  if  there  is  issue 
bom,  he  is  tenant  by  the  curtesy  for  life,  consequently  the  wife's 
heirs  can  not  sue  until  the  determination  of  the  life  estate. 

It  is  further  insisted,  that  if  the  proof  shows  that  the  pLuntifTs 
have  land  by  descent  from  William  King  of  greater  value  than 
the  land  in  dispute,  that  then  and  in  that  case  the  plaintiffs  are 
barred  by  the  warranty  of  William  King,  their  ancestor,  or  thej 
are  estopped  by  his  deed.  On  this  point  the  court  charged  the 
jury,  that  the  plaintiffs  are  not  estopped  by  the  warranty  of 
their  ancestor,  William  King;  that  the  ancient  law  of  warranty 
and  estoppel  is  not  in  force  in  this  countiy,  the  remedy  being 
by  an  action  of  covenant  on  the  warranty.  But  even  if  the  law 
were  to  be  considered  as  in  force  in  order  to  make  it  available 
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in  this  case  for  the  defendant,  he  must  show  a  priviiy  in  estate 
with  the  warrantor,  and  if  there  is  not  such  privily,  then  the 
doctrine  of  est'>ppel  would  not  apply. 

It  is  further  argued  by  the  counsel  for  the  defendant,  that  if 
the  deed  of  bargain  and  sale  conveyed  no  right  or  interest  but 
what  the  person  had  who  makes  the  deed,  what  then  passed  by 
King's  deed,  and  how  could  the  heirs  of  Mrs.  King  be  prevented 
from  suing?  The  court  charged  the  jury,  that  although  the 
deed  was  absolute,  it  only  conveyed  King's  interest,  yet  if  there 
was  issue  by  the  marriage,  William  King  became  tenant  by  the 
curtesy  upon  the  death  of  his  wife;  and  if  he  had  alone  exe- 
cuted a  deed  of  conveyance  during  the  coverture,  her  heirs 
could  not  sue  until  after  the  death  of  the  husband  and  the 
determination  of  the  life  estate,  his  deed  operating  and  being 
valid  to  that  extent,  and  if  the  wife's  heirs  sued  within  the  time 
prescribed,  after  the  husband's  death,  they  are  not  barred. 

We  are  of  opinion  that  in  this  entire  charge  there  is  no  error: 

1.  As  to  the  devise;  the  words  **  the  tract  of  land  bought"  of 
"Charles  and  James  McCartney,  lying  in  Greene  county"  are 
terms  of  description  which  naturally  and  necessarily  refer  them- 
selves to  extrinsic  facts  and  circumstances  for  ascertainment. 
The  term  '*  bought"  is  not  technical  and  does  not  require,  par- 
ticularly as  used  in  that  early  day,  in  order  to  satisfy  its  mean- 
ing, that  a  deed  or  writing  should  be  produced  or  should  ever 
have  existed. 

If  the  McCartneys  lived  upon  the  creek  of  that  name,  and 
there  had  an  improvement,  and  the  testator  proposing  to  pro- 
cure grants  from  the  state  of  North  Carolina  for  himself  of  the 
land  occupied  by  them,  purchased  their  pre-emptions  and  im- 
provements, and  subsequently,  for  the  purpose  of  distinguish- 
ing it  from  his  other  lands,  called  it  the  ''  McCartney  tract,"  or 
the  tract  he  bought  from  the  McCartneys,  these  facts  and  cir- 
cumstances may  be  proved  to  explain  and  give  effect  to  the  de- 
vise. It  has  been  often  done  in  analogous  cases,  and  the  fact 
that  the  muniments  of  his  title  consisted  of  four  distinct  and  ad- 
joining grants  would  not  prevent  the  whole  of  them  from  being 
properly  described  and  included  by  the  word  "  tract"  or  Mc- 
Cartney tract,  if  such  were  the  meaning  and  purpose  of  the  tes- 
tator. 

2.  It  is  insisted  that  there  is  not  with  us  any  such  estate  as 
tenancy  by  the  curtesy,  the  same  being  founded  on  feudal  prin- 
ciples many  of  which  have  been  abrogated  or  become  obsolete 
as  inapplicable  to  our  condition  and  constitution,  and  that  this 
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too  otight  to  be  so  regarded;  but  if  such  an  estate  exists  bere,  yet 
the  husband  and  wife  had  actual  possession  and  cultiTation,  and 
therefore  seisin  in  fact  of  one  only  of  these  four  tracts,  and  that 
the  husband's  curtesy  would  not  attach  to  or  arise  upon  a  seisin 
in  deed  or  in  law.  As  to  the  first  question,  the  existence  here 
of  this  estate  of  curtesy,  we  suppose  no  serious  doubt  can  be 
entertained  by  any  one.  The  revolutionary  statute  of  North 
CSaroIina  adopts  all  such  portions  of  the  common  law  as  had 
theretofore  been  in  force  and  use  in  the  province.  This  portion 
had  before  that  time  been  and  subsequently  continued  in  force 
and  use  in  that  state,  and  has  been  adopted  and  enforced  in  this 
state  from  its  origin.  The  whole  body  of  the  common  law  on 
the  subject  of  the  domestic  relations,  and  especially  the  relation 
of  baron  and  feme,  except  so  far  as  changed  and  modified  by 
statute,  has  been  adopted  among  us.  As  to  the  second  point, 
the  character  of  the  seisin,  two  observations  may  be  made. 
First,  It  would  be  most  inconvenient  to  hold  that  if  A.  had  three 
hundred  acres  of  land  by  one  grant  and  settled  upon  and  ciil- 
tivated  a  part,  his  seisin  would  extend  to  the  whole,  but  that  if 
he  had  three  hundred  acres  of  land,  comprised  in  four  grants 
adjoining  each  other,  and  he  settled  upon  and  cultivated  a  part 
of  it,  treating  and  using  it  as  one  entire  tract,  his  seisin,  and 
especially  that  of  his  devisee,  should  be  limited  to  the  lines  of 
the  grant  on  which  he  was  situated.  But  be  this  as  it  may,  the 
other  observation  is  that  a  seisin  in  law  or  a  constructive  seisin 
of  wild  or  other  lands,  not  adversely  possessed,  will  enable  the 
owner  to  maintain  an  action  of  trespass  in  this  state,  is  now 
well  settled,  and  is  therefore  such  a  seisin  in  the  wife,  whether 
claiming  as  heir  by  devise  or  deed,  as  will  make  the  husband 
tenant  by  the  curtesy. 

3.  It  is  argued  that  the  statute  of  limitations  applies  in  this 
case  and  bars  the  right  of  the  defendants  in  error,  that  Jane 
King,  their  mother,  in  whose  right  they  claim,  died  in  1828, 
and  they  did  not  within  three,  or  within  seven  years,  bring  an 
action,  after  her  death  and  after  their  title  accrued;  that  tenancy 
by  the  curtesy  or  other  partictQar  estate  is  not  an  exception 
within  the  statute,  and  that  when  the  statute  has  made  no  ex- 
ception, the  courts  can  and  will  make  none. 

The  argument  in  its  principle  would  extend  to  and  embrace 
all  particular  estates  of  what  kind  and  description  soever,  and 
whether  created  by  deed,  by  will,  or  by  operation  of  law,  and  bar 
the  remainder-man  or  reversioners,  if  for  seven  years  they  failed 
to  bring  suit,  if  under  none  of  the  disabilities  stated  in  the  statute. 
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It  is  true  those  particular  estates  are  not  included  in  any  ex* 
ception  of  the  statute.  It  would  have  produced  confusion  and 
absurdity  to  have  attempted  this,  because  the  benefit  of  the  ex- 
ceptions contained  in  the  statute  is  conferred  upon  those  U> 
whom  a  right  has  come  to  sue  the  tenant  in  possession,  and  who, 
therefore,  would  be  barred  by  the  general  provisions  of  the 
statute,  but  that  they  are  protected  by  some  of  the  enumerated 
disabilities.  But  no  right  or  title,  or  cause  of  action  has  come, 
accrued,  or  fallen  to  enable  a  reversioner  or  remainder-man,  be* 
fore  the  termination  of  the  particular  estate,  to  sue  the  tenant  in 
possession;  and,  therefore,  the  reversioner  or  remainder-man 
under  such  circumstances,  whether  within  an  exception  of  the 
statute  or  not,  is  wholly  unaffected  by  the  statute.  The  person 
barred  by  the  statute  is  one  whose  right  to  enter  or  bring  suit 
has  come  or  accrued,  and  who  after  that  event  omits  and  neg- 
lects, for  the  space  or  term  of  seven  years,  to  bring  such  suit. 
The  person  protected  by  the  statute  is  one  who  has  been  in 
actual  possession  for  the  whole  term  of  seven  years,  claiming 
adversely  against  one  who  has  during  that  whole  term  bad  the 
right  to  enter  or  bring  suit.  Those  claiming  under  the  disabili- 
ties enumerated  in  the  statute  have  the  right  and  power  to  bring 
suit,  but  are  excused  therefrom  on  account  of  such  disabilities. 
But  a  remainder-man  or  reversioner  has  no  right  or  power  to 
bring  an  action;  he  is  not  excused  therefrom,  for  he  can  not  do 
it  at  all.  His  omission  of  it  is  no  neglect;  his  postponement  of  it 
is  no  laches.  His  right  to  an  action  has  not  yet  accrued.  He 
can  not  during  the  time  of  the  tenant  for  life  lose  his  estate  or 
be  barred  of  his  right  by  the  fault  or  wrong  neglect  or  laches  of 
the  owner  of  the  particular  estate.  There  is  nothing  in  the  stat- 
ute which  implies  this,  but  much  which  implies  the  contraiy. 
The  persons  barred  by  the  first  section  of  the  statute  of  181S> 
are  those  who  shall  neglect,  for  the  term  of  seven  years,  to  avail 
themselves  of  their  title  by  suit  in  law  or  equity;  and  the  same 
principle  of  laches  and  neglect  to  sue  within  seven  years  after 
the  accrual  of  a  title  or  right  of  action,  as  operating  a  bar,  is 
found  in  the  second  section. 

That  this  reading  of  our  statute  is  correct  on  the  point  before 
us  is  shown  by  several  cases  on  the  New  York  statute.  In  the 
case  of  Jackson  v.  Schoonmaker,  4  Johns.  390,  it  is  said  that 
neither  a  descent  cast  nor  the  statute  of  limitations  will  affect  a 
right  if  a  particular  estate  existed  at  the  time  of  the  disseisin  or 
when  the  adverse  possession  began.  The  same  point  is  held  in 
the  case  ot  Jackson  v.  Sellick^  8  Id.  262,  and  in  the  case  of  Jackson 
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T.  Johnson,  6  Cow.  96  [15  Am.  Deo.  433],  Sutherland,  J.,  says  the 
proyiso  was  intended  to  save  those  who  in  judgment  of  law  had  a 
reasonable  excuse  for  their  delay,  and  gave  to  them  and  their  heirs 
ten  years  after  the  disability  should  be  removed,  to  bring  such 
action,  or  make  such  entries  as  they  might  have  brought  or  made 
within  the  twenty  years. 

The  statute  would  work  great  injustice  if  it  were  held  to  affect 
the  rights  of  reyersioners  or  remainder-men  during  the  continu- 
■ance  of  the  particular  estate.  In  the  same  case,  Chief  Justice 
Savage,  says:  ''Before  the  statute  can  by  any  reasonable  con- 
struction be  made  to  operate,  there  must  be  some  laches  on  the 
part  of  those  asserting  a  right  of  entry;  and  the  policy  of  the 
statute  gives  to  every  claimant  at  least  ten  years  within  which 
laches  shall  not  be  imputed."  The  last  case  referred  to  is  iden- 
tical in  its  princix>al  question  with  the  one  before  this  court.  It 
is  a  case  of  tenancy  by  the  curtesy  outstanding  in  the  husband 
after  the  death  of  the  wife,  and  preventing  the  heirs  of  the  wife 
from  bringing  suit,  and  the  decision  and  result  of  the  case  are 
strongly  in  point  in  the  present  case.  We  are  of  opinion  there- 
fore in  this  case  that  the  statute  did  not  commence  running 
against  the  heirs  of  Mrs.  King  till  the  determination  of  the  life 
•estate  of  the  husband,  William  King. 

4.  It  is  insisted  that  the  jury  should  have  been  instructed,  that 
fhey  might  presume  from  the  length  of  possession  in  this  case, 
that  the  wife  had  properly  conveyed,  that  her  ancestor,  the  tes- 
tator, had  made  a  deed,  or  the  state  issued  an  older  grant  to  the 
defendant  below,  or  to  those  under  whom  he  claims.  We  are 
of  opinion  that  the  judge  of  the  circuit  court,  presiding  at  the 
trial,  veiy  properly  withheld  such  instruction.  Where  the  cir- 
cumstances of  the  case,  the  relation  of  the  parties  towards  each 
other,  or  the  condition  of  the  title  obviate  and  repel  the  bar  of 
the  statute,  we  think  it  would  be  wrong  in  principle,  and  unsup- 
ported by  precedent,  to  protect  the  possession  by  giving  effect 
to  the  doctrine  of  presumption  insisted  on.  It  would  operate 
moreover  most  unjustly.  A  tenant  in  dower  might  alien  in  fee 
and  live  for  mxty  or  seventy  years  afterwards.  The  heir  could 
not  enter  or  sue  during  her  life,  and  the  statute  would  not  oper- 
4ite  in  favor  of  the  alienee  until  seven  years  had  elapsed  after 
the  death  of  tenant  in  dower.  Yet  if  the  doctrine  of  presump- 
tion was  applied  to  the  case,  the  alienee  would  have  a  good  title 
in  fee,  not  by  the  deed  he  had  taken,  but  by  another  presumed 
in  his  favor  for  more  than  twenty  years  before  the  death  of  the 
4owre8s.     The  truth  is,  the  doctrine  of  presumption,  as  well  as 
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tlie  bar  created  by  the  policy  of  the  statute,  is  founded  upon  the 
principle  of  laches  in  him  who  having  the  right,  power,  and  ca- 
pacity to  sue  and  disturb  or  recover  possession,  for  a  long  time 
omits  and  neglects  to  do  so.  This  doctrine  under  such  circum- 
stances to  secure  the  repose  of  society,  presumes  at  length,  that  he 
who  could  and  would  not  sue,  had  parted  with  his  right.  But  to 
presume  against  him  who  is  unable  to  sue,  whose  right  of  action 
has  not  accrued,  who  has  been  guilty  of  no  laches,  that  his  title 
has  passed  from  him  or  from  those  under  whom  he  claims,  would 
be  an  application  of  the  doctrine  of  presumption  as  novel,  we 
think,  as  it  would  be  mischievous.  The  husband  sells  the  land 
of  the  wife  and  conveys  in  fee,  the  coverture  continues  for  fifty 
years  afterwards,  the  wife  survives,  she  is  within  the  saving  of 
the  statute;  she  brings  suit  and  is  told  that  her  title  has  long 
since  been  lost  by  presumption  of  a  valid  conveyance  from  her. 
Certainly  this  could  not  be  tolerated. 

6.  It  is  argued  that  the  husband  having  only  a  life  estate  in 
the  land  of  the  wife,  and  having  conveyed  in  fee,  such  a  convey- 
ance operated,  like  an  ancient  feoffment  would  at  common  law 
under  like  circmnstances,  to  produce  a  disseisin  of  the  wife,  to 
make  the  title  of  the  bargainor,  eo  inslarUi,  adverse  to  hers,  to 
give  to  her  an  immediate  right  of  entry,  or  at  least  to  her  heirs 
after  her  death;  and  that,  therefore,  the  statute  will  bar  the  heirs 
at  all  events  within  seven  years  after  her  death.  This  court, 
however,  on  much  consideration,  held  in  the  case  of  MUler  v. 
MUleVy  Meigs,  484,  that  such  a  consequence  does  not  at  this  day, 
and  in  this  state,  follow,  that  such  a  conveyance  is  valid  to 
the  extent  of  the  interest  of  the  bargainor,  and  that  the  wife  and 
her  heirs  have  no  right  accruing  to  them  to  sue  till  the  termina- 
tion of  the  particular  estate,  and  may  sue  within  seven  years 
after  such  termination.  We  refer  to  that  case,  and  consider  it 
unnecessary  here  to  report  the  grounds  upon  which  the  judg- 
ment of  the  court  in  that  case  was  placed. 

6.  As  to  the  question  that  the  defendazts  in  error  had  lands 
by  descent  from  William  King,  and  were  therefore  estopped:  the 
circuit  judge  gave  the  proper  answer,  that  the  defendants  do 
not  claim  as  heirs  at  law  of  the  father,  but  of  the  mother,  and 
are  not  therefore  estopped  by  his  deed,  that. the  ancient  pro- 
ceeding in  warrarUia  chartcs  is  obsolete,  that  the  modem  cove- 
nant of  warranty  is  a  personal  covenant,  and  gives  a  remedy  at 
law  for  damages  against  the  personal  representative  in  the  first 
instance;  and  that  the  question  at  all  events  did  not  arise  from 
the  titie  pax>ers  and  facts  shown  on  the  record. 
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And  lastly,  as  to  what  was  said  by  the  drcuit  judge  on  the 
sabject  of  the  duty  of  the  juiy  in  civil  cases,  to  receive  and  act 
on  the  law  as  expounded  to  them  by  the  court,  we  deem  it  too 
obviously  correct  to  be  drawn  even  into  question  or  argument, 
and  are  of  opinion  that  the  animadversion  involved  in  that  part 
of  the  charge  was  neither  improper  nor  imcalled  for.  We  affirm 
the  judgment  of  the  circuit  court. 


That  ths  Statute  ow  LiMiTATioirs  does  not  Run  AOAntar  RncAnnDSB- 
UN  Ain>  Rkvebsiokxbs  dnring  the  oontinoanoe  of  the  particular  estate, 
and  that  aeisin  in  law  on  the  part  of  the  wife  is  safficient  to  constitate  the 
husband  tenant  by  cnrteey,  where  no  entry  is  necessary  to  complete  th^  title 
of  the  wife,  see  Jcuckion  v.  Johnaan,  15  Am.  Deo.  433,  and  the  note. 

Pabol  Evidxncb  EzpLAiNoro  A  Dksd. — ^Thongh  a  referenoe  is  made  in  a 
deed  to  eztrinsio  matter,  to  explain  which  parol  evidence  may  be  necessary, 
this  will  not  authorize  such  evidence  to  be  given  to  vary  or  contradict  the 
deed  itself:  South  CaroUna  Society  v.  Johnson^  10  Am.  Dec.  644.  Parol  evi- 
dence is  always  admissible  to  show  the  meaning  of  terms  used  in  a  deed,  but 
not  to  contradict  those  terms,  when  their  signification  is  obvious  without  evi* 
deooe.  See  note  to  ^<tMHNi  v.  CoM,  26  Id.  664;  6k»(ic2are?  v.  ^vloto,  01^ 
DooUtth  V.  Blakedey,  4  Id.  218;  Stortr  v.  Fnemom^  Id.  155;  AikinB  v.  Bord- 
man,  37  Id.  100;  DcmB  v.  FuUer,  36  Id.  334. 

That  the  Statute  oy  Lihitations  does  not  Run  AOADfar  a  Remaih- 
DER-MAN  OR  RxvsBSiONES  is  a  well-established  principle  in  Tennessee:  See 
Bradfiyrd  v.  CaldtoeU,  2  Head,  4d6;  WUliainu  v.  Conrad,  11  Humph.  412; 
Woodson  V.  SmUh,  I  Head,  277-  In  HaynU  v.  HaXPs  EiBeeutors,  5  Humph. 
290,  a  fund  bequeathed  to  a  wife  for  life,  was  paid  over  to  the  husband,  and 
he  was  held  to  be  an  implied  trustee,  and  the  life  estate  having  terminated, 
the  statute  was  held  to  run  against  remainder-men  from  the  time  their  canae 
€f  action  aocmed. 


NoBBiB  V.  The  ^atb. 

[3  HUIKFHBXTS,  833.] 

Trb  ArrmAvns  of  Jubobs  to  Set  Aside  theib  Verdict  will  kot  be 
Reoexved,  on  a  motion  for  a  new  trial,  to  show  that  they  based  their 
verdict  on  an  erroneous  conception  of  the  law  as  expounded  by  the  oour^ 
where  the  language  o(  the  charge  was  clear  and  perspicuous. 

NoBBis  was  indicted  for  stealiiig  fifteen  doUaxs,  and  found 
guilty  by  the  juiy.  A  motion  for  a  new  trial  was  made  upon 
the  i^davits  of  five  jurors.  The  other  facts  are  stated  in  the 
opinion. 

Oarlandf  for  Norris. 

21  2>.  Mcrndy^  and  Humphreys^  attorney  general,  for  the  state. 

By  Court,  Gbeen,  J.    In  this  case  the  evidence  of  one  AdamSi 
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the  prosecaior,  was  attacked  by  the  defendant^  and  seyeial  wit- 
nesses testified  that  he  was  unworthy  of  credit.  The  court 
^mong  other  things  charged  the  juiy  "  that  as  to  the  testimony 
of  the  witness  Adams,  the  law  was,  that  when  the  veracity  of  a 
witness  was  assailed  by  calling  his  neighbors,  and  those  ac- 
quainted with  his  geneial  charsbcter,  if  some  of  the  witnesses 
would  belieye  him,  and  some  others  would  not,  his  credibility 
was  left  to  their  discretion.  If  none  of  them  supported  his  cred- 
ibility, and  there  were  no  facts  and  circumstances  in  evidence 
supporting  his  testimony,  they  should  disregard  his  testimony 
altogether;  but  if  he  was  sustained  by  other  witnesses  in  any 
material  facts  deposed  to,  then  they  were  authorized  to  believe 
him  in  all  that  he  had  stated,  if  they  thought  proper  to  do  so  from 
the  whole  of  the  evidence  in  the  cause." 

The  defendant  was  found  guilty,  and  a  new  trial  was  moved 
for  upon  the  affidavit  of  five  of  the  jurors  who  tried  the  case, 
^ho  state  in  substance,  "that  they  understood  the  court  to 
^haige,  that  if  Adams'  testimony  was  corroborated  by  that  of 
any  other  witness  in  the  cause,  in  any  part,  they  were  bound  to 
believe  every  portion  of  his  testimony,"  and  that  had  they  not 
so  understood  the  charge  of  the  court,  they  would  not  have  be* 
lieved  Adams,  except  in  that  part  of  his  testimony  which  was 
corroborated  by  another  witness,  nor  should  they  have  agreed  to 
a  verdict  of  guilty.  The  court  refused  a  new  trial,  and  the  de- 
fendant appealed  to  this  court.  The  question  now  is,  whether 
these  affidavits  are  sufficient  to  entitle  the  defendant  to  a  new 
trial  in  this  cause. 

The  question  whether  the  affidavits  of  jurors  are  receivable  at 
all,  or  not,  in  order  to  set  aside  their  verdict,  has  for  a  great 
number  of  years  been  so  doubtful  as  to  have  produced  various 
and  conflicting  decisions.  On  the  one  hand,  the  preservation  of 
the  purity  of  Uie  trial  by  jury,  demands  that  a  verdict  which  has 
been  obtained  by  improper  means,  shall  not  be  permitted  to 
stand — and  from  the  nature  of  the  case,  secluded  as  juries  are 
•during  their  deliberations,  information  of  misconduct  among 
them  can  rarely  be  obtained,  except  from  those  of  their  own 
body,  and  therefore  the  reception  of  their  affidavits  seems  to  be 
necessaiy  in  order  to  disclose  facts  affecting  their  demeanor, 
while  making  up  their  verdict.  While  on  the  other  hand,  the  re- 
ception of  their  affidavits,  to  invalidate  their  own  verdict,  exposes 
jurors  to  be  tampered  with,  and  by  means  of  the  various  arts 
^and  influences  that  would  be  brought  to  bear  upon  them,  affida- 
vits may  be  obtained  upon  which  to  found  applications  for  set- 
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ting  aside  the  verdict  in  almost  every  case,  invohring  great 
tnterests.  Acting  upon  this  last  view  the  weight  of  authority  in 
England  is  against  the  reception  of  such  affidavits  in  any  case» 
as  being  against  public  policy.  Such  also  is  the  view  of  the 
subject  taken  by  some  of  the  most  enlightened  courts  of  several 
of  our  sister  states.  The  first  time  the  subject  came  up  for 
<[ecision  in  this  state  was  in  1821,  in  the  case  of  Crawford  v. 
The  Stale,  2  Yerg.  60  [24  Am.  Dec.  467],  when  affidavits  of  jurors 
were  received,  and  upon  the,  facts  they  disclosed  a  new  trial  was 
awarded. 

In  1833  Booby's  Case,  4  Yerg.  Ill,  was  decided  upon  the  au- 
thority of  CrawfoTiTs  Case,  and  a  new  trial  was  granted  upon 
facts  disclosed  in  the  affidavits  of  jurors.  In  the  case  of  Hudson 
V.  The  Slate,  9  Id.  408,  the  affidavits  of  jurors  were  received, 
but  a  new  trial  was  refused  upon  the  grotmd  that  the  facts  dia- 
•dosed  did  not  vitiate  the  verdict — so  in  the  case  of  Bennett  v.. 
Baker,  1  Humph.  895^  [34  Am.  Dec.  655],  this  court  recognized 
the  propriety  of  receiving  affidavits  of  jurors  upon  a  motion  for 
a  new  trial,  and  in  the  case  of  EUedge  v.  Todd,  1  Humph.  43  [34 
Am.  Dec.  616],  the  verdict  of  the  jury  was  set  aside  and  a  new 
trial  granted  upon  facts  disclosed  in  the  affidavits  of  jurors. 

It  may  therefore  be  considered  the  settled  law  of  this  court 
that  upon  a  motion  for  a  new  trial,  it  is  competent  to  introduce 
the  affidavits  of  jurors  to  prove  facts  which  will  vitiate  their  ver- 
dict. But  in  Hudson's  Case,  9  Yerg.  408,  this  court  said,  *'  it  is 
a  dangerous  principle  and  we  are  not  disposed  to  extend  it  one 
step  beyond  what  it  has  already  been  carried."  Adhering  as  we 
do  to  this  view  of  the  subject,  it  becomes  necessary  to  inquire^ 
how  far  the  principle  has  been  carried  ?  In  Crawford! s  Case  the 
juiy  found  a  verdict  that  the  defendant  was  guilty  of  murder  as 
charged,  and  recommended  "  him  to  the  mercy  of  the  chief  mag- 
istrate of  the  state  of  Tennessee  in  consideration  of  his  former 
good  character."  One  juror  deposed,  that  he  had  doubts  of  the 
guilt  of  the  defendant,  and  refused  to  render  a  verdict  of  guilty 
— that  the  jury  were  anxious  to  be  discharged  from  the  case  and 
proposed  to  render  a  verdict  of  guilty,  and  accompany  it  with  a 
recommendation  of  mercy  to  the  governor,  which  he  was  in- 
duced to  believe  was  effectual  for  the  discharge  of  the  prisoner 
and  that  when  the  recommendation  of  mercy  was  added  to  the 
verdict,  he  agreed  to  return  it,  believing  his  object  would  be  ac- 
complished— two  other  jurors  corroborated  this  statement.  The 
«ourt  granted  a  new  trial  in  the  case  on  the  ground  that  the  f  el- 

1.  1  Hompli.  899. 
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low-jurors  werts  ^uJty  of  misbehayior,  in  the  representations^ 
they  made  about  the  pardon,  and  that  tlic"  donhting  juror  wa& 
induced  to  find  the  yerdict,  not  becaute,  from  the  law  and  evi- 
dence, he  believed  the  prisoner  guilty,  but  because  he  believed 
he  would  be  pardoned. 

In  Booby's  Oase,  two  jurors  made  oath  that  A.  Lackman,  one 
of  the  jurors,  stated  that  he  had  put  up  a  stake  on  the  result  of 
the  trial;  and  they  also  deposed  that  a  juror  had  stated,  after 
their  retirement,  to  his  fellow-jurors,  that  the  defendant  had 
stolen  a  hog  in  the  counly,  and  that  this  statement  had  great 
influence  in  producing  the  verdict  of  guilty  against  the  defend- 
ant. The  court  granted  a  new  trial,  because  facts  were  commu- 
nicated to  the  jury  not  sworn  to  by  the  witness,  and  without 
giving  the  accused  an  opportunity  of  meeting  such  witness  face 
to  face. 

In  the  case  of  EUedge  v.  Thddy  a  jury  made  oath^  ''  that  the 
jury  were  divided  and  could  not  agree,  and  that  they  agreed  that 
each  member  of  the  jury  should  set  down  a  sum;  that  they 
should  then  add  the  several  sums  together,  and  divide  the  ag- 
gregate amount  by  the  number  of  the  jury,  and  the  sum  so 
ascertained  should  be  their  verdict."  A  new  trial  was  granted, 
on  the  ground,  that  the  mode  of  ascertaining  the  verdict  was  not 
by  the  deliberation  and  judgment  of  the  jury — ^but  by  a  gam- 
bling process,  by  which  a  result  not  in  conformity  with  the  opin- 
ion of  any  juror  was  produced.  These  are  all  the  cases  where 
new  trials  have  been  granted  upon  the  affidavits  of  jurors  by  thi» 
court.  In  each  of  tiiem,  the  judgment  proceeded  upon  facta 
disclosed  of  the  improper  conduct  of  the  jury,  leading  to  a  deter- 
mination of  the  cause  upon  other  grounds  than  the  judgment  of 
the  jury  upon  the  law  and  the  evidence. 

No  case  has  occurred  where  a  new  trial  has  been  granted  on 
the  ground,  that  a  juror  has  rendered  his  verdict  upon  a  mis- 
taken opinion  of  the  law  or  the  facts.  If  a  juror's  affidavit 
stating  his  opinion  of  the  law,  as  the  judge  had  expounded  it» 
or  the  facts  as  he  understood  the  witnesses,  were  to  be  held 
sufficient  to  set  aside  a  verdict — provided  it  should  turn  out  that 
he  was  mistaken  in  any  particular — scarcely  any  verdict  could 
stand — besides  the  probability,  that  in  few  cases  of  any  intri- 
cacy all  the  jurors  would  understand  perfectly  all  the  principlea 
of  law  expounded  to  them — it  would  be  extremely  easy  for  a 
juror  who  had  been  tampered  with,  to  swear  that  he  had  founded 
his  verdict  upon  such  grounds  as  would  insure  a  new  trial,  and 
it  would  be  impossible  to  detect  and  punish  his  perjury.    But  it 
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we  adhere  to  tlie  principles  heretofore  acted  upon,  of  requiring 
that  facts  shall  be  disclosed,  showing  the  misconduct  of  the 
jury,  no  such  danger  can  exist.  If  a  juror  swear  falsely  as  to 
facts  that  occur  among  them,  his  fellow-jurors  will  be  able  to 
contradict  and  expose  his  falsehood — so  i^t  unless  the  entire 
jury  were  corrupted,  no  serious  evil  can  result  from  receiving 
such  affidavits  to  this  extent. 

In  Hudson's  Casey  9  Yerg.  408,  the  new  trial  was  refused  upon 
tacts  involving  the  principle  upon  which  the  case  now  before  us 
depends.  After  the  jury  had  retired  to  consider  of  their  verdict, 
they  came  into  court  and  requested  to  ask  Mark  Bennett  (a  wit- 
ness in  the  case)  some  explanatory  questions.  The  court  told 
the  witness  not  to  state  any  new  fact,  but  after  answering  sev- 
eral interrogatories,  he  was  ask^  if  he  had  observed  any  soot 
on  the  defendant's  clothes  (the  larceny  having  been  committed 
by  getting  down  a  chimney),  to  which  question  he  answered  he 
had.  This  fact  had  not  been  stated  by  him  on  his  first  examina- 
tion. The  court  immediately  told  the  jury,  ''as  the  witness 
had  not  stated  that  fact,  in  his  original  examination,  the  evi- 
dence was  illegal."  After  a  verdict  of  guilty,  one  of  the  jurors 
made  an  affidavit,  stating  **  that  the  cause  of  his  bringing  in  a 
verdict  against  the  prisoner  was  the  evidence  made  known  on 
the  examination  of  Mark  Bennett,  as  to  the  soot  found  on  the 
prisoner's  clothes  the  morning  after  the  offense  was  committed, 
and  if  it  had  not  been  for  this  fact,  he  never  would  have  agreed 
to  a  verdict  of  guilty." 

The  court  refused  to  grant  a  new  trial  upon  this  affidavit, 
upon  the  ground  that  the  administration  of  justice  would  be 
frustrated  if  new  trials  were  granted  upon  the  statement  of  a 
juror,  that  his  verdict  had  been  founded  upon  facts  that  were 
not  strictly  legal  testimony. 

The  case  now  under  consideration  depends  upon  the  same 
principle  that  governed  in  the  decision  of  Hudson's  Case.  There 
the  juror  heard  illegal  testimony,  which  the  judge  told  him  to 
disregard — ^but  upon  which  he  erroneously  based  his  verdict. 
Here  a  correct  charge  in  clear  and  perspicuous  language  was 
delivered — ^but  these  jurors,  mistaking  the  sense  of  the  charge, 
based  their  verdict  upon  an  erroneous  conception  of  its  meaning. 

It  must  be  perceived  that  to  grant  a  new  trial  upon  these  afTi- 
davits,  would  be  going  much  farther  than  any  former  decision 
has  gone,  and  would  be  opening  a  door  for  all  the  mischiefs 
that  enlightened  jurists  have  apprehended  from  the  admisision 
of  such  evidence  to  impeach  a  verdict.    There  was  no  error  in 
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the  court  below  in  refofiing  the  new  trial,  and  we  affirm  the  judg- 

xnent. 

This  case  is  almost  idsntioal  with  the  case  of  Tyler  t.  Stevm$t  17  Am.  Dt-e» 
404,  and  to  the  same  effect  is  8mUh  t.  EameBy  36  Id.  615.  As  to  verdicts 
which  may  be  vacated  for  irregularity  on  the  part  of  the  jnryi  See  NUdge  v. 
Todd,  34  Id.  616;  Oraviford  t.  Staie,  24  Id.  467,  and  note,  in  which  the 
general  question  of  the  adnussibility  of  the  affidavits  of  jurors  to  impeadi 
their  verdict  is  considered.  The  affidavits  of  Jurors  are  iMim'w^M'*  to  show 
that  verdict  was  given  for  the  wrong  party,  or  for  a  larger  or  smaller  sum 
than  they  intended:  LiUle  v.  Larrabeef  11  Id.  43;  or  a  mistake  by  a  olerk  in 
entering  the  verdict:  Jackmm  v.  Diehemon,  8  Id.  236.  Seis^  also^  note  to  Fbi^ 
tHer  V.  Guards  12  Id.  142;  Okiggage  v.  Swan,  5  Id.  400. 


DOLBT  V.  MuLLnis. 

[8  HvxVHXBn,  437.] 

MoiraT  MAT  BE  Levied  itpon  to  Satisit  a  Judomsnt. 
MoiTBT  fiELONonro  TO  Judgment  Dkbtob,  nr  the  flAjnn  of  a  SheshTp 
may  be  appropriated  by  him  to  satisfy  sn  ezeoation  in  his  possession. 

The  facte  are  stated  in  the  opinion. 

Toahim,  for  Dolby. 

Beady,  for  the  sheriff. 

By  Court,  Obeen,  J.  This  is  a  motion  against  the  defendant, 
as  sheriff  of  Bedford  oounty,  for  failing  to  return,  with  a  sufficient 
response,  an  execution  against  George  Waite,  for  fifty-nine  dol- 
lars and  ninety-five  cents,  besides  costs,  in  favor  of  the  plaintiff. 
The  sheriff's  return  is  as  follows: 

*'  Beceived  sizly-one  dollars  and  fourteen  cents,  that  being  the 
debt  and  damages  on  this^.  fa.  and  having  an  cUiaa  execution  in 
my  hands  in  favor  of  said  Waite  against  James  B.  Dolby,  I 
applied  the  money  for  debt  and  damages  received  on  this  fi./a* 
towards  the  payment  of  the  fi./a,  in  my  band  of  Oeoige  Waite 
against  James  B.  Dolby,  which  is  for  one  hundred  and  f oriy-five 
dollars,  besides  costs.  James  Mullins,  Sheriff. 

"  October  26, 1841." 

It  is  objected  that  this  return  is  insufficient:  1.  Because 
money  can  not  be  levied  on  hj  a  Jieri  facias;  2.  Because  if  it 
bo  subject  to  execution  in  the  hands  of  defendant,  it  can  not  be 
taken  by  the  officer  until  it  has  been  paid  to  the  person  entitled 
to  i*eceive  it. 

1 .  As  to  the  first  question,  whether  a  sheriff  can  take  money 
in  execution  there  can  be  no  doubt.    The  reason  given  in  some 
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of  the  old  cases  **  that  money  cotQd  not  be  sold"  is  oondusivelj 
answered  hy  Chief  Justice  Marshall,  in  the  case  of  Ikimer  v. 
FendaU,  1  Oianch,  118,  where  he  says:  "  The  reason  of  a  sala 
is,  that  money  only  will  satisfy  the  execution,  and  if  anything 
else  be  taken,  it  must  be  turned  into  money,  but  surely  that  the 
means  of  conyerting  the  thing  into  money,  need  not  be  used, 
can  be  no  adequate  reason  for  refusing  to  take  the  yery  article, 
to  produce  which  is  the  sole  object  of  the  execution/'  He  also 
quotes,  in  support  of  the  proposition  that  money  may  be  levied 
on,  Dalton's  Sher.  145,  and  2  Show.  166.^  But  the  reasoning 
is  so  oonolusiye,  that  authorities  are  not  necessary  to  support  a 
proposition,  which  upon  principle  is  so  clear. 

2.  But  as  to  the  second  question,  whether  money  in  the  hands 
of  the  sheriff  can  be  leyied  on,  and  applied  by  him  to  the  satis- 
faction of  an  execution  in  his  hands,  against  the  owner  of  the 
money,  we  do  not  think  the  reasoning  of  the  court  in  the  same 
case  of  Ikimer  y.  FendaUy  by  any  means  satisfactory. 

It  is  there  held,  that  such  application  can  not  be  made.  The 
reason  giyen  is,  that  the  plaintiff  in  the  execution,  is  not  the 
legal  owner  of  the  money  in  the  officer's  hands;  that  his  claim 
upon  the  officer  is  only  for  a  certain  sum  of  money,  but  that  he 
is  not  entitled  to  the  specific  pieces  that  constitute  that  sum. 
With  deference  to  the  judgment  of  this  distinguished  tribunal, 
and  eepeciallj  to  the  exalted  genius  and  the  clear  discriminating 
judgment  of  the  great  man  who  penned  the  opinion,  we  are  un- 
able to  perceiye  any  reason  why  the  money  which  an  officer  col- 
lects hy  yirtue  of  ^fi,fa.  does  not  belong  to  the  plaintiff  in  the 
execution. 

The  judgment  pronounces  that  he  shall  recoyer  the  particular 
sum  of  the  defendant,  and  the  execution  commands  the  officer 
to  make  that  smn,  and  the  money  so  made,  to  haye  at  the  next 
court  to  render  to  the  plaintiff. 

The  money  so  made  and  received  by  the  sheriff,  belongs  to  some 
one,  and  the  question  is,  to  whom  does  it  belong?  certainly  not  to 
the  sheriff,  until  he  converts  it.  It  must  then  belong  to  the  plaint- 
iff. The  fact  that  he  can  not  maintain  detinue,  but  must  bring 
debt  for  it,  does  not  prove  that  it  is  not  his  property,  but  proves 
only  that  it  is  incapable  of  being  identified,  and  therefore  that  a 
form  of  action  that  would  require  such  identification  can  not 
be  maintained.  The  difficulty  is  one  of  evidence,  and  not  of 
title.  The  same  difficulty  would  exist  if  money  be  placed  in  the 
hands  of  a  bailee  to  keep  for  the  owner.    It  could  not  be  recov< 
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ercd  in  detinue,  for  the  same  reason.  Yet  who  will  Bay,  that  if 
I  deposit  a  dollar  in  the  hands  of  another,  that  it  ceases  to  be 
mj  money  the  moment  I  part  with  the  possession  ?  and  yet  the 
principle  is  the  same. 

In  1  I>umf  ord  and  East,  370,^  Judge  Buller  decides  that  money 
!*.  cue  hands  of  a  trustee,  does  not  give  the  possessor,  before  a 
conversion,  such  property  in  it  as  to  render  it  liable  to  his  debts. 
Now,  certainly,  the  properly  is  in  the  possessor,  or  in  the  cestui 
que  trunt.  But  if  it  be  in  the  cestui  que  trust,  it  proves  that 
money  may  be  the  properly  of  one  man  and  be  in  the  posses- 
sion of  another.  Indeed,  were  the  proposition  not  denied  by 
such  high  authority,  it  would  seem  too  plain  for  argument. 

A  piece  of  money  may  be  marked  so  as  to  be  easily  distin- 
guished from  all  otiier  pieces.  If  this  get  into  the  lumds  of  a 
person  not  the  owner,  detinue  may  be  maintained  to  recover  it. 
But  has  the  owner  any  better  title  to  it,  than  he  has  to  a  piece 
not  marked  ?  Surely  not — ^the  only  difference  is,  as  to  the  means 
of  proof.  But  it  is  further  assumed  in  the  opinion  under  con- 
sideration, that  the  ownership  of  particular  pieces  of  money  can 
not  be  acquired  until  an  actual  possession  of  them  is  obtained. 
We  do  not  perceive  upon  what  principle  this  position  is  as- 
sumed. If  it  be  for  the  reason  heretofore  discussed,  that  the 
identical  pieces  can  not  be  recovered  in  detinue — ^it  is  believed 
a  sufficient  answer  has  been  given,  by  showing  that  this  results 
from  a  defect  of  evidence,  and  not  from  a  want  of  title,  and  as 
other  pieces  are  of  equal  value,  it  can  make  no  particular  differ- 
ence with  the  owner  whether  he  get  his  own,  or  an  equivalent 
in  other  pieces. 

If  I  agree  to  give  A.  ten  pieces  of  money  for  a  hat,  which  he 
delivers  to  B.  for  me,  the  hat  is  mine  in  the  hands  of  B.  and 
may  be  levied  on  for  my  debt.  And  if  I  receive  the  hat  and 
deliver  to  B.  the  ten  pieces  of  money  for  A.  we  have  seen  by 
the  case  in  Dumf  ord  and  East,  that  the  pieces  do  not  become 
the  property  of  B.  until  he  converts  them;  and  if  not  the  prop- 
erty of  B.,  as  the  ownership  must  be  somewhere,  it  is  certainly 
in  A.  Thus  the  whole  argument  is  defeated — ^is  shown  to  rest 
upon  the  original  untenable  assumption  that  the  property  in  the 
money  does  not  exist  until  possession  is  obtained,  because  it 
can  not  be  recovered  in  detinue.  The  money  is  paid  by  the  de- 
fendant in  an  execution  to  the  officer  for  the  plaintiff,  and  it  be- 
comes instantiy  his  money,  and  continues  to  be  such,  until  the 
sheriff  converts  it.    But  he  may  not  choose  to  convert  it.    He 
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may  preserre  it  in  a  diBtinot  parcel,  so  that  however  impossible 
it  might  be  for  the  plaintiff  to  identify  and  recover  it  in  detinue 
— still  there  can  be  no  difficulty  on  the  part  of  the  officer,  in 
iaiowing  to  whom  it  belongs. 

The  case  of  Staple  v.  Bird^  in  Barnes'  Notes,  214,  which  is  relied 
on,  does  not  militate  against  our  views.  In  that  case  the  money 
did  not  belong  to  the  plaintiff  in  the  execution,  by  virtue  of 
which  it  was  collected.  Certainly  money  that  does  not  belong 
to  a  party,  can  no  more  be  levied  on  than  any  other  species  of 
property,  to  which  a  defendant  has  no  title.  Nor  is  there  any 
greater  difficulty,  or  hazard  on  the  part  of  an  officer,  ascertain- 
ing the  ownership  of  money  than  of  other  property.  In  each 
<»Be  he  must  levy  at  his  peril,  or  require  a  bond  of  indemnity. 
The  absurdity  of  the  doctrine  against  which  we  are  contending 
aan  not  be  more  forcibly  stated  than  is  done,  in  the  opinion 
under  review.  "  The  money  (say  the  court)  becomes  liable  to 
the  execution,  the  instant  it  shall  be  paid  into  the  hands  of  the 
creditor,  and  it  then  becomes  the  duty  of  the  officer  to  seize  it. 
It  appears  unreasonable  that  the  law  should  direct  a  payment 
under  such  circumstances.  If  the  money  shall  be  seized  the 
instant  of  its  being  received  by  the  creditor,  then  the  payment  to 
him  seems  a  vain  and  useless  ceremony,  which  might  well  be 
dispensed  with,  and  if  the  money  should,  by  being  so  paid,  be 
withdrawn  from  the  power  of  the  officer,  then  his  own  act 
would  put  beyond  his  reach,  property  rendered  by  law  liable  to 
his  execution,  and  which  of  consequence,  the  law  made  it  hia 
duty  to  seize."  The  court  say  the  absurdity  involved  in  such  a 
construction  led  them  to  a  further  consideration  of  the  subject. 

It  would  seem  the  admitted  absurdity  was  enough  to  over- 
turn the  whole  argument,  unless  that  absurdity  could  be  ob- 
viated. Let  us  see  how  this  is  to  be  done.  The  court  go  on  to 
say,  that  as  the  writ  commands  the  officer  to  have  the  moneys 
at  court,  he  should  obey  the  injimction  of  the  writ,  and  bring 
the  money  and  both  executions  to  court  and  get  its  direction  as 
to  the  application  of  the  fund.  With  deference,  it  seems  to  us, 
that  this  expedient,  instead  of  avoiding  the  absurdity,  only  creates 
a  greater.  Executions  run  from  any  county  in  the  state  to  the 
sheriff  of  any  other  county.  How,  if  an  execution  come  from 
the  circuit  court  of  Garter  county,  in  favor  of  A.,  to  the  sheriff 
of  Davidson,  and  an  execution  be  put  in  the  hands  of  the  same 
aheriff,  from  Shelby  circuit  court,  can  the  sheriff  of  Davidson  take 
the  money  he  may  collect  for  A.,  and  both  executions  to  the 
CSarter  oironit  comt  to  get  its  direction?    It  may  be  that  the 
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execatioD  from  Shelby  may  be  returnable  seyeral  months  befoze 
the  one  from  Carter,  and  consequently  it  must  be  beyond  hi» 
power,  before  it  is  possible  for  him  to  get  the  direction  of  the- 
Carter  court.  How  then  is  the  sheriff  to  do,  what  it  is  admit- 
ted he  must  do  ?  Seize  this  money  in  satisfaction  of  the  execu- 
tion from  Shelby?  Must  he  coimt  it  out  to  the  plaintiff,  and 
then  scuffle  with  him  for  its  possession  to  satisfy  the  other  exe- 
cution? But  even  could  he  be  successful  in  such  struggle,  it 
may  be  that  the  parly  will  not  apply  for  his  money  until  after 
the  return  day  of  the  execution  against  him  from  Shelby.  In 
that  case  the  sheriff  is  compelled,  according  to  the  argument, 
to  part  with  a  fund,  which  the  same  argument  assumes  was  lia- 
ble to  the  execution.  But  if,  as  we  hare  seen,  the  only  reason 
given  why  the  sheriff  can  not  levy  on  money  in  his  hands,  be, 
that  it  does  not  belong  to  the  party  until  he  gets  it  into  his  act- 
ual possession,  it  is  not  perceived  by  what  better  right  the  court 
of  law,  to  which  the  execution  is  returnable,  can  direct  the  ap- 
plication of  the  money,  than  the  sheriff  has  without  the  inter- 
vention of  the  court.  The  money  is  still  in  the  hands  of  the 
officer,  and  according  to  the  argument,  belongs  to  him,  and  the 
creditor  has  only  a  demand  against  the  sheriff  for  so  much.  Is 
there  any  legerdemain  in  the  order  of  the  court,  by  which  it 
converts  money  that  belongs  to  the  officer  into  the  property  of  the 
plaintiff?  The  truth  is,  the  whole  difficulty  is  the  result  of  the 
mistaken  assumption  that  because  detinue  will  not  lie  for  money, 
therefore  it  can  not  belong  to  a  party  who  has  it  not  in  posses- 
sion. 

We  understand  the  imif  orm  practice  has  been  to  appropriate 
money  in  the  hands  of  an  officer,  in  discharge  of  an  execution 
against  the  plaintiff,  and  we  think  it  is  supported  by  principle, 
and  the  opinion  under  review  admits  that  it  is  wise  and  just 
that  such  remedy  should  exist. 

This  court  too,  in  the  case  of  HinJde  v.  Blahe,  Sheriff,  2 
Humph.  674,  sanctioned  the  practice,  and  we  now  adhere  to  the 
principle  decided  in  that  case.     Affirm  the  judgment. 


For  the  old  oommon  law  rale  that  money  can  not  be  levied  npon  in  exeoa- 
feion  beoaose  it  can  not  be  sold,  see  Jones  v.  Jones,  18  Am.  Deo.  327;  alao  th^ 
oaies  cited  in  the  foregoing  opinion.  The  role  now  prevailing  la  in  hannony 
with  the  principal  caee:  PrenJtMS  v.  BUn,  24  Id.  681. 


Dec.  1842.1  Field  v,  Abrowsmith.  ISb 

Field  v.  Abbowsmtth  et  al. 

[8  nniPHBBTB,  442.] 
T&imnB*8  AOCEFTANCB  13  NOT  ESSENTIAL  TO  THB    EXISTENCE  OF  ▲  TrXTST. 

A  Court  of  Chahoebt  will  Exboutb  Trust  whether  the  tntstee  aMenta 

or  not. 
A  Trustee  is  not  Permitted  bt  ▲  Court  of  Chancery  to  Buy  the 

trust  land  for  his  0¥m  beaefit,  without  the  consent  of  the  beneficiary, 

which  must  be  clearly  proved.    If  he  does,  he  still  holds  subject  to  the 

trust. 

Bill  by  Field,  beneficiary  under  a  deed  of  trust,  against  Ar- 
rowsmith  and  others,  to  subject  a  slave,  part  of  the  trust  estate, 
to  the  satisfaction  of  Field's  claims.  The  chancellor  decreed 
that  the  slave  was  still  subject  to  the  trust  in  favor  of  Field,  the 
complainant,  and  that  it  be  sold  to  satisfy  his  claim.  Arrow- 
aznith  appeals  from  this  decree.  The  other  facts  appear  in  the 
opinion. 

Ooode  and  Jtmes,  for  the  complainant. 

Wrighiy  for  the  defendants. 

By  Court,  Tublet,  J.  The  complainant  charges  that  he  be* 
came  bound  as  surety  for  one  Marcus  Mitchell  in  the  sum  of 
two  hundred  and  fifty  dollars,  for  which  a  judgment  is  entered 
in  the  circuit  ooiurt  of  Oiles;  that  said  Mitchell  for  the  purpose 
of  securing  him  from  liability  for  the  payment  of  said  debt,  and 
for  other  purposes,  on  the  twenty-eighth  day  of  December, 
1840,  made  and  executed  a  deed  of  trust  to  one  William  Arrow- 
smith,  as  trustee,  by  which  he  conveyed  a  certain  negro  man  named 
Jim  in  trust  to  him,  which  deed  has  been  duly  acknowledged  and 
registered;  that  said  Arrowsmith  in  fraud  of  complainant's 
rights,  purchased  said  negro  man  Jim  from  said  Mitchell,  and 
claims  to  hold  him  discharged  from  the  trust,  created  in  favor 
of  the  complainant,  and  prays  that  said  trust  be  executed. 

Arrowsmith  answers  and  denies  that  he  ever  accepted  the 
trust,  and  claims  to  hold  the  negro  by  bona  fide  purchase  from 
Mitchell,  with  the  knowledge  and  express  assent  of  complain- 
ant, at  the  time  the  purchase  was  made. 

A  deed  of  trust  being  always  made  for  the  benefit  of  the  cetstui 
que  trust,  the  assent  of  the  trustee  is  not  necessary  to  its  valid- 
ity; it  is  true,  he  may  refuse  to  execute  the  trust,  but  in  that 
case,  a  court  of  chancery  will  execute  it  for  him;  and  the  assent 
of  the  cestui  que  trust  mskj  be  given  at  any  time,  after  the  deed 
is  made,  and  will  always  be  presumed  in  the  absence  of  proof  to 
the  contrary.    A  trustee  is  not  permitted  by  a  court  of  chancery 
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to  buy  the  tnust  fimd  for  his  own  benefit,  and  if  he  do  so,  he 
-will  still  hold  it  for  the  use  of  fhe  cestui  que  trust ,  unless  he  agree 
to  the  sale,  and  this  agreement  most  be  proven  by  clear  and  ex* 
plicit  testimony,  and  ^s,  too,  when  the  trustee  sees,  as  it  is  his 
duty  to  do,  that  the  purchase  money  is  appropriated  in  discharge 
of  the  trudt;  much  more  so  then  will  this  be  the  case,  where  the 
purchase  money  is  misappropriated,  as  it  has  been  here. 

What  is  the  proof  as  to  the  agreement  on  the  part  of  the  com- 
plainant the  cestui  que  trust,  to  the  purchase  of  the  trust  property 
by  the  defendant  Arrowsmith  the  trustee  ?  John  Hamilton  says, 
''that  Arrowsmith  and  Mitchell  came  to  Field,  and  told  him 
that  they  wanted  the  boy  Jim,  and  that  if  he  would  give  him  up, 
he  should  be  clear  of  the  debt  for  which  he  was  bound  for  Mitchell 
and  for  which  Jim  had  been  conveyed  in  trust  as  security.  Field 
replied  that  if  he  was  clear  of  the  debt,  they  might  have  the 
boy,  but  otherwise  not — they  told  him  he  was  clear,  and  upon 
that  he  gave  up  the  boy." 

Joseph  B.  Childress  says:  **  He  heard  a  conversation  between 
Arrowsmith  and  the  complainant  after  the  purchase  of  said 
negro  by  Arrowsmith.  Field  complained  of  Mitchell's  treatment. 
Arrowsmith  replied  that  he  ought  not  to  have  consented  to  let 
Mitchell  sell  the  negro.  Field  answered  that  he  did  not  con« 
sent,  but  upon  the  condition,  that  the  debt  was  paid." 

James  S.  Berthwright  proves  a  conversation  of  the  same  char- 
acter between  complainant  and  Arrowsmith,  which  is  confirmed 
by  David  Ned. 

Mitchell  says  he  sold  the  negro  to  Arrowsmith  at  the  price  of 
six  hundred  and  fifty  dollars  cash;  that  Field  consented  to  the 
isale;  that  he  told  him  he  could  and  would  pay  the  debt;  that 
complainant  replied  that  he  was  not  afraid  but  that  he  would. 

Bernard  M.  Berch  says  he  heard  Field  say  that  he  had  con- 
sented to  said  sale;  that  he  had  told  Mitchell  to  sell  the  n^gro 
and  do  the  best  he  could  with  him. 

This  proof  would  in  all  probability  support  Arrowsmith's 
legal  title  to  the  negro,  acquired  by  his  purchase  from  Mitchell, 
but  we  consider  it  wholly  inadequate  to  support  the  position, 
that  Field  relinquished  all  interest  v .  the  trust  fund,  and  agreed 
to  place  himself  entirely  at  the  mp'oy  of  Mitchell;  on  the  con- 
trary, we  think  its  tendency  is  U  prove  that  he  was  willing  to 
the  sale,  provided  he  was  rele^'^d  from  responsibility;  or,  in 
other  words,  that  he  had  no  c*  gection  to  Arrowsmith's  buying 
the  negro,  if  the  debt  was  e^'  isfied  out  of  the  proceeds,  which 
might  well  have  been  doo^,  and  which  Arrowsmith  was  bound 
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by  law  to  see  done,  unless  Field  had  in  express  terms  released 
him  from  such  responsibility — ^which  there  is  no  pretense  for 
-saying  he  did.  So  thought  the  chancellor,  and  we  a£Srm  his 
^decree. 

A  Tausm's  Pubobase  at  ths  Salbov  Trust  Pbopxbtt  is  hot  Vom,  bat 
will  bind  the  cestui  que  trwt^  if  he  aoquiesoe;  if  he  does  not,  the  tnutee  will 
be  oonudered  as  holding  for  him.  See  Jenniaon  v.  Hapgood^  19  Am.  Dec 
258;  MwrdocVa  Ctue,  20  Id.  381.  The  rale  forbidding  a  trastee  to  parchase 
the  truBt  property  is  for  the  protection  of  the  beneficiary,  and  not  for  that 
-of  the  trastee:  Bichardson  v.  Jotus^  22  Id.  293^  and  note. 

Thk  Assknt  of  a  Tbttstbs  18  not  neeeasary  to  the  creation  of  a  trosti 
Brevard  t.  Neely,  2  Sneed,  171;  Saunders  t.  Harriet  1  Head,  206;  Fktnnan  t. 
lUker,  4  Coldw.  631.  The  law  presamea  that  the  beneficiaries  will  accept  the 
trost:  Fourquharson  v.  McDonald,  2  Heiak.  419. 

"A  Tbustks  OB  Aoent  Aotino  fob  Anotheb,  shall  not  in  the  same  matter 
act  for  himself;  no  rale  is  better  established,  or  foanded  npon  a  soonder  basis 
of  positive  law  or  legal  ethics:**  Tynes  v.  Orimitead,  1  Tenn.  Ch.  511;  PerieinB 
r.McOavockfSBAyw.  266;  Foxy,  if odb^A,  2 Bro.  Gh.  400;  Xoo^,  JSxparief 
•6  Ves.  625;  1  Story's  Eq.  Jar.,  sec.  322. 


Haynes  v.  The  State. 

[8  HUMFHBKn,  480.] 

Tee  Comfevbatiok  of  Officbrs  of  the  Qotsbixment  mat,  DUBXiro  thxib 
Tkbm  of  Offick,  be  changed,  modified,  and  reduced  by  the  legis]atore» 
except  where  expressly  prohibited  by  the  constitation. 

^HXBB  A  CeBTAIIT  FeB  WAS  ALLOWED    THS  AtTOBNXT  GxZTEBAL    UFOK  A 

CoKvionoN,  he  has  no  vested  right  until  the  conyictioo,  and  an  act 
passed  after  an  indictment  and  before  a  oonTiotioii,  gOFems  as  to  his 
compensation  for  sach  oonviotion. 

The  facts  are  stated  in  the  opinion. 

MarshaU,  for  Haynes. 

IHmble,  for  the  attorney  general. 

Eumphreys,  aUomey  general,  for  the  state. 

By  Court,  CbtEKN,  J.  The  plaintiff  in  error,  was  indicted  for 
<gaming  in  July,  1841,  and  was  tried  and  conTicted  in  March, 
1842.  The  clerk  taxed  a  fee  of  five  dollars  to  the  attorney  gen- 
eral. At  the  return  term,  the  court,  on  motion,  ordered  the 
taxation  of  costs  to  be  corrected  and  ten  dollars  to  be  taxed  for 
the  attorney  general's  fee.  From  this  judgment  the  plaintiff  in 
-error  appealed  to  this  court. 

Preyiously  to  the  passage  of  the  act  of  1841-42,  c.  85,  the  sum 
^f  ten  dollars  was  the  fee  allowed  by  law,  to  the  attorney  gen- 
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ezal,  in  all  conyiotions  for  gaming,  but  by  that  act,  the  fee  was 
reduced  to  five  dollars  in  all  cases  for  gaming  which  were  not 
made  felony  by  statute. 

This  act  was  passed  the  eleventh  of  January,  1842,  after  the 
indictment  was  found,  and  before  the  oonyiction  and  judgment. 
It  provides,  **  that  whenever  any  judgment  for  a  fine  and  costs 
shall  be  rendered  in  any  court,  against  any  defendant  upon  any 
prosecution  under  any  of  the  statutes,  which  may  be  in  force  to 
discourage  and  suppress  gaming,  only  five  dollars  shall  be  taxed 
in  the  bill  of  costs,  as  a  fee  for  the  attorney  general,  when  the 
same  shall  be  prosecuted  to  conviction:  provided,  that  on  con- 
viction for  games  made  felony  by  law,  the  fee  of  the  attorney 
general  shall  be  ten  dollars,  to  be  taxed  in  the  bill  of  costs,  and 
to  be  paid  by  the  defendant." 

The  terms  of  this  act  apply  as  well  to  cases  which  commenced 
before  the  passage,  as  to  those  which  might  afterwards  be  ori;;- 
inated.  Its  words  apply  to  the  rendition  of  the  judgment;  tLe 
sum  of  five  dollars  is  to  be  taxed  ''whenever  any  judgment  shall 
be  rendered."  The  argument,  therefore,  that  the  legislature 
meant  this  provision  to  apply  to  prosecutions  only,  which  should 
be  commenced  after  the  passage  of  the  act,  can  not  be  main- 
tained. All  such  construction  is  excluded  by  the  plain  words 
of  the  law. 

But  it  is  insisted  that  the  legislature  had  no  power  to  reduce 
the  attorney  general's  tax  fee  in  cases  where  indictments  had 
been  found,  below  the  sum  which  was  previously  allowed  by 
law. 

This  proposition  necessarily  involves  the  general  question » 
whether  the  compensation  of  officers  of  the  government  may  be 
changed,  modified,  and  reduced,  by  the  legislature,  during  the 
time  for  which  such  officers  may  have  been  appointed.  And 
there  can  be  no  doubt  but  that  such  power  exists,  except  in  par- 
ticular cases,  where  by  the  constitution  it  is  expressly  prohibited. 

The  law  fixing  the  compensation  to  be  allowed  for  the  dis- 
charge of  the  duties  of  an  office,  does  not  constitute  a  contract 
with  the  officer  who  may  be  appointed,  within  the  meaning  of 
the  constitution  of  the  United  States.  He  takes  the  office  with 
the  liberty  to  relinquish  it  at  any  time  he  thinks  proper,  and  ' 
with  the  understanding,  that  his  compensation  is  subject  to 
legislative  control.  If  this  were  not  so,  all  those  provisions  in 
the  constitution,  which  prohibit  the  legislature  from  reducing 
the  salaries  of  certain  officers,  are  unnecessary.  But  the  intro- 
duction of  such  provisions  in  the  constitution  shows  the  sense 
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of  that  insbrament  as  to  ihose  offices  in  relation  to  which  no 
each  provision  exists.  We  do  not  perceive  that  the  present  case, 
where  the  compensation  is  given,  in  certain  fees  attached  to  the 
office,  is  different  from  those  cases  where  regular  salaries  are  al- 
lowed. But  it  is  said,  this  cause  had  commenced,  and  a  right 
to  the  fee  of  ten  dollars  had  vested  in  defendant  in  the  con- 
tingency of  conviction. 

.  We  do  not  think  there  was  any  vested  right  in  this  case.  The 
act  of  1824  allowed  ten  dollars  on  convictions  for  gaming.  The 
right  to  the  ten  dollars  vested  only  on  conviction;  but  before 
that  occurred  in  this  case,  the  act  of  1841-42  was  passed,  and 
reduced  the  fee  to  five  dollars.  The  right  to  the  ten  dollars 
could  never  therefore  vest. 

The  circuit  court  erred  in  taxing  a  fee  of  ten  dollars,  and  the 
judgment  must  be  reversed. 

OmoBBS,  PowxB  ov  Lbgtslatubb  ovxb  Txbms  Ain>  OoMFnraAXioir  ovs 
Satnote  toITotev.  ITeiMierMm,  25  Am.  Deo.  701. 


BuDD  V.  The  Statel 

[S  HUMPBBBTS,  483.] 
Av  iKDIOnaDIT  SHOULD  PiTBSVE  THK  TESMS  OV  THX  StATUTK  whOD  it  aflfooti 

penooB  M  oomtected  with  specified  offices  or  employments. 

An  iKDionfsiiT  AOAnrsT  A  *<  Clkkk  ov  an  Individual  Ledoxr,*'  is  not  snf- 
fident  nnder  a  statute  against  embezzlement,  etc.,  by  a  "cashier  or  any 
other  of  the  officers,  agents,  or  servants  of  said  corporation,"  etc 

Law  ov  ths  Land— SvEaAL  Laws. — A  statute  declaring  that  if  certain 
officers  of  the  Union  Bank  embezzle,  misappropriate  funds,  or  make  false 
entries,  it  shall  be  felony,  is  in  violation  of  that  clause  of  the  constitution 
declaring  that  "no  man  shall  be  disseised  or  imprisoned,  etc.,  but  by  the 
judgment  of  his  peers  or  the  law  of  the  land."  But  eUUer  if  it  extended 
to  the  same  officers  of  all  banks  within  the  state. 

Thomas  L.  Budd  was  employed  in  the  Union  Bank  as  clerk  of 
the  ''  individual  ledger/'  a  book  kept  to  show  the  accounts  of 
depositors.  By  a  false  entry,  he  balanced  the  account  of  one 
depositor  who  had  overdrawn  his  account  one  thousand  six 
hundred  and  eight  dollars  and  nine  cents,  for  which  he  was 
indicted  in  May,  1841.  The  judge  charged  the  jury,  in  sub- 
stance, that  the  twenty-second  section  of  the  statute,  under 
which  section  the  indictment  was  brought,  was  not  imconstitu- 
tional,  or  in  conflict  with  the  clause  of  the  bill  of  rights  declar- 
ing that  no  man  shall  be  disseised  or  imprisoned,  etc.,  but  by 
the  judgment  of  his  peers,  or  the  law  of  the  land.     He  further 
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charged  ihem,  that  the  allegation  of  the  indictment  charging 
Thomas  L.  Budd  as  clerk  of  said  bank,  was  a  sufficient  indict- 
ment under  the  law,  and  that  it  was  not  necessary  that  it  should 
pursue  the  terms  of  the  statute.  The  jury  found  the  prisoner 
guilty. 

Fletcher  and  Evoing^  for  the  plaintiff  in  error. 

WaskinffUnif  HoUingsworlh,  and  Humphreys,  attorney  general,, 
for  the  state. 

By  Court,  Beese,  J.  The  prisoner  was  indicted  for  making  a 
false  entry  on  the  books  of  the  Union  Bank,  with  the  intention  to 
defraud  the  bank.  The  indictment  is  founded  upon  the  twenty* 
second  section  of  "an  act  to  charter  the  Union  Bank  of  the 
state  of  Tennessee,"  1832,  c.  2.  That  section  enacts,  "  that  if  the 
cashier,  or  any  other  of  the  officers,  agents,  or  servants  of  said 
corporation,  shall  embezzle,  and,  without  authority  from  the 
president  and  directors  of  said  bank,  appropriate  any  of  the 
funds  of  said  corporation  to  his  own  use,  with  intent  to  cheat 
and  defraud  the  president,  directors,  and  company  of  said  bank,. 
or  shall  fail  to  make  correct  entries,  or  shall  make  false  entries,, 
upon  the  books  of  said  bank,  with  intent  to  defraud  said  bank 
or  any  other  person  whatsoever,  said  officer,  agent,  or  servant  of 
said  bank  shall  be  held  and  deemed  guilty  of  felony,  and  shall^ 
upon  conviction  thereof,  be  sentenced  to  confinement  in  the 
jail  and  penitentiary  of  this  state  for  a  period  not  less  than  five 
nor  more  than  twenty  years."  The  indictment  sets  forth,  that 
"  Thomas  L.  Budd,  being  then  and  there  a  person  employed  as 
clerk  of  the  individual  ledger,  the  same  being  a  book  of  the 
bank  thereinafter  named,  in  the  bank  of  the  president,  directors,, 
and  company  of  the  Union  Bank  of  the  state  of  Tennessee,  etc.,. 
and  the  said  Thomas  L.  Budd,  being  then  and  there  such  clerk 
as  aforesaid;  and  it  being  his  business  by  virtue  of  such  employ- 
ment as  such  clerk,  then  and  there  to  make  correct  and  true 
entries  of  the  siuns  of  money  deposited  in  said  bank  by  the 
individual  depositors,  on  the  day  and  year  aforesaid,"  etc.  The 
indictment  here  proceeds  to  set  forth  the  false  entiy. 

Two  questions  have  been  discussed,  which  we  consider  of 
most  importance  in  this  case.  1.  Whether  the  prisoner,  in  the 
indictment  before  us,  has  been  properly  and  sufficientiy  charged 
vrithin  the  terms  of  the  twenty-second  section  of  the  statute 
above  quoted,  and,  2.  Whether  that  section,  with  reference  ta 
our  constitution,  can  be  regarded  and  enforced  as  the  **  law  ot 
the  land." 
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1.  The  penalties  imposed  by  the  section  of  the  statute  in^ 
question  affect  the  cashier,  or  any  other  of  the  officers,  agenta, 
or  servants  of  the  corporation,  clerks  not  being  mentioned 
nominaHm.  Dictionaries,  legal  and  literary,  have  been  referred 
to,  on  both  sides  of  the  question,  to  prove  that  clerks,  in  banks, 
are,  and  are  not,  properly  comprehended  and  described  by  the 
terms  officers,  servants,  or  agents.  And  the  fifth  section  of  the 
same  act  has  been  referred  to  to  show  that  in  the  opinion  of  the 
legislature  the  terms  "  officers"  and  "  servants"  did  not  properly 
include  clerks;  for  that  section  empowers  the  directors  to  ap- 
point such  **  officers,  clerks,  and  servants  under  them  as  shall 
be  necessary,"  etc.  GKving  to  the  terms  officers,  agents,  and 
servants,  as  used  in  the  twenty-second  section,  a  reasonable^ 
construction,  we  can  not  doubt  that  the  duty  of  clerk  would  fall 
within  the  just  meaning  of  some  one  of  them;  within  which  it  is- 
not  necessary  to  determine;  because  the  indictment,  in  this  case, 
does  not  aver  that  the  prisoner  at  the  bar  was  the  officer,  agent, 
or  servant  of  the  bank.  It  is  contended,  however,  on  the. part 
of  the  state,  that  it  is  not  necessary  that  an  indictment  should 
literally  pursue  the  terms  of  the  statute  upon  which  it  is  founded, 
but  if  words  fully  equivalent  in  meaning  to  those  used  in  the^ 
statute,  or  more  comprehensive,  be  employed  in  an  indictment, 
the  indictment  will  be  held  to  be  valid .  This  is  indeed  correct,  and 
held  to  be  so  in  the  case  of  the  State  v.  Peek,  2  Humph.  78,  and  in 
other  cases.  But  these  cases  have  reference  to  the  terms  used  in 
describing  the  mode,  manner,  and  motives  constituting  or  accom- 
panying the  offense;  and  it  may  well  be  doubted,  whether  thi» 
principle  will  apply  to  a  case  where  a  statute  affects  persons  as 
connected  with  specified  offices,  or  employments;  there,  it  would 
seem,  that  whatever  other  office  or  employment  may  be  stated  in 
the  indictment,  it  should  be  averred  to  be  the  office  or  employment 
mentioned  and  described  in  the  statute.  But  be  that  as  it  may, 
the  term  clerk  is  of  such  varied  import,  that  we  are  not  at  lib- 
erty to  hold  that ''  clerk,"  and  especially  *'  clerk  of  the  individ- 
ual ledger,"  is  eqtdvalent  to  officer,  agent,  or  servant.  Besides, 
there  is  no  direct  averment  that  the  prisoner  was  employed  by 
the  bank  as  clerk;  that,  at  most,  can  only  be  gathered  by  in- 
tendment. He  may  have  had  charge  of  the  book  called  the  in- 
dividual ledger,  for  aught  that  directiy  appears,  not  by  employ- 
ment under  the  bank,  but  by  employment  under  some  one,  who 
was,  himself,  an  agent  or  servant  of  the  bank.  Although  the 
book  belonged  to  the  bank,  he  may  have  been  employed  as  a. 
derky  not  of  the  bank,  but  of  some  individual  officer,  for  any- 
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thing  that  is  ayerred.  We  think,  theref oxe,  that  the  defendant 
was  not  properly  charged  under  the  statute,  and  that  the  judg- 
ment must  be  arrested* 

2.  But  a  graver  and  weightier  question  exists.  That  question 
is,  whether,  in  reference  to  our  bill  of  rights,  the  tweniy-second 
section  of  the  act  referred  to,  can  be  regarded  and  enforced  as  the 
**  law  of  the  land."  And  it  may  be  remarked,  as  preliminaiy  to 
this  investigation,  that  it  has  not  been  contended  here,  on  the 
part  of  the  state,  that  any  argument  in  favor  of  the  validity  of  the 
section  in  question  can  be  founded  upon  the  connection  in  which 
it  exists,  as  part  of  a  law  granting  a  charter  to  the  Union  Bank; 
in  other  words,  that  it  is  not  to  be  regarded  as  part  of  the  contract 
between  the  state  and  that  corporation;  and  even,  if  so  regarded, 
that  it  would  derive  no  additional  validity  from  that  circum- 
stance. This  has  been  properly  conceded;  for  surely  the  state, 
as  a  contracting  party,  would  have  no  greater  right  to  create  the 
felony  in  question,  in  reference  to  the  officers  of  the  Union  Bank, 
than  it  would  possess  independently  of  such  attitude.  The  sec- 
tion  tweniy-two,  then,  is  to  be  regarded  as  if  it  stood  alone;  and 
as  if,  aloof  from  all  connection  with  the  charter  of  the  Union 
Bank,  it  had  been  a  statute  of  one  section,  enacted,  after  that 
institution  had  full  corporate  existence,  with  a  view  to  make  the 
felony  in  question,  affecting  the  officers,  agents,  and  servants  of 
that  institution.  It  is  an  act,  then,  creating  a  new  felony  in 
relation  to  the  officers,  servants,  and  agents  of  the  Union  Bank, 
and  to  them  only.  Is  this  a  "  law  of  the  land"  in  the  sense  of  our 
bill  of  rights  ?  Law,  to  use  the  definition  of  Mr.  Justice  Black- 
stone  a  little  modified,  to  suit  the  genius  of  our  institutions, 
"  is  a  rule  of  civil  conduct  prescribed  by  the  law-making  power 
of  the  state  commanding  what  is  right  or  prohibiting  what  is 
wrong."  This,  then,  is  a  rule  of  conduct  prescribed  by  the 
legislature,  and  directed  to  the  officers,  agents,  and  servants  of 
the  Union  Bank,  prohibiting  them  from  doing  what  is  wrong. 
What  is  the  Union  Bank  ?  It  is  a  legal  person,  having  capacity 
to  sue  and  be  sued;  to  own  property,  and  to  employ  agents  and 
servants.  This,  then,  is  a  rule  mandatory  to  the  servants  and 
agents  of  this  legal  person.  It  expends  all  its  force  upon  them. 
This  statement  of  the  question,  merely,  goes  far,  it  seems  to  us, 
to  supersede  the  necessity  of  elaborate  reasoning  on  the  subject. 
Not,  indeed,  upon  the  ground  that  the  officers,  servants,  and 
agents  of  this  legal  person,  the  bank,  are  more  or  less  numerous, 
but  because  the  officers,  agents,  and  servants  of  this  person  only» 
and  not  of  any  other  persons,  are  comprehended  or  affected. 
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If  the  felony  were  enacted  with  regard  to  the  clerkB,  servanta* 
and  agents  of  a  merchant,  to  deter  them  from  embezzlement 
and  false  entries,  would  it  be  imagined,  for  a  moment,  that  it 
would  be  regarded  as  the  ''  law  of  the  land,"  and  consJBtent 
with  the  bill  of  rights  ?  If  the  felony  affected  only  all  the  clerks 
of  all  the  merchants  of  Nashyille,  or  of  Dayidson  county,  or  of 
middle  Tennessee,  would  that,  in  either  case,  be  ''  the  law  of 
the  land"  ?  It  is  believed  none  would  so  contend.  •  And,  why 
not?  Simply  because  the  law  of  the  land  is  a  rule  alike  em- 
bracing and  equally  affecting  all  persons  in  general,  or  all  per- 
sons who  exist,  or  may  come,  into  the  like  state  and  circum- 
stances. A  partial  law,  on  the  contrary,  embraces  only  a 
portion  of  those  persons  who  exist  in  the  same  state,  and  are 
surrounded  by  like  circumstances.  If  peculiar  felonies,  affect- 
ing all  the  people,  or  certain  of  the  public  officers,  of  East  Ten- 
nessee, only,  were  held  to  be  "  the  law  of  the  land,"  it  would  be 
•difficult  to  say  for  what  object  that  clause  was  inserted  in  the  bill 
of  rights.  One  of  its  objects  has  been  stated,  in  various  adju- 
dications in  our  state,  to  have  been  to  protect  the  feeble  and 
the  obnoxious  from  the  injury  and  injustice  of  the  strong  and  the 
powerful,  and,  in  general,  to  protect  minorities  from  the  wrongs 
lul  action  of  majorities.  This  being  its  scope  and  purpose,  would 
it  not  interdict  the  legislature  from  passing  such  an  act  as  is 
last  above  referred  to,  for  instance,  creating  certain  acts  of  non- 
feasance or  malfeasance  of  the  register  of  the  western  district, 
although  a  public  officer,  a  felony,  leaving  the  register  of  Middle 
Tennessee,  East  Tennesse,  etc.,  unaffected  by  it?  Certainly  it 
would.  And  why?  Because  the  law  would  not  treat  similarly, 
all  who  were  in  like  circumstances;  it  would  therefore  be  partial, 
and  of  course  not  the  law  of  the  land.  At  the  time  of  the  enact- 
ment of  this  statute,  there  were  other  banks  having  actual  cor- 
porate existence,  as  we  can  see  from  our  statute  book,  with  like 
faculties  and  functions.  They  were  not  embraced;  other  banks 
had  a  potential  existence;  that  is,  the  legislature  had  power  to 
make  others.  The  act,  however,  embraces  the  Union  Bank 
alone  and  its  servants,  etc.,  and  not  all  who  are,  or  may  be,  in 
the  like  state  and  circumstances.  If ,  as  in  Alabama  and  Ar- 
kansas, the  legislative  power  being  constitutionally  expended 
by  the  creation  of  one  bank,  a  felony  had  been  created,  limiting 
itself  in  its  terms  to  the  bank  established,  we  do  not  doubt,  that 
^  under  such  a  bill  of  rights  as  ours,  such  law  would  be  constitu- 

tional.   We  do  not  think  the  law  in  question  partial,  because 
merchants'  clerks,  or  the  public  officers  called  clerks,  were  not 
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embiaoed;  but  because  the  officers,  agents,  and  servants  of 
t)anks  in  general,  persons  in  li^e  situation  and  circumstanceB, 
were  not  embraced.  It  matters  not  how  few  the  persons  are,  if 
all,  who  are,  or  may  come  into  the  like  circumstances  and  situa- 
tions be  embraced,  the  law  is  general,  and  not  a  partial  law. 
The  principles  here  set  forth  are  not  new  in  this  state;  they  are 
little  more  than  the  reannouncement  of  what  is  said  in  2  Yeig.  260/ 
654,*  BBdf  4  Id.  202;*  6  Id.  320,-»  Jones  v.  Ferry,  10  Id.  [30  Am. 
Dec.  430].  Those  cases,  indeed,  refer  themselves  to  the  opera- 
tion of  partial  laws  upon  civil  rights  and  remedies,  while  this 
case  happens  to  be  the  application  of  our  bill  of  rights  to  a 
partial  law  creating  a  felony.  But  the  principles  are  identical, 
and  there  is  certainly  no  reason  why  the  protection  intended  to 
be  extended  to  indiyiduals  by  the  bill  of  rights  should  not  be 
as  effectiye  where  their  liberty,  as  well  as  their  property,  may 
be  exposed  to  the  operation  of  a  partial  law. 

We  are  duly  sensible  of  the  importance  of  the  case  before  us,, 
and  of  the  magnitude  and  value  of  the  interests  involved. 
Although  the  bank,  no  doubt,  mainly  relies,  for  its  safety,  upon 
the  probity  of  its  officers,  and  the  amoimt  of  their  bonds,  and 
the  solvency  of  their  sureties,  still  the  facts  upon  this  record 
establish,  that  they  need,  also,  the  safeguards  intended  to  have 
been  thrown  around  them  by  the  penalties  created  in  the  twenty- 
second  section  of  their  charter;  and  we  have  the  satisfaction  to 
believe,  that  the  interval  is  a  brief  one,  which  shall  elapse,  be- 
fore those  safeguards  shall  be  restored,  and  made  effective  in  a 
manner  consistent  with  the  public  liberly .  As  to  the  co-ordinate 
department,  to  whose  enactment  we  feel  unable  to  give  effect, 
we  cheerfully  acknowledge,  that  their  intelligence,  and  numbers, 
the  high  motives  and  sanctions  under  which  they,  too,  act,  im- 
pose upon  us  the  obligation,  when  comparing  the  result  of  any 
deliberation  of  theirs,  with  the  paramount  law,  which  governs 
us  all,  to  be  well  satisfied,  that  in  declaring  a  statute  invalid  and 
void,  we  but  obey  the  mandate  of  the  constitution.  But  when 
so  satisfied,  it  requires  but  ordinary  virtue  and  firmness  in  this 
court,  so  to  pronounce.  In  this  case,  we  are  thus  satisfied,  and 
must  thus  pronounce. 

"Law  ov  thb  Land." — ^An  act  of  the  aaaembly  inoraaaing  the  jnrisdio- 
tkm  of  a  jnatioe  of  the  peace  to  thirty  ponnda  is  not  nnoonstitatioiDal  aa 

1.  VmuaiUr.  Waddel, 

3.  TFaZty'f  HHn  t.  Kmnedy;  8.  0.,  24  Am.  Deo.  Sll. 

a.  Bmik  y.  Oooper,  2  Terg.  609;  S.  0.,  M  Am.  Dee.  aT. 

A.  2lite*f  Ea'rt  y.  BOl;  S.  0.,  26  Am.  Deo.  m, 

S.  Ct^lcer  y.  Toung;  S.  0.»  90  Am.  Deo.  208. 
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depriTing  a  party  of  a  trial  aooording  to  the  law  of  the  land:  See  Keddie  t. 
Moortt  5  Am,  Dea  518.  For  a  fuU  discoseion  of  the  terms  **  due  prooeas  of 
law"  and  the  "law  of  the  land,"  eee  the  note  to  Bank  qf  the  SUste  t.  Cooper^ 
24  Am.  Deo.  637,  and  especially  pages  643  and  644;  see  also  WaUif'B  Hehn  r. 
JCnmetfy,  Id.  611;  Hoke  t.  Hendenonj  25  Id.  877. 


Pillow  v.  Habdeiian. 

[S  HmFSBsn*  088.] 
HOKKn  OV  DiBBOKOB  OV  A  KOTB,  AdDBXSSXD  TO  THB  "LlOAL  BsPBaBBIITA- 

TZYXS  of  Thomas  Hardeman,  deceased,*'  and  mailed  to  the  rsaidenoe  cf 
the  deceased  indorser,  is  a  safficient  protest  to  charge  his  ezeontor  or  ad- 
ministrator without  proof  of  its  reception  by  them. 

Assumpsit  by  Pillow  against  Hard6xnan»  admiiiistrator  of  the 
estate  of  Thomas  Hardeman  on  the  decedent* s  indorsement  of  a 
note.  The  judge  charged  the  jury  that  there  was  not  a  suffi- 
cient notice  of  protest  unless  there  was  proof  of  its  reception  hj 
the  administrator.  Verdict  for  defendant,  and  plaintiff  prose* 
entes  this  appeal. 

Foster,  for  the  plaintiff  in  error. 

Swing ,  for  the  defendant  in  error. 

By  Court,  Bkesb,  J.  This  was  an  action  against  the  adminis- 
trator of  Thomas  Hardeman,  deceased,  who  was  the  indorser  of 
a  promissory  note  made  payable  at  the  Planters'  Bank,  Nash- 
TiUe.  Before  the  maturity  of  the  note  Thomas  Hardeman  died. 
The  notary,  at  the  time  of  the  protest,  was  informed  of  the 
death  of  Hardeman,  but  ignorant  as  to  the  fact  whether  he  had 
an  executor  or  administrator,  or  either,  but  as  Hardeman  had 
resided,  at  the  time  of  his  death,  in  the  town  of  Franldin,  be- 
tween which  place  and  NashviUe  there  is  much  intercourse,  the 
notaiy  upon  inquiry  might  have  been  informed.  He  directed, 
however,  through  the  mail,  in  due  time,  notice  of  the  non-pay- 
ment and  protest,  '*  to  the  legal  representatiye  of  Thomas  Harde- 
man, deceased."  And  the  principal  question  before  the  circuit 
court  was,  whether  notice  so  directed  was  sufficient  in  the  ab- 
sence of  proof  of  its  actual  reception  by  the  administrator. 
The  coiurt  charged  the  jury,  "  that  it  was  insufficient,  that  the 
words  '  legal  representative '  would  apply  in  one  connection  to 
the  next  of  kin  of  a  man,  or  those  entitled  to  his  personal  prop- 
erty, and  in  another  connection  would  apply  to  his  executor  or 
administrator."  A  verdict  upon  this  charge  was  found  against 
the  plaintiff,  who  moved  for  a  new  trial,  which  was  refused,  and 
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ho  has  thereupon  prosecnted  his  appeal  to  this  court,  and  the 
only  question  here  is  whether  the  charge  of  the  circuit  court 
upon  this  point  shall  be  held  to  be  correct.  And  we  are  well 
satisfied  that  it  is  erroneous.  It  is  true,  as  stated  by  the  circuit 
court,  that  the  phrase  '*  legal  representative/'  must  sometimes 
bo  held  to  indicate  the  next  of  kin,  but  this  is  not  because  the 
words  are  in  themselves  of  vague  and  doubtful  signification,  and 
have  never  had  affixed  to  them  an  ordinary  and  appropriate 
meaning,  but  because  other  words  associated  with  them,  or 
loimd  in  the  context  of  some  instrument,  or  will,  or  deed,  may 
constrain  those  who  expound  such  instrument,  to  depart  from 
and  abandon  the  legal  and  ordinary  signification  of  the  terms. 
This  fate  not  unfrequentiy  attends  a  large  portion  of  the  words 
of  our  language,  and  indeed  of  every  language;  the  ordinary 
sense  of  particular  phrases,  however  well  ascertained,  having  to 
yield  to  the  sense  and  meaning  of  the  context,  and  to  the  scox>e 
and  purpose  of  the  instrument.  But  upon  the  back  of  a  letter 
there  is  no  such  context,  or  at  any  rate  there  was  not  upon  the 
letter  in  question.  If  the  ordinary  meaning  of  the  words  in 
question,  therefore,  appropriately  embraces  an  executor  or  ad- 
ministrator, they  would  constitute  a  sufficient  direction. 

It  is  held  in  a  number  of  cases  that  the  words  ''  legal  repre- 
sentative'' are  synonymous  in  their  ordinary  use  with  executor  or 
administrator:  See  2  Williams'  Ex'rs,  820;  Med.  &  Gild.  159; 
See  1  Buss.  &  M.  587.^  But  it  is  also  ruled  in  other  cases, 
^that  the  ordinary  sense  of  the  words,  *  legal  representative'" 
may  be  controlled  by  a  different  intention  appearing  upon  the 
whole  instrument:  Williams'  Ex'rs,  822;  1  M.  &  E.  465;'  3  Yes. 
146.'  The  words  are  alike  descriptive  of  an  executor  or  admin- 
istrator, and  would  be  appropriate  to  a  case  where  a  party  direct- 
ing the  notice  might  be  iminf  ormed  as  to  which  of  those  offices, 
specifically,  the  person  to  be  notified  was  entitled.  Upon  the 
whole,  we  think  the  notice  was  well  and  suffidentiy  directed, 
and  we,  therefore,  reverse  the  judgment. 


NonoB  WILL  BxKD  Refresxntativxs  ot  a  Deobased  Indobsxr,  when  th« 
Botary  knew  nothing  of  hie  death,  and  addreeeed  the  notice  to  him  at  hia  late 
■esidence.  See  PlamterB*  BanJs  v.  White^  36  Am.  Dec  305.  Bat  if  his  death 
M  known,  notioe  mnat  be  given  to  his  representatives  as  folly  as  if  the  ln« 
doTser  were  alive.    See  AferehanU'  Bank  v.  Birchj  8  Id.  367. 

PSBSONAL  BXPBISENTATIVS  OV  A  DlBOEASXD  InDOBSXR  18  EmTITLXD  TO  No- 

ncs,  even  though  that  representative  be  the  person  himself  upon  whose  default 
tiie  responsibility  of  the  decea^and  was  dependent;  for  though  he  knows  that 
ke  himself  made  the  default,  yet  he  does  not  know  that  it  is  the  holder's  pur* 

1.  Sabtrton  T.  JUpmU.  3.  Baimm  v.  OUtif,  S.  Jmrndngi  v.  gaWswrt. 
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pOM  to  reeort  to  the  estate  of  the  deceased — a  knowledge  that  can  he  legallf 
hroaght  home  to  him  in  one  mode  only,  i.  e,,  the  osoal  notice  from  the 
holder:  AUon  v.  JHobiJUonj  2  Humph.  344.  A  notice  to  a  fum  will  not  hin4 
the  separate  estate  of  a  member  of  a  firm  in  the  hands  of  his  personal  repre- 
sentative though  it  came  into  his  hands;  for  it  would  communicate  to  him  ne 
knowledge  other  than  that  the  firm's  effects  were  looked  to  for  the  payment 
of  the  note,  and  not  that  the  representative  as  such  was  to  be  held  respon- 
sible. The  notice  must  be  sent  to  tlie  person  to  be  charged:  Cocbe  v.  B<mk 
ilf  Tetmesiee,  6  Id.  51;  bat  where  a  nole  fell  due  on  the  twenty-second  of 
December  and  the  indorser  was  absent  on  a  sea  voyage  for  the  recovery  of 
his  health  and  died  at  sea  on  the  twelfth  of  December,  but  his  death  was  not 
known  to  the  holders  until  the  following  March,  nor  the  will  proved  and 
letters  testamentary  issued  until  April,  it  was  held,  that  a  notice  of  non* 
payment  having  be^  left,  at  the  time,  at  the  dwelling-house  of  the  indoraet; 
his  last  place  of  residence  in  New  York,  and  also  sent  by  post  to  his  family, 
who  had  shortly  before  removed  into  the  country,  was  a  sufficient  notice  t* 
sustain  an  action  against  his  executor:  Merchantt^  Bank  v.  Bireh,  17  Johns. 
251. 


Allen  v.  Andebson. 

[3  HUICFHBCTI,  681.] 

la  AS  Absolutx  Sale  with  Wasbantt  whekb  thxsb  m  no  Subsbquvht 
AoBXSMENT  by  the  vendor  to  take  back  the  articles,  the  vendee  is  put  t« 
his  action  upon  the  warranty  for  any  unsoundness  of  the  articles,  unless 
the  vendor  knew  of  such  at  the  time  of  the  sale. 

Iir  A  Wabbantt  Sale  Conditionbd  to  Rjctijbn  the  Artioles  upon  a  bieaek 
of  the  warranty,  an  offer  to  retufn  is  equivalent  to  an  acceptance  by  ths 
vendor;  the  sale  is  thereby  rescinded  and  the  vendee  may  maintain 
an  action  for  money  had  and  received,  or  defend  an  action  brought  for 
the  parohase  money. 

CoTENANT.    The  case  appears  from  the  opinion. 

OuUd  and  Stokes,  for  the  plaintiff  in  error. 

Ibgg,  for  the  defendant  in  error. 

Bj  Court,  Eebse,  J.  This  is  an  action  of  covenant.  The 
plaintiff  declared  upon  a  warranty  of  soundness,  contained  in 
a  bill  of  sale  of  negroes,  and  assigned  as  a  breach  of  the  cov- 
enant, that  the  negroes  were  not  sound  at  the  time  of  the  sale. 
The  defendant  pleaded  performance  of  the  covenant,  upon 
which  issue  was  taken.  On  the  trial  of  this  issue,  we  learn  from 
the  bill  of  exceptions,  that  there  was  evidence  on  the  part  of 
plaintiff,  conducing  to  prove,  that  the  negroes  at  the  time  of 
sale,  were  unsound;  and  there  was  evidence  on  the  part  of  the 
defendant,  conducing  to  prove,  that  the  negroes  at  that  time 
ware  sound.  It  was  proved,  that  shortly  after  the  sale  the 
pli^iyitrjff  offered  to  return  the  negroes  to  the  defendant,  alleg- 
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ing  their  onsoandneBSy  and  to  snirender  to  him  the  bill  of  eale, 
and  to  cancel  the  contract,  but  the  defendant  refused  to  reoeiyo 
them.  The  defendant  requested  the  court  to  instruct  the  juiy, 
that  if  they  believed  the  negroes,  at  the  time  of  the  sale,  to  have 
been  unsound,  the  measure  of  damages  would  be  the  difference 
between  the  value  of  the  negroes  in  their  actual  condition,  and 
what  would  have  been  their  value,  if  there  had  been  no  breach 
of  the  covenant;  that  is,  if  they  had  been  sound,  and,  also, 
medical  bills,  etc.  The  court  refused  so  to  instruct  the  jury, 
but  informed  them,  that  if  they  believed  the  negroes  to  have 
been  unsound  at  the  time  of  sale,  and  plaintiff  offered  to  return 
them,  and  surrender  the  bill  of  sale,  in  a  reasonable  time,  this 
would  operate  as  a  rescission  of  the  contract,  whether  the  de- 
fendant knew  of  the  unsoundness  or  not,  and  in  that  case,  the 
measure  of  the  damages  would  be  the  price  paid  for  the  negroes, 
with  interest  thereon.    And  the  jury  found  a  verdict  accord* 

ingly. 

The  single  question  before  us  is,  whether  this  charge  is  erro- 
neous. Where  an  action  has  been  brought  to  recover  damages 
for  an  alleged  violation  of  a  warranty  of  soundness,  upon  a 
sale,  where  the  plaintiff  in  the  very  nature  and  form  of  the  ac- 
tion proceeds  upon  the  ground,  that  the  contract  of  sale  is  sub- 
sisting and  the  title  of  the  chattel,  by  such  sale,  as  being  still 
in  him,  under  such  circumstances,  we  know  of  no  case  where  it 
has  been  held,  that  the  contract  can  be  treated  as  at  an  end, 
and  the  damages  be  assessed  upon  that  footing. 

In  such  form  of  action,  we  apprehend,  if  it  were  in  the  power 
of  the  plaintiff  to  show  such  fraud  on  the  part  of  the  vendor  as 
would  have  entitied  the  plaintiff  to  have  treated  the  contract  as 
at  an  end,  still  not  having  done  so,  but  having  elected  to  affirm 
the  contract,  and  sue  for  a  breach  of  it,  he  could  only  recover 
the  difference  in  value  between  a  sound  and  unsound  article. 
But  apart  from  the  argument  to  be  drawn  from  the  nature  and 
form  of  the  action  in  this  case,  it  is  well  settied  upon  authority, 
that  if  a  sale  be  absolute,  and  there  be  no  subsequent  consent 
to  take  back  the  article,  the  contract  remains  open,  and  the 
vendee  must  resort  to  his  action  upon  the  warranty,  unless  it  be 
proved  that  the  vendor  knew  of  the  unsoundness  of  the  article, 
and  the  vendee  tendered  a  return  of  it  within  a  reasonable  time. 

This  was  so  ruled,  upon  much  consideration  by  the  supreme 
court  of  the  United  States,  in  the  case  of  Thornton  v.  Wyrmy  12 
Wheat.  183.  In  that  case,  Mr.  Justice  Washington,  who  deliv- 
ered the  opinion  of  the  court,  after  an  elaborate  review  of  the 
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English  cases  at  that  time  decided,  says:  "The  result  of  the 
aboye  cases  is  this;  if  upon  a  sale  with  a  warranty,  by  the  spe* 
^ial  terms  of  the  contract,  the  vendee  is  at  liberty  to  return  the 
article  sold,  an  o£fer  to  return  it,  is  equivalent  to  an  offer  ac- 
cepted by  the  vendor;  and  in  that  case,  the  contract  is  rescinded, 
and  at  an  end,  which  is  a  sufficient  defense  to  an  action  brought 
by  the  vendor  for  the  purchase  money,  or  to  enable  the  vendee 
to  Tnaintain  an  action  for  money  had  and  received,  in  case  the 
purchase  money  had  been  paid.  The  consequences  are  the  same, 
when  the  sale  is  absolute,  and  the  vendor  afterwards  consents, 
unconditionally,  to  take  back  the  property;  because  in  both,  the 
contract  is  rescinded  by  the  agreement  of  the  parties,  and  the 
vendee  is  well  entitled  to  retain  the  purchase  money  in  the  one 
case,  or  to  recover  it  back  in  the  other.  But  if  the  sale  be  ab- 
solute, and  there  be  no  subsequent  agreement,  or  consent  of  thd 
vendor  to  take  back  the  article,  the  contract  remains  open,  and 
the  vendee  is  put  to  his  action  upon  the  warranty,  unless  it  be 
proved  that  the  vendor  knew  of  the  unsoundness  of  the  article, 
and  the  vendee  tendered  a  return  of  it  within  a  reasonable  time." 
And  in  a  later  case  than  this,  in  England,  the  court  of  king's 
bench  in  the  case  of  Street  v.  Blay,  2  Bam.  &  Adol.  456,  22  0. 
L.  123,  maintained  the  same  distinctions.  These  principles  so 
established  by  authority,  are  consonant,  it  seems  to  us,  to  the 
dictates  of  reason  and  policy.  We  entirely  approve  them,  and 
are  constrained,  therefore,  to  reverse  this  judgment,  and  order  a 
new  trial. 

Damages  vob  Breach  ov  Waxbanty  of  SoirimNESs. — ^The  rale  is  well 
settled  in  Tenneesee  that  the  measure  of  damages  for  a  breach  of  a  warranty 
of  soundness  is  the  difference  in  value  of  the  property  at  the  time  and  place 
of  sale,  if  sonnd,  and  its  value  in  its  unsound  state:  McOavock  v.  WoodB^  I 
Sneed,  181.  The  principal  case  is  cited  to  the  same  effect  in  Coffman  v.  WUU 
iams,  4  Heisk.  233;  Whiteom  v.  Oray,  3  Head,  442;  JRosaon  ▼.  Hancock,  3 
Sneed,436. 


l^fABSHALL  V.    GhBISTMAS. 

[8  HUM7BBXTS,  610.] 

A  Vendor's  Lisn  on  Land  is  Presumed  to  be  Waived  by  his  taking 
other  seonrity,  such  as  a  note  for  the  purchase  money  indorsed  by  a  third 
person,  a  mortgage  on  other  property,  a  pledge  of  xoods,  or  the  personal 
responsibility  of  a  third  person,  and  can  only  be  repelled  by  direct  proof 
to  the  contrary. 

The  case  is  stated  in  the  opinion. 
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WaAington,  for  the  complainants. 
OampbeU,  for  the  defendant. 

By  Court,  Bxbsb,  J.  This  bill  is  filed  by  the  administrator^ 
suggesting  the  insolvency  of  the  estate  of  his  intestato  against 
the  widow,  distributees,  and  creditors  of  the  estate  for  a  settle- 
ment and  pro  rata  distribution  thereof.  The  defendants,  Christ- 
mas and  wife,  had  previously  filed  their  bill  against  the  widow 
and  distributees  of  the  intestate,  which  bill  upon  the  exhibition 
of  the  administrator's  biU,  was  by  consent  taken  as  an  answer 
to  that  bill.  Christmas  and  wife  object  to  a  pro  rata  distribu- 
tion of  Gentry's  estate,  and  set  up  a  specific  lien  upon  the 
lands,  as  vendors  thereof,  and  insist  that  they  are  entitled  to  a 
satisfaction  of  their  debt  in  preference  to  the  widow's  right  of 
dower,  or  to  the  claims  of  other  creditors.  Their  bill,  which  is 
here  taken  as  an  answer,  states  that  in  1829  they  sold  to  B.  A. 
Gentry,  the  intestate,  three  tracts  of  land  for  the  price  of 
twenty  thousand  dollars.  At  the  time  of  the  sale,  Christmas 
was  indebted  to  Gentry  ten  thousand  dollars,  which  sum  was 
deducted  from  the  price  of  the  land.  The  remaining  ten  thou- 
sand dollars  were  secured  to  be  paid  by  a  note  which  Gentry 
held  on  Tappan,  Hardy  &  Co.,  indorsed  by  E.  S.  Tappan  for 
eight  thousand  two  hundred  and  eighty-five  dollars  and  ninety- 
eight  cents  due  in  January,  1841,  and  which  was  indorsed 
to  Christmas  by  said  Gentry,  and  a  note  drawn  by  said  Gentry 
at  the  time  of  the  purchase  for  one  thousand  seven  hundred  and 
fourteen  dollars  and  two  cents,  and  indorsed  by  S.  W.  Gentry, 
and  falling  due  in  September,  1840.  These  notes  were  deliv- 
ered to  Christmas,  and  he  and  wife  executed  their  conveyance 
for  the  land. 

Christmas  and  wife  inciist  that  they  did  not  intend  to  waive 
their  lien  on  the  land  by  the  reception  of  these  notes,  and  there- 
fore they  ought  to  be  permitted  to  assert  it  now. 

Buth  T.  Gentry,  the  widow,  in  her  answer  to  the  adminisui^ 
tor's  bill  insists  that  Christmas  and  wife,  by  the  reception  of  the 
two  notes,  indorsed  as  before  stated,  waived  their  lien  upon  the 
land  and  ought  to  stand  on  the  footing  of  other  creditors  of  the 
estate,  and  that  she  is  entitled  to  dower  in  preference  to  the 
claims  of  creditors. 

There  is  no  proof  in  the  cause,  and  the  question  whether  the 
vendor^  of  these  lands  have  waived  their  lien  or  not  depends 
upon  the  effect  which  the  liability  of  Tappan,  Hardy  &  Co.^ 
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and  E.  S.  Tappan  on  the  first  note,  and  that  of  S.  W.  Gentiy 
on  the  second,  is  to  have  upon  the  question. 

In  the  case  of  Campbell  y.  Baldvyin,  2  Humph.  248,  it  wa» 
held  by  this  court  that  "  a  vendor  is  presumed  to  intend  to  re- 
tain his  lien  upon  the  conyejed  premises  for  the  payment  of  the^ 
purchase  money,  and  the  circumstances  to  manifest  the  non- 
existence of  such  intention,  must  be  shown  by  the  vendee,"  and 
that  a  note  given  for  the  purchase  money,  with  the  indorsement 
of  a  third  person,  is  evidence  that  the  lien  of  the  vendor  is 
waived  and  abandon^.  If  a  vendor  carves  out  a  security  for 
himself,  it  is  evidence  that  he  reposes  upon  that,  and  does  not 
look  to  his  lien  upon  the  conveyed  premises  for  indemnity.  Thi& 
prima  facie  evidence  to  be  sure,  may  be  repelled  by  proof,  but  the 
onus  lies  upon  the  vendor  to  make  that  proof,  and  if  he  fail  to- 
do  so,  it  must  be  held  that  the  lien  was  waived  and  abandoned. 

Whether  the  security  which  may  be  taken  be  a  mortgage  upon 
other  estates,  a  pledge  of  goods,  or  the  personal  responsibility 
of  a  third  person,  it  can  make  no  difference  either  in  reason  or 
upon  authority.  In  either  case  it  indicates  that  the  vendor  re- 
poses upon  it,  and  that  is  enough  to  put  him  to  the  proof  that 
he  did  not  intend  thereby  to  waive  his  lien :  See  OUberi  v.  Brown ^^ 
1  Mason,  191;  4  Wheat.  255;  and  4  Pet.  Cond.  445;  and  2 
Story's  Eq.,  sec.  1226,  and  note. 

lo  this  case  the  complainant  introduces  no  evidence.  It  is 
asserted  *in  the  bill  that  it  was  not  intended  that  the  security 
taken  should  operate  as  a  waiver  of  the  lien,  but  no  fact  ia 
stated  in  the  bill,  or  shown  by  proof,  from  which  an  intention 
to  retain  the  lien  can  be  inferred.  It  is  insisted  that  these  in- 
dorsed notes  were  not  taken  as  a  security,  but  as  a  mode  of  pay- 
ment, and  the  case  of  Hughes  v.  Kearney^  1  Sch.  &  Lef .  132^ 
decided  by  Lord  Bedesdale,  is  referred  to  in  support  of  the  po- 
sition. 

In  that  case  the  vendor  received  an  accepted  bill  of  exchange^ 
which  was  not  paid — and  it  was  held  that  this  was  not  a  secu- 
rity, but  a  mode  of  payment.  But  that  case  is  veiy  different 
from  the  one  before  the  court.  A  bill  of  exchange  is  only  a 
means  of  paying  over  the  funds  of  the  vendee,  which  it  is  sup- 
posed will  be  placed  in  the  hands  of  the  acceptor.  By  the 
theoiy  of  the  law,  the  acceptor  is  not  a  surety,  but  merely  pays 
the  money  of  the  drawer  in  pursuance  of  his  order.  But  in- 
dorsers  are  by  the  theoiy  of  the  law,  and  in  fact,  conditional 
sureties  for  the  payment:  2  Stoiy,  479,  note.    In  this  case  the 

1.  OQmtm  ▼.  Bnwtu 
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note  for  eight  thoufiand  two  hundred  and  eighiy-five  dollars  and 
ninety-eight  cents  was  executed  by  Tappan,  Hardy  &  Co.,  and 
indorsed  by  E.  S.  Tappan,  before  the  vendee.  Gentry,  indorsed 
it.  All  the  other  parties  were  actually  liable  to  Gentry,  so  that 
there  is  no  case  where  the  personal  undertaking  of  a  third 
person  could  be  more  emphatically  regarded  as  a  security  than 
the  one  now  under  consideration. 

But  the  indorsement  of  S.  W.  Gentigr  upon  the  other  note  created 
on  his  part  a  conditional  undertaking  as  surety  for  its  payment, 
and  must  have  been  so  considered  and  reposed  upon  by  Christ- 
mas at  the  time.  Upon  the  whole,  we  are  of  opinion  that  the 
lien  in  this  case  was  waived  and  abandoned  by  the  reception  of 
these  securities,  and  can  not  now  be  set  up  and  enforced,  be- 
cause they  have  proved  unproductive.  Let  the  decree  be  af- 
firmed. 

Vendor  has  a  LiBir  ov  Bbal  Estate  for  the  parohaM  money,  even  after 
delivery  of  poeeearion,  unless  he  has  taken  independent  security  or  the  land 
has  paned  to  a  bona  fide  purchaser:  See  Lupin  v.  Marie,  21  Am.  Dea  25d. 
Vendor's  lien  is  not  discharged  hy  the  death  of  the  vendor:  See  Tiemcm  v. 
Beam,  15  Id.  657.  And  for  the  Ohio  and  Pennsylvania  decislcnis  upon  a 
vendor's  lien,  see  the  note  to  the  same  case,  page  568.  Where  port  of  the 
purchase  money  has  been  paid,  and  security  taken  for  the  balanoe,  the  vendor 
has  not  a  lien  for  such  unpaid  purchase  money  against  judgment  crediton 
with  notice  of  such  balanoe:  Kamfelt  v.  Bcwer,  10  Id.  428,  and  note. 

Vendor's  Lien  is  Presttmed  to  be  Waived  by  his  taking  a  mortgage 
upon  other  property,  a  pledge  of  goods,  or  the  personal  responsibility  of  a 
third  person,  and  tiie  burden  is  upon  the  vendor  to  show  that  he  did  not 
thereby  intend  to  waive  his  lien:  Whke  v.  Dougherty,  Mart.  &  T.  309; 
Brevard  v.  Sutpmar,  2  Heisk.  97;  but  taking  a  check  or  note  not  as  security, 
but  as  a  mode  of  payment  of  the  price  of  land,  is  not  a  waiver  of  the  lien„ 
but  on  failure  of  payment  the  lien  may  be  enforced:  Demny  v.  SteaMy,  Id. 
156.  Where  the  bill  of  the  vendor  recites  the  taking  of  security,  but  avert 
that  the  lien  waa  not  intended  to.be  waived  thereby,  a  demurrer  will  not  lie^ 
and  an  answer  from  the  vendee  will  be  required:  OaanpbeHl  v.  Baldwin,  % 
Humph.  248;  Ckvdaind  v.  Martin,  2  Head,  128. 
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Hatoh  v.  Hyde. 

[14  YkBXOHT,  20.] 

FfcOMBMOBT  Kon  Absoluts  on  its  Face  can  not,  by  parol  oyidenoe,  be 

yerted  into  one  payable  upon  a  contingency. 
PtKA.  IN  Bas  whioh  Dsnibs  ORIGINAL  Causb  ov  AonoN,  IB  bad  on  special 

demurer. 

Abbumphit  on  a  promissoiy  note.  The  defendants  pleaded 
non  asswmpeU,  and  a  special  plea  in  bar,  to  the  following  effect: 
That  the  consideration  for  the  note  sued  on  was  a  horse  sold  by 
the  plaintiff  to  the  defendants;  that  the  horse  being  at  the  time 
of  the  sale  and  of  the  making  of  the  note  lame  and  diseased, 
it  was  verbally  agreed  between  the  parties  that  if  the  horse,  in 
consequence  of  said  lameness  and  disease,  should  become  worth- 
less or  die,  then  the  note  should  not  be  collectible  or  collected; 
and  that  the  horse  did  afterwards  die  in  consequence  of  said 
lameness  and  disease.  To  this  special  plea  the  plaintiff  de- 
murred specially;  the  court  sustained  the  demurrer,  and  the 
defendants  excepted. 

Allen  and  PlaU,  for  the  defendants. 

Hyde  and  Peck,  for  the  plaintiff. 

By  Court,  Benkett,  J.  The  plea  in  bar  sets  up  a  parol  agree- 
ment contemporaneous  with  the  giving  of  the  note  and  incon- 
sistent with  the  one  expressed  in  the  note.  The  horse,  though 
lame  and  diseased,  was  clearly  a  suflScient  consideration  for  the 
note,  and  no  fraud  is  pretended.  The  note,  then,  being  upon 
sufficient  consideiation,  and  absolute  upon  the  face  of  it,  can 
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not,  by  parol  eviclence,  be  converted  into  one  payable  upon  a 
contingency:  BenUey  v.  Bradley,^  8  Vt.  243;  Isaacs  v.  EUdns, 
11  Id.  679.  As  the  agreement,  set  up  in  the  plea  in  bar,  if  made 
upon  sufficient  consideration,  can  not  control  the  note,  it  is  im- 
possible that  it  should  furnish  good  matter  to  plead  in  bar. 
The  right  of  action,  established  by  the  note,  can  not  be  de- 
stroyed by  setting  up  an  opposing  agreement  which,  by  the 
rules  of  eyidence,  can  not  be  proved.  The  plea,  then,  wa» 
properly  met  by  a  demurrer.  If  it  had  been  traversed  and  issue 
joined,  it  might  have  been  a  question  whether  the  rule  of  evi- 
dence, excluding  parol,  might  not  have  been  waived. 

If  the  facts  set  up  in  the  plea  go  to  defeat  the  note,  as  has 
been  argued,  for  want  of  consideration,  they  would  have  availed 
the  party  under  the  general  issue.  Though  it  is  true  that  some 
matters  which  may  be  given  in  evidence  under  the  general  issue^ 
in  assumpsit,  may  also  be  pleaded  in  bar,  yet  it  is  not  such  mat- 
ter as  goes  to  deny  the  original  cause  of  action.  The  considera- 
tion is  of  the  very  essence  and  foundation  of  the  promise,  and 
a  plea,  in  effect  denying  the  consideration,  amounts  to  the  gen- 
eral issue,  and  is,  for  this  cause,  ill,  on  special  demurrer:  Potter 
V.  Stanley,  1  D.  Chip.  243;  Gould's  PI.  334,  sec.  56.  This  ia 
made  one  ground  of  demurrer.    The  plea  can  not  be  sustained. 

The  judgment  of  the  county  court  is  afi&rmed. 

Pabol  Evidbncb  is  not  Admissible  to  show  that  a  note,  abaolnte  on  it» 
face,  was  given  conditionally:  See  Ervoin  v.  Saunders,  13  Am.  Dea  620,  not# 
622,  and  the  caaee  there  cited. 


Beaoh  v.  Beaoh. 

Ill  VxBMoirr,  88.] 

Tbusteb  mat  Rboovxb  in  Ejxctmbnt  against  his  Cestui  que  Trust. 
Where  Trustee  is  under  no  Obligation  to  Ck>NVEY  to  a  defendant,  th# 
jury  wi]l  not  be  directed  to  presume  a  conveyance  to  him. 

Ejectment.  The  county  court  directed  a  verdict  for  the 
plaintiff,  and  the  defendant  appealed.  The  other  facts  appear 
from  the  opinion. 

«/*.  Maeck  and  William  P.  Briggs,  for  the  defendant. 

Eyde  and  Peck,  for  the  plaintiff. 

By  Court,  WnxiAMS,  C.  J.  This  is  an  action  of  ejectment  m 
which  the  title  is  to  be  decided,  the  judgment  in  which  is  oon- 

1.  Bradley  ▼.  BetUleg, 
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<dii8iye  against  bofh  the  plaintiff  and  defendant  and  ilieir  heirs. 
The  question  presented  is,  whether,  at  law,  the  title  of  the  ceshii 
-que  trust  shall  prevail  against  that  of  the  trostee. 

In  the  action  of  ejectment,  in  England,  when  the  right  of  pos- 
session, only,  is  determined,  the  plaintiff  must  be  vested  with 
the  legal  title  in  order  to  maintain  it,  and  no  equitable  title  will 
answer.  The  trustee  may  maintain  this  action  against  his  cestui 
4juje  trust :  Bead  v.  Bead,^  8  T.  B.  118.  In  some  of  the  states, 
where  they  have  no  court  of  chancery,  a  cestui  que  trust  has  been 
permitted  to  recover  when  chancery  would  direct  a  conveyance. 
But  if  it  were  so  in  this  state,  it  would  not  help  the  defendant. 
There  is  nothing  in  the  facts  offered  to  be  proved,  which  war- 
rants  the  inference  that  a  court  of  chancery  would  direct  a  con- 
veyance, though  they  might  prevent  the  plaintiff  from  disturbing 
the  defendant's  possession,  unless  it  veas  to  accomplish  the  pur- 
poses of  the  trust.  There  are  no  dicta  in  the  decisions  of  any 
of  the  states,  that  the  cestui  que  trust  can,  as  against  his  trustee, 
either  maintain  or  defend  an  action  of  ejectment. 

The  evidence  offered  did  not  present  a  case  where  the  jury 
would  have  been  directed  to  presume  a  conveyance.  The  trus- 
tee was  under  no  obligation  to  convey  to  the  defendant;  but,  on 
the  contrary,  the  grantor  did  not  intend  that  the  legal  estate 
should  vest  in  him,  and  the  plaintiff  would  have  violated  the 
trust  had  he  made  such  a  conveyance. 

The  principle  is  not  different,  if  this  was  a  resulting  trust,  ex- 
cept that  such  trust  might  be  proved  by  parol.  If  a  trust  resulted 
from  the  fact  that  the  purchase  money  was  paid,  six  sevenths  by 
the  father,  and  one  seventh  by  the  defendant,  the  very  object  of 
the  suit  might  have  been  to  secure  the  portion  due  to  the  father. 
The  trust,  if  any  existed  in  this  case,  could  only  be  enforced  in 
-chanceiy.     The  judgment  of  the  county  court  is  a£Srmed. 

Trusteb  mat  Eecovkb  in  Ejectment  against  his  cestui  qtte  trust:  Sm 
Meece  ▼.  AUen^  5  Gihn.  241;  Sawyer  ▼.  Showhegan^  57  Me.  513;  fUapatriekY, 
Atsgeraid,  18  Gray,  402;  Pwmal  y.  Mffers,  16  Vt.  414;  Oeames  y.  Irvhtg,  81 
Id.  606,  all  oitiiig  the  pxincipal  case. 


Feok  v.  Mayo. 

[U  Vbbkomt,  88.] 

iariRssT  Given  by  Wat  of  Damages  fob  Non-pirformanob  of  Oov- 
TRACT,  which  is  made  in  one  place,  but  to  be  performed  in  another,  is  tfaie 
interest  of  the  place  of  payment.    And,  therefore,  where  a  promisaory 

1.  Ro4  m  dcM.  JScoffa  y.  BMdi$^ 
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note  Is  mftde  in  Canada  and  indoned  in  Ywnumt,  in  both  of  wbioh  plaow 
the  rate  of  interest  is  six  per  oent.,  and  payable  in  New  York,  wbere  the 
rate  Is  seven  per  cent.,  both  makers  and  indorsers  are  liable  to  pay  the 
Kew  Tork  rate  of  interest  as  damages  for  delay  in  payment  of  snob  note. 

AflsuMPSET  against  the  defendants  as  indorsers  of  two  prom- 
issory notes.  The  role  referred  to  in  the  opinion  as  having  been 
entered  into  in  the  conntj  court  was,  that  there  be  judgment  en- 
tered for  the  plaintiffs,  and  interest  to  be  computed  at  seven  per 
oent.9  if  the  court  adjudge  seven  per  cent,  to  be  recoverable. 
The  other  facts  are  sufficiently  stated  in  the  opinion. 

Lyman  and  Marsh,  for  the  plaintiffs. 
O.  Adams,  for  the  defendants. 

By  Court,  Bedfzeld,  J.  This  action  is  upon  a  promissoiy 
note,  made  in  Montreal,  where  the  legal  rate  of  interest  is  six 
per  cent.,  payable  at  the  Mechanics'  and  Farmers'  Bank,  in  the 
city  of  Albany,  where  the  legal  rate  of  interest  is  seven  per 
cent.,  and  indorsed  by  the  defendants  in  this  state,  where  the 
legal  rate  of  interest  is  six  per  cent.  This  action  being  agaLost 
the  defendants,  as  indorsers,  the  only  question  is,  what  rate  of 
interest  are  they  liable  for?  The  note  was  payable  at  a  day 
certain,  but  no  interest  stipulated  in  the  contract.  The  interest 
claimed  is  for  damages  in  not  paying  the  money  when  due. 

The  first  question  naturally  arising  in  this  case  is,  what  rate 
of  interest,  by  way  of  damages,  are  the  signers  liable  for? 
There  are  fewer  decisions  to  be  found  in  the  books,  bearing 
directly  upon  this  subject,  than  one  would  naturally  have  ex- 
pected. It  is  an  elementary  principle,  upon  this  subject,  that 
all  the  incidents  pertaining  to  the  validity  and  construction, 
and  especially  to  the  discharge,  performance,  or  satisfaction 
of  contracts,  and  the  rule  of  damages  for  a  failure  to  per- 
form such  contract,  will  be  governed  by  the  lex  loci  contradua. 
This  term,  as  is  well  remarked  by  Mr.  Justice  Story,  in  his 
Conflict  of  Laws,  248,  may  have  a  double  meaning,  or  aspect; 
and  that  it  may  indifferently  indicate  the  place  where  the  con- 
tract is  actually  made,  or  that  where  it  is  virtually  made,  accord- 
ing to  the  intent  of  the  parties,  that  is,  the  place  of  performance. 
The  general  rule  now  is,  I  apprehend,  that  the  latter  is  the  gov- 
erning law  of  the  contract.  Hence  the  elementary  principle 
undoubtedly  is  that  the  rate  of  interest,  whether  stipulated  in 
the  contract,  or  given  by  way  of  damages  for  the  non-perform- 
ance, is  the  interest  of  the  place  of  payment. 

We  will  next  examine  whether  any  positive  rule  of  law  has 
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been  establiBhed,  contravening  this  principle:  2  Kent's  Com. 
460y  461.  Chancellor  Kent  expressly  declares  that  this  elemen- 
tary principle  is  now  the  *'  received  doctrine  at  Westminster 
Hall/'  and  cites  Thompson  v.  Powles,  2  Sim.  194  (2  Cond.  Ch. 
878).  This  case  does  not  necessarily  decide  this  pointy  but  the 
opinion  of  the  vioe-chanoellor  expressly  recognizes  the  rule,  that, 
although  the  rate  of  interest  stipulated  is  above  the  English  in- 
terest, still  the  contract  will  not  be  usurious,  unless  it  appear 
to  be  a  contract  made  in  England  and  there  to  be  performed. 
The  case  of  Harvey  v.  Archbold,  1  By.  &  M.  184  (21  Eng.  Com. 
L.  412),  recognizes  more  expressly  the  same  doctrine.  The  case 
of  Dessau  v.  Humphreys,  20  Mart.  1,  expressly  decides,  that  a 
contract  made  in  one  country,  to  be  performed  in  another,  where 
the  rate  of  interest  is  higher  than  at  the  place  of  entering  into 
the  contract,  it  may  stipulate  the  higher  rate  of  interest.  Mr. 
Justice  Story  recognizes  the  elementary  rule,  above  alluded  to, 
as  the  settled  law:  Conf.  of  L.  243,  246.  Similar  language  is 
adopted  by  Mr.  Justice  Thompson,  in  Boyce  v.  Edwards,  4  Pet. 
Ill;  and  by  Mr.  Chief  Justice  Taney,  in  Andrews  v.  Pond,  18 
Id.  65;  and  by  Chancellor  Walworth,  in  Hosford  v.  Nichols, 
1  Paige,  220.  Much  the  same  is  said  by  the  court  in  the  case  of 
the  Bank  of  the  Uniied  Stales  v.  Daniel,  12  Pet.  82.  In  many  of 
these  cases  the  question  alluded  to  was  not  directly  before  the 
court,  but,  by  all  these  eminent  jurists,  it  seems  to  have  been 
considered  as  one  of  the  long-settled  principles  of  the  law  of 
contract.  The  same  rule  of  damages  was,  in  the  case  of  Hkins 
V.  The  East  India  Co,,  1  P.  Wms.  895,  applied  to  the  tortious 
conversion  of  a  ship  in  Calcutta,  the  court  malring  the  company 
liable  for  the  value  of  the  ship,  at  the  time  of  conversion,  and 
the  India  rate  of  interest  for  the  delay  of  the  payment  of  the 
money.  In  this  case  the  interest  allowed  was  greater  than  the 
English  interest. 

When  the  contract  is  entered  into  in  one  country,  to  be  per- 
formed in  another,  having  established  a  lower  late  of  interest 
than  the  former,  and  the  contract  stipulates  interest  generally, 
it  has  always  been  held  that  the  rate  of  interest  recoverable  was 
that  of  the  place  of  performance  only.  It  is  expressly  so  de- 
cided in  Robinson  v.  Bland,  2  Burr.  1077;  Fanning  v.  Cousequa,^ 
17  Johns.  511;  Scojield  v.  Day,  20  Id.  102.  From  all  which  I 
consider  the  following  rules,  in  regard  to  interest  on  contracts, 
made  in  one  country  to  be  executed  in  another,  to  be  well  settled. 

1.  If  a  contract  be  entered  into  in  one  place  to  be  performed 

1.  Feuming  t.  Contequa ;  8.  C,  8  Am.  Deo.  443. 
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in  another,  and  the  rate  of  interest  differ  in  the  two  countries, 
the  parties  may  stipulate  for  the  rate  of  interest  of  either  coun- 
±ry,  and  thus,  by  their  own  express  contract,  determine  with 
reference  to  the  law  of  which  country  that  incident  of  the  con- 
tract shall  be  decided. 

2.  If  the  contract,  so  entered  into,  stipulate  for  interest  gen- 
erally, it  shall  be  the  rate  of  interest  of  the  place  of  payment, 
^mless  it  appear  the  parties  intended  to  contract  with  reference 
to  the  law  of  the  other  place. 

3.  If  the  contract  be  so  entered  into,  for  money,  payable  at  a 
place  on  a  day  certain,  and  no  interest  be  stipulated,  and  pay- 
ment be  delayed,  interest  by  way  of  damages,  shall  be  allowed 
according  to  the  law  of  the  place  of  payment,  where  the  money 
may  be  supposed  to  have  been  required  by  the  creditor  for  use, 
and  where  he  might  be  supposed  to  have  borrowed  money  to 
supply  the  deficiency  thus  occurring,  and  to  haye  paid  the  rate 
of  interest  of  that  country.  This  is  expressly  recognized  as  the 
settled  rule  of  law,  in  regard  to  the  acceptor  of  a  bill,  who 
stands  in  the  place  of  the  maker  of  these  notes:  3  Kent's  Com. 
116. 

Having  thus,  as  we  think,  satisfactorily  shovm  that  the  settled 
rule  of  law  upon  this  subject  will  render  the  makers  of  these 
notes  liable  for  the  interest  of  the  state  of  New  York,  it  is  need- 
less to  spend  time  in  regard  to  the  defendants,  who  are  the  first 
endorsers,  and  thus  stand  in  the  place  of  the  drawer  of  a  bill  of 
exchange.  The  contract  of  the  drawer  of  a  bill,  and  the  in- 
dorser  of  a  note,  is  collateral  to  that  of  the  acceptor,  or  maker. 
They  promise  to  pay  upon  his  failure,  and  proper  proceedings 
had.  Chancellor  Kent  says:  ''  The  engagement  of  the  drawer, 
and  indorser,  of  every  bill  is,  that  it  shall  be  paid  at  the  proper 
time  and  place,  and  if  it  be  not,  the  holder  is  entitled  to  indem- 
nity for  the  loss  arising  from  this  breach  of  contract."  Such  is 
the  language  of  all  the  books  upon  the  subject,  and  such  is  the 
only  rule  which  can  be  made  to  look  reasonable,  or  to  consist 
with  justice.  It  must  sound  strangely  in  the  ears  of  a  lawyer, 
that  tiiese  plaintiffs  may  here  recover  of  the  defendants  the  prin- 
cipal sum,  and  six  per  cent,  interest,  and  that  the  makers  of  the 
note  are  still  liable  for  the  additional  one  per  cent.,  or  that 
while,  by  the  terms  of  the  contract,  the  makers  were  and  are 
bound  to  pay  seven  per  cent,  interest,  the  plaintifffl,  if  they  will 
sue  the  indorsers,  must  put  up  with  less,  and  that  in  satisfaction 
of  the  entire  contract.  If  the  rate  of  interest  in  Vermont  were  . 
ten  per  cent.,  could  any  man  suppose  the  defendants  in  this  case 
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liable  for  that  rate  of  interest?  No  man,  I  apprehend,  doubts^ 
that  the  indoraer  of  a  note  or  bill  is  liable  in  regard  to  the  prin* 
•cipal  debt,  to  the  same  extent  as  the  original  debtor.  The  coun- 
sel on  both  aides  agree  on  this  point.  The  only  objection  which 
has  been  urged  to  this  rule  in  regard  to  the  rate  of  interest^ 
which  has  seemed  to  me  at  all  embarrassing,  is,  that,  it  will  en- 
able persons  fraudulently  to  evade  the  usury  laws  sometimes. 
This  apprehension  induced  the  courts  in  Westminster  Hall,  for 
many  years,  to  introduce  an  exception  into  the  rules  of  constru- 
ing contracts  upon  this  subject,  and  eyen  to  declare  all  con- 
tracts, entered  into  in  England,  and  stipulating  for  a  higher 
fate  of  interest  than  that  there  allowed,  to  be  void  under  the 
statutes  against  usury:  Dewar  v.  Span,  3  T.  B.  425,  and  cases 
<dted.  Chancellor  Kent,  in  a  recent  note  to  the  fourth  edition 
of  his  Commentaries,  vol.  2,  p.  461,  says:  **  This  principle  haa 
much  to  recommend  it  for  reasonableness,  convenience,  and  cer- 
tainty, except  in  cases  where  the  whole  arrangement  was  evi- 
dently, and  fraudulently,  intended  as  a  cover  for  usury."  Such 
isases  should  be  treated  like  other  fraudulent  attempts  to  evade 
the  usury  laws.  But  I  apprehend  that  a  contract  made,  bona 
Jide,  in  one  country,  and  to  be  performed  in  another,  and  stipu- 
lating the  higher  rate  of  interest  of  the  latter,  is  not  usurious 
with  reference  to  the  laws  of  the  former  country.  A  contract^ 
to  be  usurious,  by  our  law,  must  not  only  be  made  here,  but  to 
be  performed  here.  We  regret  that  the  members  of  the  court, 
after  two  arguments,  should  not  be  more  unanimous;  but  the 
judgment  here  pronounced  is  that  of  a  majority  of  the  members. 

Judgment  reversed  and  new  trial,  unless  the  parties  consent 
to  enter  judgment  according  to  the  rule  entered  into  in  the 
•county  court. 

By  consent,  judgment  for  plaintifif  according  to  the  rule. 

Intxbbst  mat  be  Stipulated  for  either  according  to  the  rate  at  the  plaoe 
where  the  contract  was  entered  into  or  according  to  that  of  tlio  place  where  it 
18  to  be  performed:  Fitch  v.  ReTner^  1  Biss.  341,  citing  the  principal  case.  See 
«l80  Chapman  v.  Robertson,  31  Am.  Dec.  264,  note  270,  and  the  oaaes  there  cited. 


Stevens  v.  Bbiogs. 

[U  yBBKOlIT,  U.] 

DinKDAUT  CAN  NOT  Ayail  Hzhselt  ov  Dsfensb  ov  Payment  after  the  oom- 
menoemeot  of  the  suit,  unless  he  also  pays  the  costs  as  well  as  the  debt. 

JVDQUXST  FOR  PLAINTIFF  TO  RSOOYEB  COBTS  ONLY,  WTTHOUT  DAMAOn,  is 

errooeoiis. 
Am.  Dbo.  Yol.  ZZnX— 14 
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Sgibs  facias  on  a  reoognizanoe.    The  facts  sufficiently  appear 
from  the  opinion. 

Eyde  and  Peck,  for  the  defendant. 

Moteck  and  SmaUei^,  for  the  plaintiff. 

By  Court,  Williamb,  C.  J.  It  was  decided  in  the  case  of 
Jikinson  y.  Thornton,  1  Camp.  559,  note,  "  that  if  after  action 
brought,  the  money  sought  to  be  recovered  is  paid  without  a 
rule  of  court,  the  plaintiff  must  haye  a  yerdict."  In  the  case  of 
Horsburgh  v.  Orme,  same  page,  where  the  defendant  had  paid 
the  debt,  but  not  the  cost,  the  plaintiff  had  a  yerdict  with  nom- 
inal damages.  A  similar  decision  was  made  in  the  case  of  Oodr 
dard  et  al.  v.  Benjamin,^  8  Camp.  831,  where  the  payment  waa 
made  the  same  day  the  action  was  commenced  and  a  receipt 
giyen.  As  it  did  not  appear  at  what  hour  of  the  day  the  pay- 
ment was  made,  whether  before  or  after  the  commencement  of 
the  action,  the  plaintiff  was  allowed  to  take  a  verdict  with  nom- 
inal damages.  From  these  cases,  as  well  as  from  the  case  of 
Tima  v.  Powell,  7  East,  536;  Holland  y.  Jourdine,  1  Holt,  6; 
Francia  v.  Crywell,  5  Bam.  &  Aid.  886;  Nelson  y.  WUson,  6  Bing. 
668,  it  appears  to  be  settied  that  a  defendant  can  not  avail  himself 
in  defense  of  payment  after  the  commencement  of  the  suit,  un- 
less he  also  pays  the  cost  as  well  as  the  debt.  Unless  the  cost 
is  paid,  or  the  plaintiff  has  yoluntarily  relinquished  his  claim  to 
the  debt  and  cost,  as  he  might,  by  a  release  or  accord,  he  may 
recoyer  nominal  damages,  so  as  to  cany  the  cost.  The  rule  can 
be  no  otherwise,  where  he  has  separate  remedies  for  the  same 
debt  or  demand,  and  is  pursuing  them  at  the  same  time.  The 
payment  of  one  can  be  no  dischaige  of  the  other,  except  on  the 
payment  of  the  cost  in  all  the  actions.  The  cases  referred  to  in 
Chitty  on  Bills,  570,  settie  this  point.  In  the  case  before  us, 
when  the  judgment  was  rendered  in  the  suit  on  the  jail  bond, 
the  defendant  could  haye  paid  the  money  into  court,  or  tendered 
the  amount  to  the  plaintiff,  either  of  which  would  haye  dis- 
charged the  defendants  from  any  further  proceedings  on  that 
judgment;  but,  unless  it  was  a  payment  of  this  yery  recognizance 
and  the  cost,  it  could  not  preclude  the  plaintiff  from  proceedings 
for  nominal  damages  and  cost.  The  recognizance  was  forfeited 
and  the  plaintiff  was  entitled  to  maintain  an  action  thereon. 
Although  this  action  would  have  been  defeated  if  the  payment  of 
the  judgment  had  been  made  before  suit  brought,  as  a  dischaige 
or  satisfaction  of  the  debt,  or  matter  in  demand,  would  bar  any 

1.  Oodard  r.  Bei^amdm. 
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fataie  suit  on  all  or  any  of  the  remedies;  yet,  after  suit  brought, 
it  oonld  only  be  defeated  or  discharged  by  a  payment  of  tha 
debt  and  the  cost.  The  plaintiff  was  therefore  entitled  to  a 
judgment  for  his  damages  and  cost.  The  judgment  of  the 
county  court  was  for  the  plaintiff  to  recoyer  cost  only,  without 
any  judgment  for  damages.  This  was  erroneous.  A  judgment 
can  neyer  be  rendered  for  a  plaintiff  to  recover  cost,  except  theia 
be  a  recovery  for  damages.  Costs  are  consequent  upon  the  re- 
coveiy  of  debt  or  damages.  On  this  ground,  no  costs  were 
aUowed  at  common  law.  on  a  writ  of  scire  facias,  and  waa  only 
allowed  in  pursuance  of  the  statute  8  and  9  William  III.,  c« 
11.  In  this  state,  the  right  of  a  plaintiff  to  recover  cost  on  scire 
/(ooiaa,  stands  upon  the  same  ground  as  a  recovery  in  any  other 
action  and  is  expressly  recognized  by  statute,  c.  28,  sec.  28.  Aa 
no  judgment  was  rendered  by  the  couniy  court  for  damages, 
their  judgment  must  be  reversed  and  judgment  rendered  for  Obm 
plaintiff  to  recover  one  cent  damages  and  his  cost. 


Thateb  V.  Thayeb. 

[14  VXBXOIIT,  107.] 
OOHVETAKCB  BT   HuSBAND,    WITH   IXTEKT    TO     DEFEAT  WiFS's    RlOHT    OF 

DowKB,  of  all  his  property,  real  and  personal,  to  his  children,  made  a 
•hort  time  before  his  death,  without  any  valuable  consideration,  and 
tecnring  to  himself  the  use  and  control  thereof  during  his  life,  is  fraudu- 
lent as  against  the  wife,  and  will  be  set  aside  in  equity. 

WirX  BT  SXPABATINO  FBOM  HEB  HUSBAIO)  DOES  NOT   FORFEIT  HER  RlOHf 

OF  Dower,  where  such  separation  arises  from  family  discord,  even  though 
she  had  no  justifiable  cause  for  separating. 

Appeal  from  decree  of  court  of  chanceiy  assigning  dower  to 
the  oratrix  in  the  real  estate  of  her  late  husband,  and  also  order- 
ing the  defendants  to  pay  to  her  a  certain  sum  to  make  up,  with 
what  she  had  received,  one  third  of  the  value  of  the  personal 
estate  left  by  him.  The  court  found  that  Amherst  Thayer,  the 
husband  of  the  oratrix,  a  short  time  before  his  death,  in  ex- 
pectation of  soon  dying,  conveyed  all  his  real  and  personal 
estate  to  defendant  W.  S.  Thayer,  his  son,  in  trust  for  himself 
and  the  other  defendants,  all  of  whom  were  children  of  a  former 
marriage.  The  only  consideration  was  love  and  affection,  and 
the  conveyance  was  made  to  defeat  the  oratrix's  right  of  dower 
and  share  in  the  personal  estate  of  her  husband.  The  Ims- 
band,  at  the  same  time,  leased  the  property  from  said  trustee 
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for  his  life,  at  a  nominal  rant.    The  other  faots  are  stated  in  the 
opinion. 

A.  0.  AUUa  and  N.  8.  WhiUemore,  for  the  oratriz. 

ff.  B,  Bearddey,  for  the  defendants. 

By  Oonrt,  Benkxtt,  J.  The  question,  now  presented  for  the 
decision  of  this  court,  is  important  in  principle,  and  deeply  in- 
Tolves  the  well-being  of,  at  least,  a  portion  of  the  community. 
It  is  due  to  the  counsel  in  the  cause,  that  we  should  say  that  our 
inyestigations  have  been  in  no  small  degree  facilitated  by  their 
industiy,  and  the  ability  with  which  it  has  been  argued. 

Though  the  court  are  not  unanimous  in  their  views,  yet  a 
majority  of  the  judges  concur  in  aflSrming  the  decree  of  the 
chancellor. 

What  shall  be  the  effect  of  the  conveyance  in  question  upon 
the  rights  of  widow?  The  question  is  important,  and,  espe- 
eially  so,  as  shifts  like  the  one  before  us,  are  easily  resorted  to 
with  a  view  to  affect  the  interests  of  the  wife.  The  wife  is  not 
to  be  barred  of  her  dower,  without  her  consent,  by  the  will  of 
her  husband,  even,  though  he  has  thereby  made  an  ample  pro- 
vision for  her  support.  Her  claims  to  dower  are  paramount  to 
those  of  creditors,  and  it  has  long  since  become  a  legal  maxim, 
**  that  dower  is  a  favorite  of  the  law."  Sir  John  Trevor,  master 
of  the  rolls,  in  the  Case  of  Lady  Dudley  and  Lord  Dudley,  Prec. 
in  Ch.  244,  calls  it,  '*  a  legal,  an  equitable,  and  a  moral  right." 
In  LU.  Abr.  666,  G.,  p.  417,  it  is  said, ''  it  is  a  right  favored  in  a 
high  degree,  and,  next  to  life  and  liberty,  held  sacred."  It  is  a 
right  which  was  instituted  for  the  subsistence  of  the  wife  during 
her  life,  and  the  husband  is  bound,  by  the  law  of  Orod  and  man, 
to  provide  for  her  a  support  during  his  own  life,  and,  upon  his 
death,  the  moral  duty  does  not  end.  He  should  provide  for  her 
so  long  as  she  lives.  In  view  of  the  law,  relative  to  husband 
and  wife,  this  is  a  most  reasonable  duty.  During  coverture  the 
wife  can  acquire  no  property  of  her  own,  and  if,  when  married, 
she  has  real  estate,  it  thereby  vests  in  the  husband  during 
coverture,  and  her  personal  estate  in  possession  becomes  his 
absolutely,  and  such  as  is  in  actipn  is  subject  to  his  control.  If 
she  has  no  real  estate  of  her  own,  she  may,  by  his  death,  be  left 
tLe  object  of  common  charity,  unless  provided  for  out  of  the 
husband's  estate.  Courts  in  ancient  and  modem  times  have 
booQ  astute  in  protecting  the  right  of  dower,  and  shall  it  be 
said  of  the  courts  of  this  state  that  they  have  been  regardless  of 
duty  in  protecting  to  the  widow  this  valuable  right,  which 
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eomes  as  a  substitute,  or  compensation,  for  those  which,  upon  the 
znaniage,  she  surrendered  up?  To  hold  that  the  oratrix  in  this 
case  is  barred  of  her  dower,  would  be  indeed  enabling  the  hus- 
band to  OTerreach  the  wisdom  of  the  legislature,  when  they  pro- 
vided that  this  right  could  not  be  barred  by  will.  It  isadmitfced, 
in  the  defense,  that  if  the  claim  of  the  oratrix  to  dower  can  be 
recognized  as  a  right,  during  coveture,  it  can  not  be  defeated  by 
the  family  settlement.  Though,  under  our  law,  dower  is  limited 
to  such  lands  as  the  husband  died  seised  of,  yet,  if  the  right 
has  existed  during  coTerture,  then  it  should  be  protected,  and  a 
conyeyance,  with  the  intent  to  defeat  such  right,  would  be 
fraudulent  and  yoid  as  against  the  widow,  and  as  to  her,  the 
husband  would  die  seised.  Before  marriage,  the  husband  has 
an  inchoate  interest  in  the  properly  of  the  wife. 

If  she,  during  the  treaty  for  marriage,  without  the  knowledge 
of  her  intended  husband,  makes  a  voluntary  disposition  of  her 
property,  it  is  a  fraud  upon  his  marital  rights,  though  it  be  done 
prior  to  its  celebration,  and  chancery  wUl,  upon  his  application, 
set  it  aside.  This  is  settied  law:  FiUy,  Hunt^  1  Yem.  18;  Carles 
ion  and  Wife  y.  Earl  of  Dorset^  2  Id.  17;  Howard  y.  Hooker^  2 
Ch.  42;  CMdard  y.  8now^  1  Buss.  42;^  Clancy  on  Husband 
and  Wife,  614;  Newland,  424.  Lord  Thurlow,  in  the  Gounle8$ 
of  Siraihmore^s  Case  y.  Bowers,  1  Yes.  jun.  28,  says,  "  the  law 
conveys  the  marital  rights  to  the  husband,  because  it  chaiges 
him  with  all  the  burdens  which  are  the  consideration  he  paysfor 
them,  and  therefore  it  is  a  right  upon  which  fraud  may  be  com« 
mitted,  and  out  of  this  right  arises  the  rule  of  law  that  the  hus- 
band shall  not  be  cheated  on  account  of  his  consideration.'* 
So  the  right  of  dower  arises  from  a  contract,  made  upon  a  val- 
uable consideration,  marriage  being,  in  its  nature,  a  civil  con- 
tract, and  the  rights  growing  out  of  it  are  the  consideration 
moving  from  each  of  the  contracting  parties  to  the  other.  This 
is  the  doctrine  of  the  master  of  the  rolls  in  the  case  of  Banks  v. 
Sutton,  2  P.  Wma.  705,  and  to  me  it  is  most  reasonable.  The 
common  law  doctrine  of  dower  in  all  the  lands  of  which  the 
husband  was  seised  during  coverture,  was  considered  by  this, 
and  some  of  the  other  states,  as  an  unreasonable  and  unneces- 
sary clog  upon  the  free  alienation  of  estates,  and,  as  the  usual 
course  is  for  the  wife,  upon  an  alienation,  to  join  with  the  hus- 
band in  the  conveyance,  of  littie  practical  use.  If  the  husband 
is  required  to  act  in  good  faith,  this  change  in  the  law  does  not 
essentially  impair  the  rights  of  the  wife  for  a  support  during 
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widowhood.    If,  however,  her  claims  to  dower  are  to  depend 
upon  the  caprice  of  the  husband,  and  to  be  superseded  by  his 
eonyeyance,  concocted  and  executed  maia  fide,  and  without  con- 
sideration, our  statutory  provision  might  well  receive  our  sever- 
est animadversion.    As  well  may  the  rights  of  the  wife  to  dower, 
under  our  law,  be  recognized  and  protected  during  coverture,  as 
the  rights  of  the  husband  in  the  property  of  the  wife  before 
niorriage.    The  one  is  no  more  ideal  than  the  other.    Most  cer- 
tainly the  rights  of  dower,  under  our  law,  during  coverture,  can 
not  be  more  fragile  than  at  common  law,  before  the  marriage 
celebration.    In  Martins  v.  Bermett,  Bunb.  886,  a  deed,  executed 
in  secret,  by  the  son  to  the  father,  on  the  morning  of  his  exe- 
cuting his  marriage  settiement,  was  set  aside  upon  the  circum- 
stance of  secrecy  alone,  it  being  in  fraud  of  the  marriage  agree- 
ment.    So  Lord  Chancellor  Baron  Gilbert  has  said  that  *'  if  a 
husband,  seised  in  fee  of  lands,  should,  immediately  before  hia 
marriage,  vest  the  legal  estate  in  trustees,  to  disappoint  his  in- 
tended wife  of  dower,  such  a  conveyance  would  be  fraudulent, 
being  made  with  an  ill  conscience,  to  deprive  the  widow  of  the 
provision  made  for  her  by  the  common  law:"  Gilb.  Oh.  267.   In 
8vmn  V.  Ferine,  6  John's  Oh.  489  [9  Am.  Dec.  818],  Ohancellor 
Kent  held  that  a  deed,  given  by  the  husband,  for  love  and  affec- 
tion, to  a  daughter,  upon  the  eve  of  his  marriage,  and  kept  se- 
cret from  the  intended  wife  until  after  her  marriage,  was  fraud- 
ulent against  her  claim  to  dower.    The  right  of  the  wife  to 
dower,  under  our  law,  in  the  life-time  of  the  husband,  it  will 
readily  be  admitted,  can  not  be  less  sacred.    The  case  of  Stewart 
V.  Stewart,  5  Oonn.,^  has  been  pressed  upon  us,  but  we  can  not 
yield  our  assent  to  the  authority  of   that  case.    The  notion 
that  the  right  of  the  wife  to  dower  in  the  husband's  life-time,  is 
a  nonentity,  and  not  susceptible  of  fraud  being  predicated  of 
it,  is  unsatisfactoiy,  and,  we  think,  unsound,  and  at  war  with 
the  principles  of  justice.     Though  the  right  may  be  inchoate,  it 
should  be  piotected  against  the  mala  fide  acts  of  the  husband. 
The  statute  gives  the  widow,  at  least,  one  third  of  the  personal 
estate,  after  the  payment  of  debts,  etc. ;  and  this  she  can  not  be 
deprived  of  by  tiie  will  of  her  husband,  nor  by  jointure,  except 
at  her  election.     The  widow's  claim  for  her  share,  under  our 
Btatute,  is  an  analogy  to  the  claim  of  the  widow  of  a  freeman 
under  the  cust<Vn  of  London.    The  statutes  of  distribution  were 
borrowed  from  that  custom,  and  hence  the  decisions  under  it 
may  well  illustrate  what  should  be  the  course  of  decision  undeir 
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our  statute.  The  case  of  Edmwndson  y.  Cox,  7  Yin.  Abr.  202, 
is  an  important  one,  showing  the  analogy  and  the  grounds  upon 
which  courts  have  proceeded.  The  bill  was  by  the  widow  of  a 
freeman  of  London  for  her  customaiy  share.  The  husband  had 
made  his  will  and  devised  to  the  wife  certain  real  and  personal 
'estate.  There  was,  sealed  up  in  the  will,  the  bond  of  the  testator, 
executed  before  the  date  of  the  will,  conditioned  to  pay  the  de- 
fendant a  given  sum  of  money,  or  transfer  to  him  a  given  amount 
of  bank  stock.  The  obligee  was  the  nephew  of  the  testator,  and 
the  bond  voluntary  and  without  valuable  consideration.  It  was 
held,  by  the  master  of  the  rolls,  that  the  widow,  before  she  could 
have  a  decree  for  her  customary  share,  must  first  disclaim  all 
benefit  imder  the  will,  and  that  the  bond,  being  in  the  nature 
of  a  voluntary  gift,  was  fraudulent  as  to  the  customary  share  of 
the  wife,  and  should  not  stand  in  her  way.  He  adds,  **  such 
eort  of  contrivances  to  evade  the  custom,  have  always  been  set 
Aside  in  this  court."  In  City  v.  (7%,  2  Lev.  130,  the  deceased 
had,  by  deed,  assigned  a  term  to  his  son  as  a  provision,  and  the 
son  had  gone  into  possession,  and  it  was  held  this  did  not  bar 
the  widow  of  her  customary  share,  the  assignment  being  without 
consideration,  and  it  was  said,  "  the  same  is  the  law  as  to  goods." 
In  Smiih  v.  Fellows,  2  Atk.  62,  a  voluntary  deed  of  a  leasehold 
estate  to  a  son  was  set  aside,  and  the  widow's  customary  share 
•decreed  to  her.  The  husband,  it  was  said,  notwithstanding  the 
deed,  was  still  seised  of  the  leasehold  estate,  and  in  the  same 
oase,  before  the  chancellor,  Id.  877,  he  says,  ''it  was  a  plain 
fraud  upon  the  cu9tom."  In  HaU  v.  EdU,  2  Yem.  277,  it  was 
held  that  if  a  freeman  gives  away  goods  in  his  life-time,  and  yet 
retains  the  deed  of  gift  in  his  own  power,  or  retains  the  posses- 
fiion  of  the  goods,  or  any  part  of  them,  it  is  a  fraud  upon  the 
custom,  and  will  not  conclude  the  widow,  and  in  the  case  of 
Fairebeard  v.  Bowers^  2  Yem.  202,  a  voluntary  judgment  by  a 
freeman  of  London,  payable  after  his  death,  was  postponed  to 
the  widow's  claim  for  her  customary  share.  A  contrivance  to 
«vade  the  rights  of  the  widow  under  the  statute  should  not  meet 
with  more  favor.  The  custom  of  London  and  the  statute  of 
-distribution  are  each  equally  imperative  in  furnishing  a  rule  of 
property,  and  to  withdraw  a  case  from  their  operation,  to  the 
injury  of  the  widow,  under  a  contract  made  inalafide,  and  with- 
out consideration,  would  be  a  fraud  upon  the  law  and  upon  her 
rights. 

In  HcliM9  V.  Holmes,  8  Paige,  363,  the  vice-chancellor  held, 
that  a  conveyance  of  personal  estate  to  take  effect  after  the  de» 
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cease  of  the  husband,  and  made  with  the  intent  to  defeat  the 
widow  of  her  distributory  shaie,  under  the  statute,  was  a  fraud 
upon  her.  Though  this  decree  was  reyersed  by  the  chancellor, 
yet  I  think  the  opinion  of  the  Tice  chanceUor  tiie  better  reason. 
The  chancellor  eyidently  proceeds  upon  the  same  ground  that  is^ 
assumed  by  the  Connecticut  court  in  the  case  of  Stewart  t. 
Stewart, 

The  chancellor  supposes  that  the  wife  and  the  children  bofh 
stand  upon  the  same  ground,  and  that  neither  has  any  such 
rights,  in  the  life-time  of  the  ancestor,  as  to  be  the  subject  of 
fraud.  But  there  is  a  manifest  difference.  The  ancestor  may, 
by  will,  exclude  entirely  the  children  from  all  participation  in 
his  estate;  not  so  the  wife.  The  children  are  not  heirs  so  long 
as  the  ancestor  lives,  and  have  no  inchoate  rights  as  such.  The 
husband  and  the  wife  each  acquire  their  marital  rights,  in  on& 
sense,  as  purchasers,  and  upon  valuable  consideration.  In  the^ 
language  of  Sir  Joseph  Jekyll  "  the  marriage,  and  its  attending 
rights  and  disabilities,  is  a  consideration  moving  from  each  of 
the  contracting  parties  to  the  other."  In  Doughus  and  Wife  v. 
Ward^  1  Gas.  Ch.,  it  was  expressly  adjudged  that  marriage  wa» 
a  good  consideration  to  make  the  feme  a  purchaser. 

But  in  the  case  now  before  us,  there  was  no  delivery  of  per- 
sonal estate.  The  contract  provides  for  the  distribution  of  such 
as  should  remain  and  be  on  hand  at  the  time  of  the  death  of  the 
ancestor,  and  the  lease,  or  demise  (as  it  is  called),  to  him,  securea 
him  in  the  possession  and  use  of  it  during  his  life.  Both  con- 
tracts being  made  at  the  same  time,  are  to  be  regarded  as  onci 
and  it  is  expressly  provided  that  the  deceased  should  retain  the 
possession,  as  well  as  the  use,  of  the  property,  and  he  in  no  way 
abridged  himself  of  its  control.  None  was  to  be  distributed, 
under  the  trust  conveyance,  but  such  as  should  be  on  hand  at 
the  time  of  the  death  of  the  ancestor.  A  gift  is  not  consum« 
mated,  nor  the  ownership  of  the  chattel  changed,  until  a  deliv- 
eiy:  2  Johns.  62;»  7  Id.  26;'  18  Id.  148.' 

In  a  case  in  3  Anstr.  882,*  reported  also  in  a  note  to  5  Yes. 
jun.  266,  the  father  covenanted,  upon  the  marriage  of  a  daugh- 
ter, to  leave  her,  by  wOl,  an  equal  share  of  his  personal  estate 
with  her  brother  and  sister.  To  elude  this  covenant,  the  father, 
in  his  life-time,  conveyed  stocks  to  his  son,  reserving  to  himself 
the  dividend  during  lus  natural  life.  It  was  held,  in  the  house 
of  lords,  that  as  the  ancestor  reserved  in  his  own  hands  the 
stocks,  by  taking  the  dividends  during  his  life,  he  was,  at  the 
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tiine  of  his  death,  the  owner  of  the  stocks  for  all  beneficial  pur* 
poses.  The  court  did  not  permit  the  right  of  the  daughter  to 
her  testamentary  portion,  according  to  the  covenant  of  the  an- 
cestor, to  be  eluded  by  an  act  not  to  take  effect  against  his  own 
interest,  but  only  at  a  time  when  it  would  cease.  This  is  like 
the  case  now  under  consideration. 

The  position  taken  by  counsel,  that  the  widow  is  barred  of 
any  claim  by  reason  of  her  having  left  her  husband  before  his 
death,  can  not  be  sustained.  It  is  undoubtedly  true,  that  pre- 
vious to  the  separation  there  had  been  some  family  discord; 
the  deceased  had  a  family  of  children,  grown  up,  by  a  former 
wife,  and  a  part  of  them  living  in  the  same  family;  and  the  ora- 
triz  had  children  by  a  former  marriage,  and  was  a  second  wife. 
Under  such  circumstances,  it  is  not  an  uncommon  thing  for 
jealousies  to  spring  up  and  end  in  strife,  but  it  is  of  no  impor- 
tance to  inquire  into  the  merits  of  the  controversy,  or  who 
might  have  been  most  to  blame.  The  evidence  tends  to  show 
that  the  separation  was  in  the  end  by  the  mutual  consent  of 
husband  and  wife.  Indeed,  the  consent  of  the  husband  seems 
to  be  involved  in  the  fact  that  the  small  amount  of  property 
canied  away  by  the  wife  was  delivered  to  her  by  the  husband, 
for  the  specific  purpose  of  carrying  away,  and  was  taken  with 
his  approbation. 

But,  be  this  as  it  may,  there  is  nothing  in  the  evidence  that 
can  bar  the  widow's  rights  of  dower,  or  her  right  to  a  distribu- 
toiy  share.  Though  the  wife  might  have  been  indiscreet,  and 
have  left  the  husband  without  a  justifiable  cause,  still  this  would 
not  work  a  forfeiture  of  her  rights. 

The  condusion,  then,  to  which  we  come,  is,  that  the  oratriz 
had,  in  the  life-time  of  her  husband,  such  rights  as  should 
be  recognized,  protected,  and  enforced;  that  the  attempt  to 
elude  these  rights,  in  the  manner  disclosed  in  this  case,  was 
malajide^  and  a  fraud  upon  the  law  and  upon  the  marital  rights 
of  the  oratrix,  and  that  as  a  consequence,  the  husband,  so  far 
as  respects  the  widow,  must  be  regarded,  at  the  time  of  his 
death,  as  being  the  owner  and  having  the  seisin  of  the  property 
in  question.  This  result,  we  think,  is  in  accordance  with  well- 
settled  principles,  and  such  as  sound  policy  and  justice  dictate. 
The  decree  of  the  chancellor,  then,  is  affirmed  with  costs  in 
this  court,  with  this  modification,  viz.,  that  the  time  for  the 
payment  of  the  sums  decreed  by  the  chancellor  is  to  be  extended 
to  the  fifteenth  of  June,  a.  d.  1842,  and  the  cause  is  remitted  to 
the  court  of  chanceiy  to  be  proceeded  with  accordingly. 
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Tbaxsfkbs  bt  HnsBA2n>s  in  Fraud  or  Wives.— ConveyancaB  of  real  estats 
made  by  a  man  who  is  about  to  marry,  withoat  the  knowledge  of  bis  intended 
wife,  and  with  the  object  and  for  the  purpose  of  defeating  the  interest  which 
•he  would  acquire  in  his  estate  by  the  marriage,  are,  as  to  her,  fraudulent  and 
void:  Pomeroy  ▼.  Pomeroy,  54  How.  Pr.  228;  Smith  y.  Smith,  2  Halst.  Ch. 
-515;  Dearmond  v.  Dearm/md,  10  Ind.  191;  Tate  v.  Tale,  1  Dev.  &  B.  Eq.  22; 
Littleton  v.  Littleton,  1  Dev.  &  B.  Law,  327;  Cranaon  v.  Cranson,  3  Mich.  230; 
Broum  v.  Bronson,  85  Id.  415;  Smith  v.  Smith,  12  Cal.  217,  225;  Stoaine  ▼. 
Perine^  9  Am.  Dec.  318;  Tounga  v.  Carter,  10  Hun,  194;  Petty  v.  Petty,  4  B. 
Mon.  215;  S.  G.,  poet.  The  same  rule  is  applied  in  cases  where  the  con- 
veyances are  made  by  the  husband  during  the  coverture,  for  the  purpose  of 
defeating  the  wife's  rights:  Reynolds  v.  Vance,  I  Heisk.  344;  KUlinger  v. 
Reidenhauer,  6  Serg.  As  R.  531;  Brewer  v.  ConneU,  11  Humph.  500;  Jenny  v. 
Jenny,  24  Vt.  324;  GfiUon  v.  Hntehinatm,  120  Mass.  27;  Jlggitta  v.  Jiggitte,  40 
Miss.  718;  Creeeliua  v.  Ilorst,  4  Mo.  App.  419. 

The  intent  to  defeat  the  wife's  right  must,  however,  have  existed  and  oper* 
«ted  at  the  time  the  conveyances  were  made,  in  order  to  authorize  the  court 
to  declare  them  void:  Reynolds  v.  Vance,  1  Heisk.  346.  Where  the  object  of 
a  sale  or  conveyance  is  not  to  defraud  the  wife,  a  husband  may  lawfully  sell 
or  convey,  and  he  may  even  make  a  gift  of  a  reasonable  amount  of  his  prop* 
erty  for  a  just  and  proper  purpose.  In  discussing  this  subject  in  Littleton  ▼. 
Littleton,  I  Dev.  &  B.  Law,  331,  Euffin,  C.  J.,  said:  **  But  bona  fide  convey- 
ances, that  is  to  say,  such  as  are  not  intended  to  defeat  the  wife,  do  not  seem 
to  be  within  the  meaning,  more  than  within  the  words  of  the  act.  Such  are 
•ales;  to  make  which  an  unfettered  power  is  allowed  the  husband.  Such,  too, 
appear  to  be  bona  fide  gifts,  whereby  the  husband  actually  and  openly  divesti 
himself  of  the  property  and  enjoyment  in  his  life-time,  in  favor  of  children  or 
-others,  thereby  making,  according  to  his  circumstances  and  the  situation  of 
his  family,  a  just  and  reasonable  present  provision  for  persons  having  meri- 
torious claims  on  him,  and  with  that  view,  and  not  with  the  view  to  defeat, 
DOT  for  the  sake  of  diminishing  the  wife's  dower. "  The  act  referred  to  by  the 
learned  judge  is  the  act  of  1784,  which  provided  that:  "Any  oonveyaaoei 
made  fraudulently,  to  children  or  otherwise,  with  the  intention  to  defeat  the 
widow  of  her  dower  hereby  allotted,  shall  be  held  and  deemed  void,  and  such 
widow  shall  be  entitled  to  dower  in  such  land,  so  fraudulently  conveyed,  as  if 
no  conveyance  had  been  made."  The  Code  of  Tennessee,  sec.  2406,  oon taint 
■a  similar  provision,  and  the  construction  put  upon  the  statute  of  1784,  in  the 
extract  given  above,  is  approved  by  the  supreme  court  of  that  state  in  the  case 
of  Reynolds  v.  Vance,  1  Heisk.  344.  See  alsoBigelow  on  Fraud,  05;  14  Cent. 
Law  Jonr.  102. 

So,  too,  a  voluntary  conveyance  made  by  a  father  to  his  child,  in  good  faith, 
by  way  of  advancement,  is  not  fraudulent  as  against  the  dower  right  of  the 
wife:  Mcintosh  v.  Ladd,  1  Humph.  459;  Richards  v.  Richards,  11  Id.  429; 
MUler  V.  Wilson,  15  Ohio,  108.  In  the  case  of  Baker  v.  Chase,  6  Hill,  482, 
which  was  an  action  of  ejectment  for  dower,  it  appeared  that  the  husband,  a 
few  days  before  his  marriage  with  the  plaintiff,  conveyed  the  lands  in  ques- 
tion to  one  of  his  children  by  a  former  marriage,  as  an  advancement,  with 
the  manifest  intention  of  preventing  the  plaintiff  from  acquiring  a  right  of 
dower,  and  that  she  knew  nothing  of  the  conveyance  until  after  the  marriage 
had  taken  place,  it  was  decided  that  the  oonveyanoe  was  nevertheleas  valid, 
^and  that  the  action  could  not  be  maintained.  Li  deciding  the  case,  Bronson, 
-J.,  who  delivered  the  opinion  of  the  court,  said:  ''What  a  court  of  equity 
might  say  about  such  a  fraud  as  that,  I  will  not  undertake  to  determine;  but 
notwithstanding  the  case  of  Stcaine  v.  Perine,  I  think  the  court  would  laj 
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that  there  was  no  fraud  in  the  matter."  This  is,  however,  bat  a  cUetom,  as 
-the  case  being  an  action  at  law,  tamed  apon  the  fact  that  the  hasband  had 
not  been  seised  of  the  land  at  any  time  daring  the  oovertare,  and  of  coarse 
^he  plaintiff  in  that  case  had  no  remedy  at  law:  See  14  Cent.  Law  Joor.  104. 
And  in  later  New  York  cases  it  has  been  held,  that  the  inchoate  right  of  the 
wife  to  dower  in  her  hosband's  property  is  a  right  entitled  to  protection: 
Tomga  v.  Carter,  10  Hun,  194;  MUla  v.  Van  Voorhies,  20  N.  Y.  412;  Simar 
▼.  CcBMulay,  53  Id.  298.  And  Duncan,  J.,  in  delivering  the  opinion  of  the 
«oart  in  KUUnger  v.  BMenhaueTf  6  Serg.  &  R.  534,  said:  "  But  a  mere  vol* 
tmtary  mortgage  (much  less  a  fraudulent  one,  made  for  the  purpose  of  de- 
feating the  inchoate  right  of  the  wife),  can  not  bind  her,  for  this  would  be 
in  fraud  of  the  law,  and  in  fraud  of  the  right  accrued  directly  on  the  mar> 
riage;  initiate  on  the  moment  of  marriage,  consnmmate  on  the  death  of  the 
basband;  a  right*  much  respented  in  law;  highly  favored,  next  to  liberty  and 
life."  But  in  the  case  of  Steieurt  v.  Stewart,  5  Conn.  317,  referred  to  in  the 
opinion  in  the  principal  case,  where  a  man  executed  a  conveyance  of  all  his 
real  estate  to  his  children  and  placed  it  in  the  hands  of  a  third  person  to 
be  delivered  to  the  grantees  after  his  death,  which  was  done,  it  was  decided 
that  the  deed  was  not  fraudulent  as  against  the  widow^s  right  of  dower.  In 
delivering  the  opinion  of  the  oourt  in  that  case,  Hosmer,  C.  J.,  said:  "Was 
the  deed  fraudulent,  as  relative  to  Mrs.  Stewart?  This  depends  entirely  on 
the  right,  which  she  had  to  the  estate  conveyed,  anterior  to  the  death  of  her 
busband.  If  she  had  no  right,  which  the  law  recognizes,  then  the  delivery 
-ot  the  deed  could  be  no  fraud  on  her  right,  that  is,  no  fraud  on  a  nonentity. 
By  the  English  law,  the  right  to  dower  originates  on  the  marriage;  bat  by 
our  law,  it  takes  its  origin  at  the  husband's  death.  Our  ancestors  did  not 
think  it  expedient  to  restrain  that  free  transfer  of  real  estate,  which  the  inter- 
est of  the  onmrounity  requires;  and  for  this  reason,  the  law  has  given  to  the 
wife  no  lien  upon,  or  right,  legal  or  equitable,  to  the  husband's  estate,  during 
bis  life.  Her  condition,  in  this  respect,  is  like  that  of  her  husband's  chil- 
dren, or  other  heirs;  and  the  only  right  of  either  is,  to  such  estate  as  he  has 
not  disposed  of."  It  is  hard  to  reconcile  this  view  of  the  subject  with  the 
use  of  ^e  term  right  as  applied  to  dower.  We  speak  of  the  wife's  right  of 
dower,  and  of  barring  and  releasing  that  right,  but  the  interest  of  an  heir  is 
not  a  right,  but  a  mere  expectancy.  To  us  the  reasoning  of  Chief  Justice 
Ewing,  in  the  case  of  Petty  v.  Petty,  4  B.  Mon.  219,  seems  more  just  and  con- 
closive.  In  discussing  the  right  of  dower  in  that  case,  he  says:  "  May  not  a 
court  of  chancery,  therefore,  treat  it  as  such  a  valuable  interest,  though  con- 
tingent, as  to  free  it  from  the  embarrassments  which  the  fraudulent  acts  of 
the.husband  have  thrown  around  it  prior  to  and  in  anticipation  of  marriage? 
'Wo  think  it  can.  The  fraudulent  deed  has  placed  the  remainder  in  a  condi- 
tion in  which,  by  the  lapse  of  time,  the  death  and  loss  of  witnesses,  she  might 
be  forever  barred  of  her  right,  unless  she  can  have  the  immediate  aid  of  the 
oourt  to  remove  the  incumbrance.  She  has  a  right  to  be  placed  in  that  condi- 
tion which  she  would  have  occupied  if  the  fraudulent  deed  had  not  been 
made,  and  to  be  protected  against  the  danger  of  ultimate  loss,  if  it  be  per- 
-mitted  to  stand.  That  can  only  be  accomplished  by  declaring  the  deed  void 
9B  to  her  right  of  dower." 

CoNTETANCES  ov  Pebsonal  Pbofebty. — ^As  a  general  rule  the  husband  has 
$oweT  to  dispose  of  his  personal  estate  absolutely,  during  his  life,  by  sale  or 
by  gift.  And  if  he  reserves  no  right  thereto  to  himself,  the  transfer  will  pre- 
vail against  the  wife,  even  though  it  is  made  to  defeat  her  claim  of  dowert 
Jhmnoek  v.  Dimiiocik,  3  Md.  Ch.  140;  Hays  ▼.  Henry,  I  Id.  337;  Oaiison  ▼• 
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Cfrcuuon,  3  Mich.  230;  Holrnu  v.  Hdmea,  3  Paige,  363;  RicAardB  y.  Bichards, 
11  Humph.  429;  PeUy  ▼.  PeUy,  4  B.  Mon.  215,  poit. 

Howeyer,  if  the  transfer  be  a  mere  device  or  oontrivanoe  by  which  the 
hnsboad,  not  parting  with  the  absolute  dominion  over  the  property  during 
his  life,  seeks  at  his  death  to  deprive  his  widow  of  her  share  of  his  personalty, 
\t  will  be  ineffectual  against  her:  Dunnock  v.  Dunnockt  3  Md.  Ch.  140;  Mc' 
Get  V.  M<^}€/ty  4  Ired.  L.  105;  Littleton  v.  LUOeton,  I  Dev.  &  6.  327;  DavUr. 
Davis,  5  Mo.  1S3;  Stone  v.  Stone,  18  Id.  389;  Tucker  ▼.  Tucker,  29  Id.  350; 
8.  C,  32  Id.  464.  But  see  eontrct,  Cameron  v.  CoTiuron,  10  Smed.  &  M.  394; 
Lightfbot  v.  CoLgin,  5  Munf.  42. 

Kbmedt  or  THE  Wits. — ^The  wife  may  bring  suit  in  equity  for  a  recon- 
veyance of  the  property  fraudulently  conveyed :  OUaon  v.  Hutchineon,  120 
Mass.  27;  PeUy  v.  Petty,  4  B.  Mon.  215;  Tounga  ▼.  Carter,  10  Hun,  194.  Or 
she  may  file  a  bill  in  chancery  to  recover  her  dower  in  the  property,  as  though 
no  conveyance  had  ever  been  made:  Brown  v.  Bronaon,  35  Mich.  415;  Jiggitta 
T.  Jiggitta,  40  Miss.  718.  And  she  may,  even  in  the  life-time  of  her  husband* 
maintain  a  suit  to  set  aside  a  deed  made  in  fraud  of  her  dower  rights:  Younga 
T.  Carter,  10  Hun,  194;  PeUy  v.  PeUy,  4  B.  Mon.  215;  8.  C,  poat. 

CoNYETAKGXs  ov  GoMMtTNiTT  Propebtt. — ^By  the  common  law,  the  inter- 
est of  the  wife  in  the  real  property  of  the  husband  was  in  the  nature  of  dower; 
ftttd  that  interest  could  not  be  alienated  without  the  concurrence  of  the  wife. 
The  opportunity  after  marriage  to  defraud  her  by  conveyances  of  her  hus- 
band's lands  was  comparatively  limited.  In  some  of  the  United  States,  the 
property  acquired  after  the  marriage  of  two  persons,  whether  real  or  personal, 
is  known  as  their  community  property.  Over  this  property  the  husband  gen- 
erally has  the  full  power  of  disposition.  He  is  its  manager;  and,  at  least 
when  acting  in  good  faith,  may  sell,  incumber,  and  to  some  extent  donate  it 
as  if  the  wife  had  no  interest  therein:  Freeman  on  Ck>-tenancy  and  P.,  sec. 
148.  His  power  to  defraud  her  is  thereby  much  facilitated.  But  where  it 
appears  that  the  object  of  a  conveyance  or  gift  is  to  defeat  the  claims  of  the 
wife,  it  will  not  be  supported:  Smith  v.  Smith,  12  GaL  225;  Lord  v.  Hough, 
43  Id.  581.  At  the  termination  of  the  community,  or  in  connection  with  pro- 
oeedings  for  divorce,  the  wife  may  attack  a  transfer  as  being  made  to  defraud 
her;  but  during  the  continuance  of  the  marital  relation  it  is  very  doubtful 
whether  she  can  prosecute  an  action  to  recover  community  assets  conveyed 
by  her  husband.  In  the  only  case  in  which,  so  far  as  we  are  aware,  this  pre- 
€iMe  question  was  presented  for  decision,  the  judges  were  equally  divided. 
Grdner  v.  Grevner,  8  Pao.  0.  L.  J.  119;  58  OaL  115.  . 


Norton  v.  Volentinb. 

[14  YXXMOVT,  239.] 

OWVEB  OF  Land  mat  Diyeiit  Water  ov  Stream  flowing  through  it,  pro- 
vided he  returns  the  water  to  the  same  channel  before  it  reaches  the  land 
of  the  proprietor  below. 

Wbxbb  Okb  Diverts  into  New  Channel  Water  of  Stream  running 
through  his  land,  and  then  obstructs  this  new  channel  so  as  to  carry  off 
the  water  in  an  entirely  different  direction  from  that  in  which  it  ran  be- 
fore the  diversion,  a  right  of  action  accrues  to  the  proprietor  below,  who 
la  Injured  thereby. 
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Ko  PBBSCBiFnoir  Biozns  to  "Runt  until  Rzoht  of  Acrnoir  Aoobxtxs,  and 
&o  right  of  action  aocmes  until  injary  is  inflicted. 

AonoK  on  the  case  for  diyerting  the  water  of  a  certain  stream, 
by  reason  of  which  the  plaintiff  was  preyented  from  haying  suffi- 
cient water  to  work  his  factoiy.  IDie  canse  was  referred,  and 
the  referees  reported,  in  sabstance,  as  follows:  The  plaintiff 
owned  a  &ctoiy  on  a  small  stream,  and  the  defendant  owned  a 
factoiy  on  the  same  stream,  aboye  the  plaintiff's  factoiy.  The 
defendant's  land  adjoined  the  plaintiff's.  The  following  dia- 
ijjxam  will  elucidate  the  statement: 


Pzeyions  to  the  year  1814,  the  stream  diyided  a  short  distance 
below  the  dam  D,  and  a  part  of  the  water  passed  off  in  the  north 
channel,  but  the  greater  part  of  it  ran  in  the  natural  channel, 
now  called  the  south  channel.  In  a  freshet,  about  the  year 
1814,  the  south  branch  broke  through  the  barrier,  between  the 
north  channel  and  the  south  channel,  at  the  point  C,  and  from 
that  time  up  to  1823,  the  larger  portion  of  the  water  ran  in  the 
north  channel.  In  1823,  the  factory  A,  now  owned  by  the  de- 
fendant, was  built  by  the  Messrs.  Safford,  who  preyiously  filled 
in  a  part  of  the  south  channel.  They  also,  at  the  same  time, 
erected  the  dam  D,  and  dug  the  raceway  shown  on  the  diagram, 
for  the  purpose  of  conducting  the  water  to  the  factory.  The 
water,  after  being  used  at  the  defendant's  factory,  A,  passed  on 
through  the  race,  under  the  factory,  and  out  into  the  south 
ohannel,  and  thence  to  plaintiff's  factory,  B,  which  was  erected 
by  him  in  1835.  After  its  erection,  the  defendant  claimed  the 
right  to  stop  the  water,  and  preyentits  running  on  to  the  plaint- 
iff's land,  and  refused  to  let  it  so  run,  by  means  of  which  the 
plaintiff's  works  were  stopped,  and  he  sustained  damages,  for 
which  he  brought  this  action.  The  referees  decided  that  the 
plaintiff  had  a  right  to  haye  the  water  run  on  to  his  land  in  its 
natural  channel.    The  county  court  accepted  the  report  of  the 
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referees,  and  rendered  judgment  thereon  for  the  plaintiff,  and 
.the  defendant  excepted. 

P.  Isham  and  W.  S.  Southioorth,  for  the  defendant. 

J.  S.  Bobinson  and  A,  P.  Lyman,  for  the  plaintiff. 

By  Court,  Bedfield,  J.  The  only  questions  of  law  which  caa 
be  raised,  either  in  this  court,  or  the  county  court,  in  a  case  like 
the  present,  are  those  which  are  expressly  decided  by  the  referees,, 
and  which  may  be  supposed  to  have  affected  the  final  determina- 
tion of  the  case  by  them. 

There  has  been  considerable  said,  at  the  bar,  upon  the  ques- 
tion, how  far  the  grantee  of  land,  upon  which  the  grantor  had 
placed  obstructions  in  a  running  stream  of  water,  is  liable  for 
the  injiirious  consequences  to  others,  owning  land  on  the  same 
stream.  It  seems  to  be  admitted,  on  all  hands,  that  such  grantee 
may  be  made  liable  for  the  continuance  of  such  obstructions^, 
after  reasonable  notice  to  remove  them;  but  the  question  made 
here  is  whether  he  is  liable  without  such  notice.  The  Case  of 
Fenruddock,  5  Co.  101,  goes  upon  the  ground  that  in  no  case  ia 
the  grantee  liable  for  such  continuance,  until  after  notice  and 
request  to  remove.  That  case  makes  no  distinction  whether  the 
obstructions  are  for  constant  use,  like  a  dam,  and  where  each 
new  act  of  use  would  seem  to  be  equivalent  to  a  positive  erection 
of  the  original  obstruction,  and  thus  to  preclude  the  necessity 
of  a  sx>ecial  request,  and  obstructions  which  are  casual,  or  from 
neglect,  and  in  no  sense  connected  with  the  positive  use  of  the 
land,  like  throwing  dirt  or  rubbish  in  a  stream  of  water,  to  get 
rid  of  it,  as  is  sometimes  done.  There  would  seem  to  be  more 
justice  in  requiring  a  special  request  in  the  latter  than  in  the 
former  case.  But  in  a  late  case  in  Connecticut,  Johnson  v.  Lewis, 
13  Conn.  306  [33  Am.  Dec.  405],  the  doctrine  of  the  case  cited 
from  5  Co.  is  applied  to  the  case  of  a  mill-dam,  which  is  as 
strong  a  case  as  could  well  be  put.  The  distinction  between 
obstructions  for  use  and  those  of  a  different  character,  is  re- 
jected, and  Penruddock's  Case  sustained  to  the  full  extent.  From 
some  of  the  elementary  books  upon  pleading,  I  apprehend,  that 
in  declaring  against  an  assignee  or  grantee  in  such  cases,  it  ha» 
been  usual  to  allege  a  special  request:  1  Chit.  PI.  74;  2  Id.  333» 
n.  (c);  Tomlin  v.  Fuller,  1  Mod.  27.  If  it  were  necessary  to  de- 
cide this  case  upon  this  point,  I  am  not  at  present  prepared  ta 
go  the  length  of  the  old  cases,  nor  that  in  Connecticut;  still 
less  am  I  prepared  to  say  they  are  not  well  founded.  We  think 
no  such  question  was,  or  from  the  facts  in  the  case  could  have 
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been,  raised.  The  obstructions  placed  in  the  north  channel,  b^ 
Safford,  in  1823,  produced  no  injurious  effects  upon  defendant 
until  1835,  when  plaintiff  caused  the  water  to  be  shut  off  at  his 
flume,  and  thus  turned  all  the  water  off  from  defendant's  land 
and  rendered  his  factory  useless. 

It  is  a  well-settled  principle,  that  a  servient  proprietor  of  land 
can  not  complain  of  any  use  which  the  dominant  proprietor  may 
make  of  the  water  in  a  stream,  so  long  as  he  is  not  sensibly  affected 
by  that  use.  The  dominant  proprietor  may  divert  the  water 
from  its  usual  channel,  but  if  it  is  returned  to  the  same  channel 
before  it  reaches  the  land  of  the  next  proprietor  below,  no  one 
can  complain.  But  if  the  water  is  diverted  into  a  new  channel, 
and  then  the  new  channel  obstructed,  so  as  to  carry  off  the  water 
wholly  in  another  direction,  from  that  time  a  right  of  action  ac- 
crues to  the  servient  proprietors  affected  by  it.  And  no  prescrip- 
tion begins  to  run  until  a  right  of  action  accrues,  and  no  right 
of  action  accrues  until  injury  is  inflicted.  .  Hence  it  is  obvious 
that  no  right  of  action  would  accrue  to  plaintiff,  until  the  water 
was  shut  off  by  defendant,  at  his  flume.  If  this  were  not  so, 
the  plaintiff's  cause  of  action  could  have  been  barred  before  it 
accrued.  The  defendant  might  open  and  shut  his  gate  when  he^ 
pleased,  because  it  was  a  mere  private  sluice  or  canal.  He  might 
continue  the-  obstructions  in  the  old  channel,  because  they  had 
been  suffered  to  remain  there  more  than  fifteen  years.  The  ab- 
surdity of  such  a  proposition  is  apparent. 

We  do  not  consider  it  necessary  to  discuss  the  question,  how 
far  a  proprietor  of  land  below  defendant's  mill,  and  who  had 
received  the  waste  water  upon  his  land  at  a  new  point  (and  not 
in  the  old  channel),  and  who,  in  faith  of  its  continuance^  erected 
mills,  or  machinery,  and  this  had  continued  for  fifteen  years, 
could  insist  upon  the  continuance  of  the  flow  of  the  stream  in 
its  new  channel.  It  is  a  case  wholly  dissimilar  to  the  present 
one.  And  it  is  a  case  not  without  difficulty.  The  case  of  Ark- 
wrighi  v.  Oell^  GkJe  and  Whately  on  Easements,  126, 130,  is  one, 
I  think,  which  does  not  precisely  involve  this  question.  That 
case  seems  to  have  been  decided  upon  the  very  ground  that  the 
flow  of  water,  being  from  the  use  of  mines,  was  in  its  veiy 
natu]^,  temporary,  and  must  have  been  so  understood  by  both 
parties.  The  discharge  of  an  eave-spout,  or  the  drainage  of 
lands,  or  mines,  or  any  other  temporary  flow  of  water,  and 
where  positive  and  artificial  means  were  necessary  to  keep  up 
the  stream,  if  continued  for  more  than  fifteen  years,  might  give 
the  light  to  the  dominant  owner  to  flow  the  water  upon  the  land 
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of  the  servient  owner.  For  the  acquiescence  in  what  would  be 
a  nuisance,  unless  done  by  permission,  for  the  term  of  fifteen 
years,  will,  in  law,  raise  a  presumption  of  a  grant.  But  when 
this  is  for  the  benefit  of  the  person  doing  it,  and  he  has  to  make 
use  of  positive  means  to  continue  it,  no  presumption  whatever 
arises  that  he  has  contracted  to  continue  it.  In  the  oases  sup- 
posed, every  reasonable  man  would  expect  the  ovmer  to  remove 
his  eave-spout,  or  his  house  even,  to  discontinue  the  drainage 
of  his  land  or  of  his  mines,  at  will. 
Judgment  affirmed. 

BiOHXS  OF  Rtfartak  PBOFBmoRS:  Seo  note  to  J7oy  ▼.  SterreU^  27  Am. 
Deo.  318,  and  the  oeses  there  ooUeoted.  The  prinoipal  case  is  cited  in  Whiit 
▼•  Okapinf  12  Allen,  520,  to  the  point  that  acquiescence  in  what  would  be  a 
nuisance,  unless  done  by  permission,  will,  in  law,  raise  a  presumption  of  a 
grantb 


Danfobth  v.  Grant. 

[U  Vkmoar,  98S.] 

Wbxbb  Lbttib  CoNTAunNO  Monet  is  Lost  after  being  deliyered  to  a 
postmaster,  he  is  liable  for  want  of  ordinary  care,  in  an  action  on  the 
case  for  his  neglect;  but  he  is  not  liable  to  an  action  for  money  had  and 
received,  unless  it  be  shown  that  he  put  the  money  to  his  own  use. 

Assumpsit  for  money  had  and  received.  Plea,  non  assumpsit. 
At  the  trial  there  was  evidence  tending  to  show  that  the  plaint- 
ifT,  who  VTas  postmaster  at  Barnard,  instructed  the  Woodstock 
Bank  to  inclose  the  money  in  a  letter  sealed  and  directed  to 
plaintiff,  and  deliver  it  to  the  defendant,  who  was  postmaster  at 
Woodstock,  no  other  post-office  intervening;  but  that  the  letter 
never  reached  Barnard,  and  never  came  to  the  plaintiff.  On  the 
part  of  the  defendant  there  v^as  evidence  tending  to  show  that 
he  never  received  the  letter.  The  jury  found  for  the  defendant, 
and  the  plaintiff  excepted  to  the  charge  of  the  court.  The 
other  facts  appear  from  the  opinion. 

Tracy  and  Converse^  for  the  plaintiff. 

A.  AUcens  and  Edwin  Hutchinson,  for  the  defendant. 

By  Court,  Bedfield,  J.  Although  it  be  true  that  the  defend- 
ant,  as  postmaster  at  Woodstock,  is  liable,  like  other  bailees  for 
hire,  for  any  loss,  happening  through  his  want  of  reasonable 
care  and  diligence,  or  in  other  words,  for  ordinary  neglect,  no 
cecoveiy  for  any  neglect,  however  gross,  can  be  had  in  this  form 
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of  action.  He  is  here  sued  for  money  had  and  reoeiyed.  He 
most  therefore  have  appropriated  the  money  in  some  way,  as 
men  use  their  own  money.  It  is  not  enough,  in  this  form'  of  ao- 
tion,  that  he  put  the  letter  carelessly  into  the  wrong  mail,  or 
left  it  exposed  in  his  office,  where  some  one  purloined  it  without 
his  acquiescence.  For  if  the  letter  were,  through  his  neglect, 
lost  or  destroyed,  or  in  any  other  way  failed  of  reaching  its 
proper  destination,  defendant  would  only  be  liable  to  a  special 
miction  on  the  case  for  such  neglect. 

We  think,  therefore,  that  the  charge  of  the  court  below  to  tiie 
jury  was  correct.  The  jury  were  told,  **  that  proving,  merely, 
that  the  letter  containing  the  money  was  deliyered  to  the  de- 
fendant, was  not  sufficient  to  entitle  the  plaintiff  to  reooTcr.  It 
must  appear  that  the  money  actually  came  to  his  use."  This 
<sharge  is  further  explained,  but  not  substantially  varied.  It  is 
not  to  be  inferred,  from  the  charge,  that  the  money  coming  to 
defendant's  use,  necessarily  implies  some  beneficial  use,  but 
only  that  it  was  put  to  his  use  as  if  it  were  his  own.  If  he  gave 
it  away,  or  destroyed  it,  or  broke  open  the  letter  and  put  the 
money  into  his  pocket-book,  he  would  be  liable,  equally  as  if  he 
paid  it  out  for  necessaries,  or  in  payment  of  a  just  debt,  but 
not  merely  from  having  missent  the  letter,  or  carelessly  failed  to 
flend  itat  all.  The  charge  vms  explicit,  and  liable  to  no  misoon- 
fitruction. 

Judgment  affirmed. 


Hunt  v.  School  District  No-  20  in  Nobwich. 

[u  vsBKoiiT,  aoo.i 

PBOOKBDiiros  07  SoHOOL  DiSTaioT  Mkbtiko  abb  Von>  where  the  stetate  re- 
quires aeven  days'  notice  of  the  meeting  to  be  given,  and  only  six  dayiP 
notice  is  given. 

Whskb  Statute  Requibes  Warrakt  tob  School  District  Mbbtino  to  speo- 
ify  the  business  to  be  done  at  such  meeting,  no  business  not  so  speottied 
can  be  legally  transacted  thereat. 

Assumpsit  for  money  paid  and  for  work  done.  Plea,  rum  a«- 
sumpsU.  The  plaintifT  claimed  to  have  acted  as  the  agent  of  the 
district  in  removing  a  school-house,  for  the  doing  of  which  he 
was  afterwards  prosecuted,  and  put  to  great  expense.  To  prove 
Ids  agency,  he  offered  a  record  of  the  school  district;  the  defend* 
ants  objected,  on  the  grounds  stated  in  the  opinion,  and  the  court 
tejected  the  evidence.  Verdict  for  the  defendants,  and  ih» 
pbuntifFezoepted  to  the  ruling  of  the  oourL 

JUL  Dao.  VOL.  Z233X— IS 
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O.  B.  Wdles^  for  the  plaintiff. 

2Vacy  and  Oonoerse,  tor  the  defendants. 

Bj  Oonrt,  Bedfisld,  J.  The  only  question  in  the  present 
case  is  in  regard  to  the  legality  of  the  Tote  of  the  school  district^ 
under  which  the  plaintiff  claims  to  act.  The  defendants  could 
act  in  their  corporate  capacity  only  in  the  mode  pointed  out  by 
the  general  statutes  of  the  state,  which  require  that  all  meetings 
of  school  districts  should  be  warned  at  least  seven  days  previous 
to  the  meeting.  The  warning  for  this  meeting  was  dated  the 
first  day  of  Noyember,  and  tiie  meeting  held  on  the  seventh  of 
that  month,  giving  but  six  days'  notice,  which  is  the  same,  for 
all  legal  purposes,  as  no  notice. 

The  statute,  in  regard  to  this  subject,  too,  requires  that  the 
warrant  should  ''  specify  the  business  to  be  done."  In  the  case 
under  consideration,  that  was  not  done.  This  has  always  been 
oonsidered  necessary  to  the  legality  of  any  vote  of  the  school 
district. 

For  these  reasons,  the  testimony  offered  in  the  county  court 
was  correctly  rejected,  and  the  judgment  of  that  court  is 
affirmed. 

Acts  Donb  at  Mektzno  of  Cobfoiution  of  whxoh  Nonoi  was  kot 
Oiwr:  Seo  Stow  v.  Wyte^  18  Am.  Deo.  09,  and  note  102,  where  this  eabjeol 
kdisoQMed  et  eome  length. 


Fox  V.  Hatoh. 

[14  VKaMOXT,  840.] 

BsAL  Bratb  of  Femb  Covert  mat  be  Extended  ahd  Set  Off  on  Ezb- 
OUTXON  in  satisfaetion  of  a  judgment  against  her  and  her  hneband  on  a 
oontraet  made  by  her  preyious  to  her  marriage. 

EjEonczNT  for  certain  lands.  There  was  a  verdict  for  the  de- 
fendant, and  the  plaintiff  excepted.  The  other  facts  sufficiently 
appear  from  the  opinion. 

L.  B.  VHaa  and  E.  Farr,  for  the  plaintiff. 

£.  B.  Peck,  for  the  defendant. 

By  Oourt,  Botob,  J.  The  question  to  be  determined  is  whether 
the  real  estate  of  a  feme  covert  can  legally  be  extended  and  set 
off  on  execution,  in  satisfaction  of  her  debts  contracted  before 
marriage.  It  is  contended  that  her  legal  disabilities  are  such, 
that  the  statute,  authorizing  the  levy  of  executions  upon  land. 
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can  not  conaisteDtly  or  jostly  be  earned  into  effect  against  her. 
It  is  urged  that  she  is  necessarily  deprived  of  all  means  of  pay- 
ing the  execntion^  and  thereby  preventing  a  levy  upon  her  land; 
that  she  has  not  authority  to  agree  upon  or  choose  appraisers; 
that  she  can  not  redeem  her  land  from  the  levy,  nor  procure  it 
set  aside,  if  defectiye. 

That  these  are  serious  and  important  considerations  must  be 
admitted;  and  it  is  true  that  reasons  of  a  character  somewhat 
similar  induced  this  court  to  decide,  in  HurU  y.  Lee  et  dL.,  10  Yt. 
208/  that  a  person  who  was  non  oompoe  merUiB  was  not  liable  to 
be  assessed  by  the  listers  for  money  on  hand  or  debts  due. 
We  do  not,  however,  consider  the  reasons  of  that  decision 
00  conclusively  applicable  to  this  case  as  to  justify  us  in 
pronouncing  the  levy  void.  The  question  there  involved  re- 
lated only  to  a  single  cLiss  of  assessments  under  the  list- 
ing law,  which  can  never  be  numerous  nor  of  large  amount. 
Past  transactions  could  be  affected  only  to  a  veiy  limited  extent, 
and  existing  rights  to  property  could  scarcely  be  at  all  disturbed, 
by  the  decision  then  made.  In  these  respects,  the  case  now 
before  the  court  evidently  requires  a  different  consideration. 
The  law  for  setting  off  land  upon  execution  has  existed,  with 
little  or  no  change,  from  the  organization  of  our  state  govern- 
ment. It  has  never  contained  any  exceptions,  or  special  pro- 
visions, to  meet  a  case  of  legal  disability  in  the  debtor.  It  is, 
therefore,  impossible  to  foresee  the  consequences  of  such  a  de- 
termination as  the  plaintiff  asks.  We  have  reason,  at  least,  to 
suspect  that  they  might  be  extensive  and  disastrous.  In  its 
operation  upon  the  rights  of  a  married  women,  this  law  merely 
appropriates  her  land,  at  a  sworn  appndsal,  to  the  payment  of 
her  own  debts;  debts  for  which  she  renmins  holden,  notwith- 
standing her  marriage,  and,  till  quite  recently,  was  subject  here, 
as  everywhere  else,  to  be  imprisoned.  And  if  by  statute  her 
person  is  now  exempted,  justice  can  not  the  less  require  that  her 
property  should  be  made  liable. 

Every  constitutional  statute  is  to  be  expounded  and  enforced 
according  to  the  intention  of  the  legislature.  And  that  inten- 
tion can  only  be  collected  from  the  terms  employed  to  express 
it.  It  is  true  that  an  intention,  apparently  expressed  in  a  gen- 
eral provision,  may  be  qualified  and  restricted,  or  even  disproved 
entirely,  by  another  intention  specially  expressed  in  the  same 
statute.    It  is  laid  down  as  a  rule,  that  where  a  general  intention 

is  expressed  in  a  statute,  and  the  same  act  also  expresses  a  par- 

_ — — 
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ticalar  intentioii  inoompatihle  ^th  the  geneial  one,  the  paitio- 
olar  intention  is  to  be  conaidered  in  the  nature  of  an  exoeptioA: 
Dwarris  on  Stat.  86.  The  decision  in  Hunt  y.  Lee  ei  al.  tends  to 
illustrate  these  rules  of  construction.  It  was  there  considered 
that  the  general  enactment,  authorizing  such  assessments,  ivas 
not  intended  to  apply  to  a  case  where  the  party  assessed  could 
cot,  by  reason  of  incapacity,  become  availed  of  the  benefits 
secured  by  certain  special  provisions  in  the  same  statute. 

Bnt  the  means  appointed  for  the  legal  proof  and  establish- 
tnent  of  a  debt  are  obviously  of  more  intrinsic  importance  than 
those  which  only  concern  the  mode  of  applying  property  in  pay- 
ment of  it,  when  duly  established.  In  tJiis  view  the  present 
«ase  is  plainly  distinguishable  from  that  just  cited.  There  the 
just  liability  of  the  party  to  be  assessed  could  not  be  ascertained 
in  the  mode  which  the  statute  had  prescribed;  whilst  in  this  in- 
stance, the  debt  was  established  against  the  plaintiff  by  a  reg- 
ular suit  and  judgment,  in  which  her  husband  was  joined  as  a 
-oo-defendant.  And  a  suit  thus  instituted  and  conducted  affords 
to  the  wife  all  the  protection  which  common  law  or  statute  has 
^ver  provided.  In  the  case  cited  the  danger  was  that  there 
might,  in  truth,  be  no  just  ground  of  liability;  but  this  case 
merely  furnishes  an  occasion  to  surmise  that  the  land  may  have 
igone  at  an  under  value.  Without  deciding  what  influence  this 
latter  consideration  should  have  in  the  case  of  a  different  dis- 
ability, or  even  in  the  case  of  coverture  under  other  circum- 
stances, we  canattach  to  it  no  great  importance  in  this  instance. 
The  plaintiff's  husband,  having  an  estate  in  the  land  so  long  as 
the  marriage  relation  should  continue,  was  directly  interested  with 
her  in  procuring  a  judicious  and  just  appraisal.  They  were  both 
debtors  in  the  execution,  and  both  notified  before  the  levy,  in 
the  manner  directed  by  the  statute.  We  must,  therefore,  infer 
that  her  interests  had  the  like  protection  upon  that  occasion  as 
in  the  progress  of  the  previous  suit.  Upon  the  whole,  as  this 
proceeding  has  conformed  to  the  language  of  the  statute,  we 
think  it  must  be  considered  as  also  within  its  spirit  and  meaning. 

Judgment  affirmed. 


Taft  v.  Pikb. 

m  VmfosT.  408.] 

Whkbb  an  Intant  has  Ezscutsd  a  Goktragt  ov  hd  Past  1^  the  pay* 
ment  of  money,  or  the  delivery  of  property,  he  can  not  disaffirm  the  con* 
tract  and  recover  back  whftt  1m  has  paid,  without  reatoring  to  the  othei 
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pftrty  what  he  has  received  from  him.    And,  therefore,  a  minor,  who  ha» 
worked  for  an  adult  for  a  certain  time,  and  received  from  him  certaio 
property  on  account  of  his  Ubor,  can  not  retain  such  property  and  re- 
cover the  full  value  of  his  services. 
Iktbrist,  oir  as  Aogount,  will  not  bb  Allowbd  against  a  Minor. 

Action  on  book  account,  in  which  judgment  to  account  was 
rendered  and  an  auditor  appointed,  who  reported  as  stated  in  the 
opinion.    The  other  facts  sufficiently  appear  from  the  opinioiL. 

8.  H.  Gufiisa,  for  the  plaintiffs. 

J.  A.  Wing,  for  the  defendant. 

By  Court,  Bennett,  J.  It  is  contended  that  the  defendant 
should  reooYer  the  balance  of  his  account,  which  is  adjusted  and 
allowed  by  the  auditor  at  about  one  hundred  dollars,  after  de- 
ducting that  portion  of  the  plaintiff's  account  which  was  for 
necessaries.  This  was  the  opinion  of  the  county  coiurt.  Though 
the  contracts  of  a  minor,  as  a  general  principle,  are  not  so  far 
binding  upon  him  as  to  preclude  him  from  the  right  of  avoiding^ 
fhem,  yet,  this  privilege  is  giyen  him,  it  is  said,  as  a  shield  to 
protect  himself  against  his  own  contracts;  but  he  should  not 
make  use  of  it  as  an  offensiye  weapon  to  injure  others.  Whila 
it  protects  the  infant  from  injury,  through  his  own  imbecility^ 
it  enables  him  to  do  binding  acts  which  are  for  his  own  benefit,. 
and  for  the  benefit  of  others,  provided  he  is  not  thereby  preju- 
diced. If  this  were  not  the  rule  great  inconvenience  would  arise 
to  infants  themselves,  as  well  as  to  others.  What  are  the  righta 
and  privileges  of  the  infant  upon  such  a  state  of  facts  as  are  now 
presented?  The  infant  labored  for  the  plaintiffs  until  his  serv* 
ices  amounted  to  about  one  hundred  dollars.  He  has  received 
of  them  thirty-nine  dollars  in  necessaries,  forty-five  dollars  for 
other  articles  delivered  to  him  under  an  express  agreement  that, 
upon  settlement,  they  should  apply  in  payment  of  his  services, 
and  the  auditor  reports  that  the  balance  of  the  plaintiffs*  account 
is  for  articles  delivered  by  the  plaintiffs  and  received  by  the  de- 
fendant, with  the  understanding  that  they,  also,  were  to  apply 
in  payment  of  his  wages,  though  there  was  no  express  agreement 
to  that  effect. 

It  is  to  be  remarked  that  the  auditor  has  adjusted  the  claims 
of  both  parties,  without  giving  any  effect  to  the  agreements  of 
the  minor,  placing  them  entirely  upon  a  qwarUum  merwU.  In  the 
preeent  case,  it  was  for  the  interest  of  the  minor  to  find  employ- 
ment, and  though  he  could  not  acquit  or  release  his  debt  with- 
out satisfaction,  yet,  for  so  much  as  he  receives  he  may  discharge : 
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1  Swift's  Dig.  56;  Jbett  ▼.  Warren,  4  Vt.  149;  6  Mass.  78.*  This 
can  in  no  way  be  prejudicial  to  the  infant,  and  it  has  been  held 
that  a  female  infant  may  bar  her  dower  by  accepting  a  jointure 
in  lieu  thereof:  Bingham  on  Inf.  72,  81. 

It  is  immaterial  whether  the  minor  has  receiyed  satis&ction 
in  money,  or  in  other  property,  provided  it  is  adequate.  He 
may  avoid  an  executory  contract,  though  he  has  received  the 
consideration;  and  it  would  seem  but  reasonable  that  he  should 
be  held,  in  such  case,  to  respond  it  in  some  appropriate  form  of 
action,  and  this  has  been  so  adjudged,  though  the  cases  are  far 
from  being  uniform.  This  subject  is  discussed  by  Judge  Beeve, 
in  his  Domestic  Relations,  pp.  243-249,  where,  witii  much  ability, 
he  maintains  the  affirmative  of  the  proposition.  See  also  Badger 
V.  Fhinney,  15  Mass.  859  [8  Am.  Dec.  105];  Boberts  v.  Wiggin^ 
1  N.  H.  73  [8  Am.  Dec.  38];  Eoo/t.  Stafford,  7  Cow.  182. 

But  this  is  a  case  wheriB,  in  efEect,  the  contract  has  been  exe* 
eutefd  by  both  parties.  It  is  well  settled  that  if  an  infant  has 
executed  the  contract  on  his  part,  by  the  payment  of  money,  or 
the  delivery  of  property,  he  can  not  disaffirm  the  contract  and 
recover  back  what  he  has  paid,  without  restoring  to  the  other 
party  what  he  has  received  from  him:  Eblmea  v.  Blogg,  4  Com. 
L.  189;  Corpe  v.  Overton,  25  Id.  121;  Farr  v.  Sumner,  12  Vt. 
82  [36  Am.  Dec.  327]. 

The  defendant  has  received  a  valuable  consideration  for  his 
services,  more  than  an  equivalent,  which  he  still  enjoys,  either 
under  an  express  or  implied  agreement  that  what  he  has  received 
should  go  to  pay  his  accoimt.  He  can  not,  then,  in  this  situa- 
tion, set  up  his  claim  as  a  substantive  ground  of  recovery.  To 
permit  it  would  be  to  do  great  injustice,  and  it  is  in  no  way 
necessary  to  protect  the  infant  against  his  own  imbecility  of  un- 
derstanding. 

The  defendant's  account  should  be  applied  to  extinguish  so 
much  of  the  first  items  in  the  plaintiffs'  account,  which,  by  the 
report  of  the  auditor,  would  include  all  prior  to  October  5, 
1839,  and  the  plaintiffs  are  entitled  to  recover  for  such  of  their 
accoimt  since  that  time  as  was  found  to  be  for  necessaries. 
This  is  fifteen  dollars  and  eighty-six  cents,  including  interest; 
but  the  court  do  not  allow  interest  against  an  infant:  Fisher  v. 
Mowbray,  8  East,  330. 

The  judgment  of  the  county  court  is  reversed,  and  judgment 
for  the  plaintiffs  for  fifteen  dollars  and  eighiy-six  cents  damages^ 
deducting  the  interest  included,  and  for  his  costs. 

1.  B«&«r  T.  £o««tt. 
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iNFAirr  OAK  KOT  DtBATTIBM  Ck>ZrrRACT  WrCHOUT  BmOBCfO  CoirazDXBA* 
noN:  See  /brrv.  Sumner,  36  Am.  Dec.  327. 

Thb  fbincipal  oask  is  ov£Bbulsd  on  the  point  that  a  minor  is  not  liable 
lor  interest  on  an  account,  in  BradUy  v.  Pra^  23  Vt  37S. 


MoGbegob  v.  Balgh. 

[14  Ttancom.  438.] 

OmoB  ov  PosTKABTER  IS  AN  Otficb  ov  PsonT  AND  Tbubt,  Under  th* 

anthority  of  congress. 
Jusnox  ov  ncB  Pxacb  is  a  Judiciabt  Ofvicxr,  within  the  meaning  of  the 

constitatitvn  of  Vermont. 
Pkbson  can   not  Hold  Otfioes  oy  Postscastbb  and  Justiok  ov  thi 

Pkaox  at  the  same  time,  and,  although  a  postmaster  is  eligible  to  any 

execntiye  or  judiciary  office  in  this  state,  he  must  surrender  his  office  of. 

postmaster,  to  be  able  to  hold  such  executive  or  judiciary  office. 
Whxrb  Suit  is  Brought  against  Person  for  AcrriNO  as  Justior  ov 

THE  Pxacb  while  holding  the  office  of  postmaster,  he  can  not  justify  by 

▼irtne  of  and  under  his  commission  as  justice  of  the  peace;  but  in  a  suit 

to  which  he  is  not  a  party,  he  is  considered  as  an  officer  defactOt  and  his 

eligibility  can  not  be  tried  in  such  suit. 
PtBA  in  Abatement  to  the  Jurisdiction,  on  the  ground  that  the  justice 

before  whom  the  case  is  tried  is  a  postmaster,  is  not  good. 

Assumpsit,  commenced  before  a  justice  of  the  peace.  On  the 
return  of  the  writ,  the  defendants  pleaded  to  the  jurisdictioti  of 
the  justice,  that  at  the  time  of  signing  the  writ  and  at  the  time 
of  trial  he  was  a  postmaster  imder  the  authority  of  congress. 
This  plea  was  oyerruled,  and  judgment  rendered  for  the  plaintiff. 
The  defendants  appealed  to  the  county  court,  where  tiie  same 
plea  was  adjudged  sufficient,  and  the  plaintiff  excepted. 

D,  Bibbardy  jun. ,  for  the  plaintiff. 

O,  C.  Cdhoon,  for  the  defendants. 

By  Court,  Williams,  G.  J.  The  question  is  whether  this  suit 
fihould  be  dismissed  on  account  of  the  alleged  constitutional  in- 
eligibility of  the  justice  to  exiercise  a  judicial  office.  The  consti- 
tution declares  "  that  no  person,  holding  any  office  of  profit  or 
trust  imder  the  authority  of  congress,  shall  be  eligible  to  any 
Appointment  in  the  legislature,  or  of  holding  any  executive  or 
judiciary  office  under  this  state." 

In  the  first  place,  we  have  no  doubt  that  the  office  of  postmas- 
ter is  an  office  both  of  profit  and  trust,  under  the  authority  of 
congress.  The  office  itself  is  created  by  act  of  congress,  and 
«11  the  regulations  in  relation  thereto,  are  made  and  established 
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under  &e  same  aathority.  So  that  the  question  is  bo  far  di* 
Tested  of  the  doubt  which  has  been  ROTnotimeB  entertained^ 
whether  other  offices  under  the  general  guvernmuut,  for  which 
no  act  or  proceedings  of  congress  were  made  or  required,  are  or 
are  not  within  the  spirit  or  letter  of  the  prohibition  created  hj 
the  constitution. 

Neither  can  there  be  any  doubt  that  a  justice  of  the  peace  is  a 
''judiciary  officer/'  Most  of  his  powers  and  duties  are  of  a 
judicial  nature  and  concern  the  administration  of  justice. 

From  those  considerations  it  would  result  that  any  one  wa» 
incapable  of  holding  both  these  offices  at  the  same  time.  Ther& 
is,  howeyer,  a  marked  distinction  in  the  terms  made  use  of,  in 
relation  to  appointments  in  the  legislature,  and  to  executiye  or 
judicial  offices.  In  the  one  case  such  person  is  declared  to  be^ 
ineligible  to  any  appointment  in  the  legislature.  Hence,  if  ap- 
pointed to  the  legislature,  while  holding  an  office  imder  the 
authority  of  congress,  the  api>ointment  has  uniformly  been  Ya- 
cated.  But  the  change  of  the  phraseology,  "  or  of  holding  any 
executiye  or  judiciary  office,"  necessarily  creates  this  obyious 
difference— that  such  person  may  be  eligible,  or  may  be  elected 
to  an  executiye  or  judicial  office,  but,  in  such  case,  if  he  accept 
the  office  under  the  authority  of  the  state,  he  must  abandon  the* 
one  held  under  the  authority  of  congress,  and  if  he  continues- 
to  hold  the  latter,  he  can  not,  consistently  with  the  proyisions 
of  the  constitution,  hold  the  former.  The  practical  construc- 
tion of  this  clause  of  the  constitution  has  been  to  this  effect. 
"Wheneyer  a  person,  holding  such  office  under  the  authority  of 
congress,  has  been  elected  to  the  legislature,  his  election  ha» 
been  declared  yoid  wheneyer  the  subject  has  been  brought  to 
their  notice.  On  the  contrary,  both  the  people  and  the  legisla- 
ture haye  elected  persons  holding  such  offices,  both  to  executiye^ 
and  judicial  offices,  repeatedly,  considering  them  as  eligible^ 
to  such  appointment,  though  incapable  of  holding  and  exercis- 
ing both  at  the  same  time. 

On  this  part  of  the  case,  we  are  all  of  opinion  that  Morrill^ 
could  not,  consistently  with  the  requirements  of  the  constitu- 
tion, hold  and  exercise  the  offices  of  postmaster  and  justice  of 
the  peace  at  the  same  time.  And  although  he  might  be  eligible 
to  the  latter  office,  yet  he  must  abandon  the  former,  and  could 
not  hold  them  both. 

It  will  follow,  from  this,  that,  either  on  a  qxw  warrarUo^  or  in 
any  suit  to  which  Morrill  was  a  party,  where  he  attempted  to 
act,  or  to  justify  his  acts,  by  yirtue  of  and  under  his  commissioik 
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as  a  justioe  of  tlie  peace,  it  might  be  replied  that  he  was  in- 
capable of  holding  that  office,  and,  as  to  him,  he  would  be 
treatefd  as  having  no  authority  whatever  to  act,  or  justify  his 
acts,  as  such  justice,  while  he  held  the  office  of  postmaster 
under  the  authority  of  congress. 

But  a  more  important  question  still  remains  to  be  considered 
in  this  case,  that  is,  whether,  in  this  suit,  between  other  persons, 
and  to  which  he  is  not  a  pariy,  his  acts  and  authority  can  be 
called  in  question  and  decided. 

The  distinction  between  an  officer,  de  jurCy  and  de  /ado,  is 
well  known  and  well  established,  and  the  consequences  natur- 
aUy  arising  from  the  distinction  are  equally  well  settled.  An 
officer,  de  jure,  is  clothed  with  all  the  power  and  authority 
appertaining  to  the  office,  and  neither  his  doings  nor  his  acts, 
within  the  limits  of  his  authority,  can  be  questioned  anywhere. 
The  acts  of  an  officer,  de  facto,  are,  as  it  respects  third  persons, 
valid;  as  it  respects  himself,  invalid.  An  officer,  de  facto,  is  one 
who  comes  in  by  the  forms  of  an  election,  but  in  consequence  of 
«ome  informality,  or  want  of  qualification,  is  incapable  of  hold- 
ing the  office.  Until,  therefore,  the  appointment  is  vacated,  hia 
acts  must  be  considered  as  valid.  This  subject  was  fully  con- 
sidered in  the  cases  of  The  People  v.  Collins,  7  Johns.  549;  Mo- 
Instry  v.  Farmer,^  9  Id.  135;  Fowler  t.  Beebe,  9  Mass.  231  [6  Am. 
Deo.  62];  Commonwealth  v.  Fowler,  10  Mass.  291;  and  Bucknam 
V.  Buggies,  15  Id.  180  [8  Am.  Dec.  98].  In  the  cases  from  9  and 
10  Mass.  reports,  above  cited,  certain  officers  were  appointed 
and  commissioned  for  a  county  before  the  county  had  any  legal 
existence;  and  it  would  seem,  if  anything  would  render  such  ap- 
pointment wholly  void  and  conveying  no  authority,  those  were 
cases  demanding  a  decision  to  that  effect,  yet  the  appointmenta 
were  considered  as  making  them  officers,  de  facto,  and  their  acts 
good  as  it  respects  third  persons.  The  principle  of  these  cases 
governed  the  case  of  Adams  v.  Jackson,  2  Aik.  145.  Yet,  in  the 
case  of  Colbum  v.  FUis  et  al,,  5  Mass.  427,  an  officer  who  was 
not  sworn,  could  not  justify  in  an  action  brought  against  him, 
and  in  the  case  of  CommonweaUh  v.  Fowler,  the  office  of  the  de- 
fendant was  vacated  on  a  qwo  warranto.  Postmasters,  and  per- 
sons holding  other  offices  under  the  authority  of  congress,  have 
been  elected  as  members  of  the  legislature,  and  have  taken  their 
seats  and  voted,  as  such,  until  their  seats  were  vacated;  yet,  no 
one  would  presume  to  say  that  an  appointment  made  by  the 
Totes  of  such  members,  or  a  law  passed  by  them,  even  though  it 
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Bhould  appear  that  their  Totes  made  the  majority  in  the  appoint- 
ments, or  passing  the  law,  should  be  inquired  into,  or  declared 
Toid,  on  that  account. 

It  is  said  that  these  defendants  have  presented  the  question  as 
soon  as  their  rights  were  invaded  by  the  acts  of  this  justice. 
This  is  true  if  they  have  the  right  which  they  contend  for.  But 
if  Morrill  was  a  justice,  duly  appointed,  and  acted  as  such,  the 
plaintiff  might  well  bring  this  suit  before  him,  not  knowing  of 
his  holding  an  office  incompatible  with  the  office  of  justice, 
which  he  exercised,  and  there  would  be  no  more  propriety  in 
saying  the  suit  should  fail  on  that  account,  because  the  def encU 
ant  in  this  suit  brought  his  appointment  in  question,  than  in 
saying  the  reyerse.  There  was  nothing  particularly  affecting  the 
interest  of  this  defendant  in  being  sued  before  this  justice,  nor 
should  he  be  permitted  to  inquire  whether  Morrill  rightfully 
held  the  office,  in  any  suit  to  which  the  justice  was  not  a  party. 

If  this  suit  should  be  abated  or  dismissed  on  account  of  the 
objections  raised  against  the  justice,  it  will  follow,  as  a  necessary 
result,  and  one  which  can  not  be  avoided,  that  every  act  of  a 
j  udidal  officer  similarly  situated  is  void.  The  taking  confessions 
of  debt,  acknowledgments  of  deeds,  or  solemnizing  matrimony, 
or  any  and  eveiy  act  of  that  nature,  are  invalid  and  void,  unless 
they  are  recognized  as  the  acts  of  an  officer  de  facto. 

The  conclusion,  therefore,  to  which  we  arrive  is  this :  that  Mor- 
rill was  eligible  to  the  appointment  of  a  justice  of  the  peace, 
notwithstanding  he  was  a  postmaster,  but  that  he  could  not  hold 
both  offices  at  the  same  time,  and  if  he  had  resigned  his  office 
of  postmaster,  when  he  qualified  and  assumed  to  act  as  justice, 
he  would  have  been  a  justice  of  the  peace  dejure;  that  if  he  held 
the  office  of  postmaster,  while  he  acted  as  justice,  he  could  not 
have  justified  under  the  latter  appointment  in  a  suit  brought 
against  him  directly;  that,  on  a  qwo  warranto,  he  would  have 
been  removed  from  the  latter  office.* 

But  in  a  suit  to  which  he  was  not  a  pariy,  between  third  per- 
sons, he  is  to  be  considered  as  an  officer  de  facto,  and  his  eligibil- 
ity can  not  be  tried  in  such  suit;  and,  as  a  result  of  the  whole, 
we  think  the  plea  to  the  jurisdiction  can  not  be  sustained. 

The  judgment  of  the  county  coturt  is,  therefore,  reversed,  and 
judgment  entered  that  the  defendant's  plea  is  insufficient,  and 
that  he  answer  over. 

Officers  db  Facto,  Validitt  of  Acts  of:  See  Wilcox  v.  SmUK  21  Am* 
Deo.  213,  note  217,  where  other  oaaee  are  ooUeoted;  also,  Ooolidffey,  BHgham^ 
1  Allen,  336. 
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Ths  fbincipal  oasb  is  cotTBD  in  FUMurg  R.  B,  Co,  v.  Chrand  L  J?.  J?.  S 
D.  Go.,  1  Allen,  658,  and  in  CommonweaUk  ▼.  JTIrfty,  2  Oosh.  681,  to  the 
pointy  that  Mta  of  officen  appointed  without  any  authority  of  law,  can  noi 
be  Invalidated,  or  Inquired  into,  in  a  suit  between  third  penoos. 


West  v.  Moobb. 

[Li  TteMon,  MT.] 

laiasT  IS  iroT  Leablb,  in  an  Action  ov  Trespass  oh  thi  Oasb,  lor  falsa 

and  fraudulent  warranty  on  the  sale  of  a  hone. 
WmoiB  SuBSTANTiyB  Gboitnd  ov  AcnoN  Rests  in  Gontraot,  a  minor  can 

not  be  rendered  liable  by  changing  the  form  of  action,  when  he  would 

not  be  liable  on  the  contract  itself. 

TBISPA88  on  the  case  for  a  fzaudulent  representatioii  in  selling 
a  horse.  There  ^was  a  Terdict  for  the  plaintiff,  and  the  defend- 
ant excepted  to  the  charge  of  the  county  court.  The  other  facts 
are  stated  in  the  opinion. 

E.  Farr  and  21  BarUett,  for  the  defendant. 

0.  Davis  and  W.  TJpham^  for  the  plaintiff. 

By  Court,  Beniostt,  J.  Though  the  principle,  that  a  minor  ia 
liable  for  his  torts,  is  clear,  yet  this  is  a  case  in  which  the 
plaintiff  seeks  to  charge  the  minor  in  an  action,  in  form  ex 
delicto^  for  a  false  and  deceitful  warranty  on  the  sale  of  a  horse. 
The  exceptions  state,  that  to  induce  the  plaintiff  to  purchase  the 
horse,  the  defendant  represented  and  expressly  promised  him 
that  the  horse  was  no  more  than  eight  years  old,  which  he  then 
knew  to  be  false. 

In  cases  in  which  the  substantiye  grounds  of  action  rest  in 
contract,  minors  can  not  be  rendered  liable  by  changing  the 
form  of  action,  when  they  would  not  be  liable  on  the  contract 
itself.  The  case  of  Jennings  y.  EandaU,^  8  T.  B.  335,  in  which 
the  minor  was  held  not  liable,  though  the  action  was  in  form  ex 
deUctOy  for  riding  the  horse  immoderately,  which  he  had  under- 
taken to  use  moderately,  proceeds  upon  this  principle.  So, 
too,  do  the  cases  of  Orove  v.  Newell*  1  Keb.  778,  and  Johnson  v. 
Pie,  1  Lev.  169,  where,  in  the  one  case,  upon  the  sale  of  goods, 
the  minor  affirmed  that  they  belonged  to  the  vendor,  and,  in 
the  other,  in  obtaining  money  upon  a  loan,  affirmed  himself  to 
be  of  age,  yet  he  was  held  not  liable  for  the  deceit.  In  Manby 
T.  Scott,  1  Sid.  129,  the  distinction  is  taken,  that  if  the  action 
against  an  infant  is  founded  on  a  contract,  it  shall  not  be  con- 
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verted  into  a  tort.  The  case  of  Oreen  v.  Orembank,  4  C.  L. 
875,V  is  the  very  case  of  a  false  warranty  in  the  sale  of  a  horse^ 
and  the  action  in  form  ex  delicto ,  yet  the  infant  was  held  not 
liable.  This  was  a  case  in  the  common  pleas  court,  is  directly 
in  point,  and  is,  we  think,  in  accordance  with  the  whole  course* 
of  the  English  law  upon  the  subject.  The  South  Carolina  case  ta 
which  we  have  been  referred,  1  Nott  &  M.  197,'  being  in  con- 
flict with  the  English  cases,  both  ancient  and  modem,  is  enti- 
tled to  no  consideration. 

In  the  case  in  3  Pick. ,'  which  was  much  relied  upon  by  the^ 
plaintiff  in  argument,  the  cause  of  action  did  not  arise  out  of 
the  bailment,  but  from  a  subsequent  conversion  of  the  property 
after  the  bailment  was  determined.  Such  was  the  case  also  in 
6  Granch,  226.^  These  and  similar  cases  fall  within  the  common 
principle,  which  renders  minors  liable  for  their  torts,  as  in  the- 
case  of  slander.  In  the  case  now  before  the  court,  the  cause  of 
action,  it  is  clear,  arises  out  of  contract  Though  an  infant  ia 
li&ble  for  i)ositiYe  wrongs,  and  constructiye  torts,  or  frauds,  yet, 
to  charge  him,  the  fraudulent  act  must  be  wholly  tortious.  If 
the  matter  arises  from  contract,  though  the  transaction  is  in- 
fected with  fraud,  it  can  not  be  turned  into  a  tort  to  charge  the^ 
infant  by  a  change  in  the  form  of  action.  This  principle  has- 
been  adopted  to  protect  infants  against  the  effect  of  their  con- 
tracts made  by  improper  artifice  in  the  thoughtlessness  of  youth, 
and  before  they  suitably  appreciate  the  value  of  character  and 
the  obligations  of  moral  duty.  It  is  for  us  to  declare  the  law 
as  we  find  it,  and  therewith  we  should  be  content. 

The  judgment  of  the  county  court  must  be  reversed,  and  a 
new  trial  granted. 

LiABiLiTT  OF  Infants  on  Contracts:  Soe  Burley  v.  Bu8$eU,  34  Am.  Deo. 
146,  note  147,  where  other  cases  in  the  series  are  ooUected;  also  note  to 
Humphrey  v.  Douglasft,  33  Id.  180. 

Thb  fbincipal  case  is  cited  in  Merriam  ▼.  Cunninghanit  U  Gush.  43,  to 
the  point  that  false  representations  can  not  be  set  up  as  an  answer  to  a  pleft 
of  infnncy,  in  an  action  on  a  contract. 


HoPKiNSON  V.  Sears. 

114  Vbrmoht,  404.] 

EzBOunoN  IN  Hanus  of  Sheriff  is  Supessbdbd  by  the  order  of 
a  jndge,  under  the  provisions  of  tiie  statute  providing  for  new  trials,  and 


1.  9  Manh.  486.  2.  Word  t.  Vanee,  9  Am.  Deo.  68S. 

t.  Hom€ry.  TAwing^ilHck.  492.       4.  Vaue  r.  Smith. 
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the  8h6ri£f»  notwithstanding  this,  oompelB  tne  owner  of  the  yropertj 
levied  on  to  pay,  he  acts  without  authority,  and  will  be  liable  to  the 
owner,  in  an  action  for  money  had  and  received. 
Showxno  to  Shekov  av  Obber  ov  Sufebsxdbas  is  a  enfficient  service  there- 
of upon  him. 

Assuiffpsrr  for  money  had  and  received,  for  money  paid  out, 
and  for  money  lent.  Plea,  non  assumpsit.  The  defendant,  a 
deputy  sheriff,  had  in  his  hands  for  collection  an  execution 
against  the  plaintiff  in  this  action,  on  which  the  latter  had 
turned  out  certain  property.  The  plaintiff  petitioned  the  county 
court  to  set  aside  the  judgment  on  which  said  execution  issued, 
and  procured  the  judge's  supersedeas  of  the  execution.  When 
the  defendant  came  to  sell  the  property  turned  out  to  him  on 
the  execution,  plaintiff  showed  him  the  supersedeas,  and  insisted 
that  he  should  not  proceed  any  further  with  the  execution.  This 
the  defendant  refused  to  do,  and  the  plaintiff  then  paid  him  the 
amount  of  the  execution  and  fees.  Plaintiff's  petition  for  a  new 
trial  was  afterwards  granted,  and  the  plaintiff  in  that  action  waa 
nonsuited.  The  plaintiff  in  this  action  then  demanded  of  the 
defendant.  Sears,  the  money  he  had  x>aid  him  on  the  execution, 
which  the  latter  refused  to  pay.  The  coturt  charged  the  juiy, 
that  upon  the  facts  proved  the  plaintiff  was  entitled  to  recoTer 
the  amount  of  the  execution.  The  juiy  thereupon  found  for  the 
plaintiff,  and  the  defendant  excepted. 

G.  Siary,  for  the  defendant. 

Colby,  Prentiss,  and  Guzman,  for  the  plaintiff. 

By  Court,  Bisdxisld,  J.  At  common  law  no  formal  order  of 
supersedeas  is  made  upon  the  granting  of  a  writ  of  error,  at 
least  so  far  as  the  party  is  concerned.  In  practice  the  writ  is 
sued  out  before  the  final  judgment,  and  takes  effect  from  the 
time  of  signing  final  judgment,  if  bail  be  put  in  within  four 
days,  and  this  time  is  reckoned  from  the  time  judgment  is  not 
only  signed  but  made  up  in  form:  BlacJdmm  v.  Kymer,  5  Taunt. 
472.  If  the  writ  is  sued  out  after  final  judgment,  as  still  it 
may  be,  it  operates  as  a  supersedeas  or  stay  of  execution,  from  the 
time  of  the  allowance  of  the  writ,  that  is,  the  deliyeiy  of  the 
writ  to  the  clerk  of  errors,  and  not  from  the  time  of  service  of 
notioe  upon  the  defendant  in  error,  or  his  attorney,  which  is 
important  only  for  the  purpose  of  bringing  them  into  oontempt» 
if  they  presume  to  proceed  and  levy  the  execution:  2  Saund. 
101,  notes  f,  g,  h,  and  cases  there  cited:  Jaques  v.  liRsson^  1  T. 
B.  280;  OrofvaU  v.  SHmpsan,  1  Bos.  &  Pul.  478. 
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But  if  the  sheriff  have  begun  to  execute  his  writ  of  execution, 
it  is  not  superseded  by  suing  out  a  writ  of  error  merely:  Ibcock 
T.  Eonyman,  Yelv.  6,  aud  notes;  Meriton  t.  Stevens,  Gro.  Eliz. 
597.  But  in  this  case,  the  money,  which  is  raised  by  le^y  upon 
the  goods  of  the  debtor,  and  sale,  is  brought  into  court,  to 
abide  the  eyent  of  the  writ  of  error,  2  Saund.  101,'  n.  i.  But 
in  many  cases  in  the  English  practice,  perhaps  in  all  cases, 
where  a  writ  of  error  is  awarded  after  the  execution  is  in  the 
hands  of  the  sheriff,  a  formal  writ  of  supersedeas  goes  to  the 
sheriff,  which  is  served  by  delivering  it  into  his  hands,  and  this 
writ,  as  its  name  indicates,  arrests  all  further  proceedings.  If 
the  body  is  in  custody  it  is  suffered  to  go  at  large  upon  suffi- 
cient security  being  given  for  the  ultimate  payment  of  the 
judgment  if  affirmed.  But  if  the  goods  of  the  debtor  have 
been  levied  upon  they  are  sold  and  the  money  retained. 

In  our  practice,  if  the  writ  of  audita  querela,  and  the  peti- 
tion for  new  trial,  in  cases  like  the  present,  operate  as  a  super- 
sedeas, in  any  manner,  it  is  by  reason  of  a  special  order  to  that 
effect,  made  by  the  authority  issuing  the  writ,  which  is  virtually 
combining  the  vmt  of  supersedeas  with  the  other  vnrit.  As 
these  provisions  are  statutory  in  our  system  of  jurisprudence, 
their  effect  ought  not  to  be  determined  except  with  reference  to 
the  several  statutes  upon  this  subject. 

As  this  supersedeas,  the  effect  of  which  we  are  now  consider- 
ing, issued  before  the  present  revision  of  statutes  came  in  force, 
we  must  refer  to  the  former  statutes.  From  those  it  is  very  obvious, 
we  think,  that  the  order  of  supersedeas  was  intended  to  arrest  all 
hurther  proceedings  upon  the  execution,  in  whatever  stage  it  was. 
The  statute  of  1829,  under  which  this  supersedeas  issued,  provides 
that  the  judge  may  order  "  a  supersedeas  of  the  execution,  and  a 
stay  of  all  proceedings  thereon,  until  final  judgment."  The 
phraseology  seems  to  imply,  not  only  that  the  execution  is  to  be 
thereby  prevented,  but  if  in  progress,  it  is  to  be  forthwith 
arrested,  and  to  remain  in  statu  quo,  for  the  concluding  sentence 
reads  thus:  "  Until  a  final  decision  shall  be  made  on  such  peti- 
tion; and  if  execution  shall  not  have  issued  such  judge  may 
order  that  the  same  shall  not  be  issued  during  the  pendency  of 
such  petition."  The  provisions  of  the  revised  statutes  may  be 
considered,  in  some  sense,  a  legislative  construction  of  the  for- 
mer statute  upon  this  point,  and  they  read  thus:  *'  The  judge 
may,  in  any  case,  order  a  stay  of  all  proceedings  on  the  judg- 
ment, whether  execution  shall  have  issued  or  not." 

1.  Jaquei  ▼.  Cetor. 


March,  1842.]  Hopkinson  u  Seab^  239 

The  statutory  enactments,  in  regard  to  the  writ  of  audita 
querela,  and  the  form  in  which  the  recognizance  is  required  to 
be  taken,  "  for  the  re-delivery  of  the  body  or  estate,  as  the  case 
may  be,  to  the  custody  of  the  officer,"  etc.,  clearly  indicate  that 
the  legislature  intended  to  give  the  same  effect  to  the  order  of 
supersedeas,  in  that  class  of  cases,  which  we  are  now  giving  to  it, 
in  the  class  of  cases  under  consideration.  Such,  too,  has  been 
the  uniform  practice  under  both  these  statutes. 

A  question  was  made,  at  the  bar,  as  to  the  mode  in  which  this 
order  was  served  upon  the  sheriff.  We  think  it  was  well  enough. 
Had  it  been  a  separate  writ,  it  might  i)erhaps  have  been  well 
served  by  delivering  it  to  the  sheriff;  but  that,  in  the  present 
case,  could  not  have  been  done,  as  it  must  be  returned  to  the 
court.  We  think  that,  at  the  least,  it  would  take  effect  from  the 
time  it  was  made  known  to  the  sheriff,  as,  at  common  law,  after 
this  the  party  would  be  in  contempt.  Such  is  the  rule  in  some 
of  the  early  decisions  in  Connecticut,  which  I  think  have  been 
there  followed:  Phelps  v.  Landon,  2  Day,  370.  In  Massachu- 
setts, too,  they  have  given  the  supersedeas,  on  granting  a  writ  of 
error,  the  same  extension  we  now  give  it:  Bailey  v.  Baxter,  1 
Mass.  156.  So,  also,  upon  a  petition  for  a  new  trial,  after  exe- 
cution had  issued,  Parker,  J.,  ordered  the  execution  to  be  super- 
seded, upon  proper  securify  being  given :  Bond  v.  CtiUer,  7  Id.  205. 
In  the  state  of  New  York,  they  have  followed  the  English  rule 
in  regard  to  this  subject:  Blanchard  v.  Myers,  9  Johns.  66. 

The  decision  upon  this  point,  in  effect,  disposes  of  the  case. 
The  order  of  supersedeas  having  rendered  the  writ  of  execution 
whoUy  powerless  and  inoperative,  it  was  the  same  as  if  the  exe- 
cution had  been  recalled,  or  never  issued.  The  sheriff,  after 
this,  proceeded  in  his  own  wrong,  and  the  enforcing  the  pay- 
ment must  be  regarded  as  an  act  wholly  unauthorized,  and  as 
virtual  extortion.  It  can  not  be  considered  in  any  sense  a 
voluntary  payment  by  the  plaintiff.  He  must  have  his  redress 
by  action  at  law  (this  being  final  process,  he  cotdd  not  otherwiise 
be  heard  at  all),  and  this  seems  to  be  the  appropriate  remedy. 
If  the  party,  compelled  to  pay  money  on  final  process,  after  that 
process  is  superseded,  and  this  made  known  to  the  sheriff,  can 
not  have  redress  by  action  at  law,  then  indeed  would  he  be  with- 
out all  remedy,  unless  he  resort  to  forcible  resistance,  which 
could  not  be  justified,  unless  the  law  denies  all  peaceable  re- 
dress. 

Judgment  affirmed. 
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and  one  pays  the  taxes  on  hia  pari,  but  the  other  fails  to  pay  his  tazes, 
allows  his  part  to  be  sold,  buys  It  in  at  the  sale,  and  takes  the  ooIlectorV 
deed  therefor,  he  thereby  acqaires  only  the  title  to  the  part  previously 
•owned  by  him;  and  if  his  interest  had  been  previously  severed,  in  fact, 
^e  title  acquired  by  the  tax  deed  does  not  again  make  him  a  tenant  in 
•common. 

lIjEOTMEirr  to  recover  possession  of  two  hundred  acres  of  land. 
On  the  trial  it  was  admitted  that  the  title  of  Beed,  the  original 
grantee,  had  come  to  the  plaintifTs  intestate.  The  defendants 
gave  in  evidence  a  deed  from  said  intestate  to  Fanny  Phillips, 
conveying  to  her  seventy-five  acres  of  the  original  grant  of  Beed, 
''  to  be  of  an  average  quality  with  the  land  in  said  tract;"  also  a 
deed  from  Phillips  to  Noyes  of  the  same  seventy-five  acres;  also  a 
deed  from  Noyes  to  Strong,  one  of  the  defendants,  of  the  same 
land;  and  also  a  deed  from  one  Flanders,  collector  of  a  land 
tax,  conveying  to  said  Noyes  seventy-five  acres  of  the  original 
Reed  tract.  The  plaintiff  read  in  evidence  a  receipt  from  said 
Flanders  for  the  tax  for  the  same  year  on  one  hundred  and 
twenty-five  acres  of  said  tract.  The  court  decided  that  the 
vendue  title,  under  Flanders'  deed  to  Noyes,  must  be  taken  to 
apply  to  the  seveniy-five  acres  conveyed  to  Fanny  Phillips,  and 
rendered  judgment  for  the  plaintiffs  to  recover  the  remaining 
one  himdred  and  twenty-five  acres  of  the  Beed  tract.  The  de* 
fendants  excepted  to  the  decision. 

J.  Savoyer^  for  the  defendants. 

WUlard  and  Folandf  for  the  plaintiff. 

By  Court,  Williams,  0.  J.  But  one  question  legitimately 
4uises  on  the  bill  of  exceptions  in  this  case,  although  anothinr 
has  been  argued.  The  defendants  contend  that  they  are  entitied 
to  hold  the  seventy-five  acres  deeded  to  Fanny  Phillips  by 
Farmer,  and  also  seveniy-five  acres  more,  as  deeded  to  him  by 
the  collector,  Flanders,  and  requested  the  couniy  court  so  to 
decide.  This  they  now  insist  upon,  and  also,  that  they  were 
tenants  in  common  with  the  plaintiff,  and  that  no  ouster  was 
shown.  It  is  vexy  clear  that  the  request  of  the  defendant  oould 
not  have  been  complied  with.  The  plaintiff  paid  the  tax  on  the 
whole  right,  except  seventy-five  acres,  and  Noyes  could  have 
jkcquired  a  title  to  only  seventy-five  acres.    It  was  his  duty  to 
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pay  the  tax,  as  it  was  an  inonmbrance  on  the  land  when  he  sold 
to  Strong.  He  aoqnires  nothing  against  the  plaintiff,  bj  per- 
mitting the  land  to  be  sold  for  the  tax,  and  being  himself  the 
purchaser.  The  county  court  were,  therefore,  right  in  refusing 
the  request  of  the  defendants  and  permitting  a  recoveiy  by  the 
plaintiff  of  all  but  the  seyeniy-fiye  acres,  if  they  had  su£5cient 
evidence  of  an  ouster  by  the  defendants,  and  whether  they  had 
such  eyidence  or  not  does  not  appear  in  the  bill  of  exceptions. 
It  may  be  remarked  that,  by  the  deed  from  Farmer  to  Fanny 
Phillips,  she  became  the  owner  of  seyenty-fiye  acres  in  common 
with  him,  and  that  a  diyision  or  partition  in  fact  had  been  made 
between  them,  more  than  fifteen  years  before  the  commencement 
of  this  suit.  Phillips,  at  the  time  he  deeded  to  Noyee,  describes 
the  seyenty-fiye  acres,  as  a  &rm  on  which  he  had  liyed  for  more 
than  six  years.  The  payment  by  the  plaintiff  of  the  tax  on  one 
hundred  and  twenty-fiye  acres,  could  only  be  applied  on  the  land 
he  owned,  which  was  precisely  that  quantity  of  land  in  that 
diyision,  and  this  left  the  other  seyeniy-fiye  acres  for  Noyes 
either  to  pay  or  bid  off.  But,  in  either  case,  his  payment,  or 
bid  could  only  apply  to  the  land  he  owned,  and  whether  it  was 
in  common  or  in  seyeralty  would  not  justify  him  in  entering 
opon  the  other  part  of  the  lot  to  the  exclusion  of  the  plaintiff. 
The  judgment  must  therefore  be  afflzmed* 

AlbDMkToi. 
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Bbtak  V.  Lofftub'  Adm^ius. 

[1  BoBmoir,  19.] 

AnuoASioy  to  Bnvobcx  Spscifio  Perfobmancb  of  a  contnot  it  tMimm&A 
to  the  toond  discretion  of  the  court,  and  will  never  be  allowed  where  to 
do  so  would  be  inequitable  to  the  other  party  to  the  contract. 

Tbkdu  will  not  bs  Compkllsd,  after  eight  years  of  default  upon  the  part 
of  his  vendor,  during  which  time  the  latter  has  been  unable  to  comply 
with  his  covenants,  and  during  which  the  land  has  depreciated  greatly 
in  value,  to  an  execution  of  his  contract  of  purchase. 

Tbkdsb  is  not  Bound  to  Rescind  as  Soon  as  an  Oooasion  Abisbs  if  his 
right  to  do  so  depends  upon  a  continuing  default  upon  the  part  of  his 
vendor,  as  upon  an  inability  of  the  latter  to  make  the  title  for  which  ha 
has  covenanted,  but  may  in  such  a  case  for  a  time  waive  his  right,  and 
afterwards,  while  the  default  yet  continues,  may  assert  it  and  rescind  the 
contract. 

Tbndkx  is  not  Bottnd  to  Scrrbnder  Posssssion  prior  to  claiming  a  right 
to  rescind  a  contract  of  sale,  where  large  payments  have  been  made  by 
him  upon  the  land,  which  he  can  not  recover  from  his  vendor,  owing  to 
the  latter^s  insolvency. 

TBn>u  MUffr  be  Decreed  to  Surrender  Possession  upon  the  contract 
of  sale  being  declared  rescinded  at  his  instance,  in  a  suit  brought  to 
compel  its  specific  performance  by  him. 

TBn>EB  must  Account  for  Rents  and  Profits  upon  his  contract  of  sale 
being  declared  rescinded;  but  he  is  entitled,  where  the  resciuion  is  at 
his  instance  and  on  account  of  default  in  the  other  party,  to  a  return  of 
the  purchase  money.  He  is  also  entitled  to  have  the  value  of  any  perma- 
nent improvements  which  he  may  have  put  on  the  land  set  off  against 
the  rents  and  profits  of  the  land,  provided  they  do  not  exceed  in  value 
the  amount  of  such  rents  and  profits. 

VwKDEK  UPON  Rescission  of  Contract  of  Sale  mat  Look  to  the  Land  aa 
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ncarity  for  the  repayment  of  any  bailanoe  which  may  be  foond  due  him, 
npon  the  aocoimtxiig  between  himself  and  the  vendor,  in  case  the  personal 
estate  of  the  latter  is  insufficient  to  dischaxge  such  balance. 

Appbal  in  chancexy.  In  1818  plaintifTs  intestate  sold  to 
Bzyan,  the  defendant  below,  a  certain  tract  of  land  of  three 
hnndred  and  sevenly  acres,  at  the  rate  of  iorty  dollars  an  acre. 
Part  payment  was  to  be  made  immediately,  and  the  remaining 
amoont  due  in  installments,  the  two  first  of  one  thoosand  two 
hundred  dollars,  the  others  annual  installment  of  seven  hundred 
and  fifly  dollars.  The  contract  of  sale  provided  for  the  execu- 
tion of  a  deed  with  general  waixanly  at  the  first  court  after 
complete  payment  had  been  made  of  the  second  installment  due. 
After  this  payment  was  made,  the  deed  was  not  executed.  Never- 
fheless,  Biyan  continued  to  make  payments  under  his  contract 
untQ  the  death  of  Lofiftus.  Lofftus  died  insolvent,  and  an  ad- 
ministrator having  been  appointed  for  his  estate,  this  suit  was 
brought  to  compel  a  specific  performance  of  his  contract  by 
Biyan,  who  now,  and  indeed  ever  after  the  death  of  LofEtus, 
daimed  its  rescission.  This  claim  was  based  upon  the  fact  that 
liofitus,  at  the  time  that  he  entered  into  the  contract,  was  not 
seised  of  the  legal  title  to  the  lands,  Lofftus'  grantor  having, 
prior  to  his  conveyance  to  him,  conveyed  to  trustees,  to  secure 
an  obligation  which  he  had  incurred.  These  trustees,  in  whom 
was  therefore  vested  the  legal  title  to  the  land,  were  made  'paxtiBB 
defendant  to  the  bUl,  as  were  also  the  heirs  of  Lofitns.  In  1828 
a  final  decree  was  entered  in  the  case  decreeing  that  Bryan 
specifically  execute  the  contract,  and  that  the  heirs  and  trustees 
convey  to  him.  The  other  facts  of  the  case  appear  from  tha 
opinion. 

Orattan  and  Leigh,  for  the  appellant. 

O.  JohnsoUy  for  the  appellees. 

Cabell,  President.  Every  application  for  the  specific  exe- 
cution of  a  contract  is  addressed  to  the  sound  discretion  of 
the  court,  and  the  result  of  the  application  will  always  depend 
upon  the  particular  circumstances  of  the  case;  for  he  who 
asks  equity  must  do  equity;  and  the  prayer  wHl  always  be  de- 
nied, when  to  grant  it  would  be  inequitable  towards  those 
against  whom  the  prayer  is  made.  I  would  refer  to  the  opinion 
of  Chief  Justice  Marshall  in  Garnet  v.  Macon  et  al.,^  reported  in 
6  Call,  808,  and  in  2  Brock,  185,  for  an  able  review  of  the  cases 
and  a  satis&ctory  exposition  of  the  law  upon  this  subject.    In 

1.  GomeU  t.  Maeom. 
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tbat  case,  the  specific  execution  was  refosed  under  drcum- 
stances  much  weaker  than  those  which  exist  in  this  case.  The 
contract  of  sale  in  that  case,  as  in  this,  was  made  in  the  year 
1818.  In  that  case,  the  vendor  had  the  full  legal  and  equilable 
title  to  the  land,  and  the  only  objection  on  the  part  of  the 
vendee  was,  that  the  land  might  be  subject  to  an  old  debt  due 
to  one  Campbell,  and  for  which  one  of  the  former  owners  of 
the  land  was  surely.  The  suit  was  brought  in  December,  1818, 
and  was  heard  in  the  year  1825.  The  chief  justice  was  very 
•doubtful  whether  the  debt  to  Campbell  was  in  fact  a  charge 
upon  the  land;  yet  as  that  claim  was  a  cloud  lowering  over  the 
title,  which  could  not  be  dissipated  but  by  the  decree  of  a  court 
of  equity,  and  as,  before  such  a  decree  was  attainable,  the  value 
of  the  land  had  greatly  changed,  that  circumstance  created^  in 
his  opinion,  a  strong  objection  to  a  specific  performance;  and 
•on  that  ground,  and  that  only,  he  dismissed  the  bill.  In  our 
*case,  the  objection  is  much  stronger.  It  is  not  a  mere  doud 
lowering  over  the  title,  that  is  complained  of,  but  the  total  ab- 
sence of  any  sort  of  title  in  Lofiftus  or  his  heirs,  for  more  than 
eight  years  from  the  time  when  he  had  bound  himself  to  make 
the  title;  during  which  time  the  land  had  fallen  in  value  more 
than  fifty  per  cent. 

It  is  said  that  Bryan  ought  to  have  made  known,  at  an  earlier 
period,  his  desire  to  rescind  the  contract.  The  fact  is,  that  he 
seems  to  have  been  willing  to  proceed  with  the  contract  up  to 
the  time  of  LofEtus'  death;  for  he  paid  an  additional  install- 
ment after  the  time  when  he  ought  to  have  received  a  convey- 
ance,  notwithstanding  he  must  have  seen  that  his  contract  was 
a  disadvantageous  one;  for  it  is  well  known  that  there  was  a 
considerable  fall  in  the  value  of  property  between  October, 
1818,  and  March,  1820.  It  was,  however,  not  so  distinctly 
marked  as  it  was  afterwards.  It  was  not  for  the  heirs  of  Loff- 
tus, who  had  always  been  in  default,  and  who  were  never  in  a 
situation  to  comply  with  the  contract  of  their  ancestor,  to  ob- 
jeict  to  the  conduct  of  Bryan  in  not  demanding  a  rescission  of 
the  contract.  Although  Biyan  might,  at  an  earlier  period,  have 
objected  to  going  on  with  the  contract,  it  was  not  too  late  for 
liim  to  do  so  in  1825;  the  default  of  LofEtus'  heirs  still  continuing. 
That  default  continued  three  years  longer,  even  if  it  were  ad- 
mitted that  with  the  aid  of  the  court  they  were  then  able  to 
make  a  good  title.  And  that  default,  even  if  we  could  overlook 
what  had  occurred  before,  would  be  sufficient  to  bar  their  claim 
to  specific  execution. 
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It  is  said  that  Biyan,  to  entitle  bimself  to  a  rescission  of  the 
contract,  ought  to  have  surrendered  possession  of  the  land.  If 
that  be  true  in  general,  I  can  not  think  it  was  so  in  this  case. 
He  had  paid  nearly  four  thousand  dollars  of  the  purchase  money, 
for  the  recovery  of  which  he  had  no  hope,  Lofitus  having  died 
insolvent.  I  think  he  was  therefore  right  in  retaining  the  pos- 
session. 

The  view  which  I  have  thus  taken  of  this  case,  renders  it  un- 
necessary to  pronounce  any  opinion  as  to  the  sufficiency  of  the 
deeds  made  by  the  heirs  of  LofEtus,  or  to  decide  the  question 
whether  an  imwilling  vendee  can  be  compelled,  in  any  case,  to 
accept  a  deed  from  the  heirs  of  a  vendor,  who  had  contracted 
that  he  himself  would  make  a  deed  with  general  warranty,  but 
had  failed  to  make  it  according  to  the  contract,  and  then  died, 
being  still  in  default  at  the  time  of  his  death.  For,  conceding 
to  the  appellees  all  that  they  have  contended  for  as  to  the  suffi- 
ciency of  those  deeds;  nay,  admitting  that  LofiEtus  hiniBelf  had 
been  alive  at  the  date  of  ihe  decree,  and  had  then  been  in  a  sit- 
uation to  make  precisely  such  a  deed  as  he  had  contracted  to 
make,  I  should  still  be  of  opinion  that  his  long-continued  de- 
fault and  the  change  of  circumstances  which  had  occurred  dur» 
ing  its  continuance,  would  be  a  sufficient  objection  to  a  spedfio 
performance  of  the  contract. 

I  am  therefore  of  opinion  that  the  court  of  chancery  epred  in 
compelling  Bryan  to  an  execution  of  the  contract.  He  should, 
however,  be  compelled  to  deliver  up  the  land  to  the  heirs  of 
Lofftus,  to  account  for  its  rents  and  profits  during  the  time  he 
held  it,  and  to  release  all  his  rights  under  the  contract  with 
Lofftus  and  the  deeds  in  the  record  contained;  but  he  is  entiUed 
to  a  return  of  the  purchase  money  paid  by  him,  with  interest 
from  the  time  he  "paid  it,  and  also  to  have  the  value  of  any  per- 
manent improvements  which  he  may  have  put  upon  the  land  set 
off  against  the  rents  and  profits,  provided  they  do  not  exceed 
the  amount  of  the  said  rents  and  profits.  These  matters  should 
be  referred  to  a  commissioner,  with  directions  to  state  an  ac- 
coimt  between  the  parties  on  these  principles.  If,  on  the  return 
of  the  report,  it  should  appear  that  a  balance  is  due  from  Bryan, 
he  should  be  decreed  to  pay  it;  if  in  his  favor,  it  should  be  de- 
creed to  him,  and  if  there  be  no  sufficient  personal  estate  of 
Lofftus  to  pay  the  same,  the  land  should  be  subjected  to  its  pay- 
ment: each  party  to  pay  his  own  costs,  except  as  to  taking  the 
accounts,  the  costs  of  which  should  be  equally  divided  between 
the  parties. 


246  Bbtan  v.  Htbe.  [Yirginia^ 

Both  decrees  are  therefore  to  Be  reversed  Trith  costs,  and  the 
cause  remanded,  to  be  proceeded  in  to  a  final  decree,  according 
to  the  principles  now  declared. 

The  other  judges  concurring,  a  decree  was  entered  in  the  fol- 
lowing terms: 

'^  The  court  is  of  opinion  that  the  chancery  court  erred  in 
compelling  the  appeallant  to  an  execution  of  the  contract  with 
Lofftus,  in  the  proceedings  contained.  He  however  should  be 
compelled  to  deliver  up  the  land  to  the  heirs  of  Lofftus,  and  to 
account  for  its  rents  and  profits  during  the  time  he  held  it,  and 
to  release  all  his  rights  imder  the  contract  with  Lofftus  and  the 
deeds  in  the  record  contained;  but  he  is  entitled  to  a  return  of 
the  purchase  money  paid  by  him,  with  interest  from  the  time  he 
paid  it,  and  also  to  have  the  value  of  any  permanent  improve- 
ments which  he  may  have  put  upon  the  land  set  off  against  the 
rents  and  profits,  provided  they  do  not  exceed  the  amoimt  of 
the  said  rents  and  profits.  These  matters  should  be  referred 
to  a  commissioner,  with  directions  to  state  an  accoimt  between 
the  parties  on  these  principles.  If,  on  the  return  of  the  report, 
it  should  appear  that  a  balance  is  due  from  the  appellant, 
he  should  be  decreed  to  pay  it;  if  in  his  favor,  it  should  be  de- 
creed to  him,  and  if  there  be  no  sufficient  personal  estate  of 
Lofitus  to  pay  the  same,  the  land  should  be  subjected  to  its  pay- 
ment: each  party  to  pay  his  own  costs,  except  as  to  taking  the 
accounts,  the  costs  of  which  should  be  equally  divided  between 
the  parties.  Therefore,  decree  reversed  with  costs,  and  cause 
remanded  to  circuit  court  of  Augusta,  to  be  finally  proceeded  in 
pursuance  to  the  principles  of  the  foregoing  opinion  and  decree." 

Stahabd  and  Baldwin,  JJ.,  absent 


Delay  and  Default  of  one  of  the  partiea  to  a  contnot  for  seven  yean  will 
bar  him  of  hia  right  to  a  speoifio  performance:  PaUenon  v.  Martt,  84  Am. 
Deo.  474. 

VsKDKE  MT78T  IN  OENSBAL  SuBBENDEB  POSSESSION  beforo  he  can  daim 
the  reoiflsion  of  a  contract  of  sale:  Larhm  v.  Bank  qf  Montgomery^  33  Anu 
Deo.  324;  Chnaio  v.  Muiuon^  31  Id.  605;  Coleman  v.  Rowe,  37  Id.  164. 


Bbyan  v.  Htbe. 

[1  BoBimoir,  94.] 
The  Dibolaimeb  vt  the  Devisee  of  a  Freehold  Estate,  to  oe  of  any  effect 
in  concluding  him,  must  be  in  writmg. 

Ejectment  by  the  heirs  of  Peter  Hyre.     The  land  in  contro- 
Tersy  -was  devised  to  Peter  Hyre  by  Valentine  Power,  provided 
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that  he  Tnafatain  the  said  Valentine  and  his  irife,  Mary,  dozing 
the  life  of  the  former,  and  provided,  also,  that  he  pay  certain 
sums  to  persons  mentioned  in  the  devise.  Evidence  was  intro- 
duced by  the  plaintiffs  below  tending  to  show  a  performance  by 
their  ancestor  of  this  condition.  Defendant  attempted  to  show 
a  parol  disclaimer  by  Peter  Hyre  of  the  devise.  The  evidence 
in  support  of  the  offer  was  rejected  by  the  court,  which  held 
that  the  disclaimer  must  be  in  writing.  This  offer  and  its  rejec- 
tion constituted  the  basis  of  defendant's  second  bill  of  excep- 
tions. Verdict  and  judgment  having  gone  against  defendant, 
and  his  motion  for  a  new  trial  having  been  denied,  he  was 
granted  a  aupersedeaa. 

O.  N.  Johnson  and  G,  Johnson,  for  the  plaintiffis  in  error. 

O.  B.  Samuels,  contra. 

AiLEH,  J.  The  i>oint  arising  upon  the  first  bill  of  exceptions 
has  not  been  pressed  in  the  argument  here,  and  as  there  does  not 
appear  to  be  anything  in  it,  I  shall  pass  it  over,  with  the  remark, 
that  I  think  the  opinion  thereby  excepted  to  was  strictly  correct. 

It  is  not  very  clearly  perceived  how  the  question  propounded 
by  the  second  bill  of  exceptions  could  arise  under  the  will  of 
Valentine  Power.  He  devises  his  land  upon  a  condition  prece- 
dent. The  estate  could  vest  only  by  showing  a  performance. 
To  make  out  their  case,  it  was  incumbent  on  the  lessors  of  the 
plaintiff  to  prove  a  performance  by  their  ancestor  of  this  condition. 
When  this  v^as  shown,  his  assent  to  the  devise  was  thereby  also 
proved.  The  estate,  by  his  own  act,  vested  absolutely  in  him, 
and  could  not  be  divested  except  in  the  mode  prescribed  by 
law.  The  only  question  (as  it  seems  to  me)  arising  on  thia 
branch  of  the  case  was,  Has  the  condition  been  performed  ?  If 
it  has,  the  devisee,  by  performing,  has  accepted  the  devise,  and 
the  estate  has  vested.  The  case  of  Crewe  v.  Dickeny  4  Ves.  97, 
is  somewhat  analogous.  There  a  conveyance  v^as  made  to 
trustees,  upon  trust  to  sell,  and  receive  the  purchase  money. 
One  of  the  trustees  conveyed  and  released  to  his  co*trustee  all 
his  interest  in  the  estate.  If  the  trustee  had  simply  declined  to 
act,  and  executed  an  instrument  declaring  his  disclaimer,  the 
estate  would  have  vested  in  the  other  trustee.  The  release  was 
considered  as  an  instrument  by  a  person  thinking  he  had  an  in- 
terest to  part  with,  and  as  furnishing  evidence  of  his  acceptance 
of  the  trust.  If  a  x>arty  intending  to  refuse  the  trust  could  be 
held  to  have  assented  to  the  conveyance  to  himself,  by  the  form 
0f  instrument  he  adopted  to  manifest  his  refusal,  how  much 
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sfcroBger  xb  the  case  of  ihe  deriaee  or  alienee  upon  a  condition 
pxecedenty  who  shows  a  performance  1 

Snpposingy  however,  that  the  question  did  properly  arise,  ii 
seems  to  me  there  is  no  error  in  the  instraction  of  which  the  de- 
fendant can  complain.    It  is  laid  down  in  Oo.  lit.  Ill,  that 
**  in  the  case  of  a  devise  of  lands  whereof  the  devisor  is  seised  in 
fee,  the  freeholder  interest  in  law  is  in  the  devisee  before  he  doth 
enter,  and  in  that  case  nothing  (having  regard  to  the  iQterest  or 
estate  devised)  descends  to  the  heir.''    The  case  of  Thompson  v. 
Leach^  2  Salk.  618,  decided  that  a  surrender  immediately  diveste 
the  estate  ont  of  the  surrenderor,  and  vests  it  in  the  surrenderee; 
for  that  although  every  grant  implies  a  contract,  yet  a  gift  im- 
plies a  benefit,  and  consent  is  presumed.    But  although  the  es- 
tate vests  by  presumption  of  law  before  entry,  it  is  clear  that  a 
man  can  not  be  compelled  to  take  it  against  his  own  consent: 
and  there  must  be  some  mode  by  which  he  may  renounce  and 
disclaim  it.    In  the  earlier  cases  it  was  held,  with  respect  to  an 
estate  of  freehold,  that  the  disclaimer  must  be  by  matter  of  record : 
BuUer  and  Baker^s  Case,  8  Co.  26.    And  the  reason  assigned  is, 
that  a  freehold  ought  not  to  be  easily  divested,  to  the  intent 
a  tenant  to  the  prcecipe  might  be  the  better  known.    In  Ibumson 
V.  I^kell  etc.,  3  Bam.  &  Aid.  31,  the  devisee  in  fee  renounced 
and  disclaimed  by  a  deed,  and  it  was  decided  that  such  a  renun- 
ciation was  sufficient.     One  of  the  judges  states  it  as  his  opinion 
that  such  disclaimer  need  not  be  either  by  matter  of  record  or  by 
deed.    The  case  did  not  require  a  decision  of  this  question,  and 
the  authority  cited  does  not,  as  it  seems  to  me,  warrant  the  con- 
clusion.    The  judge  cites  Bonifavi  v.  Oreenfieldy  Gro.  Eliz.  80. 
That  was  a  devise  to  J.  S.  and  three  others  to  sell,  and  these 
persons  were  made  executors.     One  refused  to  meddle  with  the 
will  or  sell.     The  other  three  sold  in  the  life-time  of  the  fourth; 
and  the  sale  was  sustained.    The  court  said,  the  sale  by  the  three 
was  good  either  by  the  common  law  or  the  statute  21  Henry 
Yni.,  c.  4;  that  when  the  testator  devised  the  land  to  four  to- 
sell,  and  made  them  executors,  it  was  as  if,  at  the  first,  he  had 
devised  that  such  his  executors  should  sell;  and  in  such  case,  by 
the  common  law,  a  sale  by  three,  the  fourth  refusing,  was  good. 
In  Co.  Lit.  236  a,  it  is  said  that  where  lands  are  devised  to  the 
executors  to  be  sold,  the  devise  taketh  away  the  descent,  and 
vesteth  the  estate  in  the  executors;  and  that  when  he  devises  his 
tenements  to  be  sold  by  his  executors,  it  is  all  one,  as  if  he  had 
devised  his  tenements  to  his  executors  to  be  sold.     And  in  the 
tame  book,  112  b,  113  a,  it  is  laid  down,  that  where  executora 
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liave  bnt  a  naked  power  of  sale,  all  must  join,  bnt  where  a  man 
devises  his  lands  to  his  executors  to  sell,  and  one  dieth,  the  snr- 
Tiror  may  sell;  in  the  one  case  it  being  a  bare  trust,  in  the  other 
a  trust  coupled  with  an  interest.  This  distinction  has  been 
questioned  in  modem  times,  but  was  the  received  law  when  the 
case  in  Cro.  Eliz.  80  was  decided.  The  devise  there  v^as  of  the 
land  to  the  four  persons  named;  they  were,  in  another  part  of 
the  will,  named  as  executors;  and  the  court  adjudged  that  it  was 
the  same  as  if  at  the  first  he  had  devised  to  his  executors.  The 
fact  that  the  devise  was  to  them  by  name  in  one  clause,  and  that 
they  were  made  executors  in  another,  did  not  change  their  char- 
acter; and  the  land  being  devised  to  them  to  sell,  they  took,  ac- 
cording to  Coke,  not  a  bare  trust,  but  a  trust  coupled  with  an 
interest,  in  which  case,  by  the  common  law,  those  who  acted 
could  sell.  The  decision  proceeded  upon  the  peculiar  doctrines 
of  the  common  law  respecting  the  relation  of  executors  to  their 
testator's  estate,  and  has  no  application  to  a  case  like  the  one 
under  consideration.  The  last  case  in  which  the  question  arose 
is  that  of  Smith  v.  Smiih,^  6  Bam.  &  Cress.  112,  in  which  there 
was  a  devise  to  one  for  life,  who  refused  to  take  it,  saying,  she 
claimed  the  estate  as  heir  at  law,  and  would  not  accept  any  benefit 
by  the  will  of  the  devisor.  It  was  held  that  this  v^as  not  such  a 
disclaimer  as  prevented  her  from  afterwards  bringing  her  eject- 
ment, and  relying  on  her  title  as  devisee.  The  court  decided 
that  this  was  not  a  disclaimer  of  any  estate  in  the  land,  but  only 
of  benefit  under  the  will,  accompanied  with  the  assertion  of  a 
sight  to  the  land  by  a  higher  and  better  title:  that  this  pro- 
ceeded under  a  mistake,  and  did  not  preclude  the  party  from 
acting  under  her  improved  judgment,  and  taking  as  devisee. 
They  therefore  did  not  determine  whether  such  disclaimer  should 
be  by  parol  or  deed;  for,  in  whatever  form  made,  it  must  be  a 
disclaimer  of  any  estate  in  the  land. 

No  case  has  been  cited  which  establishes  the  doctrine  that  a 
parol  disclaimer  can  be  set  up  against  the  devisee  claiming  a 
freehold  estate;  nor  have  I  been  able  to  find  the  rule  so  laid 
down  in  any  of  the  elementary  books,  except  Sheppard's  Touch- 
stone. It  is  there  said  (p.  452)  that  a  verbal  vraiver  is  sufficient: 
but  this  position  is  controverted  by  Atherley,  the  editor,  who 
says  that  a  verbal  waiver  would  not  be  sufficient  in  relation  to 
freehold  estates.  The  authority  referred  to  (Plowden,  643), 
does  not  sustain  the  position  taken  in  the  text.  That  was  the 
devise  of  a  term,  and  involved  the  doctrine  of  the  election  of 

1.  Smyth  ▼.  Smyth. 
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the  legatee  to  take  as  executor  or  legatee.  That  the  disclaimiir 
of  a  freehold  estate  must  be  made  in  a  court  of  record,  is  laid 
down  in  4  Cm.,  tit.  32,  c.  26,  and  in  8  Yin.  Abr.,  tit.  Disagree- 
ment. And  the  only  modification  of  the  ancient  rule  is  the  per- 
xnission  to  disclaim  by  deed.  Upon  authority,  then,  it  seems  to 
me  that  the  disclaimer,  to  defeat  the  devisee  claiming  under  the 
devise  of  a  freehold  estate,  can  not  be  made  by  parol. 

The  policy  of  our  laws  would  seem  to  demand  in  this  case  an 
adherence  to  the  common  law  rule,  as  modified  by  the  more 
recent  decisions.  The  records  with  us  are  relied  on  as  disclos- 
ing the  chain  of  title.  The  commonwealth  (as  it  was  properly 
remarked  in  argument)  has  an  interest  in  the  question,  for  the 
purposes  of  revenue.  The  law  requires  wills  to  be  executed 
with  certain  solemnities;  and  it  would  present  a  strange  anomaly, 
if  a  devise,  required  to  be  in  writing,  and  executed  veith  such 
solemiiities,  could  be  defeated,  and  in  effect  abrogated,  by  the 
testimony  of  a  single  witness  proving  some  verbal  disclaimer. 
Difficulties,  too,  would  constantly  present  themselves  in  the 
practical  application  of  the  rule.  Should  one  disclaimer  con- 
clude the  party  ?  That  would  seem  to  be  the  necessary  conse- 
quence, since  upon  the  disclaimer  the  estate  passes  to  the  heir. 
If  so,  testimony  of  some  loose  expression,  carelessly  uttered, 
and  imperfectly  remembered,  forgotten  by  the  devisee  as  soon 
as  pronounced,  might  defeat  his  estate.  If  more  than  one  dis- 
claimer is  required,  where  is  the  limit,  or  when  does  the  privilege 
of  retracting  determine?  By  requiring  the  disclaimer  to  be  by 
deed,  at  least  when  set  up  against  the  devisee  asserting  his  title 
under  the  wHl,  these  difficulties  are  avoided. 

I  think  the  judgment  should  be  affirmed. 

The  other  judges  concurring,  judgment  affirmed. 
Absent,  Oabell,  P.  and  Bbookb,  J. 


Hutchison  v.  Kellt. 

[1  BOBDMOX,  128.] 

At  Common  Law  a  Convetance  in  Fraud  of  Cbbditobs  oould  only  be 
attacked  by  existing  creditors;  it  was  valid  aa  to  creditors  arising  sub- 
sequently to  its  execution. 

Uhdsb  Statute  of  IS  Euz.,  Chapter  6,  a  fraudulent  intent  against  one 
or  more  creditors  makes  a  oonveyance  fraudulent  as  to  all,  and  therefore» 
if  fraudulent  as  to  existing  creditors,  it  may  be  set  aside  at  the  instmoa 
of  subsequent  creditors. 
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CovyzTANOE  WITH  IsTExn  TO  Dbfraud  SuBSBQirxNT  Cbeditobs  is  void 
as  to  them,  thoagh  the  grantor  was  not  indebted  at  the  time  of  the  oon- 
▼eyanoe,  by  virtne  of  the  statute  of  13  Eliz. 

Legal  Presumption  Abisbs,  upon  a  Voluntabt  Convetance  by  one  at 
the  time  indebted,  that  it  is  in  fraud  of  creditors.  The  nature  of  the 
presumption  not  decided;  Baldwin,  J.,  holding-  it  hut  prtTna/aciey  while 
Stanard,  J.,  declares  it  oonclusive  as  to  the  claims  of  existing  creditors. 

Actual  ob  Express  Intent  to  Defraud  Creditors  is  not  Necessary 
to  be  proved  in  attacking  a  conveyance  as  in  fraud  of  creditors.  Such 
intent  may  be  gathered  from  the  circumstances  surrounding  the  case. 

AvT  Person  to  Whom  there  is  Due  a  Pecuniary  Liability  dependent 
upon  the  obligation  of  a  contract,  is  a  creditor  within  the  purview  of  the 
statute  against  fraudulent  conveyances,  though  the  liability  may  have 
been  incurred  upon  a  collateral  undertaking,  as  that  of  a  surety  to  an 
official  bond. 

IinoBMALiTY  IN  Verdict,  AMENDMENT  OF. — ^Wbere  the  jury  find  a  special 
verdict,  and,  submitting  the  case  thereby  appearing  to  the  judgment  of 
the  court,  conclude  by  a  general  finding  for  plaintiff  or  defendant,  ae  the 
law  of  the  case  may  be,  the  conclusion  may  be  disregarded,  and  the 
proper  verdict  entered,  where  the  law  of  the  case  but  warrants  a  verdiefe 
in  favor  of  one  of  the  parties  of  a  more  restricted  kind. 

EarxoTMENT.  In  1820,  Samuel  Hutchison,  in  consideration 
of  natoial  love  and  affection,  conyejed  to  his  children  certain 
real  and  personal  estate.  The  conveyance  included  everything 
of  which  the  said  Hutchison  was  possessed  or  owned  at  that 
time.  Hutchison,  after  the  execution  of  the  conveyance,  re- 
mained in  possession  of  the  premises,  and  continued  to  exercise 
acts  of  ownership  thereon,  even  going  so  far  as  at  one  time  to 
sell  a  small  tract  thereof.  Afterwards,  in  1826,  judgments  were 
recovered  against  Hutchison,  as  sheriff  of  Nicholas  county. 
These  judgments  were  levied  upon  a  tract  of  land  included  in 
the  conveyance  of  1820,  containing  five  hundred  acres,  and  the 
tract  being  afterwards  sold,  more  was  realized  thereon  than 
necessary  to  pay  such  judgments.  Nevertheless,  the  sheriff  con- 
ducting the  sale  executed  a  deed  to  the  purchaser  for  not  only 
the  five  hundred  acres,  but  also  for  another  tract,  included  under 
the  deed  of  182Q,  of  one  hundred  acres.  The  present  ejectment 
was  brought  by  the  children  of  Samuel  Hutchison,  the  grantees 
in  the  deed  of  1820,  to  recover  from  Kelly,  the  purchaser  at  the 
sheriff's  sale,  the  six  hundred  acres  conveyed  by  the  latter  to 
him.  A  special  verdict  was  rendered  by  the  jury.  This  verdict, 
besides  finding  the  facts  above  detailed,  found,  in  addition,  thai 
the  deed  of  1820  was  executed  by  Hutchison  to  avoid  any 
liability  to  which  he  might  be  subjected  on  account  of  his  being 
surely  upon  the  bond  of  Bobert  Hamilton,  a  deputy  sheriff.  At 
the  time  of  the  execution  of  the  deed  none  of  the  grantees  were 
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of  age.  The  general  finding  of  the  jniy  was:  **  If  the  law  azis- 
ing  npon  the  foregoing  facts  be  for  the  plaintifiis,  we  find  for  the 
plaintifiis  the  lands  in  the  declaration  mentioned,  and  one  oent 
damages.  But  if  the  law  be  for  defendant,  we  then  find  for  the 
defendant."  The  circuit  court  entered  judgment  in  faTor  of 
defendant.  A  supersedeaa  was  awarded  at  the  instance  of  plaint- 
iffs.   The  other  facts  of  the  case  appear  from  the  opinion. 

FeyUm,  for  the  plaintiffs  in  error. 

Price^  contra. 

Baij>win,  J.  The  principles  of  the  common  law  denounced  all 
frauds  perpetrated  against  the  subsisting  rights  of  others,  and 
gave  relief  to  the  party  injured.  In  regard  to  frauds  upon  cred- 
itors, the  mode  of  redress  was,  to  treat  the  fraudulent  act  as  a 
nullity,  and  permit  the  creditor  to  prosecute  his  legal  remedies 
for  the  recoTcry  of  his  demand,  in  like  manner  as  if  the  fraudulent 
act  had  never  been  done.  The  statute  of  13  Eliz. ,  c.  5  (substan- 
tially adopted  into  our  code),  was  passed  in  aid  of  the  common 
law,  and  sprang  from  the  great  and  growing  mischiefs  occasioned 
by  the  covin  and  ingenious  devices  of  fraudulent  debtors.  It  is 
highly  remedial  and  beneficial  in  its  nature,  and  is  entitled  to  a 
free  and  liberal  interpretation.  It  has  often  been  said  to  be  de- 
claratory of  the  principles  of  the  common  law ;  and  this  is  certainly 
true;  but  it  is  moreover  true  that  its  operation  is  more  extensive 
and  salutary  than  the  rules  of  the  common  law,  at  least  as  they 
were  understood  at  the  time  of  the  enactment  of  the  statute.  In 
fact,  it  introduced  a  principle  which  had  not  theretofore  been  re- 
cognized by  the  courts,  that  of  extending  relief  to  rights  not  in 
existence  at  the  time  of  the  fraudulent  transaction;  for  it  was 
agreed  in  Trvyne's  Case,  3  Bep.  83,  that  by  common  law,  an 
estate  made  by  fraud  shall  be  avoided  only  by  him  who  had  a 
former  right,  title,  interest,  debt,  or  demand,  and  not  by  one 
more  puisne. 

But  the  statute  embraces  all  creditors,  whether  existing  at 
the  date  of  the  fraudulent  conveyance,  etc. ,  or  thereafter  arising; 
for  it  will  be  seen,  on  examination,  that  it  looks  more  to  the 
fraudulent  intent  with  which  the  act  is  done,  than  to  the  imme- 
diate consequences;  regarding  creditors  as  a  class  of  persons 
entitled  to  the  protection  of  the  law,  and  contemplating,  not 
merely  actions,  suits,  debts,  damages,  etc.,  which  should  actu- 
ally be,  but  those  also  which  might  be,  in  any  wise  disturbed, 
hindered,  delayed,  or  defrauded;  and  declaring  aU  gifts,  grants, 
conveyances,  etc.,  made  with  the  proscribed  purpose  or  intent, 
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to  be  dearly  and  utterly  void,  frustrate,  and  of  none  effect,  as 
against  all  such  persons.  The  result  has  been  to  admit  subse- 
quent creditors  to  relief  against  a  fund  fraudulently  alienated, 
where  the  conyeyance  has  been,  or  might  be,  successfully  im- 
peached by  prior  creditors.  This  is  the  fair  conclusion  from 
the  current  of  decisions:  See  Walker  y.  Burroughs,^  1  Atk.  dS; 
Taylor  y.  Jones,  2  Id.  600;  BueseU  y.  HamTnondf  1  Id.  15;  8L 
Amand  y.  Gountess  of  Jersey  y  1  Oom.  Bep.  255;  Lord  Tovmshend 
y.  Windham,  2  Yes.  sen.  1;  Montague  y.  Lord  Sandwichy  cited  in 
12  Yes.  136,'  n. ;  Beaumoni  y.  Thorpe,  1  Yes.  sen.  27;  Beade  y. 
Livingston,  3  Johns.  Gh.  497  [8  Am.  Dec.  520],  and  must  be 
regarded  as  the  established  doctrine,  though  contrary  to  the 
opinion  of  Sir  William  Grant  in  Kidney  y.  Gowrnnaker,  12  Yes. 
136,  in  which  he  professed  to  follow  an  opinion  of  Lord  Bosslyn 
in  Montague  y.  Lord  Sandioioh,  not  reported,  but  which  opinion, 
it  would  seem  from  a  note  to  the  same  page,  he  had  misunder- 
stood. 

The  principle,  it  is  true,  upon  which  the  subsequent  creditor 
has  been  admitted  to  such  relief,  has  not  always  been  distinctly 
or  correctly  stated.  Lord  Bosslyn,  in  particular,  in  the  case  of 
Montague  y.  Lord  Sandwich,  fell  into  the  error  of  supposing  the 
ground  to  be,  that  the  subject  was  thrown  into  assets,  and  the 
subsequent  creditors  so  let  in.  But  how  can  the  subsequent 
creditors  be  let  in,  unless  the  conyeyance  be  fraudulent  as  to 
them  ?  And  what  propriety  can  there  be,  in  placing  the  right 
of  the  subsequent  creditor  to  relief,  upon  the  will  and  pleasure 
of  the  prior  creditors  in  regard  to  impeaching  the  fraudulent 
alienation  ?  The  true  principle  I  conceiye  to  be,  that  a  fraudu- 
lent intent  of  the  grantor  against  one  or  more  creditors  is  fraud- 
ulent against  all,  and  the  statute  justifies  no  other  distinction 
between  prior  and  subsequent  creditors,  than  that  which  arises 
from  the  necessity  of  showing  a  fraudulent  intent  against  some 
creditor;  which  can  not  be  done  in  behalf  of  creditors  not  in 
existence  at  the  time  of  the  conyeyance,  but  by  proying  either  a 
prior  indebtedness,  or  a  prospectiye  fraud  against  them  only. 
I  would  moreoyer,  on  this  part  of  the  subject,  refer  to  the  con- 
dusiye  reasoning  of  Mr.  Atherley,  in  his  able  treatise  on  Mar- 
riage Settlements,  p.  213,  and  of  Sir  Thomas  Plumer,  master  of 
the  rolls,  in  Bichardson  y.  SmaUwood,  1  Jac.  556. 

It  is  the  fraudulent  intent,  therefore,  in  relation  to  creditors 
generally,  which  forms  the  substance  of  inquiry  in  all  questions 
of  fraudulent  alienation;  and  the  courts  haye,  of  necessity,  re- 
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sorted  to  a  legal  presumption  arising  out  of  the  general  nature 
of  the  case,  and  to  marks  or  badges  of  fraud  furnished  by  the 
particular  droumstances.  The  legal  presumption  is  founded 
ui>on  a  comparison  of  the  consideration  for  the  conyeyance, 
etc.,  with  that  which  constitutes  the  just  claims  of  creditors; 
and  though  yoluntaiy  conveyances  are  not  mentioned  in  the 
statute,  their  true  character  and  effect  are  necessarily  involved 
in  its  application.  This  leads  to  a  construction,  natural  and 
wholesome,  and  not  justly  liable,  it  seems  to  me,  to  the  imputa- 
tion of  Eyre,  B.,  in  Jones  v.  BouUery  1  Oox's  Ch.  288,  of  being 
artificial  and  puzzling.  Upon  the  question  of  fraudulent  in- 
tent, where  the  conveyance  is  voluntaiy,  the  law,  following  the 
dictates  of  common  sense,  gives,  on  the  one  hand,  due  weight 
to  the  meritorious  considerations  arising  out  of  the  natural 
duty  of  the  grantor  to  make  provision  for  his  children  and 
family;  and,  on  the  other,  to  the  paramount  obligation  of  dis- 
charging the  ]ust  demands  of  creditors.  Where  the  grantor, 
disregarding  an  obvious  moral  and  social  duty,  withdraws  the 
means  necessary  for  the  payment  of  his  debts,  for  the  ostensible 
purpose  of  advancing  the  interests  of  those  connected  with  him 
by  ties  of  blood  or  marriage,  the  transaction  speaks  for  itself; 
it  is  properly  regarded  by  the  law  as  fraudulent,  and  requires 
no  special  marks  or  badges  of  a  fraudulent  purpose.  But  where 
there  are  no  interfering  claims  of  creditors,  there  can  be  no 
propriety  in  restraining  the  grantor's  dominion  over  his  own 
property,  especially  when  exercised  for  meritorious  purposes, 
because  he  may  thereafter  contract  pecuniary  engagements  be- 
yond his  ability  to  discharge.  The  presumption  therefore 
against  a  voluntary  conveyance,  though  fair  upon  its  face,  de- 
rived from  the  grantor's  indebtedness  at  the  time,  I  regard  as 
wise  and  salutary,  adapted  to  the  promotion  of  justice,  and  con- 
ceived in  the  true  spirit  of  the  statute. 

I  can  perceive  no  objection  to  this  legal  presumption  in  all 
cases  of  prior  indebtedness;  but  the  weight  of  it  is  another  mat- 
ter, depending,  it  seems  to  me,  upon  the  extent  of  that  indebt- 
edness. There  is  high  authority  for  treating  the  presumption 
as  conclusive  in  relation  to  all  creditors  existing  at  the  time  of 
the  voluntary  conveyance,  without  regard  to  the  amount  of  their 
demands  or  the  circumstances  of  the  grantor.  It  was  so  held 
by  Chancellor  Kent  in  the  case  of  Eeade  v.  Livingston^  8  Johns. 
Ch.  492  [8  Am.  Dec.  620],  in  which  the  authorities  are  elab- 
orately reviewed,  but  to  my  apprehension  not  with  his  usual 
success.    His  opinion  is  supported  by  that  of  Mr.  Atherley,  in 
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his  work  above  referred  to,  page  212.  The  rule  would  no  doubt 
be  a  oonyenient  one  in  its  practical  application,  and  cut  up  by 
the  roots  many  perplexing  controversies.  But  the  objection  to 
it  is,  that  it  would  not  unfrequently  be  harsh  and  unreasonable 
in  its  operation,  converting  a  laudable  into  a  fraudulent  purpose, 
and  too  often  involving  innocent  children  in  the  ruin  of  their 
parents.  Where  a  parent  is  in  prosperous  or  unembarrassed 
circumstances,  and  makes  advancements  to  his  children  adapted 
to  their  wants  and  justified  by  his  means,  leaving  ample  funds 
for  the  payment  of  all  his  just  debts,  there  can  be  no  propriety 
in  treating  his  conduct  as  fraudulent,  in  behalf  of  creditors  who 
have  delayed  the  prosecution  of  their  demands  until  those  means 
have  become  exhausted.  The  preponderating  weight  of  author- 
ity is  in  favor  of  this  view  of  the  subject.  Such  is  the  opinion 
of  Judge  Story,  after  a  careful  examination  of  the  cases:  1 
Story's  Eq.  349,  etc.  It  was  so  held  by  the  supreme  court  of 
the  United  States  in  the  case  of  JBmde^s  Lessee  v.  Longioorih,  11 
Wheat.  199.  That  decision  is  in  conformity  with  the  doctrine 
of  Lord  Mansfield  in  Cadogan  v.  Kennetty  Cow.  432.  To  the 
same  purport  is  the  case  of  Salmon  v.  Bennett,  1  Conn.  525  [7  Am. 
Dec.  237];  Judge  Spencer's  opinion  in  Verplanck  v.  Sterry,  12 
Johns.  557  [7  Am.  Dec.  848],  and  the  case  of  Jackson  v.  Toum^ 
4  Cow.  N.  Y.  604,  cited  1  Story's  Eq.  359.  And  see  Newl.  on 
Contr.  386. 

Thus,  while  I  regard  the  indebtedness  of  the  grantor  at  the 
time  of  a  voluntary  settlement  or  conveyance,  as  raising  a  legal 
presumption  against  its  validity,  that  presumption  I  consider 
only  prima  fade,  and  not  conclusive.  It  is  liable  to  be  repelled 
by  the  particular  circumstances  of  the  case;  as  where  it  appears 
that  the  then  existing  debts  were  secured  by  mortgage:  StepTiens 
V.  Olive,  2  Bro.  C.  C.  93,  or  by  the  settlement  or  conveyance 
itself:  Creorge  v.  MUkanke,  9  Yes.  193,  or  that  the  grantor  was  in 
prosperous  and  unembarrassed  circumstances,  and  the  provision 
made  for  his  children  or  family  a  reasonable  one  according  to 
his  state  and  condition  in  life,  and  leaving  enough  for  the  pay- 
ment of  his  debts:  Hinders  Lessee  v.  Longioortk,  above  cited. 
On  the  other  hand,  the  legal  presumption  may  be  strengthened 
by  particular  circumstances,  and  rendered  conclusive  by  a  de- 
gree of  indebtedness  amounting  or  approaching  to  insolvency. 

This  legal  prima  facie  presumption  depends,  I  think,  upon 
the  general  nature  of  the  case,  as  presented  by  a  comparison  of 
the  considerations  recognized  by  law,  and  not  upon  the  partic- 
ular circumstances,  for  example,  the  degree  of  the  grantor's  in- 
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debtednesSy  or  the  extent  of  his  resoiaroes.  These  and  other 
circumstances  may  Be  resorted  to  for  the  purpose  of  confirming 
or  repelling  the  legal  presumption,  the  weight  of  which  must 
always  be  left  to  the  sound  discretion  of  the  court,  and  applied 
with  a  single  eye  to  the  truth  and  justice  of  the  cause.  I  am 
aware  that  in  HoUoway  ▼.  MUlardy  1  Madd.  Gh.  413,  Am.  ed.  p. 
225,  Sir  Thomas  Plumer,  in  speaking  of  a  voluntaiy  couTeyanoe, 
says,  its  being  voluntaxy  is  prima  facie  evidence,  wherp  the 
grantor  is  loaded  with  debt  at  the  time,  of  an  intent  to  defeat 
subsequent  creditors.  But  surely,  unless  the  debts  be  secured 
to  the  creditors,  such  a  degree  of  indebtedness  would  be  con* 
elusive  against  the  fairness  of  the  conveyance;  for  what  conceiv- 
able circumstance  could  in  such  a  state  of  things  repel  the 
presumption  of  a  fraudulent  purpose?  And  in  George  v.  MU' 
banke,  9  Yes.  194,  Lord  Eldon  states  the  doctrine  to  be,  that  in 
general  cases,  prima  facie,  a  voluntary  settlement  will  be  taken 
to  be  fraudulent;  but  shows  that  case  to  be  an  exception,  be- 
cause the  settlement  provided  for  the  payment  of  the  grantor's 
debts,  which  made  it  good  against  subsequent  creditors.  Nor 
can  I  admit  that  there  is  any  distinction  in  the  application  of 
the  presumption  to  prior  or  subsequent  creditors  as  suggested 
in  Beade  v.  Livingston,  by  Chancellor  Kent,  who  approves  of  it 
as  to  the  former,  but  is  disposed  to  reject  it  as  to  the  latter;  a 
distinction  acted  upon  by  the  supreme  court  of  Massachusetts 
in  Bennett  v.  Bedford  Bank,  11  Mass.  421,  but  repudiated  by  Mr 
Atherley  in  his  work  on  Marriage  Settlements,  pages  215,  217, 
218.  For  my  part,  I  can  not  conceive  how,  on  a  question  turn- 
ing  upon  the  same  fact,  to  wit,  that  of  prior  indebtedness,  a 
distinction  can  be  drawn  between  antecedent  and  subsequent 
creditors,  in  the  construction  of  a  statute  denouncing  the  alien- 
ation  of  the  grantor,  as  fraudulent  against  his  creditors  generally. 
The  foregoing  remarks  tend  to  show,  that  though  the  legs! 
presumption  arising  from  prior  indebtedness  is  highly  useful  in 
the  application  of  the  statute,  yet  it  would  not  always  be  suffi- 
cient or  safe,  without  resorting  at  the  same  time  to  the  par- 
ticular circumstances  of  the  case,  furnishing,  on  the  one  hand, 
a  guide  to  an  innocent  and  honest  purpose  on  the  part  of  the 
grantor,  or,  on  the  other,  marks  or  badges  of  a  fraudulent 
intent.  It  would  of  course  have  no  application  to  the  case  of 
subsequent  creditors,  where  the  grantor  was  free  from  indebted- 
ness at  the  time  of  the  conveyance  or  settlement.  And  yet 
there  can  be  no  doubt  that  the  alienation  may  still  be  fraudu- 
lent within  the  true  intent  and  meaning  of  the  statute,  as  spring- 
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ing  from  a  fraudulent  purpose  directed  ezdusiyelj  against  sub- 
sequent creditors.  The  conveyance  may  be  made  "with  a  view 
to  future  indebtedness,  and  in  order  to  shield  the  grantor 
against  its  consequences:  StUeman  y.  Aahdown,  2  Atk.  481; 
FUzer  v.  FUzer^  Id.  511;  Bichardaon  v.  SmdUwood^  Jac.  552; 
Sexton  V.  WJieaton,  8  Wheat.  246.  And  where  such  an  intent 
<»in  be  shown,  the  conveyance  will  be  void,  whether  the  grantor 
was  indebted  or  not:  Id. ;  Salmon  y.  Bennett,  1  Conn.  525  [7  Am. 
Dec.  237].  Nor  is  it  necessary  that  an  actual  or  express  intent 
should  be  proved;  for  that  would  be  impracticable  in  many 
instances  where  the  conveyance  ought  not  to  be  established. 
It  may  be  collected  from  the  circumstances  of  the  case:  Id.; 
Lord  Ihwnshend  v.  Windham,  2  Ves.  sen.  1,  and  the  inquiry  will 
be  aided  by  bearing  in  mind  what  have  usually  been  regarded  by 
the  courfcs  as  marks  or  badges  of  fraud.  Amongst  these,  are 
the  unreasonableness  of  the  gift,  compared  with  the  circum- 
stances of  the  grantor;  his  continuing  in  possession  of  the  prop- 
erty against  the  terms  of  the  conveyance,  ezerciaing  acts  of  owner- 
ship over  it,  i>aying  the  taxes,  receiving  the  rents,  or  otherwise 
enjoying  the  proceeds:  2\oyne'«  Case,  3  Rep.  83;  Stone  v.  Onib' 
bum,^  2  Bulst.  225;  3  Dyer,  294;  Oakover  v.  PeUu8,  Cas.  Temp. 
Pinch,  270;  Boies  v.  Graves,  2  Ves.  jun.  292;  Ferine  v.  Dunn,  8 
Johns.  Ch.  516;  Salmon  v.  Bennett,  1  Conn.  525  [7  Am.  Dec. 
287].  And  in  estimating  the  weight  of  such  circumstances,  I 
can  not  doubt  that  the  proviso  of  the  statute,  in  favor  of  convey- 
ances or  assurances  upon  good  consideration  and  bona  fide,  ought 
to  have  an  important  influence;  for  it  serves  to  show  (what  is 
perfectly  reasonable  in  itself)  that  the  legislature  intended  to 
avoid  aU  conveyances,  etc.,  to  the  prejudice  of  creditors,  whether 
prior  or  subsequent,  which  were  not  made  in  good  faith,  and 
therefore  aU  which  were  incompatible  with  the  avowed  or  osten- 
sible consideration.  And  this  idea  I  understand  to  be  intimated 
by  Lord  Hardwicke  in  Taylor  v.  Jones,  2  Atk.  603,  when  he 
says:  ''But  the  material  consideration  is,  whether  it"  [the  con- 
veyance] "  be  within  the  proviso  of  the  statute,  13  Eliz.,  for  if  it 
is  not,  the  court  will  not  require  a  strict  proof  of  its  being  fraud- 
ulent." 

I  have  thus,  in  consequence  of  the  conflict  amongst  some  of 
the  authorities,  and  the  imperfect  manner  in  which  some  of  the 
dedsions  have  been  reported,  endeavored  to  ascertain  the  true 
principles  belonging  to  the  subject;  and  if  I  have  been  suooessfnl 
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there  will  be  but  little  difficulty  in  the  application  of  them  to 
the  case  before  us. 

If  the  case  were  free  from  any  special  marks  or  badges  of 
fraud,  the  deed  in  question  would  still  appear  upon  its  face  ta 
haTe  been  a  voluntary  couTeyance  in  consideration  only  of  nat- 
ural love  and  affection;  and  if  it  be  ascertained  that  the  grantor 
was  indebted  at  the  time,  must  be  liable  to  the  prima  facie  legal 
presumption  against  its  validity.  But  here  it  has  been  strongly 
urged  by  the  appellants'  counsel,  that  the  sx>ecial  verdict  does  not 
find  any  indebtedness  of  the  grantor  at  the  time  of  the  convey- 
ance, but  a  mere  possibility  of  collateral  liability  arising  out  of 
his  having  been  surety  for  a  deputy  sheriff.  I  can  not  concur  in 
this  view  of  the  matter.  The  finding  of  the  special  verdict  is, 
"  that  the  deed  under  which  the  plaintiffs  claim  was  executed  by 
Samuel  Hutchison  for  the  purpose  of  avoiding  a  liability  to  which 
he  might  be  subjected  in  consequence  of  being  the  security  of 
Bobert  Hamilton,  deputy  sheriff."  This,  according  to  my  ap- 
prehension, ascertains  a  liability  which  he  had  incurred,  but  to 
which  he  had  not  yet  been  subjected.  The  jury  do  not  find 
merely  the  fact  that  the  grantor  was  surety  for  Hamilton,  but 
find  substantially,  as  I  understand  them,  a  liability  in  conse- 
quence of  that  suretyship.  This  was  a  debt,  in  my  opinion,  if 
not  within  the  words,  clearly  within  the  spirit  of  the  statute. 
The  language  of  the  statute  is,  '*  actions,  suits,  debts,  accounts^ 
damages,  penalties,  forfeitures/'  etc.,  which  '*  shaU  or  might  be 
in  any  wise  disturbed,  hindered,  or  defrauded."  It  embraces  all 
pecuniary  damages  incurred  by  reason  of  the  obligation  of  a  con- 
tract; whether  of  an  ascertained  amount  or  sounding  only  in 
damages;  whether  as  principal  or  surety;  whether  actually  as- 
serted or  only  demandable.  The  failure  of  a  party  entitled  to  a 
debt  or  damages,  to  prosecute  his  demand  to  a  recovery,  could 
not  alter  or  affect  the  intent  with  which  the  conveyance  was 
made.  A  liberal  construction  in  allowing  to  persons  who  are  or 
might  be  injured  by  a  f raudident  conveyance,  the  character  of 
creditors,  ought  to  be  and  has  been  given  to  the  statute,  which 
follows  and  goes  beyond  the  common  law  in  this  respect.  In 
Jkvyne's  Case,  3  Bep.  82,  it  is  said  to  have  been  resolved  by  all 
the  barons,  *'  that  the  statute  of  13  Eliz.,  c.  5,  extends  not  only 
to  creditors,  but  to  all  others  who  had  cause  of  action  or  suit, 
or  any  penalty  or  forfeiture."  In  Mountford  v.  Baniey  or  Lent- 
haU'a  Case,  2  Keb.  499,  there  was  a  bond  or  recognizance  in 
which  Lenthall  was  bound  for  the  imprisonment  of  Drake,  and 
a  judgment  on  a  scire  facias^  awarding  execution  thereupon 
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against  the  heir  and  tertenants,  in  consequence  of  an  escax>e  of 
{he  principal.  A  yoluntary  conyejance  had  been  made  by  Lent- 
hsU,  fourteen  years  prior  to  the  recognizance;  and  Eelynge» 
Chief  Justice,  and  Baynsford  held,  on  the  trial  of  an  ejectment, 
that  the  conveyance  was  fraudident,  though  the  plaintiff  was  but 
a  creditor  by  way  of  escape.  Twysden,  on  the  contraiy,  was  of 
opinion  that  there  could  be  no  f raudident  intent  at  the  time  of 
making  the  conveyance,  the  pariy  not  being  anyways  indebted, 
and  still  but  collaterally,  which  he  coidd  not  divine  at  first. 
The  verdict  was  in  conformity  with  Twysden's  opinion:  but  it 
will  be  seen  that  that  opinion  was  founded  upon  the  fact  that 
the  escax>e  was  subsequent  to  the  conveyance;  for  if  it  had  been 
prior,  he  must,  upon  his  own  principles,  have  concurred  with 
the  other  judges.  The  case  therefore  establishes,  that  a  liabiliiy 
incurred  upon  a  collateral  undertaking,  though  not  yet  enforced, 
gives  to  the  claimant  the  character  of  creditor.  In  Lwckner  v. 
Freeman,  1  Eq.  Cas.  Abr.  149,  though  the  court  upheld  a  con- 
veyance intended  to  secure  the  payment  of  honest  creditors, 
made  before  the  trial  of  a  cause  founded  in  mcUeficiOy  yet  the 
plaintiff  in  the  suit  was  let  in  upon  the  surplus  after  the  debts 
were  paid.  In  Jackson  ex  dem.  Van  Buren  v.  Myers j  18  Johns. 
425,  it  was  held  that  a  conveyance  made  to  defeat  the  recovery^ 
by  a  third  person,  of  damages  in  an  action  then  pending  for  a 
tort,  and  before  trial  and  judgment,  is  fraudulent  and  void 
within  the  New  York  statute,  which  conforms  to  that  of  13 
Eliz.  And  in  Fox  v.  HiXU,  1  Conn.  295,  four  out  of  the  nine 
judges  were  of  opinion,  that  a  voluntary  conveyance  to  defeat 
a  cause  of  action  for  a  tort  (though,  it  would  seem,  no  action  was 
pending)  was  within  their  statute  against  fraudulent  alienations, 
though  far  less  comprehensive  than  the  English  statute,  the 
operative  words  being  merely  **  debt  or  duty:"  and  all  concurred 
in  holding  it  void  at  common  law. 

The  counsel  for  the  appellants  has  relied  much  upon  the  case 
of  Farley  v.  Briant,  3  Ad.  &  E.  839;  30  Eng.  Com.  L.  239,  in 
which  it  was  held,  upon  the  construction  of  the  statute  3  and  4 
William  &  Mary,  against  fraudident  devises,  that  the  devisee  of 
a  surety  who  had  united  with  the  principal  in  covenants  for  the 
payment  of  rents,  which  covenants  were  not  broken  in  the  life- 
time of  the  devisor,  was  not  liable  in  an  action  of  debt  for  rents 
accruing  after  his  death.  The  statute  avoids  devises  as  against 
bond  and  other  sx)ecialty  creditors,  ahd  gives  to  the  creditor  an 
action  of  debt  upon  the  bond  or  spedaliy,  against  the  heir  and 
devisee  of  the  obligor  jointly.    In  the  case  of  Wilson  v.  Knub* 
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ley,  7  East,  128,  it  had  been  previouslj  held,  that  an  action  of 
covenant  not  having  been  given  by  the  statute,  such  action 
would  not  lie  against  the  devisee  upon  a  covenant  of  seisin  con* 
tained  in  a  deed  of  conveyance  from  the  covenantor,  to  recover 
damages  for  the  loss  of  the  land,  and  the  exx)enses  of  defend- 
ing an  ejectment  in  which  it  was  recovered.  The  two  cases, 
taken  together,  show  that  covenant  would  not  lie  though  there 
was  a  breach  in  the  life-time  of  the  devisor,  and  that  debt  would 
not  lie  where  there  was  no  breach  till  after  his  death;  but  not 
that  debt  can  not  be  maintained  where  the  breach  was  in  the 
life  of  the  obligor.  The  remedy  given  by  that  statute  is  a  per- 
sonal action,  of  a  particular  form,  against  the  devisee,  who  was 
not  liable  at  common  law,  and  an  action  upon  a  bond  or  spe- 
cialty merely;  whereas  the  statute  against  fraudident  alienations 
gives  no  personal  remedy,  but  declares  in  the  most  comprehen- 
sive terms,  applicable  to  all  damaged,  as  well  as  debts  of  what- 
ever nature  (what  had  been  before  provided  by  the  common  law, 
at  least  to  a  great  extent),  that  all  conveyances,  etc.,  made  with 
the  proscribed  fraudulent  intent,  shall  be  void  against  all  such 
creditors.  The  two  statutes,  it  seems  to  me,  are  radically  dif- 
ferent in  all  respects,  and  the  decisions  upon  the  one  can  throw 
no  light  whatever  upon  the  construction  of  the  other. 

I  can  not  therefore^  but  think,  if  I  am  right  in  my  under- 
standing of  the  finding  in  the  special  verdict,  that  the  grantor 
had  incurred  a  liability  at  the  time  of  his  voluntary  conveyance, 
which  created  an  indebtedness  within  the  true  spirit  and  mean- 
ing of  the  statute,  and  the  principles  of  the  common  law:  and 
if  so,  the  extent  of  that  indebtedness  is  wholly  immaterial;  for 
the  prima  facie  legal  presumption  attaches,  and  is  rendered  con- 
clusive by  the  finding  of  the  jury,  that  the  conveyance  was  made 
for  the  purpose  of  avoiding  that  liability;  which  fraudulent  in- 
tent nullifies  the  deed  in  regard  to  all  creditors,  whether  prior 
or  subsequent.  It  will  hardly  be  said,  that,  the  jury  having 
only  found  the  fraudulent  intent  in  regard  to  that  liability,  the 
idea  of  its  existence  in  relation  to  others  is  excluded:  for  a 
fraudulent  intent  against  one  creditor  is,  as  I  think  I  have 
shown,  fraudulent  as  to  all;  and  it  was  not  necessary  to  find  that 
comprehensive  intent,  which  would  have  rendered  the  verdict 
general  instead  of  special,  the  province  of  the  latter  being  to 
find  the  material  facts  of  the  case,  leaving  the  general  conclu- 
sion of  law,  or  more  properly  the  general  conclusion  of  both 
law  and  fact,  to  the  judgment  of  the  court:  8  Bac.  Abr.,  London 
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ed.  of  1832,  p.  101;  Monkhouse  v.  Edy,  8  Price,  256;  3  Eng. 
Exch.  Bep.  368. 

But  if  it  were  even  conceded  that  the  liability  found  bj  the 
juzy  does  not  show  an  indebtedness  of  the  grantor  at  the  time 
of  the  conveyance,  still  it  shows  that  the  deed  was  made  to  de- 
feat a  legal  and  just  responsibility,  to  wit,  his  suretyship  for  the 
deputy  sheriff,  and  was  not  therefore  made  bona  fide  for  the  ad- 
Tanoement  of  his  children.  And  when  we  come  to  look  at  the 
particular  marks  or  badges  of  fraud  attending  the  transaction, 
we  find  emphatically  true,  what  was  well  said  by  the  counsel  for 
the  appeUee,  that  the  conveyance  could  have  been  made  for  no 
honest  purpose;  and  if  so  we  can  conceive  no  other  purpose 
than  to  delay,  hinder,  or  defraud  the  grantor's  creditors; 
whether  creditors  existing  at  the  time,  or  thereafter  arising,  I 
deem  wholly  immaterial.  The  &cts  speak  for  themselves  a 
language  which  can  not  be  misunderstood.  A  father,  in  moder- 
ate circumstances,  and  with  an  increasing  family,  conveys  at 
one  dash  to  his  infant  children,  four  in  number,  jointly  and 
without  discrimination,  and  with  no  provision  for  himself,  his 
wife,  or  future  offspring,  his  whole  prox)eriy,  real  and  personal, 
down  to  his  uni^cified  and  unscheduled  fcuming  utensils  and 
household  furniture,  with  the  grain  and  the  live  stock  which  fur- 
nished his  bread  and  his  meat;  thereby,  if  to  be  believed,  *'  dis- 
possessing himself  of  all  his  goods,  and  subjecting  himself  to 
his  cradle:"  continuing,  however,  in  the  possession  and  enjoy- 
ment of  the  whole  subject,  controlling  and  using  it  as  his  own» 
paying  the  taxes,  though  charged  to  the  grantees,  and  discredit- 
ing the  very  titie  which  he  professed  to  confer,  by  offering  to> 
sell  the  realty,  and  actually  selling  a  portion  thereof.  If  such 
shallow  devices  be  suffered  to  cover  up  a  man's  property  from 
the  pursuit  of  his  creditors,  will  it  not  be  "  not  only  to  the  lei 
or  hinderance  of  the  due  course  and  execution  of  justice,  but 
also  to  the  overthrow  of  all  true  and  plain  dealing,  bargaining, 
and  chevisance  between  man  and  man,  without  the  which  no 
commonwealth  or  civil  society  can  be  maintained  or  continued  T* 

Upon  the  whole,  I  am  well  satisfied  that  the  judgment  of  the 
circuit  court  is  right,  so  far  as  relates  to  the  tract  of  five  hun- 
dred acres:  but  in  regard  to  the  tract  of  one  hundred  acres,  I 
think  it  wrong;  that  portion  of  the  land  not  having  been  sold 
or  levied  on  under  the  commonwealth's  execution,  and  though 
conveyed  by  the  sheriff's  deed  to  the  purchaser,  that  conveyance 
can  present  no  obstacle  to  a  recovery  by  the  lessors  of  the  plaintifl 
claiming  under  their  father's  deed,  they  having  acquired  a  title 
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good  between  the  parties,  and  unimpeachable  by  the  common- 
wealth or  any  one  claiming  under  her;  she,  since  the  sale  of  the 
five  hundred  acres,  no  longer  occupying  the  relation  of  creditor, 
her  debt  having  been  fully  satisfied  by  the  proceeds  of  that  sale. 
A  difficulty,  however,  occurs  as  to  the  mode  of  correcting  this 
error.  It  might  be  thought,  at  first  view,  that  the  alternative 
general  finding  of  the  jury,  for  the  plaintiff  or  the  defendant  as 
the  law  of  the  case  might  be,  being  entire,  the  judgment  must 
<ionform  to  the  verdict  in  that  respect,  or  not  at  aU;  which 
woidd  render  it  necessary  to  set  aside  the  verdict,  and  award  a 
venire  faciaa  de  novo.  Such  a  result  is  to  be  deprecated,  inas- 
much as  it  would  put  the  parties  at  sea  again  before  a  jury:  and 
some  reflection  will  serve  to  show  that  it  would  be  improper. 
The  courts  have  always  disregarded  mere  informalities  in  ver- 
dicts, of  which  numerous  examples  may  be  found  in  3  Bac. 
Abr.,  London  ed.  of  1832,  title  Ejectment,  ¥^  p.  29.  In  this 
case  there  can  be  no  doubt,  that  it  was  the  intent  of  the  juiy  to 
submit  to  the  court  the  law  of  the  whole  case  upon  the  facts 
specially  found.  If  the  alternative  finding  of  the  juiy  in  be- 
half of  the  plaintiff  had  been  for  the  lands  in  the  declaration 
mentioned,  or  so  much  thereof  as  he  is  entitled  to  recover,  it  is 
clear  there  coidd  be  no  objection  to  rendering  judgment  for  part 
oidy.  The  omission  of  such  terms  I  regard  as  a  mere  informal- 
iiy ,  as  the  jury  can  not  be  supposed  to  have  intended  what  would 
liave  been  obviously  improper,  to  fetter  the  power  of  the  court 
in  rendering  judgment  according  to  the  law  of  the  case.  The 
verdict  ought  therefore  to  be  considered  as  a  finding  for  the 
plaintiff  of  so  much  of  the  lands  demanded,  as  in  the  opinion  of 
ihe  court  he  was  entitled  to  recover.  And  my  opinion  is,  that 
the  judgment  ought  to  be  reversed  with  costs,  and  judgment 
rendered  in  favor  of  the  plaintiff  for  the  tract  of  one  hundred 
acres,  one  of  the  messuages  demanded,  and  for  the  defendant  as 
io  the  residue. 

Stanabd,  J.  The  finding  of  the  juiy  ascertains  that  the  deed 
from  Hutchison  to  his  children  was  not  only  voluntary  and 
^thout  valuable  consideration,  but  was  made  mcUaJide  and 
covinously.  It  is  not  merely  constructively  fraudident  as  being 
voluntary:  it  is  tainted  with  actual  covin,  and  according  to  the 
letter  and  spirit  of  the  statute,  void  as  to  all  creditors.  The 
property  conveyed  by  it  was  therefore  liable  to  the  execution  of 
the  commonwealth;  and  the  purchaser  under  that  execution,  to 
the  extent  of  the  levy  thereof  and  sale  under  it,  has  title  para- 
mount to  that  derived  under  the  fraudulent  deed.    I  think  it 
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mmecessaxy,  in  this  case,  to  enter  at  laige  into  the  review 
of  the  numerous  cases  which  have  been  so  elaborately  collected 
and  examined  by  mj  brother  Baldwin.  I  content  myself  with 
saying,  that  on  other  occasions,  I  have  examined  them  with 
care,  and  my  impression  was  and  still  is,  that  the  principle  ex- 
tracted by  Chancellor  Kent,  in  his  elaborate  judgment  in  the  case 
of  Beade  v.  Livingston,  3  Johns.  Gh.  481  [8  Am.  Dec.  620] — to 
wit,  that  a  Toluntury  conveyance  without  valuable  consideration, 
ihough  free  from  actual  covin,  can  not  prevail  against  the  claims 
for  debts  existing  at  the  time  of  such  conveyance — ^is  a  sound 
one. 

The  claim  of  the  purchaser  under  the  execution  is  only  com- 
mensurate with  the  levy  and  sale  under  it.  As  that  levy  was  on 
one  tract  of  five  hundred  acres,  the  sheriff  had  no  authority  to 
sell  and  convey  more,  and  his  deed  to  the  purchaser  for  the 
other  tract  of  one  hundred  acres  conveyed  no  title,  and  the 
judgment  in  respect  to  the  tract  of  one  hundred  acres  was  erro- 
neous. 

The  judges  unanimously  concurred  in  reversing  the  judgment 
of  the  circuit  court,  with  costs,  and  entering  judgment,  as  to 
the  tract  of  one  hundred  acres  of  land,  that  the  plaintiff  recover 
his  term  yet  to  come  in  the  same,  and  his  costs  of  suit;  and  as 
to  the  tract  of  five  hundred  acres,  that  the  defendant  go  thereof 
without  day. 

Absent,  Bboosb,  J. 


Statdtbs  aoainbt  FBAUDDUDrT  Ck>NVETAKCB8  BIB  txumly  deolAifttofy  ol 
the  oonuium  law:  Foarr  v.  8im$,  24  Ant  Deo.  896;  Hvdnal  v.  WUder,  17  U. 
744. 

Statutb  or  13  Eliz.,  a  5,  extends  to  all  who  have  a  right  of  action  againti 
the  grantor,  even  if  it  be  founded  ona  tort:  Lowry  v.  PifMon,  23  Am.  Deo.  140L 

VoLnNTAaT  CoNVXTAKOB  IS  VoxD  AS  TO  ExiBTnro  GiLKDiroBS:  Beade  v. 
LMnffitan,  8  Am.  Deo.  620.  This  sabjeot  is  treated  at  length  in  the  note  to 
JeMHB  V.  CfUmeni,  14  Id.  703>706. 


Malone's  Adminibtbatob  v.  Hobbs. 

[1  BOBDIIOV,  SM.] 

BcvooATioir  ov  a  Will  Kbquisbs  thx  Conoubsbnox  of  ak  Ihtbrt  «o 
BxvoXB  and  of  some  act  of  destraction  or  canoellation  of  the  will;  a  mere 
intent  to  levoke,  evidenoed  by  the  parol  declarations  of  the  deceased,  is 
not  sufficient. 

Oanobllatiox  OB  DESTBUcnoK  ox  A  Will,  to  Ofbbatb  a  Rxvooatiov 
thereof,  must  be  directed  against  the  will  as  a  whole. 
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DxSTBUCnOK    OF    A    CJODIOZL    GAH    NOT    OfXRATB    A     RXYOCATXOir    OF    TBM 

Wnx,  though  this  was  declared  by  the  testator  to  be  his  intention,  where- 
the  codicil  and  the  will  are  on  detached  papers,  and  where,  becaase  of 
being  in  different  places,  the  destmction  of  the  codicil  can  not  be  in- 
tended as  a  destraction  of  the  will. 

Dnacnoir  bt  a  Tbstatos  that  hu  Will  bb  Dbbtbotxd,  thoo^  aooom- 
paoied  by  a  belief  npon  his  part  that  snoh  direction  was  oairied  oat  by 
the  person  to  whom  it  was  delivered,  can  not  operate  a  revocation  of  » 
will  even  of  personal  estate. 

Eboeift  of  Lboaoibs  bt  the  Nbxt  of  Kin  does  not  preclude  them,  where 
the  grant  of  probate  has  been  in  common  form,  from  calling  for  probate- 
of  the  will  in  solemn  form,  in  order  that  they  may  be  afliorded  an  oppor> 
tanity  of  contesting  it. 

Appeal  in  ohanceiy.  In  1833  Mr.  Malone  executed  his  last 
will  and  testament  in  disposition  of  the  property  then  owned 
by  him.  Subsequently  haiing  acquired  some  additional  slaTes, 
while  on  a  visit  at  the  house  of  Mr.  E.  Mason  he  executed  a 
codicil  to  this  will  bequeathing  said  slaves  to  the  latter.  This 
codicil  was  left  in  Mr.  Mason's  possession,  while  the  original 
will  was  with  the  testator.  At  a  still  later  date  Malone  married. 
Afterwards,  in  1837,  he  died,  leaving  his  wife  surviving.  She, 
however,  soon  afterwards  also  died.  The  plantifiEs  in  this  bill 
were  the  aunts  and  uncles  of  Mr.  Malone  and  their  descendants, 
and  were  his  next  of  kin.  Amongst  them  were  the  children  of 
Elizabeth  Wyche  and  Sally  Davis,  two  aunts  of  the  deceased, 
devisees  under  the  will,  and  Franky  Wilkins,  a  legatee.  Prior  to 
the  filing  of  this  bill  the  will  had  been  admitted  to  probate  in 
the  probate  court  of  Greenesville  county,  and  the  executor 
having  renounced,  letters  of  administration  with  the  will  annexed 
had  been  issued  to  Mr.  E.  Mason.  After  the  will  was  admitted 
to  probate,  the  children  of  Mrs.  Wyche  and  Mrs.  Davis  and 
Franky  Wilkins  accepted  of  their  legacies  and  devises  under 
the  will.  The  bill,  which  charged  that  the  paper  admitted  to 
probate  was  not  the  will  of  Malone,  made  defendants  the 
legatees  and  devisees  under  the  will,  other  than  those  last 
named,  Malone's  administrator,  and  also  the  administrator  of 
Mrs.  Malone.  An  issue  of  devisavU  vel  rum  having  been  duly 
prepared,  was  tried  on  the  common  law  side  of  the  court. 
Plaintiffs  insisted  upon  a  revocation  of  this  will  by  Mr.  Malone. 
In  support  of  their  position  they  showed  admissions  by  Mr.  E. 
Mason,  the  administrator  and  chief  legatee  under  the  will,  that 
soon  after  Malone's  marriage,  when  upon  a  visit  at  Mason's 
house,  he  (Mason)  was  directed  by  Mr.  Malone  to  destroy 
"  those  papers,"  because  **  they  were  of  no  force  now,"  "  I  have 
got  somebody  else  to  leave  my  property  to  now,"  and  that  there* 
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upon  he  did  destroy  the  codicil  in  his  possession  by  throwing  it 
into  the  fire.  The  plaintiflFs  also  introduced  evidence  of  declara- 
tions of  the  deceased  tending  to  show  that  he  had  intended  a 
revocation  of  his  will.  The  destruction  of  the  codicil,  at  the  in- 
stance of  Mr.  Malone,  was  admitted  by  plaintiffs,  but  testimony 
was  introduced  by  them  to  show  that  the  intention  of  the  testa- 
tor by  the  destruction  thereof  was  not  a  revocation  of  the  other 
parts  of  the  will.  The  issue  submitted  to  the  jury  was  found  by 
them  against  defendants.  The  instructions  and  the  other  facts 
necessary  to  an  understanding  of  the  case  appear  in  the  opinion* 

Bobingon  and  Mtcfarland,  for  the  apx>ellants. 

Seddon  and  Oholson,  for  the  appellees. 

Baldwin,  J.  The  spirit  of  our  statute  law  in  regard  to 
the  making  and  revocation  of  wills,  is,  to  restrain  parol  tes- 
timony on  the  subject  within  the  narrowest  practicable  limits. 
Hence  the  solemnities  of  writing,  signature,  attestation.  Be- 
vocations  by  canceling  or  destroying  the  instrument  arise 
naturally  from  the  custody,  control,  and  dominion  of  the  testa- 
tor. Prescribed  formalities  in  regard  to  them  would  be  of  little 
value,  and  would  involve  the  necessity,  in  the  event  of  non- 
observance,  of  resorting  to  parol  testimony  for  the  purpose  of 
setting  up  and  establishing  the  ruined  instrument;  one  of  the 
very  evils  intended  to  be  guarded  against.  Still,  however,  the 
statutes  are  not  without  their  efiicacy  in  relation  to  these  as  well 
as  the  other  modes  of  revocation,  by  excluding  the  evidence  of 
witnesses  as  to  the  conduct  and  declarations  of  the  testator,  ex- 
cept so  far  as  they  bear  upon  the  permitted  acts  of  revocation. 
This  is  obvious  from  the  consideration,  that,  as  nothing  can 
supply  the  want  of  the  acts  of  revocation,  so  nothing  can  extend 
them  beyond  the  legal  import  and  effect  of  the  acts  themselves. 
The  act,  however,  of  cancellation  or  destruction  necessarily  pre- 
sents inquiries  calling  for  or  permitting  the  examination  of  parol 
proofs  to  a  very  considerable  extent.  The  mere  act  most  usually 
establishes  itself;  for  if  a  will  which  had  been  executed  by  the 
testator,  and  retained  in  his  custody,  be  found  canceled  at  his 
death,  or  after  diligent  inquiry  can  not  be  found  at  all,  the  legal 
presumption  is  that  it  was  canceled  or  destroyed  by  himself. 
But  then  this  presumption  is  liable  to  be  repelled  by  proof  that 
the  act  of  cancellation  or  destruction  was  done  by  some  one 
else,  vrithout  his  knowledge  and  consent.  So,  too,  as  the  mind 
of  the  testator  must  accompany  his  physical  act,  every  such  case 
is  open  to  proof  of  a  mistake  in  point  of  fact:  as  if  he  were  to 
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tbrow  ink  upon  his  paper  instead  of  sand,  or,  having  two  wills 
by  him  of  di£ferent  dates,  should  direct  one  of  them  to  be  can* 
celed  or  burned,  and  the  person  so  directed  should  through 
misapprehension  or  inadvertence  cancel  or  bum  the  other. 
Still  further,  if  the  act  in  question  be  not  a  substantive,  inde- 
pendent act,  but  dependent  upon  another,  the  whole  forming 
together  one  transaction,  we  must  look  to  the  entire  design  and 
purpose,  in  order  to  ascertain  whether  a  revocation  has  been 
accomplished.  Thus,  where  a  testator  knowingly  cancels  or 
destroys  his  will,  but  with  the  belief  that  he  has  substituted  or 
is  about  to  substitute  another  in  its  place,  which  consequential 
or  preliminary  object  is  defeated  by  some  accident  or  mistake, 
preventing  the  execution,  or  the  complete  and  perfect  execution, 
or  the  valid  effect  of  the  new  will;  in  such  cases,  the  work  of 
revocation  is  incomplete  and  ineffectual.  The  purpose  must 
concur  with  the  act.  And  in  this  sense  it  is  that  there  must  be 
the  animus  revocandi;  the  purpose  to  revoke  by  the  adopted 
mode  of  revocation.  But  the  purpose  alone  is  unavailing,  with- 
out performance  of  the  act  itself.  A  general  intent  of  the  tes- 
tator to  alter  his  will,  or  change  the  disposition  of  his  estate;  a 
particular  design  to  cancel  or  destroy  it;  an  abortive  attempt  to 
do  the  very  act  in  question,  even  though  prevented  by  accident, 
fraud,  or  violence,  do  not  affect  the  legal  validiiy  of  the  instru- 
ment. The  will  must  be  canceled'  or  destroyed.  How  far  the 
work  of  destruction  must  proceed,  is  not  yet  settled.  It  would 
seem  that  where  the  testator  has  done  aU  that  he  designed  to 
do  for  the  purpose  of  actual  destruction,  and  believes  that  he 
has  accomplished  it,  a  literal  compliance  with  the  statute  is  not 
indispensable:  Moore  y.  Moore,  1  Phillim.  375.  A  slight  tear- 
ing and  burning  were  held  sufficient  in  BUbh  v.  Thomas,  2  W.  Bl. 
1043.  A  mere  scorching  of  the  envelope,  not  extending  to  the 
will  it  embraced,  was  held  insufficient  in  Reed  v.  Harris,  83 
Eng.  Com.  Law,  129.  However  this  may  be,  I  think  it  clear 
that  a  cancellation  or  destruction,  to  effect  a  revocation  of  the 
whole  instrument,  must  be  directed  against  the  whole,  or  an 
essential  part  of  it;  otherwise  it  can  amount  only  to  that  partial 
cancellation  or  obliteration  so  well  established  as  being  a  revo- 
cation jdto  tarUo  only:  Swin.,  pt.  7,  sec.  16;  1  Williams  on  Ex'rs, 
73;  Scruby  v.  Fordham,  1  Add.  78.  If  a  will,  whether  written 
on  one  sheet  of  paper  or  several  sheets,  be  torn  up  by  the  tes- 
tator, or  thrown  into  the  fire,  then  it  is  manifest  that  the  act  of 
destruction  is  directed  against  the  whole  instrument,  though 
only  a  part  be  destroyed,  and  that  part  a  codicil  only;  but  if  the 
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testator  cancels  or  obliterates  a  particular  clause,  or  destroys 
one  of  the  sheets,  retaining  and  preserving  the  rest,  then  his 
purpose  to  destroy  a  part  only  is  equally  clear,  and  the  sole 
question  is  as  to  the  validity  and  effect  of  what  remains  unerad- 
icated;  a  question  which  may  occur  as  to  the  whole  residue  of 
the  instrument,  or  (as  in  StUton  v.  Sutton^  Cowp.  812;  Larkms 
V.  Larkins,  3  Bos.  &  Pul.  16;  Shcyri  v.  SmUh,  4  East,  419),  as  to 
the  residue  of  a  particular  clause. 

In  the  case  before  us,  it  was  physically  impossible  that  the 
act  of  destruction  in  question,  the  burning  of  the  codicil,  could 
have  been  directed  against  the  will,  inasmuch  as  the  will  was 
not  present,  but  in  a  different  custody.  And  yet  the  court  in- 
structed the  jury,  that  if  the  testator  intended,  at  the  time  of 
destroying  the  codicil,  thereby  to  revoke  the  will,  in  that  case 
the  destruction  of  the  codicil  was  a  revocation  of  both  the  will 
and  the  codicil.  If  this  be  correct,  it  must  be  either  because  a 
codicil  is  so  essential  a  part  of  a  will  that  its  revocation  neces- 
sarily involves  the  revocation  of  the  vnll  (a  ground  too  palpably 
wrong  to  require  discussion,  and  not  assumed  by  the  apx>ellees' 
counsel,  nor  by  the  circuit  court);  or  because  the  destruction  of 
a  codicil,  without  any  the  slightest  destruction  of  the  will,  or 
any  attempt  to  destroy  it,  or  even  an  intent  to  destroy  it,  must 
have  the  effect  of  revoking  the  will,  if  so  intended*  by  the  testa- 
tor. This  last  proposition,  it  seems  to  me,  requires  but  little 
consideration  after  what  has  been  already  said.  To  place  it  in 
the  strongest  light  for  the  appellees,  let  us  suppose  that  the  tes- 
tator, at  the  time  of  burning  the  codicil,  expressly  declared  that 
he  did  it  with  intent  thereby  to  revoke  the  will.  Could  it  have 
that  effect?  The  will  itsdf  was  in  no  wise  canceled  or  de- 
stroyed, but  remained  perfect  and  entire,  indestructible  and  in- 
tangible by  the  act  in  question.  Then  is  it  not  obvious,  that  if 
revoked,  it  must  have  been  by  the  sole  efficacy  of  the  testator's 
parol  declaration,  directly  in  the  teeth  of  the  statute? 

The  argument  of  the  appellees'  counsel  is,  that  the  question 
of  revocation  is  in  some  degree  a  question  of  intention,  and 
the  act  of  cancellation  or  destruction  an  equivocal  act,  which 
must  be  done  with  an  intention  to  revoke;  and  therefore,  that 
though  a  partial  cancellation  or  destruction  is,  prima  facie,  a 
partial  revocation,  yet  by  the  intent  of  the  party,  it  may  be  ex- 
tended to  a  total  revocation.  The  premises  are  true,  but  do  not 
warrant  the  conclusion.  The  intent  to  revoke  must  concur  with 
the  act  of  revocation,  but  can  not  go  beyond  it,  being  limited 
by  law  to  the  act  itself.    We  must  not  confound  the  intent  to 
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do  ihe  physical  act  of  cancellation  or  destmctiony  with  the  in- 
tent to  produce  thereby  the  legal  effect  of  revocation.  When 
the  intent  to  do  the  physical  act  concurs  with  the  act  itself,  it 
then  becomes  an  act  of  revocation;  and  when  the  intent  to  re- 
voke concurs  with  the  act  of  revocation,  it  then  becomes  a  legal 
revocation.  When  the  concurring  physical  act  and  intent  to  do 
it  are  partial  only,  we  have  merely  a  partial  act  of  revocation, 
and,  as  regards  that  act,  the  testator  designs  to  do.no  more;  and 
thus  the  question  is  presented,  whether  a  partial  act  of  revoca- 
tion can  accomplish  a  total  revocation?  a  question  which  is  an* 
swered  by  merely  stating  it. 

In  this  view  of  the  subject,  it  avails  the  learned  counsel  noth- 
ing to  prove,  from  reason  or  authority,  that  a  codicil  is  to  be 
taken  as  a  part  of  the  will;  for  still  it  is  a  case  of  partial  revoca- 
tion. The  argument  is,  however,  stronger  against  total  rev- 
ocation, where  the  act  of  cancellation  or  destruction  is  applied 
to  the  codicil,  than  where  it  is  applied  to  a  part  only  of  the  will; 
for  the  part  of  the  will  canceled  or  obliterated  may  be  essential 
to  the  validity  of  the  rest,  which  can  never  be  as  regards  the 
codicil  relatively  to  the  will.  The  codicil  is  a  part  of  the  will 
for  construction  and  testamentary  disposition,  but  not  for  execu- 
tion, nor  for  revocation,  when  that  is  applied  to  the  codicil.  It 
is  a  branch  not  essential  to  the  existence  of  the  tree,  but  which 
can  have  itself  no  distinct  vitality. 

In  my  opinion,  therefore,  the  instruction  in  question  violates 
both  the  letter  and  the  spirit  of  the  statute,  and  is  fraught  with 
all  the  evils  of  parol  revocations.  There  can  be  no  stronger  illus- 
tration of  the  mischievous  effects  of  such  a  doctrine  than  is  fur- 
nished by  this  veiy  case,  which  was  made  to  turn  upon  the 
hearsay  testimony  of  two  witnesses  to  prove  admissions,  by  one 
of  the  devisees,  of  expressions  used  by  the  testator,  which  de- 
rive their  whole  force  from  the  very  looseness  of  the  terms  em- 
ployed. 

The  attempt  to  sustain  this  doctrine  by  authority  has  com- 
pletely failed.  No  case  has  been  produced  in  which  it  has  been 
held  that  a  revocation  of  a  codicil,  with  whatever  intent  or  in 
whatever  mode,  has  operated  as  a  revocation  of  the  will.  The 
case  cited  of  UUerson  v.  Uttersoriy  3  Yes.  &  Bea.  122,  it  seems 
to  me  is  not  in  point.  There  a  father,  after  having  made  his 
will,  being  displeased  with  his  son,  by  an  interlineation  of  his 
will  excluded  him  from  all  share  in  his  property  but  one  shillings 
and  also  by  a  codicil  made  for  that  purpose,  declared  his  deUaC' 
mination  to  the  same  effect;  but  afterwards  being  reconciled  to 
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his  son,  the  testator  oanoelod  the  codicil  by  drawing  his  x)6n 
across  it,  but  the  interlineation  was  left  standing  in  the  will :  and 
it  was  held  that  the  cancellation  of  the  codicil  had  the  effect  of 
cancelling  the  interlineation.  The  obvious  piinciple  of  this  de- 
cision, I  think,  is,  that  the  interlineation  and  the  codicil  were 
parts  of  the  same  transaction,  and  to  be  regarded  as  an  entire 
act  for  the  same  identical  purpose;  and  that  the  revocation  of 
the  codicil  was  as  much  a  revocation  of  the  interlineation,  as  a 
revocation  of  a  will  is  of  its  counterpart. 

Another  instruction  given  by  the  court  on  the  trial  of  the  is* 
sue  was,  that  if  the  juiy  believed  from  the  evidence,  that  the 
testator  directed  the  will  to  be  destroyed,  and  thought  that  it 
was  destroyed  as  requested,  then  the  will,  so  far  as  it  related  to 
the  personal  estate,  was  revoked  in  law,  although  it  might  not 
in  point  of  fact  have  been  destroyed.  As  this  instruction,  if 
erroneous,  ought  not  to  be  repeated  on  another  trial  of  the 
issue,  I  think  it  proper  to  express  my  opinion  upon  it.  The 
proposition  which  in  its  broad  terms  it  announces,  is,  that  if  the 
testator  directed  the  will  to  be  destroyed,  whether  in  proBsenii 
or  infuiuro,  and  whether  the  will  was  present  or  absent  at  the 
time,  and  believed,  whether  then  or  at  a  subsequent  period,  that 
it  was  destroyed,  then  the  will,  as  relates  to  the  personal  estate, 
was  revoked,  though  not  in  point  of  fact  destroyed.  I  need 
not  consider  the  proposition  thus  stated,  as  I  do  not  believe  the 
court  intended  to  be  so  understood,  and  as  the  counsel  for  the 
appellees  have  chosen  to  construe  the  instruction  in  reference 
to  the  instructions  which  had  already  been  given  on  the  motion 
of  the  defendants,  and  to  the  evidence  on  the  trial.  Passing 
by  any  objection  founded  on  an  apparent  clashing  of  the  in- 
structions, or  an  ambiguous  hypothesis  of  the  facts,  let  us  sup- 
pose that  the  court  had  in  its  contemplation  the  undisputed 
focts  disclosed  by  the  evidence;  to  wit,  that  the  will  was  not 
present  at  the  time  of  the  destruction  of  the  codicil,  but  in  a 
different  custody;  that  the  destruction  directed  by  the  testator 
was  in  prcesenti;  and  that  if  the  direction  extended  to  the  will, 
it  was  under  a  misapprehension  on  his  part,  not  occasioned  by 
any  fraud  or  mistake  of  the  person  directed,  that  the  will  was 
actually  present.  Let  us  further  suppose  that  there  was  evi« 
dence  tending  to  prove  that  the  direction,  under  such  misappre- 
hension, extended  to  the  will  as  well  as  the  codicil.  Then  the 
case  presented  is  that  of  a  destruction  of  a  codicil  in  the  testa- 
tor's presence  and  by  his  direction,  and  a  further  direction  at  the 
same  time  to  destroy  the  will  together  vdth  the  codicil,  under  a 
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Tnifltakftn  belief  of  {he  testator  that  the  Trill  was  then  actually 
present.  The  instruction  concedes  that  the  will  was  not  revoked 
as  to  the  realty,  and  the  question  is  whether  it  was  revoked  as 
to  the  personalty.  I  waive  the  inquiry  whether  the  act  of  1835, 
placing  wills  of  personal  property  on  the  same  footing  as  wills 
of  real  estate  in  regard  to  authentication,  is  to  be  consequently 
construed  as  placing  them  on  the  same  footing  in  regard  to  rev- 
ocation. Let  the  negative  be  conceded.  Still  we  have  a  stat- 
ute of  long  standing,  taken  from  the  English  statute  of  frauds, 
prohibiting  parol  revocations  of  wills  of  personally.  Of  what 
avail,  then,  was  the  parol  direction  to  destroy  the  will,  when  in 
fact  it  was  not  destroyed,  and  moreover  could  not  at  that  time 
have  been  destroyed?  There  is  nothing  more  certain  than  that 
a  direction  to  cancel  or  destroy  a  will,  if  it  be  not  complied 
with,  is  not  a  cancellation  or  destruction.  Revocation  by  can- 
cellation or  destruction,  equally  applicable  to  wills  of  personally 
and  really,  is  recognized  by  the  English  statute  of  frauds,  and 
our  statute  of  wills,  in  regard  to  revocations  of  devises  of  real 
estate.  And,  in  the  language  of  Coleridge,  J.,  in  Reed  v.  Har- 
rt8,  33  Eng.  Com.  Law,  61,  ''the  kind  of  construction  which 
has  been  insisted  upon  would  lead  to  a  repeal  of  the  statute  on 
this  subject,  step  by  step.  The  statute,  for  wise  purposes,  does 
not  leave  the  fact  of  cancellation  to  dex)end  on  mere  intent,  but 
requires  definite  acts.  In  the  making  of  a  will,  if  the  proper 
signatures  were  not  affixed,  no  explanation  of  the  want  of  signa- 
tures could  be  received;  and  so  where  a  will  has  been  made,  to 
revoke  it  there  must  b&  some  act  coupled  with  the  intention,  to 
bring  the  case  within  the  sixth  section."  The  learned  judge  of 
course  refers  to  the  acts  of  cancellation  or  destruction  men- 
tioned in  the  sixth  section  of  the  English  statute.  The  counsel 
for  the  appellees,  however,  contend  that  the  statute  prohibiting 
verbal  revocations,  that  is  to  say,  requiring  revocations  by 
words  to  be  in  writing,  does  not  apply  to  acts  evidencing  an  in- 
tention to  revoke,  though  falling  short  of  cancellation  or  de- 
struction. There  is  no  argument  for  this,  founded  in  reason  or 
policy;  and  no  authorily  that  I  am  apprised  of.  The  cases  cited 
do  not  warrant  the  proposition.  That  of  WalcoU  v.  Ochterlo'ny, 
6  Eng.  Ecc.  398  [1  Curt.  580],  was  one  of  written  directions  to 
destroy  a  will,  which  were  treated  as  an  actual  revocation  in  writ- 
ing. Heed  V.  Harris,  35  Eng.  Com.  Law,  301,  was  a  case  of  copy- 
hold, which  was  held  not  to  be  within  the  statute  of  frauds,  and 
therefore  the  will  liable  to  revocation,  as  at  common  law,  bj 
words  of  present  revocation,  or  acts  equivalent  thereto. 


Nov.  1842.]  Malone's  Administratob  v.  Hobbs.  271 

And  here  again  this  case  strongly  illostrates  the  danger  of 
parol  revocations  of  wills.  This  part  of  the  case  was  made  to 
tarn  upon  the  testator's  unfounded  belief,  supposed  to  be 
proved  by  the  hearsay  evidence  of  loose  expressions  above 
alluded  to,  that  the  will  was  actually  present  at  the  time,  so  as 
to  connect  that  belief,  and  the  inferred  direction  in  relation  to 
the  will,  with  the  burning  of  the  codicil.  If  we  were  to  lose 
sight  of  the  legal  barriers,  that  is  to  say,  the  solemn  forms  and 
decisive  acts  prescribed  by  law,  what  security  could  we  have 
against  the  corruptions  and  blunders  and  inaccuracies  of  wit- 
nesses in  relation  to  the  testamentary  dispositions  of  estates  1 

Without  considering  the  objection  made  by  the  appellants' 
counsel  to  the  evidence,  given  without  opposition  on  the  trial, 
of  the  admissions  made  by  Mr.  Mason,  one  of  the  devisees,  in 
regard  to  statements  of  the  testator  in  conversation  with  him. 
I  am  of  opinion  that  the  judge  of  the  circuit  court,  sitting  as 
chancellor,  ought  not  to  have  been  satisfied  with  the  verdict  of 
the  jury,  because  of  the  misdirections  above  stated;  and  there- 
fore that  the  decree  ought  to  be  reversed,  and  the  cause  re- 
manded. 

It  remains  to  inquire  what  further  proceedings  ought  to  be 
had  in  the  cause.  The  apx>ellants'  counsel  contend  that  the  bill 
should  be  dismissed,  on  two  distinct  grounds.  One  is,  that  the 
bill  does  not  state  such  facts  as,  admitting  them  to  be  true,  are 
sufficient  in  law  to  make  the  will  invalid;  it  merely,  by  a  sweep- 
ing allegation,  charging  that  the  paper  propounded  is  not  the 
last  will  and  testament  of  the  alleged  testator.  My  present 
impression  is,  that  this  objection  could  only  be  properly  taken 
by  a  demurrer  to  the  bill;  but  I  will  briefly  consider  it  upon  its 
merits. 

The  question  of  devisavU  vd  non  is  a  common  law  question, 
and  in  Virginia  most  usually  a  mere  question  of  probate.  After  a 
will  has  been  admitted  to  record,  it  can  not,  with  us,  be  contro- 
verted incidentally;  as  it  frequentiy  is  in  the  English  common 
law  courts,  and  sometimes  (through  the  intervention  of  a  jury) 
in  their  court  of  chancery,  in  consequence  of  the  want  of  a  court 
of  probate  in  relation  to  wills  of  real  estate.  The  sentence  of 
our  courts  of  probate  can  not  be  drawn  in  question,  unless  in  an 
appellate  forum,  except  in  the  mode  prescribed  by  our  statute  of 
wills,  1  B.  0.  378,  sec.  13,  which  provides, ''  that  when  any  will 
shall  be  exhibited  to  be  proved,  the  court  having  jurisdiction 
may  proceed  immediately  to  receive  the  probate  thereof,  and 
grant  a  certificate  of  such  probate.    If,  however,  any  person  in- 
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terested  shall  within  seven  years  afterwards  appear,  and  by  his 
or  her  bill  in  chancery  contest  the  validity  of  the  will,  an  issue 
shall  be  made  up  whether  the  writing  produced  be  the  will  of 
the  testator  or  testatrix  or  not,  which  shall  be  tried  by  a  jury, 
whose  verdict  shall  be  final  between  the  parties;  saving  to  the 
court  the  power  of  granting  a  new  trial  for  good  cause,  as  in 
other  trials:  but  no  such  party  appearing  within  that  time,  the 
probate  shall  be  forever  binding ;"  with  a  saving  in  favor  of  persons 
laboring  under  disabilities.  The  fourteenth  section  also  provides, 
that  '*  in  all  such  trials  by  jury,  the  certificate  of  the  oath  of  the 
witnesses  at  the  time  of  the  first  probate  shall  be  admitted  as 
evidence,  to  have  such  weight  as  the  jury  shall  think  it  de- 
serves." Thus  the  statute  provides  a  supplemental  tribunal  to 
revise  the  decision  of  the  court  of  probate,  if  in  favor  of  the  will; 
and  that  tribunal  is  a  jury,  to  be  impaneled  for  trial  of  the  issue 
of  devisavU  vel  non,  to  be  directed  by  a  court  of  chancery.  The 
jurisdiction,  such  as  it  is,  so  conferred  on  the  chancery  courts  ia 
no  part  of  the  original  jurisdiction  of  the  courts  of  equity,  which 
will  not  (in  the  language  of  the  books),  in  an  adversary  way,  take 
jurisdiction  to  determine  the  validity  of  a  will.  It  is  a  probate 
jurisdiction  to  be  exercised,  not  by  the  chancellor,  but  by  the 
jury;  and  his  only  province  is  to  convene  the  proper  parties,  and 
cause  the  prescribed  issue  to  be  made  up  and  tried,  with  the  inci- 
dental power  to  grant  a  new  trial,  and  to  remove  impediments 
and  furnish  facilities  to  a  full  and  fair  trial  of  the  merits  before 
the  jury.  The  issue  is  directed  by  the  mandate  of  the  law,  in 
order  to  the  final  probate  of  the  will  propounded;  and  not  to  in- 
form the  conscience  of  the  chancellor,  whose  conscience  is  not  at 
all  concerned  in  the  matter,  except  to  prevent  injustice  from  being 
done  by  the  verdict  of  the  jury.  The  issue  is  not  that  made  up 
by  the  bill,  answer,  and  other  pleadings  in  the  chancery  pro- 
ceeding, but  is  a  new  and  separate  issue,  which,  when  drawn  into 
technical  form,  is  the  result  of  feigned  pleadings  in  a  supposed 
action  at  law.  The  issue  covers  the  whole  ground  (at  least  so 
far  as  required  by  the  parties)  whether  the  paper  propounded  is 
the  last  will  and  testament  of  the  testator  or  not.  When  the 
jury  are  impaneled  upon  the  issue,  the  parties  are  then  in  a  legal 
forum,  which  looks  only  to  the  question  that  the  jury  have  been 
sworn  to  try,  without  regard  to  the  chancery  pleadings.  Those 
pleadings  can  not  enlarge  or  contract  the  issue  before  the  jury, 
nor  the  evidence  adduced  at  the  trial.  Of  what  avail  then  would 
it  be,  to  require  the  chancery  pleadings  to  be  ramified  into  de- 
tails of  the  facts  that  are  to  be  the  subject  of  evidence  on  the 
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trial  before  the  jmy?  No  such  unprofitable  controversy  is  re* 
quired  at  the  first  probate,  and  why  should  it  be  at  tl;e  last  ?  It 
could  not  have  been  contemplated  by  the  statute,  the  object  of 
which  was  to  allow  an  opportunity  "  to  contest"  the  Talidity  of 
the  will,  to  all  who  had  not  enjoyed  it  in  the  court  of  probate, 
where  the  pJ^'pounding  was  usually  ex  parte;  and  to  allow  it,  not 
in  a  more  formal,  but  a  more  substantial  manner,  the  probate 
court  not  having  the  power  to  convene  the  necessazy  parties,  and 
trying  the  case  itself  without  the  aid  of  a  jury,  supposed  by  our 
law  to  be  a  more  competent  tribunal  for  the  decision  of  such 
matters.  The  legislative  mind  has  since  been  more  fully  devel- 
oped by  the  act  of  1838,  which,  by  a  happy  expedient,  authorizes 
the  whole  controversy,  at  the  election  of  the  propoimder  of  the 
will,  to  be  finally  adjudicated  in  an  original  court  of  probate; 
which  is  clothed  with  the  same  powers  of  convening  the  parties, 
directing  the  issue,  granting  new  trials,  etc.,  as  are  vested  in  the 
ehanceiy  court  by  the  original  statute  of  wills;  and  without  any 
formality  of  pleading,  unless  it  be  the  fictitious  or  supposed  com- 
mon law  pleading,  employed  or  conjectured  to  raise  the  broad 
issue  of  devisavU  vel  rum.  No  inconvenience  is  felt  in  this  mode 
of  proceeding  from  the  want  of  schedules  of  controverted  f acts, 
in  the  form  of  bills  and  answers,  which  serve  rather  to  perplex 
than  elucidate  the  cause,  by  multiplying  subordinate  and  irrele- 
vant issues.  Ux>on  the  whole,  I  can  not  perceive  the  propriety 
of  requiring  the  plaintiff  to  do  more  in  his  bill  (besides  showing 
his  interest  in  the  subject  and  making  the  necessazy  parties) 
than  to  **  contest  the  validity  of  the  will,"  by  averring  in  general 
terms  that  it  is  not  the  last  will  and  testament  of  the  alleged 
testator,  or,  at  his  election,  by  a  brief  statement  of  his  grounds 
of  objection  thereto,  the  briefer  the  better,  upon  a  mixed  ques- 
tion of  law  and  fact,  which  it  is  not  the  province  of  the  court  ta 
separate,  and  which  must  be  submitted  in  general  terms  to  the 
decision  of  the  jury. 

It  only  remains  for  me  to  notice  the  other  objection  to  the 
bill,  that  some  of  the  plaintiffs,  by  accepting  their  legacies  and 
devises  under  the  will,  have  precluded  themselves  from  disput- 
ing its  validity,  and  that  the  other  plaintiffs  having  joined  vrith 
them  those  so  precluded,  are  not  entitled  to  sue.  This  objec- 
tion comes  too  late  {Dickenson  v.  Davis  etc.y  2  Leigh,  407),  not 
having  been  made  by  plea,  nor  even  relied  upon  as  a  bar  by  vTay 
of  answer.  But  it  could  have  availed  nothing  in  any  form;  the 
correct  rule,  as  I  conceive,  being  that  of  the  ecclesiastical  courts, 
that  the  acquiescence  of  the  next  of  kin  in  the  grant  of  a  pro- 
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bate  in  common  fozm  (whicli  coxrespondB  with  our  ex  parte 
probate),  even  though  they  receive  legacies  as  due  them  under 
the  will,  does  not  preclude  them  from  calling  for  proof  in 
solemn  form  (which  is  analogous  to  our  final  probate  under  th» 
issue  of  deviaavU  vd  non)^  unless  under  peculiar  droumstances, 
and  laches  by  long  acquiescence:  1  Williams  on  Ezrs.  198. 
With  us,  no  laches  can  be  imputed  to  those  who  come  within 
the  period  prescribed  by  law. 

My  opinion  therefore  is,  that  if  the  cause  be  remanded,  it 
should  be  with  directions  to  set  aside  the  verdict  of  the  jury^ 
and  award  a  new  trial  of  the  issue,  on  which  new  trial  the  in- 
structions given  at  the  former  trial  on  the  motion  of  the  plaint* 
Ub  are  not  to  be  repeated. 

The  other  judges  concurring,  the  opinion  of  the  court  of  ap- 
peals was  dedared  to  be  that  the  instructions  given  by  the  cir- 
cuit court  to  the  jury,  upon  the  motion  of  the  appellees,  on  the 
trial  of  the  issue  of  demsavU  vdnon,  were  erroneous;  and  there- 
fore that  the  judge  of  that  court,  sitting  as  chancellor,  ought 
not  to  have  been  satisfied  with  the  verdict  of  the  jury.  The  de- 
cree was  reversed  with  costs,  and  the  cause  remanded  to  the 
drcuit  court,  with  directions  to  award'  a  new  trial  of  the  issue, 
on  which  new  trial  the  instructions  aforesaid  were  not  to  be 
peated. 

Absent,  Oabill,  P.,  and  Axxjoi,  J. 


BavooAnoBr,  WbatAmouiitbios  See  HrvMi'f  VFUi;  15  Am.  DMb  17^ 
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Hagedon  t;.  Bane  of  Wiboonsin. 

[1  Pmnr,  61.] 

THB  ApporannNT  or  a  Bxcbiveb  no  attachment  oan  bo  toHed  vptm 
the  goods  and  effects  of  which  he  has  been  appointed  reoeive^  Id  babaH 
cf  a  oreditor  of  their  original  owner. 

Ebbob.    The  opinion  states  the  foots. 

J£  Zr.  Marim,  for  the  plaintiff  in  error. 

H.  N.  WeUa,  attorney  general,  contra. 

B7  Court,  MiLLEBy  J.  This  case  "was  brought  np  by  mrit  of 
error  to  reverse  the  order  of  the  district  court  of  Brown  oonnlj, 
dismissing  an  attachment  that  had  been  sued  ont  of  said  oonrfc 
by  Lather  Hagedon,  this  plaintLff,  against  the  Bank  of  Wisoon- 
flsn.  The  facts  in  the  case  were  these.  In  May»  1889,  an  in- 
jnnotion  had  been  issued  out  of  the  court  of  chancery  of  Brown 
county,  and  served  on  said  bank.  On  the  sixteenth  day  of  No- 
vember, of  the  same  year,  the  judge  of  the  said  court,  at  cham- 
bers, apx>ointed  Bufus  Parks,  Esq.,  to  be  the  receiver  of  the 
effects  of  said  bank,  for  the  benefit  of  the  creditors  of  said 
bank,  and  on  the  same  day  his  bond,  with  securily,  condi- 
tioned to  discharge  the  duties  of  his  appointment,  was  approved 
by  the  said  judge.  On  the  twenty-seventh  day  of  November;  in 
the  same  year,  this  writ  of  attachment  was  issued,  and,  by  virtue 
thereof,  the  sheriff  seized  and  took  into  possession  personal 
property  of  the  said  bank.    At  this  date  the  receiver  had  not 
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vdduoed  any  of  the  funds  or  effects  of  said  bank  into  actual  pos* 
session. 

In  addition  to  the  general  x>owers  of  the  court  of  chancery  to 
appoint  a  receiver  in  cases  of  this  kind,  the  court  was  empow- 
ered to  do  so  by  an  act  of  assembly  of  this  territory,  authoriz- 
ing proceedings  to  be  instituted  against  the  bank  by  injunction, 
approved  March  11, 1839.    In  1  Smith's  Ch.  Pr.  628,  it  is  laid 
down  that  *'  a  receiver  appointed  by  the  court  is  appointed  for 
all  parties,  and  the  possession  of  a  receiver  appointed  in  an  ad- 
versary suit  is  the  possession  of  him  who  has  the  right."    This 
proceeding  seems  to  have  been  instituted  against  the  bank  for 
the  benefit  of  its  creditors,  and  the  receiver  is  said,  in  the  opin- 
ion of  the  court  below,  to  have  been  appointed  for  their  benefit. 
He  was  appointed  to  take  possession  of  the  assets  and  keep 
them  safe  for  those  legally  entitled  to  them,  and  he  is  bound  by 
his  bond  to  account  for  all  the  assets  of  the  bank  at  the  date  of 
its  execution  and  approval.    It  is  clear,  then,  that  the  receiver 
is  a  mere  recipient  or  trustee  of  the  property,  without  power  to 
assign  it  or  exercise  acts  of  ownership  in  respect  of  it,  but  those 
of  a  bailee,  and  has  but  a  qualified  property  in  it.    It  is  no 
argument  in  favor  of  the  plaintiff  in  error  that  the  ownership  of 
the  property  attached  was  not  divested,  if  the  property  were  in 
gremio  legis,  and  that  it  was  so,  can  not  admit  of  a  doubt.    If 
the  charter  of  the  bank  should  be  declared  forfeited,  it  will  be- 
•come  necessary  to  distribute  the  assets  of  the  bank  among  its 
creditors — ^to  accomplish  which,  it  is  absolutely  necessary  that 
the  law  should  take  possession  of  the  funds.    An  insolvent  law 
in  the  state  of  Maryland  provided  for  the  appointment  of  a 
provisional  trustee,  to  take  possession,  for  the  benefit  of  the 
<xreditors  of  an  insolvent  debtor,  of  all  his  property,  estate, 
effects,  books,  papers,  accoi^nts,  bonds,  notes,  and  evidences  of 
debts,  pending  the  application  of  the  insolvent  debtor  for  his 
discharge.    Under  this  law,  the  supreme  court  of  Pennsylvania 
decided,  in  the  case  of  MuXLUcen  v.  Aughinbaughy  1  Pa.  117,  that 
a  debt  due  to  one  who  was  an  applicant  in  Maryland  for  the  in- 
solvent laws,  and  for  whom  a  provisional  trustee  had  been  there 
appointed,  is  not  subject  to  a  foreign  attachment  in  Pennsylva- 
nia ,  it  being  in  gremio  legis.     This  case  is  precisely  similar  to  the 
one  under  consideration.    The  case  of  Beaston  v.  The  Fa/rmerif 
Banky  that  was  cited  on  the  argument,  from  12  Pet.  102,  does 
not  apply.    There  the  property  had  been  levied  on  by  execution, 
before  the  attachment  was  issued  or  the  receiver  appointed;  and 
the  cause  turned  on  the  eonstraction  of  the  act  of  congress  ol 
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the  third  of  March,  1797,  giying  the  United  States  the  prefer- 
ence in  cases  of  insolvency  or  Tolnntazy  assignments  of  their 
debtors. 

The  court  is  unanimously  of  opinion  that  the  order  of  the  dis- 
trict court,  dismissing  the  attachment  in  this  case,  was  correct, 
and  do  order  and  adjudge  that  the  same  be  affirmed,  with  costs. 


HuKTEB  V.  United  States. 

II  Pnonx,  91.] 

Ofvbnsb  of  Advltbbt  oak  bb  GoMicnrrKD  only  by  a  MAimraD  Pnsov* 
An  act  of  sezoal  intercoarae  between  two  persons,  one  married,  tfaeotiwK 
single,  wiU  be  adultery  in  the  former,  bnt  not  in  the  latter. 

IsDiOTBCBNT  for  adultciy.    The  opinion  states  the  case. 
T.  P.  Burnett,  for  the  plaintiff  in  error 
F.  J.  Dunn,  contra. 

By  Court,  Ibyin,  J.  In  the  above-entitled  cause  the  grand 
jury  in  and  for  the  county  of  Iowa,  at  the  April  term  of  the  dis- 
trict court  for  said  county  for  1839,  found  a  bill  of  indictment 
against  Hunter  for  adultery.  He  appeared  and  filed  a  general 
demurrer,  which  was  by  the  court  overruled  and  the  defendant 
adjudged  guilty  as  charged  in  the  indictment;  whereupon,  for 
the  purpose  of  transmitting  this  cause  to  this  court  for  a  de- 
cision upon  alleged  error  therein,  it  was  agreed  that  final  judg- 
ment should  not  then  be  pronounced. 

The  court  here  is  given  to  understand  by  the  parties  that  the 
ground  of  objection  argued  on  demurrer  was  that  the  indict- 
ment did  not  charge  the  defendant  to  have  been  a  married  man, 
while  the  contraiy  is  admitted,  but  did  charge  that  he  commit- 
ted adultery  with  one  Elizabeth  Mills,  lawful  wife  of  Alonzo  D. 
Mills. 

The  only  point  for  the  consideration  of  the  court  is,  *'  could 
the  defendant,  Hugh  B.  Hunter,  who  is  acknowledged  to  be  a 
single  man,  commit  the  offense  of  adultery?"  The  indictment 
in  this  case  was  found  under  the  ninth  section  of  the  act  for  the 
punishment  of  crimes:  Mich.  Laws,  M6;  by  which  section  the 
punishment  for  adultery  is  prescribed,  but  the  offense  not  de- 
fined, making  it  necessary  to  resort  to  other  sources  for  that 
information. 

Jacobs  in  his  Law  Dictionary,  in  defining  adultery  says: 
''Adultery,  aduUeriam  quasi  aduMerius  thoram.    In  1  Henry 
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Vn.  and  in  divers  old  authors  termed  advowtfj)  the  sin  of  in« 
eontinenoe  between  two  married  persons,  or  if  bat  one  of  the 
persons  be  married,  it  is  nevertheless  adultery;  but  in  this  case 
it  is  called  single  adultery  to  distinguish  it  from  the  other,  which 
is  double." 

Here  it  becomes  necessary,  in  order  to  fix  the  meaning  of  the 
latter  part  of  his  definition,  to  determine  what  he  meant  by  sin- 
gle adultery.  He  places  it  in  contradistinction  to  double,  in 
which  both  are  married,  and  it  would  seem  in  every  just  inter- 
pretation  of  the  language  to  mean  that  the  married  party  to 
single  adultery  must  be  the  one  guilty  of  that  offense. 

By  reference  to  Itespublica  v.  Boberta,  1  Yeates,  6,  and  2  Dall. 
124,  it  will  be  seen  that  in  the  courts  in  Pennsylvania  a  case 
precisely  in  point  was  decided,  the  statute  of  that  state,  like  the 
one  under  which  this  indictment  was  found,  prescribing  the 
punishment,  but  not  defining  the  offense,  of  adultery.  This  is 
the  first  available  report  of  an  American  decision  we  have  been 
able  to  obtain,  and  is,  from  its  long  standing  %nd  correctness  of 
decision,  considered  conclusive. 

The  language  as  reported  in  Dallas  is  in  relation  to  the  adul- 
tery: ''The  court,  after  consideration,  delivered  an  unanimous 
opinion  that,  under  the  act  of  assembly  and  the  uniform  prac- 
tice of  eighty-five  years  (a  practice  which,  though  it  does  not 
make  the  law,  must  be  strong  evidence  of  what  the  law  is),  the 
indictment  for  adultery  could  not  be  supported."  The  court  is 
unanimously  of  opinion  that  the  court  below  erred  in  overruling 
the  demurrer,  and  that  its  decision  thereon  be  reversed. 

DxjNK,  C.  J.,  in  concurring  in  the  opinion,  said  that  he  felt  it 
due  to  himself,  as  the  cause  was  tried  before  him  in  the  court 
below,  to  make  a  statement  of  his  opinion,  to  explain  any  seem- 
ing inconsistency  in  his  own  decisions,  and  stated  that  the 
plaintiff  in  error.  Hunter,  was  indicted  for  adultery  at  the  Sep- 
tember term,  1838,  of  the  Iowa  county  district  court,  to  which 
indictment  the  same  objection  was  taken  that  is  now  made  in 
this  court,  and,  upon  argument,  the  district  court  sustained  the 
objection  and  quashed  the  indictment. 

At  the  April  term,  1839,  a  second  indictment  was  preferred 
against  Hunter  for  the  same  offense,  and,  although  he  had  never 
changed  his  opinion  upon  the  question  of  law  involved  in  the 
case,  in  order  to  give  the  district  attorney  an  opportunity  of 
having  it  decided  by  this  court,  and  the  principle  finally  setUed, 
the  court  below  overruled  the  demurrer  and  requested  that  the 
cause  should  be  brought  up  on  error.    In  pursuance  of  this 
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fiuggestion,  and  by  agreement  of  counsel,  the  cause  had  been 
presented  in  its  present  form  before  this  court.  He  entirely 
agreed  with  the  opinion  of  the  court  just  delivered  by  Judge 
Irvin,  and  stated  that  he  had  never  doubted  as  to  the  law  upon 
the  x>oint  that  had  been  submitted  for  decision. 


See,  contrcL,  Commonwealth  r.  ElweU,  35  Am.  Beo.  398,  where  a  ainglA 
man  was  convicted  of  the  crime  of  adultery.  In  State  v.  Ltuh,  32  Id.  306,  il 
is  held  that  the  offense  of  adultery  can  exist  only  where  one  of  the  parties  to 
the  sexual  intercourse  was  a  married  woman;  bat  in  CommonweaUh  v.  CaU^ 
Id.  284,  it  is  said  that  it  is  necessary  only  that  one  of  the  parties  to  the  inter- 
ooorse  be  married,  and  that  the  offense  indades  the  act  of  intercourse  of  a 
married  man  with  an  unmarried  woman.  In  the  note  to  the  last  case  will  b« 
loond  a  review  of  the  other  cases  in  this  series  touching  upon  this  point. 


Mau-zau-mau-ne-eah  v.  United  States. 

[1  PmnT,  134.] 
InHC7naE2iT  Pbbfebbxd  ab  if  in  a  Coubt  which  has  no  Bzistxngi,  Is 

fibtally  defective.    Thus,  an  indictment  "in  the  circuit  court  of  said 

territory,"  a  court  which  does  not  exist,  whereas  it  should  have  been  "  in 

the  district  court,"  eta,  is  bad. 
lamiCTMXNT  MUST  Show  that  thb  G&akd  Jusobs  were  impaneled  for  tba 

county  in  which  it  was  found. 
JjnaaiMxsn  must  Allbob  Dat  CiBTAnr  on  which  tiM  offniaa  was  oon- 

mitted. 

IsDionaENT  for  murder.    The  opinion  states  the  ease. 
J*.  8.  Horner^  for  the  plaintiff  in  error. 
Jfoses  M.  8tr<mgy  United  Staiea  atiomey,  contra. 

By  Court,  Ibvin,  J.  At  the  May  term,  1837,  of  the  district 
court  for  Brown  county,  Mau-zau-mau-ne-kah  (an  Indian  of  the 
Winnebago  tribe)  was  indicted  for  the  murder  of  Pierre  Paquette, 
and  at  the  same  term  was  tried  and  convicted,  and  judgment 
pronounced;  to  stay  and  reverse  which,  a  writ  of  error  was  sued 
out,  and  the  cause  brought  up  to  this  court. 

After  verdict,  Mid  before  judgment,  the  prisoner  made  a  mo- 
tion in  arrest  of  judgment,  upon  the  following  grounds: 

1.  Because  the  time  laid  in  said  indictment  when  said  offense 
was  committed  is  not  laid  with  sufficient  and  legal  certainfy. 

2.  Because  said  indictment  alleges  said  offense  charged  in 
naid  indictment  to  have  been  committed  on  lands  owned  l^  the 
tribe  of  the  Menomonee  nation  of  Indians,  and  under  the  sole 
«nd  exclusive  jurisdiction  of  the  United  States. 
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8.  Because  said  indictment  alleges  "the  jurors"  to  be  "for 
said  territory/'  and  does  not  allege  them  to  be  jnrors  of  either 
Brown  county,  or  of  the  counties  composing  the  third  judicial 
district. 

4.  Because  said  indictment  does  not  truly  state  the  name  and 
style  of  this  court 

6.  The  said  indictment  does  not  allege  said  offense  to  have^ 
been  committed  against  a  statute  or  act  of  congress;  which  were 
all  oTerruled  by  the  court. 

In  the  order  of  the  indictment  it  is  best  to  notice  the  fourth 
objection  first.  By  the  organic  law,  the  proper  style  of  the 
court  would  be  the  district  court,  while  in  the  indictment  it  ia 
siyled  "a  circuit  court  of  the  said  territory  of  Wisconsin.'^ 
Now,  as  there  is  no  such  court  as  a  circuit  court  of  the  teiritoxy 
of  Wisconsin,  it  occurs  to  this  court  that  the  objection  is  a  good 
one,  as  it  is  a  principle  of  law,  that  such  a  degree  of  certainfy 
should  be  observed  as  to  leave  no  difficulty  in  the  way  of  the 
accused  in  the  event  of  an  acquittal  and  subsequent  prosecution, 
in  showing  a  former  acquittal. 

By  the  third  objection  it  is  further  urged  against  the  indict- 
ment, that  it  "  alleges  the  jurors  to  be  for  said  territory;"  and 
this  objection  is  not  without  its  weight,  as  the  jurors  must  be 
of  the  county,  and  not  from  any  or  all  parts  of  the  territory. 

The  first  objection,  "  because  the  time  laid  in  said  indictanent 
when  said  offense  was  committed,  is  not  laid  with  sufficient  and 
legal  certainty,"  is  well  taken.  The  indictment  charges  the 
offense  to  have  been  committed  "on  or  about  the  eighteenth 
day  of  October,"  etc.,  while  it  is  held  that  the  time  and  place 
must  be  added  to  eveiy  material  fact  in  the  indictment:  The 
King  v.  HolUmd,  5  T.  R.  607;  Bex  v.  AyleU,  1  Id.  69;  Stand. 
95  a;  Bex  v.  Haynes,  4:  Mau.  &  Sel.  214;  that  is,  eveiy  material 
fact  stated  in  an  indictment  must  be  alleged  to  have  been  done- 
on  a  particular  day  and  at  a  particular  place. 

"A  day  certain  must  be  stated:"  2  Hawk.  25,  sec.  77.  "  An> 
want  of  sufficient  certainty  in  the  indictment  respecting  the- 
time,  place,  or  offense,  which  is  material  to  suj>port  the  chazge, 
as  the  circumstance  of  no  offense  being  charged  will  cause  the 
judgment  to  be  arrested:"  1  Chit.  Crim.  L.  539.  "Any  objec- 
tion which  would  have  been  fatal  on  demurrer  will  be  equally 
so  on  arrest  of  judgment,  and  it  is  therefore  usually  reserved  till 
this  time  in  order  to  obtain  the  chance  of  an  acquittal:"  1  Id. 
640. 

The  court  is  of  opinion  that  the  district  court  erred  in  over- 
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ruling  these  objections^  but  did  not  err  in  oTerruling  the  second 
and  fifth  ejections.  The  decision  of  the  district  court  is  there- 
fore reversed  and  the  judgment  arrested,  and  the  cause  re- 
manded to  the  said  district  court,  that  it  may  take  such  other 
and  further  steps  therein  as  the  law  may  require. 


JaOESON  ex  DEM.  GbIGNON  V.   ASTOB. 

£1  Pxmnnr,  187.] 

TfciDMPnoN  IS  iMDULaxD  IS  Favob  of  thk  JinxiMENT  of  a  oonrt  har- 
ing  jnriadictioQ  OTer  the  Babject-matter,  that  all  the  prereqnintes  and 
evidenoe  neoeMary  to  have  been  prodaoed  before  it  oonld  have  been  prop- 
erly made  were  so;  and  this  though  the  record  is  silent  npon  the  matter. 

JUDOMXHT  GAK  NOT  SB  ATTACKED  IK  A  GOLLATSKAL  ISSUX,  where  the  OOOrt 

possesBOB  jnrisdiotion  of  the  subject-matter,  for  errors  apparent  upon  its 
fikoe. 

Obdxb  vob  the  Saub  of  thb  Rral  Estate  of  a  Dboedsnt  is  not  void 
becanse  it  omitB  to  show  that  the  application  for  the  order  was  accom- 
panied by  the  certificate  of  the  jndge  of  probate,  required  by  law  to  be 
produced  with  such  application;  the  error  occasioned  by  such  omission 
can  be  urged  only  on  appeal. 

Substantial  Compliange  with  the  Statute  Requibino  Adybbtisemsnts 
of  administrator's  sale  is  sufficient;  a  strict  and  literal  compliance  is  not 
exacted. 

PUBCHASEB  IB  NOT  HeLD  TO  PrOOF  OF  THE  PbOPEB  PoBTINO  OF  KOTIOB8 

of  the  administrator's  sale  under  which  he  claims  after  a  great  lapse  of 
time;  fourteen  years  is  sufficient  to  exempt  him  from  this  duty. 

AOT  OF  OONOBESS  CONFIBMINO  LaND  ClAIMS  VeSTB  IN  THE  CONFIRMEE  an 

interest  of  equal  dignity  and  of  the  same  kind  with  that  which  he  would 
have  after  the  patent  issued,  as  against  all  the  world  exoept  the  govern- 
ment. Such  interest  is  liable  to  be  sold  after  his  death  in  course  of  ad- 
ministration in  the  same  manner  as  his  other  real  estate. 

Eteothemt.    The  opinion  states  the  case. 

Morgan  L.  Martin,  for  the  plaintiffs  in  error. 

jy.  N.  WeUs,  contra. 

By  Court,  Dunn,  0.  J.  By  an  act  of  congress,  entitled  "An 
act  to  continue  in  force  certain  acts  for  the  adjustment  of  land 
claims  in  the  territory  of  Michigan,"  approved  February  21, 
1823,  claims  to  certain  lands  therein  referred  to  were  confirmed. 
The  acts  referred  to  are  an  act  of  congress  entitled  "An  act  reg- 
ulating grants  of  hind  in  the  territory  of  Michigan,"  approved 
March  8, 1807;  an  act  approved  April  23, 1812,  entitled  "An  act 
to  authorize  the  granting  of  patents  to  land  according  to  the 
surveys  that  have  been  made,  and  to  grant  donation  rights  to 


282  Jackson  v.  Astor.  [WisconsiiL 

certain  daimants  of  land  in  the  diBtrict  of  Detroit/'  etc. ;  alsc^ 
an  act  entitled  ''An  act  to  revive  the  powers  of  the  commissioiw 
era  for  ascertaining  and  deciding  on  claims  to  land  in  the  dii«- 
trict  of  Detroit,  and  for  settling  the  claims  to  land  at  Green  Bay 
and  Prairie  du  Chien,  in  the  territory  of  Michigan/'  approved 
May  11, 1820.  Land  was  granted  under  these  acts,  to  every 
person  or  persons  in  the  actual  possession,  occupancy,  and  im- 
provement of  the  same  in  his,  her,  or  their  own  right,  etc.  By 
the  third  section  of  the  said  act  of  congress,  approved  Februaiy 
21, 1823,  the  land,  of  which  the  lot  in  question  is  a  part,  was  con- 
firmed to  the  said  Pierre  Grignon,  as  appears  by  the  recital  in. 
the  patent.  Said  third  section  is  as  follows:  "That  patents 
shall  and  they  are  hereby  directed  to  be  issued  in  the  mode 
pointed  out  by  law  in  other  cases,  to  persons  whose  claims  to 
land,  town  or  village  lots  have  been  regularly  filed  with  the  com- 
missioners appointed  by  an  act  entitled  'An  act  to  revive  the 
powers  of  the  commissioners  for  ascertaining  and  deciding  on 
claims  to  land  in  the  district  of  Detroit,  and  for  settling  the 
claims  to  lands  at  Green  Bay  and  Prairie  du  Chien,  in  the  terri- 
tory of  Michigan,  passed  on  the  eleventh  day  of  May,  1820,' and 
whose  claims  are  contained  in  the  report  tnuismitted  to  the  sec- 
retazy  of  the  treasury,  and  which  have  been  reported  favorably 
on  by  said  commissioners,  and  such  persons  are  hereby  confirmed 
in  their  claims,"  etc. 

Pierre  Grignon  died  the  fourth  day  of  March,  1823;  Bobert 
Grignon,  one  of  the  plaintiflfe,  was  at  that  time  about  twenty 
years  of  age,  and  Peter  B.  Grignon,  another  of  the  plaintiflh, 
was  about  eighteen  years  of  age.  They  claim  the  premises  in 
dispute  as  sons  and  heirs  at  law  of  said  Pierre  Grignon,  and  also 
by  virtue  of  deeds  of  assignment  and  conveyance  from  sundry 
brothers  and  sisters  of  said  Pierre.  Morgan  L.  Martin,  the  other 
plaintiff,  claims  an  undivided  interest  in  the  same  by  virtue  of  a 
deed  from  said  Bobert  and  Peter.  A  patent  from  the  United 
States  to  Pierre  Grignon,  dated  December  21, 1829,  for  the  tract 
of  land  of  which  this  is  a  part,  referring  to  the  aforesaid  act  of 
confirmation,  was  read  by  said  plaintiffs.  In  addition  to  this, 
much  evidence  on  the  subject  of  the  marriage  of  said  Pierre  and 
the  legitimacy  of  his  children,  the  said  plaintiffs,  was  given, 
which  is  not  necessary  to  be  noticed  at  this  time. 

The  defendants  gave  in  evidence  the  record  of  letters  of  ad- 
ministration on  the  estate  of  said  Pierre  Grignon,  deceased^ 
granted  by  John  Law,  judge  of  probate,  to  Paul  Grignon,  on 
the  twenty-first  day  of  June,  1824;  and  also  the  record  of  the 
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official  bond  given  by  said  administrator,  approved  and  filed  by 
said  judge  of  probate  on  the  same  day.  The  defendants  then 
o£Fered  in  evidence  the  following,  contained  in  a  book  purport- 
ing to  be  minutes  of  the  proceedings  of  the  county  court  of 
Brown  county.  Mr.  Childs,  the  clerk  of  the  district  court, 
having  been  examined  thereto,  stated,  that  he  received  this 
book  purporting  to  be  the  records  of  the  county  court  of  Brown 
county.  The  said  county  court  having  been  abolished,  and  the 
records  and  papers  of  said  court  passed  into  the  hands  of  the 
derk  of  the  district  court  of  said  county. 

'*  At  a  session  of  the  county  court  for  the  county  of  Brown, 
begun  and  held  at  the  township  of  Qreen  Bay,  in  the  school- 
house,  on  Tuesday,  the  tenth  day  of  January,  1826;  present, 
the  Hon.  Jaotes  Porlier,  chief,  and  John  Law,  esq.,  associate 
justice.    The  court  was  opened  by  George  Johnston,  sheriff. 

'*  The  petition  of  Paul  Grignon,  administrator  of  the  estate 
of  Pierre  Grignon,  late  of  the  county  of  Brown,  deceased,  was 
filed  by  his  attorney,  H.  S.  Baird,  praying  for  an  order  from 
the  court  to  authorize  him  to  dispose  of  the  real  estate  of  said 
Pierre.  In  consideration  of  the  facts  alleged  in  said  x>etition, 
and  for  divers  other  good  and  sufficient  reasons,  it  is  ordered 
that  he  be  empowered  as  aforesaid.  Minutes  read,  corrected, 
and  signed,  bj  order  of  the  court. 

*'  BoBSBT  Iswzv,  jun.,  01erk.'V 

The  reading  of  which  in  evidence  was  objected  to  by  plaintiflh, 
and  admitted  by  the  court. 

The  defendants  next  offered  in  evidence  a  bond  and  oath  of 
said  administrator,  to  make  sale  of  said  real  estate  according  to 
the  statute,  dated  and  filed  with  the  judge  of  probate,  April  20, 
1826;  which  was  also  objected  to  by  plaintiffs,  and  admitted  by 
the  court.  The  defendants  next  offered,  and  were  allowed,  to 
prove  by  H.  S.  Baird,  esq.  (plaintiffs  objecting  thereto),  that 
a  notice  of  sale  of  said  premises  by  said  administrator  was  con- 
tained in  a  newspaper  called  the  Michigan  Herald,  in  seven 
weekly  numbers,  commencing  on  the  sixteenth  day  of  March, 
1826,  and  ending  on  the  twenty-sixth  day  of  April,  in  the  same 
year,  and  a  copy  of  said  newspaper  for  each  week  containing 
said  notice  was  produced  and  read.  Witness  was  further 
allowed  to  state  as  follows:  '*  I  can  not  state  that  I  put  up  any 
notices  of  sale,  but  that  I  drew  the  notices  I  am  positive.  I 
think  I  drew  five  copies  of  the  notice  which  has  been  read  from 
the  newspaper.  I  can  not  say  they  were  put  up  in  the  township. 
There  was  at  that  time  but  one  township  in  the  county." 
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John  P.  Amdt,  esq.,  another  wiixtesSi  testified  that  he  saw  a 
notice  of  sale  of  hinds  of  Pierre  Grignon,  deceased,  posted  up 
in  the  township,  and  thinks  it  was  at  his  honse  at  Chreen  Bay, 
in  the  fore  part  of  the  year  1826.  All  of  which  was  objected  to 
hj  plaintiffs. 

The  defendants  next  offered  in  eridenoe  a  license  issued  by 
the  derk  of  the  conniy  court  of  Brown  county,  under  the  seal 
of  said  court,  directed  to  Paul  Grignon,  administrator  of  the 
estate  of  said  Pierre  Grignon,  deceased,  for  the  sale  of  said 
lands,  issued  in  pursuance  of  said  order  of  the  county  court, 
held  on  the  tenth  day  of  January,  1826,  before  the  aforesaid 
judges,  and  reciting  that  Paul  Grignon,  administrator  of 
all  and  singular  the  goods  and  chattels,  rights  and  credits, 
lands  and  tenements  of  Pierre  Grignon,  deceased,  repre- 
sents to  the  court,  etc.,  that  the  said  Pierre  died  intestate, 
at  Green  Bay,  in  the  county  of  Brown,  on  the  fourth  day  of 
March,  1823;  that  at  the  time  of  his  death  the  said  Pierre  was 
seised  in  his  demesne  as  of  fee  in  and  to  the  following  tracts  or 
lots  of  land  at  Green  Bay  aforesaid,  to  wit:  Lot  No.  8,  on  the 
east  side  of  Fox  river,  bounded  north  by  land  claimed  by  the 
estate  of  Domitille  Languivin,  south  by  Augustin  Grignon,  and 
four  and  one  half  arpents  in  front,  and  eighty  arpents  rear 
(containing  the  land  in  dispute,  together  with  other  lands 
therein  described).  And  that  it  had  been  ascertained  by  said 
petitioner,  that  the  goods  and  chattels  belonging  to  the  estate 
of  said  deceased  are  insufficient  to  pay  all  the  just  debts  which 
he  owed  at  the  time  of  his  death,  but  that  the  estate  will  be 
insolvent,  and  therefore  prays  leave  may  be  granted  him  to  dis- 
pose of  the  tracts  and  lots  of  land  aforesaid.  Now,  therefore, 
for  the  cause  aforesaid,  and  for  divers  other  good  and  sufficient 
reasons,  the  court  thereunto  moving,  they  do  hereby  authorize 
and  empower  the  said  administrator  to  dispose  of  all  the  right,  title, 
and  interest  of  the  deceased  in  and  to  the  above-described  tracts 
and  lots  of  land  in  such  manner  as  will  best  serve  the  interest  of  all 
concerned  in  said  estate,  requiring  of  the  said  administrator  a  due 
observance  of  the  statute  in  such  case  made  and  provided;  bearing 
date  the  twenty-eighth  day  of  March,  1826,  and  attested  in  the 
name  of  James  Porlier,  chief  justice  of  the  county  court  of  the 
county  of  Brown,  and  signed  by  Bobert  Irwin,  jun.,  clerk. 
Also  a  deed  from  Paul  Grignon,  as  administrator  of  the  estate 
of  Pierre  Grignon,  deceased,  to  Augustin  Grignon,  dated  on 
the  thirteenth  day  of  June,  1826,  and  recorded,  for  land  con- 
taining the  land  in  dispute,  was  offered  in  connection  with  said 
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license,  the  said  deed  having  been  made  in  pursuance  of  the 
sale  made  thereon;  which  was  objected  to  by  the  plaintiffs,  and 
admitted  by  the  court,  the  said  court  giving  its  reasons  therefor 
at  length,  which  need  not  be  repeated  here. 

Defendants  then  gave  in  evidence  a  deed  from  Augnstin  Grig- 
non,  to  John  Jacob  Astor  and  others,  conveying  the  premises  in 
question,  dated  November  5, 1834,  and  recorded,  and  followed 
that  by  a  conveyance  from  said  Astor  and  others  to  Linus 
Thompson,  one  of  the  defendants,  for  the  lot  in  question,  bear- 
ing date  January  8, 1836. 

It  is  unnecessary  to  notice  the  different  reasons  of  the  plaint- 
iffs' counsel  for  objecting  to  the  testimony  on  the  part  of  the  de- 
fendants, as  they  are  embraced  in  the  points  put  to  the  court 
and  in  the  errors  assigned.  The  counsel  for  the  lessors  of  the 
plaintiff  requested  the  court  to  give  to  the  jury  the  following 
instructions,  and  the  jury  were  instructed  by  the  court  thereon, 
as  follows: 

1.  That  if  the  jury  believe  from  the  evidence  that  the  lessors 
of  the  plaintiff  are  heirs  at  law  of  Pierre  Qrignon,  deceased,  or 
have  shown  a  regular  conveyance  from  the  heirs  at  law  to  them- 
selves of  the  premises  in  question,  before  the  commencement  of 
this  suit,  then  the  defendants  can  claim  no  title  under  the  sale 
of  the  premiaes  in  question,  made  by  Paul  Qrignon  as  adminis- 
trator of  the  estate  of  Pierre  Ghignon,  deceased,  by  virtue  of 
the  order  made  by  the  county  court  of  Brown  couniy,  on  the 
tenth  day  of  January,  1826,  unless  the  jury  are  satisfied  that 
the  representation  made  by  the  administrator  to  the  said  court, 
to  obtain  the  order  or  license  of  the  said  court  for  the  sale  of 
the  said  premises,  was  accompanied  with  a  certificate  from  the 
judge  of  probate  of  the  county  where  said  deceased  person's 
estate  was  inventoried,  certifying  the  value  of  the  real  estate  of 
said  deceased  person,  and  the  amount  of  his  just  debts,  and 
also  his  opinion  whether  it  be  necessary  that  the  whole  be  sold, 
and,  if  a  part  only,  what  part,  as  directed  by  the  third  section 
of  the  act  entitled  ''An  act  directing  the  settlement  of  estates 
of  persons  deceased,  and  for  the  conveyance  of  real  estate  in 
certain  cases,"  as  adopted  by  the  governor  and  judges  of  the 
territory  of  Michigan,  on  the  twenty-seventh  day  of  July,  1818. 

2.  That  the  said  order  or  license  of  the  said  county  court  for 
the  said  sale,  unless  the  said  court  had  been  furnished  with  the 
said  certificate  of  the  judge  of  probate,  is  null  and  void  as 
against  the  heirs  at  law  of  Pierre  Grignon,  who  have  not  ac- 
quiesced in  the  said  sale,  made  by  the  administrator,  under  and 
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hj  TirkiG  of  said  order.    To  the  said  two  points  the  court 
answered  as  follows: 

As  the  county  court  had  jurisdiction  of  this  subject,  we  are  to 
infer  that  these  things  were  shown  to  said  court. 

8.  That  the  said  county  court  had  no  power  or  jurisdiction  to 
make  the  said  order  of  sale,  without  the  said  certificate  of  the 
said  judge  of  probate. 

To  which  the  judge  answered  that  the  certificate  of  the  judge 
of  probate  was  not  necessary  to  give  the  court  jurisdiction;  it 
was  required  as  evidence. 

4.  It  must  appear  affirmatiyely  to  the  jury  that  the  said 
county  court,  at  the  time  of  making  the  said  order  for  sale 
of  said  premises,  had  before  them  the  said  certificate  of  the  said 
judge  of  probate,  at  the  time  of  making  the  said  order  or  grant- 
ing the  said  license  for  the  sale  of  the  premises  in  question,  oi 
the  said  order  of  sale  isToid  as  against  the  heirs  at  law  of  Pierre 
Ghignon,  deceased,  who  had  not  acquiesced  in  the  sale,  and 
those  claiming  under  them. 

To  which  the  court  answered,  that  the  judgment  of  the  county 
court,  having  jurisdiction,  is  conclusive  on  this  point. 

6.  Unless  it  appears  affirmatively  to  the  jury,  that  the  said 
county  court,  previous  to  its  passing  on  the  said  representation 
for  the  sale  of  said  premises,  ordered  due  notice  to  all  parties 
concerned,  or  their  guardians,  who  did  not  signify  their  assent 
to  such  sale,  to  show  cause,  at  such  time  and  place  as  the  court 
apx>ointed,  why  such  license  should  not  be  granted,  agreeably 
to  the  provisions  of  the  said  third  section  of  said  act  in  the  first 
instruction  referred  to,  that  then  the  said  order,  or  license,  for 
sale  was  void  as  against  the  heirs  of  Pierre  Grignon,  deceased, 
who  had  not  acquiesced  in  such  sale,  and  the  defendants  can  ac- 
quire no  title  by  virtue  of  the  sale  made  by  the  administrator 
under  the  said  order,  as  against  the  heirs  at  law  of  the  said 
Pierre  Grignon,  deceased. 

To  which  the  court  answered,  that  the  county  court  having 
jurisdiction  of  this  subject,  its  judgment  is  conclusive. 

6.  Unless  the  jury  believe,  from  the  evidence,  that  the  said 
administrator,  before  the  sale  of  the  premises,  gave  thirty  days' 
public  notice,  by  posting  up  notifications  of  such  sale  in  the 
township  where  the  lands  lie,  as  well  as  where  the  said  deceased 
last  dwelt,  and  in  the  two  next  adjoining  townships,  or  caused 
the  printing  of  such  notification  for  three  successive  weeks, 
in  such  gazette  or  newspaper  as  the  court  which  authorized  the 
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sale  ordered  and  directed,  the  sale  was  yoid  as  against  the  heirs 
of  said  deceased  and  those  claiming  tinder  them. 

To  which  the  court  instructed  the  jury:  This  is  a  fact  for  the 
jury,  and  you  must  find  that  the  advertisement  substantially 
complied  with  the  law,  or  the  sal^  is  void. 

7.  That  it  must  appear  affirmatiyely  that  the  administrator, 
before  making  sale  of  said  premises,  did,  literally  and  strictly, 
comply  with  the  provisions  of  said  statute,  in  relation  to  post- 
ing up  or  publishing  the  said  notice  of  sale,  or  the  said  sale  was 
Toid  as  against  the  heirs  of  Pierre  Qrignon,  who  have  not  ac- 
quiesced in  the  same. 

To  which  the  court  directed  the  jury:  That  a  substantial  com- 
pliance with  the  requisites  of  the  law  on  this  subject  is  sufficient. 

8.  If  the  jury  belieye,  from  the  evidence,  that  Peter  B.  Grig- 
non,  one  of  the  lessors  of  the  plaintiff,  is  one  of  the  heirs  at  law 
of  said  deceased,  and  was  a  minor  at  the  time  of  making  the 
said  order  of  sale,  and  at  the  time  of  said  sale^  a  guardian 
should  have  been  appointed  to  represent  him,  according  to  law, 
and  if  no  such  guardian  was  appointed,  the  said  sale  was  void 
as  to  him,  and  those  claiming  under  him. 

To  which  the  court  answered :  It  was  necessary  and  proper  that 
if  a  minor,  he  should  be  notified  by  guardian,  but  in  this  issue 
the  presumption  is  that  he  was.  This  is  a  fact  that  he  might 
controvert  on  an  appeal. 

9.  Unless  the  defendants  in  this  case  have  proven  affirmatively 
to  the  jury  that  the  administrator  of  the  deceased  strictly  com- 
plied with  all  the  provisions  of  said  statute,  in  obtaining  the 
order  for  sale,  and  in  making  the  said  sale,  that  the  defendants 
in  this  suit  can  acquire  no  title  to  the  premises  in  question, 
under  said  sale,  as  against  the  lessors  of  the  plaintiff,  if  the  jury 
believe,  from  the  evidence,  that  the  lessors  of  the  plaintiff  are 
the  heirs  at  law  of  said  Pierre  Orignon,  deceased,  or  derived 
title  from  the  heirs  at  law. 

To  which  the  court  responded  to  the  jury:  The  court  charge 
the  jury  that  they  are  bound  to  consider  in  this  collateral  issue 
that  the  judgment  or  order  of  the  county  court  of  Brown  county, 
ordering  the  sale,  was  made  upon  sufficient  and  proper  evidence, 
and  that  it  had  everything  requisite  before  it  to  authorize  it  to 
make  the  order  for  the  sale,  and  that  the  judgment  of  that  court 
is  conclusive,  until  reversed. 

The  statute  in  force  provided  that,  when  the  goods  and  chat- 
tels belonging  to  the  estate  of  any  deceased  person  shall  not  be 
sufficient  to  answer  his  just  debts,  upon  representation  thereof. 
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and  the  same  being  made  to  appear  to  the  supreme  jadidal  court, 
or  to  the  county  conirt  in  the  county  where  the  deceased  per- 
son  last  dwelt,  or  in  the  county  in  which  the  said  real  estate 
lies,  the  said  court  is  authorized  to  empower  and  license  the 
executor  or  administrator  of  such  estate  to  make  sale  of  all  or 
any  part  of  the  houses,  lands,  or  tenements  of  the  deceased,  so 
far  as  shall  be  necessary  to  satisfy  the  just  debts  which  the  de- 
ceased owed  at  the  time  of  his  death;  and  eyeiy  such  executor 
or  administrator,  being  so  licensed  and  authorized  as  aforesaid, 
shall  and  may,  by  virtue  of  such  authoriiy,  make,  sign,  and  exe- 
cute,  in  due  form  of  law,  deeds  and  conyeyances  for  such 
houses,  lands,  and  tenements  which  they  shall  so  sell;  which 
instrument  shall  make  as  good  a  title  to  ihe  purchaser,  his  heirs 
and  assigns  foreyer,  as  the  testator  or  intestate,  being  of  full 
age,  of  sound  mind  and  memoiy,  in  his  life-time,  might  or 
could  haye  giyen  for  a  yaluable  consideration:  Proyided,  that 
the  executor  or  administrator,  before  sale  be  made  as  aforesaid, 
giye  thirty  days*  public  notice,  by  posting  up  notifications  of 
such  sale  in  the  township  where  the  lands  lie,  as  well  as  where 
the  deceased  person  last  dwelt,  and  in  the  two  next  adjoining 
townships,  and  also  in  the  county  town  of  the  county,  and  who- 
eyer  will  giye  most  shall  haye  the  preference  in  such  sale. 

When  it  shall  be  necessaiy  that  he  should  be  empowered  to 
sell  some  part  of  the  real  estate  for  the  jMiyment  of  debts,  and 
that  the  same  shall  be  represented  and  made  to  appear  to  either 
of  the  aforesaid  courts  on  petition  and  declaration  filed  and 
duly  proyed  therein  by  the  said  executors  or  administratoxs,  the 
said  courts  respectiyely  may  authorize  and  empower  such  executor 
or  administrator  to  sell  and  conyey  the  whole,  or  so  much  of  the 
real  estate  as  shall  be  most  to  the  interest  and  benefit  of  the  parties 
concerned  therein,  etc.  The  said  executors  or  administrators 
shall  first  giye  bonds  with  sufficient  sureties  to  the  judge  of 
probate,  for  the  county  where  the  deceased  testator  or  intestate 
last  dwelt  and  his  estate  was  inyentoried,  that  he  will  obserye 
the  rules  and  directions  of  law  for  the  sale  of  real  estate  by  exec- 
utors and  administrators. 

The  third  section  of  the  said  statute  requires  that  eyeiy  repre- 
sentation to  be  made  as  aforesaid  shall  be  accompanied  with  a 
certificate  of  the  judge  of  probate  of  the  county  where  the  de- 
ceased person's  estate  was  inyentoried,  certifying  the  yalue  of 
the  real  estate  and  of  the  personal  estate  of  such  deceased  per- 
son, and  the  amount  of  his  just  debts,  and  also  his  opinion 
whether  it  be  necessaiy  that  the  whole  or  a  part  of  the  estate 
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should  be  sold;  or,  if  a  part  only,  what  part.  And  the  said 
<xnuts,  preTions  to  their  passing  on  suoh  representation,  shall 
order  due  notice  to  be  given  to  all  parties  oonoemed,  or  their 
guardians,  who  do  not  signify  their  assent  to  such  sale,  to 
show  cause,  at  such  time  and  place  as  they  shall  appoint,  why 
such  license  should  not  be  granted,  etc. 

The  questions  to  be  decided  by  this  court  may  be  ]:educed  to 
the  following: 

1.  Had  Pierre  Orignon,  at  the  time  of  his  death,  such  an  in- 
terest in  the  lands  in  controversy  as  was  the  subject  of  sale  by 
his  administrator  for  the  -pajment  of  his  just  debts  ? 

2.  Had  the  county  court  of  Brown  county  jurisdiction  of  the 
subject-matter,  so  far  as  to  order  the  sale  of  a  decedent's  lands 
for  the  payment  of  debts?  If  so,  should  the  sale  made  in  this 
<sase  be  disturbed  in  this  collateral  suit,  if  it  does  not  appear 
that  all  the  facts  and  evidence  required  by  the  statute  were  laid 
before  the  county  court;  that  previous  notice  to  all  concerned 
had  been  given,  and  that  the  record  of  the  court  had  been  made 
up  as  directed  by  statute  ? 

3.  Did  the  court  err  in  its  instructions  and  chaxge  to  the  jury? 

4.  Should  the  plaintiffs  recover  by  virtue  of  the  jMitent  to 
Pierre  Orignon? 

The  jMhtent  sets  forth  that  the  tract  of  land,  of  which  the  lot 
of  land  in  dispute  is  part,  was  confirmed  to  Pierre  Orignon  by 
(he  act  of  congress  above  referred  to,  on  the  tweniy-first  day  of 
February,  1823,  and  the  proof  is  that  he  died  on  the  fourth  day 
of  March  after.  It  is  under  this  act  of  confirmation  that  both 
parties  claim.  The  act  of  confirmation  was  founded  on  the 
actual  possession,  occupancy,  and  improvements  of  said  lands 
fay  said  Pieixe.  The  words  of  the  act  are,  "  that  such  persona 
are  hereby  confirmed  in  their  claims,  agreeably  to  any  surveys 
heretofore  made,  or  the  lines  and  boundaries  established  by  the 
claimants  respectively;"  and  directs  "that  patents  shall  be 
issued  in  the  mode  pointed  out  by  law  in  other  cases/'  etc.  The 
license  shows  that  the  lines  and  boundaries  of  the  tract  were 
established  with  sufficient  certcdniy;  it  being  there  described  as 
''lot  number  3,  on  the  east  side  of  Fox  river,  bounded  north 
by  land  claimed  by  Domitille  Languivin;  south  by  Augustin 
Orignon,  and  four  and  one  half  arpents  in  front,  and  eighty 
aipents  in  rear."  It  may  not  be  necessaiy  to  decide  whether 
the  legal  title  to  this  land  was  vested  in  Pierre  Orignon  before 
his  death,  as  the  statute  of  Michigan  authorized  the  sale  of  a 
decedent's  houses,  lands,  and  tenements,  for  the  payment  of 
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debts.  It  IB  tme,  that  in  ordinaiy  cases  the  legal  title 
znaizis  in  the  goyeznment  until  diyested  by  jMitent;  but  the  aci 
of  oonfiimation  Tested  in  Pierre  Ghrignon,  certainly^  such  title 
as  by  the  general  terms  of  the  statute  referred  to,  could  be  sold 
and  transferred,  in  pursuance  of  the  statute,  for  the  payment  of 
his  debts.  By  the  act  of  confirmation,  he  became  instantly  en- 
titled to  a  patent,  to  be  issued  by  the  goyemment  as  in  ordinary 
oases.  The  land  was,  after  the  date  of  the  act,  as  much  his 
against  all  the  world,  except  possibly  the  goyemment,  as  if  the 
patent  had  been  issued.  No  one  could  dispute  his  daim,  his 
possession,  his  grant,  or  the  confirmation  thereof.  He  could 
haye  mortgaged  or  sold  the  land  preyious  to  his  death  for  the 
payment  of  his  debts,  and  it  would  certainly  be  a  singular  con- 
struction of  his  title  under  the  confirmation  and  the  statute 
mentioned,  that  his  creditors  could  not  effect  a  sale  of  the  same 
for  that  purpose  after  his  death. 

The  statute  of  Michigan  authorizes  application  to  be  made  to 
the  supreme  judicial  court,  or  to  the  county  court  in  the  oountj 
where  the  deceased  person  last  dwelt,  or  in  the  county  where  the 
real  estate  lies,  for  a  license  to  sell.  It  is  apparent  that  this 
county  court  had  jurisdiction  of  the  subject-matter. 

The  deceased  person  last  dwelt,  and  the  real  estate  lay,  in 
Brown  county.  The  difficulty  arises  out  of  the  imperfect  record 
of  the  proceedings  of  such  court.  It  is  not  apparent  that  the 
records  and  papers  produced  show  fully  that  all  the  prerequi- 
sites of  the  statutes  were  before  the  county  court  when  the  sale 
was  ordered.  All  we  haye,  is  the  short  entry  of  proceedings 
aboye  copied  from  the  record  book,  the  license  under  seal,  and 
the  record  of  the  bond  and  oath  of  the  administrator.  From 
these  exhibits  it  appears  that  the  sale  was  ordered  for  the  pay- 
ment of  the  debts  of  the  decedent,  of  which  matter  the  county 
court  had  jurisdiction.  The  plaintiffs  allege  that  this  sale  is  yoid 
against  them  because  the  representation  of  the  administrator  to 
the  court  does  not  appear  to  be  accompanied  by  a  certificate  of 
the  judge  of  probate,  certifying  the  yalue  of  the  real  estate,  and 
of  the  personal  estate  of  the  deceased,  and  the  amount  of  hia 
debts,  and  his  opinion,  etc. ;  and  that  the  court  did  not,  pre- 
yious to  passing  upon  said  representation,  order  notice  to  be 
giyen  to  all  persons  concerned,  and  the  guardian  of  the  minors, 
who  did  not  signify  their  assent  to  such  sale,  to  show  cause, 
etc.  If  the  court  had  followed  the  directions  of  the  statute, 
then  in  force,  in  making  up  the  record  of  its  proceedings,  and 
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attested  the  same,  it  may  be  that  their  proceedings  would  now 
present  a  different  aspect. 

But  the  Btatate  was  only  directory,  for  the  purpose  of  pre- 
Tenting  eirors,  and  it  would  be  against  all  precedent  to  declare 
all  the  proceedings  of  that  court  Toid  because  their  records  were 
not  made  out  in  proper  form,  examined,  and  attested  by  the 
judge,  more  particularly,  fourteen  years  after  the  proceedings 
took  place,  and  after  the  court  has  gone  out  of  existence,  and 
the  property  jNissed  into  the  hands  of  innocent  purchasers.  If 
the  certificate  of  the  judge  of  probate  was  indispensable  to  giye 
the  couniy  court  jurisdiction,  and  the  records  of  that  court  do 
not  show  its  presence  or  production  in  court,  then  the  sale  would 
be  Toid.  But  the  statute  requires  that  it  should  be  produced  to 
the  court,  with  the  representation  of  the  administrator,  to  enable 
it  to  decree  for  the  interest  of  all  concerned.  It  might  haTS 
been  before  the  court,  although  no  mention  is  made  of  it.  All 
the  heirs  might  haye  appeared  before  the  court  and  consented  to 
the  sale,  which  would  haye  dispensed  with  notice,  although  no 
mention  is  made  of  it.  The  proper  court  would  set  aside  the 
sale  on  appeal,  if  taken  in  time,  if  all  the  prerequisites  and  condi- 
tions precedent  to  the  order  of  sale  had  not  been  complied  with 
strictly  by  the  administrator  and  the  couniy  court;  but,  as  the 
county  court  had  jurisdiction  of  the  subject-matter,  the  pre- 
sumption of  law  is,  that  all  the  necessary  prerequisites  and  eyi- 
dence  had  been  before  that  court,  to  authorize  the  granting  the 
order  and  license,  and  they  are  not  now  to  be  inquired  into  in  this 
collateral  issue.  The  orders,  judgments,  and  decrees  of  a  court  of 
competent  jurisdiction  are  not  to  be  ayoided  in  a  collateral  issue: 
Shriver  y.  (7omt?tontoeaZ^7i,  2Bawle,  206;  Sheets  y.  Hawk,  14  Serg. 
&  B.  173  [16  Am.  Dec.  486].  A  judgment  of  an  inferior  court,  al- 
though erroneous,  is  not  yoid,  if  the  court  has  jurisdiction :  Kempe 
y.  Kennedy,  6  Granch,  173.  A  judgment  or  decree  of  a  court  of 
competent  jurisdiction  is  condusiye  wheneyer  the  same  matter  is 
again  brought  in  controyerGfy :  Hopkins  y.  Lee,  6  Wheat.  109.  A 
judgment  of  a  court  of  competent  jurisdiction,  while  unreyersed, 
concludes  the  subject-matter  of  it  as  between  the  same  parties: 
TJmJte^^  States  y.  Nourse,  9  Pet.  8.  So  long  as  a  judgment  remains 
in  force,  it  is  of  itself  eyidence  of  the  right  of  Uie  plaintiff  to  the 
thing  adjudged,  and  giyes  him  a  right  to  process  to  execute  the 
judgment.  The  errors  of  a  court,  howeyer  apparent,  can  be  ex- 
amined only  fay  a  court  of  appellate  power,  and  by  the  laws  of 
eyeiy  country,  a  time  is  limited  for  such  examination,  whether 
in  rendering  judgment,  issuing  execution,  or  enforcing  it  by 
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process  of  sale  and  imprisonment.  No  rule  can  be  more  reason- 
able than  that  the  person  who  complains  of  an  injury  done  him 
should  avail  himself  of  his  legal  rights  in  a  limited  time,  and 
every  act  of  a  court  of  competent  jurisdiction  is  presumed  to 
have  been  rightly  done:  Voorhees  v.  Jackson,  10  Pet.  449.  There 
is  no  difference  between  the  conclusiveness  of  a  judgment  at 
law  and  the  decree  of  a  court  of  chancery:  6  Wheat.  109, 9upra. 
The  judgments  of  a  court  of  competent  jurisdiction,  although 
obtained  by  fraud,  have  never  been  considered  absolutely  void, 
and  tiierefore  all  acts  done  under  them  are  valid,  as  far  as  third 
parties  are  affected:  Simms  v.  Slacum,  3  Cranch,  300.  The 
presumption  is,  that  the  judgment  of  a  court  of  competent 
jurisdiction  is  proper:  BagneU  v.  Broderick,  13  Pet.  436.  It  is 
a  general  rule  of  our  law,  that  where  any  matter  belongs  to  the 
jurisdiction  of  any  court  so  peculiarly  that  other  courts  can  only 
take  cognizance  of  the  same  subject  incidentally  and  indirectly, 
the  latter  are  bound  by  the  sentence  of  the  former,  and  must 
give  credit  to  it.  The  decree  or  order  we  are  now  considering  id 
definite;  it  passes  in  rem  judicaiem;  the  thing  is  finally  judged^ 
but  not  without  appeal.  We  are  not  reviewing  an  appeal  from 
this  order  or  decree,  but  as  a  court  of  error,  the  decision  of  the 
district  court,  which  had  not  direct  cognizance  of  it. 

This  case  is  similar  to  the  case  of  JlcP^ersonv.  Gurdiff^ll  Serg. 
&  B.  426  [14  Am.  Dec.  642].  Here  it  appears,  by  the  license, 
to  have  been  represented  to  the  county  court  by  the  administra" 
tor,  that  the  personal  estate  of  the  decedent  was  insufficient  to 
pay  all  his  just  debts,  but  that  the  estate  will  be  insolvent,  when 
for  the  causes  aforesaid,  and  for  divers  other  good  and  sufficient 
reasons,  the  court  thereunto  moving,  they  authorize  and  empower 
the  administrator  to  dispose  of  all  the  estate  of  the  deceased  in 
the  lands  therein  mentioned.  There  is  no  mention  made  of,  or 
reference  to  the  certificate  of  the  judge  of  probate,  or  whether 
the  heirs  appeared  and  consented  to  the  sale,  or  that  notice  had 
been  given  to  them.  The  law  of  Pennsylvania  provides,  *  *  that  no 
orphans'  court  shall  allow  or  order  any  intestate's  land  or  tene- 
ments to  be  sold  before  the  administrator  requesting  the  same  shall 
exhibit  a  true  and  perfect  inventory,  and  conscionable  appraise- 
ment of  all  the  intestate's  personal  estate  whatsoever;  as  also,  a 
just  and  true  account,  upon  his  solemn  oath,  of  all  the  intes- 
tate's debts  which  shall  have  then  come  to  his  knowledge.'^ 
The  case  of  MsPfierson  v.  Gunliff,  11  Serg.  &  B.  426  [14  Am.  Dec. 
642],  was  a  suit  brought  by  the  legal  heirs  against  the  pur- 
chaser, and  the  sale  was  attempted  to  be  set  aside,  because  no 
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imtten  statement  of  the  debts  was  exhibited  under  oath  by  the 
administrator,  and  was  decided  in  favor  of  the  defendant.  This 
was  a  sale  made  in  an  old  settled  country,  where  the  practice 
should  be  well  settled;  and  the  heirs  assailed  it  twenty  years 
after.  The  sale  in  this  case  was  made  in  a  new  country  shortly 
after  the  introduction  of  law,  and  before  correct  practice 
could  have  been  settled;  and  the  heirs  now,  after  a  lapse 
of  some  fourteen  years,  attempt  to  set  aside  the  sale,  on  a  col- 
lateral issue.  Enough  appears  on  the  record  and  papers  to 
show  that  the  court  had  jurisdiction  in  both  cases.  In  this  case 
a  sale  was  made  under  the  order  and  license  referred  to,  and  a 
conyeyance  to  the  purchaser  by  the  administrator  in  pursuance 
of  the  sale;  the  purchaser  enters  into  possession  of  the  prem- 
ises, which  he  and  his  alienees  enjoy,  undisturbed,  for  fourteen 
years;  and  after  an  extraordinary  rise  in  the  value  of  the  prop- 
erty, the  court  can  not  encourage  the  claim  of  the  heirs,  more 
particularly  as  the  brothers  and  sisters  were  of  full  age,  and  the 
sons  claiming  under  them,  or  as  heirs,  were  about  the  age  of 
tweniy-one  at  the  time  of  the  sale.  If  such  a  purchaser  is  not 
protected,  sales  of  this  kind  are  only  traps  for  honest  men,  par- 
ticularly when  we  consider  the  loose  manner  in  which  all  such 
business  has  been  transacted  in  all  courts  vested  with  similar 
jurisdiction.  Whenever  these  sales  are  called  in  question,  we 
find  the  courts  deciding  that  these  irregularities  must  be  over- 
looked; that,  after  a  lapse  of  many  years,  all  must  be  presumed 
to  have  been  solemnly  transacted,  and  presumptions  made  in 
favor  of  what  does  not  apx>ear :  Messinger  v.  Kintnery  4  Binn.  106» 
The  presumption  is  always  that  the  proceedings  are  regular,  on 
account  of  purchasers,  who  are  not  to  be  affected  by  the  unskiU- 
fulness  or  negligence  of  the  proper  officers :  Snyder  v.  Snyder,  6  Id. 
496.  A  substantial  compliance  with  the  statute  is  sufficient.  If 
it  appear  to  the  court  that  the  debts  can  not  be  paid  but  by  a  sale 
of  the  land,  and  they  are  fully  satisfied  on  these  points,  their 
jurisdiction  has  attached:  McPherson  v.  Guvliff,  11  Serg.  h  B. 
432  [14  Am.  Dec.  642].  If  the  purchasers  were  responsible  for 
the  mistake  of  a  court  in  point  of  fact,  or  the  loss  of  a  x)aper, 
or  the  neglect  of  an  officer,  all  judicial  sales  would  be  at  an 
end;  no  prudent  man  would  run  the  risk.  In  Massachusetts^ 
und^  a  law  similar  to  the  statute  of  Michigan,  a  titie  under  a 
sale  by  an  administrator,  by  virtue  of  a  license  from  the  court 
of  common  pleas,  was  holden  good  against  the  heirs  of  the  in- 
testate, although  the  license  was  granted  upon  a  certificate  from 
the  judge  of  probate,  not  authorized  by  the  oironmstances  of 
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the  case,  and  the  administrator  had  neyer  filed  the  original 
oath:  Perkins  t.  Fairfield,  11  Mass.  226.  The  purchaser  was 
not  bound  to  look  further  back  than  the  order  of  the  court.  It 
^Tas  said  the  license  was  grant(»d  by  a  court  having  competent 
jurisdiction  of  the  subject.  If  the  jurisdiction  was  improvi* 
dently  exercised,  it  is  not  to  be  corrected  at  the  expense  of  the 
purchaser,  who  had  a  right  to  rely  on  the  order  of  the  court  as 
An  authority  emanating  from  a  competent  jurisdiction.  It  would 
be  tedious  to  refer  to  all  the  decisions  on  the  subject. 

The  case  of  Thompson  v.  Tolmie,  2  Pet.  157,  refers  to  the  above 
<sa8es,  in  11  Serg.  &  B.  and  in  11  Mass.  See,  also,  4  Oianch,  828 
[misdted];  WheaUmy.  Sexian,  4  Wheat.  606;  EUiaU  y.  Peirsol,  1 
Pet.  840;  Ihyhev.  Thomson,  5  Id.  870;  United  States  \.  Arredando, 
^  Id.  729;  Bham  v.  North,  2  Yeates,  118;  ConmonweaUh  y.  Bahm, 
2  Serg.  &  B.  877;  2  Oranch,  458  [miscited];  KeM^  y.  Lamb,  2 
Ch.  405;  Biokle  y.  Young,  8  Serg.  &  B.  284.  Sale  held  good 
where  it  was  made  by  one  administrator  while  there  were  two  in 
office:  Selin  y.  Snyder,  7  Serg.  &  B.  166.  In  Canaan  y.  Oreenf 
wood'setc.  Cornpany,  1  Conn.  7, Trumbull,  J., says:  '^Ajudgment, 
decree,  or  sentence,  or  order,  passed  by  a  competent  jurisdic- 
tion, which  creates  or  changes  a  title,  or  any  interest,  or  estate, 
real  or  personal,  or  which  settles  and  determines  a  contested 
right,  or  fixes  a  duiy  on  one  of  the  parties  litigant,  is  not  only 
.£nal  as  to  the  parties  themselyes  and  all  claiming  under  them, 
but  furnishes  conclusiye  eyidence  to  all  mankind  that  the  right, 
interest,  or  duty  belongs  to  the  party  in  whom  the  court  ad- 
judged it:"  Starke  y.  Woodward,  1  Nott  &  M.  (S.  0.)  829;  Scott 
w.  Eancock,  18  Mass.  162;  Mooers  y.  WhUe,  6  Johns.  Ch.  887; 
Ohancellor  Kent  refers  to  Bicard  y.  WUliams,  7  Wheat.  60. 

The  only  charge  of  the  district  court  appears  in  the  answers 
annexed  to  the  different  points  presented  on  behalf  of  the  lessors 
of  the  plaintiff.  These  answers  on  points  of  law  appear,  in  the 
main,  to  correspond  with  the  doctrines  aboye  adyanced  on  the 
oonclusiyeness  of  the  order  and  license  of  the  county  court,  and 
the  presumptions  that  should  be  raised  in  fayor  of  the  purchaser 
to  quiet  titles.  The  point  respecting  the  adyertisement  of  the  sale 
by  the  administrator  was  properly  left  to  the  jury  as  a  matter  of 
fact,  with  instructions  that  a  substantial  compliance  with  the 
statute  was  sufficient.  There  was  but  one  township  in  the 
county  of  Brown,  and  consequently  it  was  impossible  for  the 
administrator  to  comply,  literally,  with  the  requisites  of  the 
statute  in  that  particular.  It  could  not  be  expected  that  a  pur- 
chaser, after  such  a  lapse  of  time,  should  haye  the  duty  imposed 
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on  him  of  proving  that  adyertisements  were  properly  put  up. 
It  can  not  be  that  the  title  of  a  fair  purchaser  should  depend  on 
such  perishable  testimony.  If  it  were  so,  heirs  would  gain  in 
all  instances  by  procrastinating  their  suit  until  witnesses  should 
die  or  be  removed  beyond  the  reach  of  the  purchaser. 

The  question,  should  the  lessors  of  the  plainti£F  recover  by 
virtue  of  the  patent  to  Pierre  Grignon?  remains  to  be  consid- 
ered. It  will  be  borne  in  mind  that  this  land  was  confirmed  to 
Pierre  Ghignon  by  act  of  congress,  on  the  twenty-first  day  of 
February,  1823,  and  that  by  the  same  act  a  patent  was  directed 
to  be  issued  to  him  for  the  same  in  the  usual  manner;  and  that 
he  died  on  the  fourth  day  of  March,  in  the  same  year.  It  also 
appears  that  this  land  was  sold  by  the  administrator  of  said 
Pierre,  in  pursuance  of  a  license  issued  by  a  court  of  competent 
jurisdiction,  in  the  year  1826,  and  a  deed  made  by  said  admin- 
istrator for  the  same  to  Augustin  Grignon,  the  purchaser  at  said 
sale.  This  deed  was  made  by  virtue  of  the  authoriiy  contained 
in  the  statute  of  Michigan  above  referred  to.  An  act  of  con- 
gress entitled  "An  act  to  give  effect  to  patents  for  public  lands 
issued  in  the  name  of  deceased  persons,"  approved  May  20, 
1886,  provides,  that  "  in  all  cases  where  jMitents  for  public  lands 
have  been  or  may  hereafter  be  issued,  in  pursuance  of  any  law 
of  the  United  States,  to  a  person  who  had  died,  or  who  may 
hereafter  die,  before  the  date  of  such  patent,  the  title  to  the  land 
designated  therein  shall  inure  to,  and  become  vested  in  the  heirs, 
devisees,  or  assigns  of  such  deceased  patentee,  as  if  the  jMitent 
had  issued  to  the  deceased  person  during  life."  Although  this 
patent  was  issued  in  1829,  yet,  if  Pierre  Orignon  had  sold  this 
land  in  his  life-time,  after  its  confirmation  to  him  by  congress, 
under  this  act  of  congress,  the  patent  would  inure  to  the  benefit 
of  his  vendee.  By  the  act  of  Michigan,  the  administrator  was 
authorized  to  convey  the  same  title  that  Pierre  Grignon  had  and 
held  in  his  life-time,  or  could  have  conveyed,  if  living,  in  1826. 
We  must  give  effect  to  these  acts,  and  consider  the  alienee  of 
the  legal  representative  of  Pierre  Grignon,  under  this  act,  the 
same  as  if  he  were  the  alienee  of  said  Pierre  Grignon  himself, 
and  entitled  to  the  same  rights  and  title.  In  either  case  the 
alienee  might  have  obtained  this  patent  from  the  land  office,  on 
producing  his  deed  or  assignment  of  the  land.  This  patent, 
therefore,  although  issued  in  1829,  to  Pierre  Grignon,  can  not 
give  his  heirs  any  right  or  title  to  the  land,  to  enable  them  to 
cecover  the  possession  of  the  premises  of  a  purchaser  of  the 
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same,  from  the  administrator  of  said  Pierre,  but  it  must  inure 
to  his  benefit  and  those  claiming  under  him. 

It  is  the  opinion  of  this  court,  that  the  decisions  of  the  dis- 
trict court  on  the  various  points  submitted  and  the  judgment  on 
the  Terdict  of  the  jury  be  afiSrmed,  with  costs  in  favor  of  the^ 
defer  dants. 


This  aase  went  on  writ  of  error  to  the  sapreme  oonrt  of  the  United  States. 
The  judgment  was  affirmed:  See  ChigjunCa  Lessee  y.  Astor,  2  How.  319.  It. 
was  there  held,  that  the  granting  of  the  license  by  the  coonty  oonrt  was  a 
binding  adjudication;  that  all  facts  necessary  to  give  jurisdiction  as  well  a» 
to  warrant  the  license  existed,  and  that  the  reoord  was  oondnsiTe  eWdeno^ 
thereof.  It  was  farther  held,  that  an  act  of  congress  confirming  a  title» 
makes  a  legal  title  without  a  patent.  It  will  be  seen  that  the  reasons  giveii 
by  the  two  oourts  for  their  decisions  are  similar. 


Pabkison  v.  Bbaoeen. 

[1  Pnrmr,  174,  and  1  Btjbnxtt.  18.] 

Patent  which  Appears  on  its  Face  to  have  been  Leqallt  Ezboutkd^ 
is  presumed  to  have  been  executed  by  the  proper  officers.  The  burden  of 
showing  that  it  was  not,  is  upon  the  party  opposing  it.  The  presump- 
tion is  not  removed  in  a  case  where  the  president's  name  and  the  filling 
up  of  the  patent  appear  to  be  in  the  same  handwriting,  while  the  seore> 
tary's  name  appears  to  be  in  a  different  handwriting. 

CkXNOBBBS  MAT  Pass  BsTaoACTrvK  AcTS,  in  furtherance  of  the  powers 
granted  it  by  the  constitution.  Thus  it  may,  by  reason  of  its  power  to 
regulate  the  disposition  of  the  public  domain,  declare  imperfect  patents 
to  be  of  effect  from  the  day  that  they  were  issued. 

In  a  Ck)UBT  OP  Law,  a  Patent  is  op  Ck)N0LU8ivs  Efpeot;  and  where  then 
are  two  conflicting  patents,  the  first  must  prevail  No  equitable  title  caa 
be  opposed  to  the  patent  where  a  recovery  is  sought  in  ejectment. 

EjBOTifENT.    The  opinion  states  the  facts. 

Mbsea  M.  Strong,  for  the  plaintiff  in  error. 

F.  J.  Dunn  and  T.  P.  Burnett,  contra.  ^ 

By  Court,  Millbb,  J.  This  was  an  ejectment,  brought  bj 
fhe  defendant  in  eiror  against  the  plaintiff  in  eiror,  in  the  dia- 
trict  court  of  Iowa  county.  The  court  admitted  in  eyidence,  on 
the  part  of  the  plaintiff,  a  jMitent  purporting  to  have  been  signed 
in  the  name  of  the  president  of  the  United  States  by  his  sec- 
retaiy  for  that  purpose.  The  patent  apx>ears  on  its  face  to  havo 
been  regularly  executed,  sealed,  and  recorded,  according  to  law; 
but,  because  the  filling  up  of  the  patent  and  the  name  of  the^ 
president  appear  to  be  in  the  same  handwriting,  and  the  signa- 
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tore  of  the  secretaiy  in  another,  it  was  thereby  inferred  that  the 
president  had  not  signed  it,  or  that  the  secretary  had  not  signed 
the  president's  name,  according  to  the  requisites  of  the  statute. 
The  objection  was  merely  made  on  the  ground  of  this  supposi- 
tion, without  offering  to  produce  witnesses  to  proTe  that  it  was 
not  executed  according  to  law.  The  patent  appearing  on  its 
face  to  have  been  legaUy  executed,  sealed,  and  recorded,  it  is  pre- 
sumed to  have  been  done  by  the  proper  officers,  until  the  contrary 
appears:  3  Stark.  Ev.  1248-1250;  The  King  v.  Hawkins,  10  East, 
216;  Williams  y.  East  India  Company,  3  Id.  200;  HartweU  y.  Boot, 
19  Johns.  847  [10  Am.  Dec.  232];  PoWs  Lessee  y.  Wendal,  9 
Cranch,  98;  S.  0.,  sub  nom.  Polk's  Lessee  y.  Wendell,  6  Wheat. 
804;  Patterson  y.  Jenks,  2  Pet.  237;  Oroves  y.  Slaughter,  15  Id. 
490. 

But,  if  this  objection  to  this  patent  were  sustained  by  legal 
proof,  the  act  of  congress  entitled  an  act  to  confirm  land  x>at- 
ents,  approyed  March  3, 1841,  cured  this  alleged  defect.  It  is 
alleged,  howeyer,  that  it  only  became  a  legal  patent,  and  yested 
the  legal  title  to  the  land  in  the  patentee,  on  the  date  of  its 
confirmation,  and  not  before.  Congress  has  the  sole  power  to 
dispose  of  the  public  domain,  and  to  declare  the  dignity  and 
effect  of  titles  emanating  from  the  United  States,  and  as  it  is 
not  restrained  by  the  constitution  from  passing  such  a  law,  its 
propriety  and  constitutionality  can  not  be  questioned.  Eyen  in 
the  states  where  legislatures  are  restricted  and  restrained  from 
passing  laws  impairing  the  obligation  of  contracts,  such  statutes 
of  confirmation  or  correction  are  common.  The  supreme  court 
of  Fennsylyania,  in  the  case  of  Underwood  y.  Lilly,  10  Serg.  & 
B.  97,  decided  that  the  act  of  assembly  of  that  state,  confirming 
certain  judgments  in  Tork  county,  was  not  unconstitutional, 
although  retroactiye.  A  similar  decision  was  made  on  the  con- 
stitutionaliiy  of  the  act  curing  defects  in  preyious  acknowledg- 
ments of  deeds  hj  femes  covert:  Bamet  y.  Bamet,  15  Serg.  &  B. 
72  [16  Am.  Dec.  516];  Tate  y.  StooUzfoos,  Id.  35  [16  Am.  Dec. 
546];  Mercer  y.  Watson,  1  Watts,  356.  A  similar  decision  was 
made  by  the  same  court  respecting  an  act  proyiding  for  the 
closing  of  the  concerns  of  banking  institutions,  although  that 
act  operated  upon  suits  pending  at  the  time  of  its  jNissage, 
BO  as  to  render  them  yalid:  Blackney  y.  Bank  of  Oreencastle 
[Bleakney  y.  The  Farmer^  and  Mechanics'  Bank],  17  Serg.  &  B. 
64  [17  Am.  Dec.  635].  Similar  decisions  haye  been  made,  to 
a  yeiy  great  number,  on  similar  laws,  some  of  which  will  be 
Icnmd  in  EhrenseUer  y.  Union  Canal  Co.,  1  Bawle,  181;  Ikrrqnka 
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Company  y.  CommonioeaUhf  2  Watts,  433;  CommonivedUh  y.  Mo 
Closkey,  2  Bawie,  374;  Smith  y.  Merchand's  Ea^rs,  7  Serg.  k  B. 
260  [10  Am.  Dec.  465];  Bambaugh  y.  Bambaugh,  11  Id.  191. 

The  third  and  f  ourtti  errors  assigned  are  upon  the  rejection  of 
a  duplicate  receipt  from  the  receiyer  of  public  moneys  for  the 
Mineral  Point  land  district,  to  defendant,  for  the  land  in  dis- 
pute, and  other  eyidence  connected  with  the  possession  and 
entry  of  this  land  preyious  to  the  patent.  This  receipt  is  dated 
on  tiie  fifteenth  of  March,  1836,  and  the  patent  of  plaintiff  is 
dated  on  the  tweniy-seyenth  of  April,  1840,  but  it  does  not  ap- 
pear when  the  patentee  paid  for  the  land  and  obtained  his  re- 
ceipt. In  a  court  of  law  the  patent  is  condusiye.  Eyen  in  the 
case  of  conflicting  patents,  the  first  patent  is  condusiye,  and 
relief  can  only  be  had  in  a  court  of  chancery:  Jackson  y.  Lawton^ 
10  Johns.  23  [6  Am.  Dec.  311];  Jackson  y.  Hart,  12  Id.  77; 
PoWs  Lessees.  Wendal,  9  Cranch,  98;  Brush  v.  Ware,  15  Pet. 
105;  MUer  y.  Kerr,  7  Wheat.  1;  Groves  y.  Slaughter,  15  Pet. 
490.  It  is  true  that  there  is  no  objection  to  going  into  facts 
behind  the  patent  in  support  of  the  titie,  particularly  in  states 
where  there  is  no  court  of  chanceiy,  it  may  be  necessaiy;  but 
in  this  territory  we  haye  a  court  of  chanceiy  of  sufficient 
power  to  inquire  into  the  equitable  interests  of  the  parties. 
There  might  haye  been  no  impropriety  in  receiying  the  eyidence 
offered,  but  it  could  not  preyail  against  the  patent  of  the  plaint- 
iff, under  the  charge  of  the  court;  but  as  there  was  no  offer  to 
accompany  the  eyidence  offered  with  a  patent,  the  court  was 
right  in  rejecting  it.  An  equitable  titie  can  not  preyail  in  an 
ejectment  against  a  legal  titie.  In  an  ejectment  the  parties  are 
confined  to  their  legal  rights.  If  there  is  equiiy  in  the  case  it 
must  be  disposed  of  in  the  court  of  chancery. 

The  first  error  assigned  relates  to  the  refusal  of  the  court  to 
put  off  the  trial  on  affidayits  filed.  As  these  affidayits  contain  a 
statement  of  facts  not  then  in  the  possession  of  the  party,  as  the 
ground  of  the  application,  and  as  it  abundantiy  appears  that  the 
same  or  similar  matters  were  properly  rejected  by  the  court,  and 
that  these  would  also  haye  been  rejected  if  offered,  the  court 
will  not  reyerse  the  judgment. 

Judgment  of  the  district  court  affirmed,  with  costs. 
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Bbown  V.  Bicenell. 

[1  PziraET,  090,  and  1  BTnurarr,  tfS.] 

Beatutb  or  Limitations  that  kust  (JovEnir  is  That  ov  thi  F6buic»  and  noi 
that  ol  the  place  of  the  contract. 

Pbovision  Pobtponiko  thb  BumoNo  of  thb  Statuts  until  the  defendant 
oomes  into  the  state,  where  he  is  without  the  state  at  the  tune  that  tba 
cause  of  action  accrues,  applies  to  the  case  of  defendants  who  were  no&« 
at  the  time  that  the  cause  of  action  accrued. 


Assumpsit.    The  opinion  states  the  case. 
H.  N.  WeUa,  for  the  plaintiff  in  error. 
Edward  V,  WhitoUy  contra. 

By  Coarty  MnxEB,  J.  The  plaintiff  in  error  faronght  Miit 
agahist  the  defendant  in  error  on  certain  promissory  notes,  in 
the  district  court  for  the  county  of  Bock,  dated  at  ProTidence, 
Bhode  Island,  on  the  fifteenth  day  of  February,  1833,  and  to 
become  due  in  six  months  thereafter;  and  it  was  made  to  appear 
fay  the  pleadings  and  sustained  by  the  evidence,  that  the  defend- 
ant came  into  the  territory  about  four  years  before  the  time  when 
the  suit  was  brought.  It  was  claimed  on  the  part  of  the  plaint- 
iff, that,  under  the  tweniy-fourth  section  of  the  act  concerning 
the  time  of  commencing  actions,  which  provides,  that  *'  if  at 
the  time  when  any  cause  of  action  mentioned  in  the  act  shall 
accrue  against  any  person,  he  shall  be  out  of  the  territory,  the 
action  may  be  commenced  within  the  time  therein  limited  there- 
for, after  such  person  shall  come  into  the  territory,"  he  was  not 
barred  of  his  recovery.  It  is  very  clear,  that  if  it  were  not  for 
this  provision  in  the  statute,  this  claim  would  have  been  barred 
in  six  years. 

The  plea  of  the  statute  of  limitations  is  a  plea  to  the  remedy: 
MsElmoyAey.  Cohen,  13 Pet.  329; Linoolnv.  BatteOe,  6  Wend. 476; 
Andrews  v.  HerHot,  4  Oow.  628,  630,  note;  Van  Reimsdyk  v.  Kome^ 
1  Oall.  371;  Hunt  v.  Bousmaniere,  2  Mason,  361;  Bank  ofALex- 
andria  v.  Dyer,  14  Pet.  141.  A  statute  of  limitations  is  a  mere 
municipal  regulation,  founded  upon  local  policy;  and  a  foreign 
statute  can  not  be  pleaded  in  our  courts:  Buggies  v.  Keeler,  8 
Johns.  263  [3  Am.  Dec.  482];  MsElmoy-le  v.  CoTien,  13  Pet.  312. 
The  disability  which  entitles  a  party  to  the  benefit  of  the  above 
provision,  must  exist  when  the  right  of  action  accrues;  that  is, 
when  the  right  of  action  accrues  the  debtor  must  be  out  of  the 
territory:  Jackson  v.  Johnson,  6  Cow.  74  [16  Am.  Dec.  433]; 
ScoviUe  V.  Canfield,  14  Johns.  838;  Baynumd  v.  Wheeler,  9  Cow. 
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296;  Wheder  y.  Baymond,  5  Id.  231;  Andrews  y.  Herrioij  4  Id. 
608;  WhiUemore  y.  Adams,  2  Id.  626;  Fanning  y.  Conaequa,  17 
Johns.  511  [8  Am.  Deo.  442].  Under  similar  pioyisions  in  the 
statutes  of  limitation  in  force  in  the  states  of  New  York  and 
Massachusetts,  the  courts  of  those  states  haye  decided,  that  in 
cases  of  debts  accrued  against  persons  out  of  those  states,  who 
afterward  came  into  those  states,  the  statute  of  limitations 
could  not  be  pleaded  in  bar  until  the  said  debtors  were  in  the 
said  states  for  the  term  of  six  years:  Dtoight  y.  Clark,  7  Mass. 
615;  WkUe  y.  BaUey,  3  Id.  271;  Byrne  y.  CrtnminOiidd^lFiok. 
268;  Buggies  T.  Keeler,  3  Johns.  263  [3  Am.  Dec.  482];  Stoi^a 
Gonf .  of  Laws,  482-488.  In  the  case  of  Btdger  y .  Boche,  11  Pick. 
86  [22  Am.  Dec.  859],  where  a  debt  was  contracted  in  a  foreign 
country,  between  subjects  thereof,  who  remained  there  until  the 
debt  became  barred  by  the  statute  of  limitations  of  such  country, 
it  was  decided  that  the  statute  of  limitations  of  Massachusetts 
could  not  be  pleaded  in  bar  to  an  action  upon  the  debt,  brought 
within  six  years  after  the  parties  came  into  that  state. 

The  judgment  of  the  district  court  of  Bock  county,  which 
was  in  faror  of  the  defendant,  must  be  reyersed. 


For  limilMr  detenniiiatioDfla  see  Kk^  t.  Lame,  S7  Am.  Dee.  187,  end 
eited  in  the  note. 

Pavbntb  abb  hot  ImACHABLB  OoLLATiRAiJiT  foT  matten  not  appesr- 
ing  upon  their  fMe:  Jaehim  t.  JJorf,  7  Am.  Deo.  280;  8tro$ktr  t.  CkUke^,  8 
U.  683;  Jaekmmr.  LawCan,  6  Id.  811. 
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Campbell  v.  Sfengb. 

[4  AX.AB41IA,  643.] 

Lbv  of  ▲  JvBainiiT  ExmnDS  to  all  lands  of  the  jadgmAnt  dobtor  wtthla 

ih«  state. 
Lbv  or  ▲  Seniob  Judgmsnt  mat  bb  Lost  by  the  laohes  of  the  Judgment 

ereditor;  and  a  bona  Jide  pnrohaaer  under  a  fari  faeku  upon  a  Jimiar 

Judgment  will  take  priority. 
lOM  or  A  JuDOMXNT  18  DiBOHABOSD  bysoing  oot  a  writof  error  and  jiqm^ 


BasFESHiov  or  thx  Biokt  to  laara  BziooTioir,  by  forthooming  bonda,  or 
bonds  to  try  the  right  of  property,  does  not  diacharge  the  lien  of  a  Judg- 
ment. 

iMrr  ON  Pbopebtt  8urricm«T  to  SATiarr  ah  Bxsootion  will  diacharge 
the  judgment  debtor,  although  the  goods  seized  be  wasted  by  the  aheriflL 

IdBT  or  A  Skniob  Judgment  is  Disohabosd,  so  far  as  respects  subsequent 
Judgment  creditors,  by  leaving  the  property  levied  on,  if  sufficient  to 
satisfy  the  execution,  in  the  possession  of  the  judgment  debtor,  by  whom 
it  is  lost  or  destroyed. 

Iavt  and  Salb  mroKB  a  Skniob  Execution  will  be  considered  a  satisfao- 
tion  of  the  judgment,  so  far  as  it  affects  junior  executions,  subsequently 
levied  on  other  property  of  the  judgment  debtor,  although  the  sheriff 
may  misapply  the  money  obtained  thereby. 

Ebbob  to  the  circuit  court  of  Talladega.  The  defendaiit«  as 
sheriff,  having  realized  eertEon  moneys,  from  the  sale  of  some 
lands  of  one  Moore,  paid  the  same  into  court,  pending  the  de- 
termination of  the  question  concerning  the  prioriiy  of  seyeml 
judgments  against  Moore,  under  which  such  money  was  col- 
lected. Plaintiff  then  brings  this  motion  against  the  defend- 
ant for  neglecting  to  satisfy  an  execution  against  one  Chandler 
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and  the  aaid  Mooze.    Judgment  was  given  in  faTor  of  ibe  de- 
fendant.   The  further  facts  appear  in  the  opinion. 

Msrrii  and  Pryor^  for  the  plaintiff  in  error. 

OhUton,  contra. 

By  Conrty  Obmosd,  J.  The  decdsion  of  this  ease  depends  on 
the  ascertainment  of  certain  principles  which  may  be  thus 
stated: 

1.  What  is  the  extent  of  the  lien  created  on  lands  by  the  ven* 
dition  of  a  judgment  ? 

In  the  case  of  Morris  t.  EUis^  8  Ala.  660,  we  held  that  a  judg- 
ment created  a  lien  on  real  estate,  but  it  was  not  then  neoeseazy 
to  determine  its  extent,  as  the  lands  were  situate  in  the  county 
where  the  judgment  was  rendered.  The  conclusion  there  at> 
tained  was  derived  from  the  intention  of  the  legislature,  mani- 
fested in  the  different  statutes,  by  which  lands  had  been  sub- 
jected to  the  discharge  of  judgments,  and  we  can  perceive  no 
reason  for  confining  the  lien,  which,  by  operation  of  law,  is 
consequent  upon  the  judgment,  to  the  county  in  which  the  judg- 
ment is  rendered. 

In  the  case  of  judgments  rendered  by  this  court,  it  would 
scarcely  be  questioned  that  the  lien  created  thereby  was  co- 
extensive with  the  state.  Yet  we  can  perceive  no  reason  why 
that  effect  should  be  accorded  to  these  judgments  which  does 
not  apply  with  equal  force  to  the  judgments  of  any  other  court 
of  record.  In  either  case  the  lien  and  its  extent  must  depend 
on  the  statute  subjecting  lands  to  the  payment  of  judgments,  by 
sale  under  execution,  and  the  previous  enactment  on  the  same 
subject,  giving  the  writ  of  elegit.  As  the  lands  of  a  judgment 
debtor,  situate  in  any  part  of  the  state,  may  be  sold  to  satisfy  a 
judgment  rendered  in  any  county  of  the  state,  by  the  process  of 
the  court  rendering  the  judgment,  that  must  be  the  extent  of 
the  lien. 

The  argument  drawn  from  the  inconvenience  of  a  contrary 
doctrine  is  quite  persuasive  of  the  view  here  taken.  The  liens 
created  by  the  judgments  of  the  United  States  courts,  must  at 
least  be  as  extensive  as  the  jurisdiction  of  these  courts,  and  it 
would  be  inconsistent,  if  not  absurd,  that  a  judgment  rendered 
in  favor  of  a  foreigner  should  operate  more  extensively  and 
beneficially  than  one  in  favor  of  our  own  citizens. 

The  most  plausible  argument  against  this  extension  of  the 
lien  is  the  supposed  necessity  thereby  cast  on  a  purchaser  of 
examining  all  the  clerks'  offices  in  the  state,  before  he  can  pur- 


JaiL  1843.]  Campbell  v.  Spence.  303 

ehase  ivith  safety.  The  answer  to  this  objection  is,  that  a  pnr- 
ehasef  from  a  defendant  in  execution  may  always  protect  him- 
aelf  by  his  covenants  with  the  vendor,  and  a  Ixmafde  purchaser 
under  dkfierifacias  upon  a  junior  judgment,  would  be  protected. 
In  the  language  of  the  court,  in  the  case  of  Den  v.  MU^  1 
Hayw.  72,  **  were  the  law  not  so,  it  would  be  the  most  danger- 
ous thing  in  the  world  to  purchase  land  at  an  execution  sale. 
Dormant  judgments  might  be  revived  a  long  time  afterwards, 
and  the  innocent  vendee  evicted  without  the  possibility  of  ever 
regaining  the  purchase  money."  In  such  a  case  the  lien  of  the 
elder  judgment  would  be  lost  by  the  laches  of  the  plaintiff. 

2.  What  effect  upon  the  lien  of  the  judgment  has  the  super- 
seding the  execution  by  suing  out  a  writ  of  error  and  giving 
bond  with  surety? 

In  the  case  of  MbBae  and  Augwstin  v.  McLean^  8  Port.  188,  it 
is  assumed  as  a  settled  principle,  that  a  writ  of  error  and  super^ 
sedeas  discharges  the  lien  of  the  judgment,  and  such,  after  a  de- 
liberate examination,  is  our  opinion. 

In  the  case  of  WisweU  v.  Munroe^  4  Ala.  9,  at  the  last  term,  we 
held  that  where  the  judgment  had  been  superseded  on  error  to 
this  court,  that  the  judgment  of  the  inferior  court  was  merged  in 
the  judgment  of  this  court.  It  follows  that  the  lien  of  the  first 
judgment  is  lost,  as  that  could  not  continue  after  the  judgment 
on  which  it  was  founded  had  ceased  to  exist.  Nor  could  any 
execution  issue  in  such  a  case  upon  the  first  judgment.  But 
where  the  right  to  issue  execution  is  merely  suspended,  as  in 
the  case  of  forthcoming  bonds,  and  bonds  to  try  the  right  of 
property,  no  such  consequences  follow,  and  the  lien  of  the  judg- 
ment will  continue.  See  the  case  of  Hopkins  v.  Land^  4  Ala. 
427,  at  the  last  term,  in  which  it  was  held,  that  the  right  to  give 
a  delivery  bond  was  a  mere  power  to  delay  the  collection  of  the 
debt,  and  was  for  the  benefit  of  the  defendant,  and  that  after  a 
forfeiture  of  the  bond,  the  plaintiff  may  still  sue  out  execution 
on  the  judgment  if  he  elects  to  do  so. 

8.  What  will  amount  to  a  satisfaction  of  an  execution? 

One  of  ,the  judgments,  supposed  to  have  a  prior  lien  to  that 
of  the  plaintiff  in  error,  was  obtained  by  the  bank  at  Hunts- 
ville  for  five  hundred  and  seventy-five  dollars  debt,  and  nine 
dollars  and  twenly-two  cents  damages.  This  judgment  was 
prior  in  point  of  time  to  that  of  the  plaintiff;  an  execution  is- 
sued thereon,  came  to  the  hands  of  the  former  sheriff.  Griffin, 
who  levied  it  on  two  negroes  sufficient  in  value  to  satisfy  the  ex- 
ecution, which  he  returned  "  not  time  to  sell."    An  oLioB  fi.fa* 
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idsned  on  the  judgment  mthout  any  indoisement  of  the  former 
levy,  and  came  to  the  hands  of  a  depnty  of  the  new  sheriff 
(Spence),  by  whom  it  was  leyied  on  two  shives  of  ^alue  sufficient 
to  satisfy  the  execution,  and  was  returned  with  the  levy  indorsed, 
and  that  he  had  appointed  the  first  Monday  in  May  for  the  sale. 

There  can  be  no  doubt  that  a  le^y  and  seizure  by  the  sheriff 
of  property  sufficient  to  satisfy  the  execution,  will  be  a  dis- 
charge to  the  defendant,  though  the  goods  be  wasted  by  the 
sheriff.  It  is,  however,  said  that  this  plea  is  personal  to  the  de- 
fendant, whose  goods  are  taken,  and  can  not  be  made  by  a  co- 
defendant,  because  it  is  not  an  actual  satisfaction:  Dyke  v.  Mer-- 
cer,  2  Show.  394.  It  does  not  appear  that  the  shives  levied  on 
have  been  sold,  or  that  there  has  been  a  satisfaction  in  point  of 
fact  of  the  execution,  although  in  law  it  must  be  so  regarded,  as 
it  respects  the  defendant  in  execution,  if  the  property  has  been 
actually  seized  by  the  sheriff.  And  although  the  bank  (plaintiff 
in  execution)  would  have  an  imdoubted  right  to  hold  the  sheriff 
responsible  on  his  levy,  we  can  not  perceive  on  what  principle 
the  plaintiff  in  error  could  insist  on  its  foregoing  its  lien  on  the 
land,  and  resorting  to  an  action  against  the  sheriff.  From  the 
case  as  stated  on  the  record,  we  are  of  opinion  that  the  judg- 
ment  of  the  bank  has  the  superior  lien. 

The  judgment,  however,  of  the  bank,  obtained  at  the  sasL^ 
term  of  the  court,  for  three  thousand  dollars,  does  not  stand  in 
the  same  predicament.  In  that  case,  as  in  the  preceding,  the 
fi/a.  came  to  the  hands  of  Griffin,  and  was  by  him  levied  on  a 
number  of  slaves,  sufficient  to  pay  the  debt,  and  was  also  re- 
turned **  not  time  to  sell/'  An  aliaa  issued  on  the  judgment, 
without  any  notice  of  the  former  levy,  and  was  placed  in  the 
hands  of  Spence,  by  whom  it  was  indorsed  levied  on  a  number 
of  slaves  of  sufficient  value  to  satisfy  it,  and  that  the  first  Mon- 
day in  May  was  appointed  for  their  sale.  This  levy  was  in- 
dorsed at  the  instance  of  one  Jordan,  who  had  purchased  and 
obtained  an  assignment  of  the  judgment,  by  whose  directions 
the  slaves  were  permitted  to  remain  in  the  possession  of  Moore, 
the  defendant,  and  who  engaged  to  deliver  them  on  the  day  ap- 
pointed for  the  sale.  The  negroes  were  not  present  when  the 
levy  was  made,  and  were  not  delivered,  or  ever  came  to  the 
sheriffs  hands. 

It  is  not  necessaiy  now  to  consider  what  acts  on  the  part  of  a 
plaintiff  in  execution,  in  giving  delay  and  authorizing  the  de- 
fendant to  retain  property  levied  on,  will  render  the  execution 
dormant,  and  give  a  preference  to  executions  issued  on  junior 
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jndgmentB,  a&d  levied  on  ihe  same  properly.  That  such  delay 
when  unreasonable,  will  sabject  fhe  properly  to  sale  under 
junior  executions,  appears  to  be  well  settled.  In  the  case  of 
Bussett  T.  CHbbB,  5  Cow.  890,  the  law  was  thus  ruled,  after  an 
examination  of  all  the  New  York  and  many  English  authoiilaes. 
See  also  Benjamin  t.  SmUh^  4  Wend.  332. 

In  this  case,  a  levy  was  made  on  properly  sufSdent  to  satisfy 
the  execution — ^it  is  left  in  the  possession  of  the  defendant  in 
execution,  the  father-in-law  of  the  assignee  of  the  judgment,  on 
his  promise  to  have  it  forthcoming  on  the  day  appointed  for  the 
sale,  it  is  not  produced  or  delivered,  and  must  be  regarded,  as 
it  respects  other  judgment  creditors,  a  satisfaction.  If  the  con- 
duct of  Jordan  is  not  absolutely  fraudulent,  its  direct  tendency 
is  to  aid  the  defendant  in  the  commission  of  a  fraud  upon  a  por- 
tion of  his  creditors,  and  he  mtist  abide  the  consequences  of  his 
own  act. 

It  appears  further  that  Qxiffin,  the  former  sheriff,  had,  when 
his  term  expired,  executions  in  his  hands  to  the  amount  of 
twenty-nine  thousand  dollars,  by  virtue  of  which  he  had  levied 
and  sold  properly  to  the  amount  of  twenty-four  thousand  dol- 
lars, and  that  the  executions  in  his  hands  on  judgments  older  in 
date  than  that  of  the  plaintiff  in  error,  amounted  to  something 
lees  than  twenty-four  thousand  dollars — ^the  residue  being  the 
amount  due  on  judgments  subsequent  to  that  of  the  plaintiff. 
That  Oriffin,  in  applying  this  money  to  the  satisfaction  of  the 
executions  in  his  hands,  did  not  regard  the  date  of  the  judg- 
ments, leaving  two  executions  unsatisfied  which  were  older  in 
date  than  that  of  the  plaintiff  in  error;  one  in  favor  of  N. 
M.  Marks,  for  about  five  thousand  dollars,  and  one  in  &vor  of 
the  Branch  Bank  at  Mobile,  for  two  thousand  four  hundred  and 
sevenly-six  dollars.  These  two  executions  had  been  levied  on 
the  land  sold  by  Spence,  and  on  some  slaves  which  Griffin  had 
in  his  hands  remaining  imsold. 

From  this  statement  it  appears  a  levy  and  sale  was  made 
under  these  executions,  sufficient  for  their  satisfaction,  and  in  a 
contest  with  junior  judgment  creditors,  who  have  acquired  a  lien 
on  other  properly,  it  mtist  be  regarded  as  a  satisfaction.  To 
hold  otherwise  would  be  to  permit  the  sheriff  virtually  to  de- 
stroy the  lien  created  by  the  law  in  favor  of  the  judgment  of 
the  plaintiff  in  error,  and  to  prefer  those  judgments  younger 
than  his,  which  were  capriciously  discharged  by  him,  out  of  the 
money  belonging  to  Marks  and  the  Branch  Bank  at  Mobile.  It 
was  their  duty  to  attend  to  the  application  of  the  money  ob« 
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lained  hj  a  sale  under  their  executions,  and  by  n^leoting  to  do 
so,  they  -will  be  remitted  to  their  claim  against  the  sheriff,  and 
"will  not  be  permitted  to  interfere  with  the  lien  of  a  junior  judg« 
ment  creditor  subsequently  obtained.  As  the  seizure  of  prop- 
erty by  the  sheriff  sufficient  to  discharge  the  debt,  wiU  be  a 
satisfaction  as  it  regards  the  defendant  in  execution,  though  the 
property  be  wasted  by  the  sheriff,  so  wiU  a  levy  and  sale  under 
a  senior  execution,  be  considered  a  satisfaction  as  it  respects  a 
junior  execution,  subsequently  levied  on  other  property  of  the 
defendant,  although  the  sheriff  may  make  a  misapplication  ot, 
or  waste  the  money. 

This  principle  was,  in  effect,  held  at  the  last  term,  in  thecasa 
of  Smith  T.  Edgan,  4  Ala.  93,  which  was  a  n^otion  suggesting  that 
Smith,  the  sheriff,  could  have  made  the  money  on  an  execution 
of  Hogan,  by  due  diligence.  The  defense  was,  that  the  sheriff 
had  levied  executions  having  a  prior  lien  to  that  of  Hogan,  on 
all  the  property  of  the  defendant  which  was  not  more  than  suf- 
ficient in  value  to  satisfy  them — and  this  court  held  that  a 
sufficient  answer  to  the  motion. 

The  sheriff  has  a  right,  and  it  is  his  duty,  when  he  entertains 
a  reasonable  doubt  as  to  the  proper  return  to  make,  and  when  a 
return  either  of  nulla  bona^  or  satisfaction,  might  subject  to  him 
an  action,  to  suggest  his  doubt  to  the  court,  which  will  enlaige 
the  time  for  making  his  return,  until  the  right  can  be  ascertained, 
or  he  is  sufficiently  indemnified  by  one  of  the  parties.  See  the 
authorities  collected  on  this  subject  in  Watson  on  Sher.  196. 

This  the  sheriff,  Spence,  has,  in  effect,  done  in  this  case,  and 
the  case  agreed  on  by  the  parties,  enabled  the  court  to  ascertain 
the  priorities  of  the  several  executions. 

From  what  has  been  adduced  in  the  preceding  part  of  this 
opinion,  it  follows  that  in  a  contest  between  rival  executions  for 
the  proceeds  of  the  sale  of  lands,  if  the  lien  is  not  lost  in  some 
of  the  modes  here  pointed  out,  the  date  of  the  respective  judg- 
ments will  determine  the  priority  of  right;  and  the  question 
will  not  be  affected  by  the  fact  merely,  that  some  of  the  execu- 
tions remained  in  the  hands  of  a  former  sheriff. 

By  the  application  of  this  rule,  in  connection  with  the  other 
principles  stated  in  this  opinion,  it  follows,  that  of  the  eight 
judgments  first  described  in  the  agreed  case,  but  two  have  a 
prior  right  to  the  money  to  that  of  the  plaintiff  in  error. 
These  are  the  judgments  obtained  by  the  bank  at  Huntsville,  in 
August,  1841,  for  five  hundred  and  eighty-four  dollars  and 
twenty-two  cents,  and  the  one  in  favor  of  the  State  Bank,  at 
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Tosoaloosa,  of  Februaij,  1840,  for  nine  hundred  and  nineteen 
dollars  and  sixty-six  cents.  It  has  also  been  shown  that  the  two 
executions  on  judgments  older  than  that  of  the  plaintiff,  in 
the  former  sheriff's  hands  in  favor  of  Marks  and  of  the  Branch 
Bank  at  Mobile,  must,  as  it  respects  the  plaintiff  in  error,  be 
considered  satisfied. 

This  leaTes  of  the  proceeds  of  the  land  sold  by  Spence,  a 
surplus  sufficient  to  satisfy  the  judgment  of  the  plaintiff  in 
error,  and  the  court  below  erred  in  not  making  that  appropria- 
tion of  the  monej. 

The  judgment  of  the  court  below  must  therefore  be  reversed 
and  here  rendered  for  the  amount  of  the  judgment  of  the 
plaintiff  in  error* 

jrvDOMUiT  Lmr  in  oo-extemive  with  the  Jnnadiotioii  of  the  oourl  mdefw 
lug  the  Jadgment:  Saads  ▼.  Symmei^  13  Am.  Deo.  821,  and  note. 

How  Ledt  mat  bx  Lost  ob  Postfonxd  bt  Laohxs:  See  the  oaees  in  thto 
•eriee  dted  in  the  note  to  JUiehie  ▼.  Planter^  Bank,  34  Am.  Deo.  110. 

Skizubs  bt  thb  Sbmbsww  of  Goods  SnniGnDnr  to  ntufy  the  Judgment^ 
operates  as  a  conditional  diaohaxge  of  the  same:  HuiU  ▼.  Breadimg^  14  Am. 
Deo.  ess. 


HowABD  V.  Eennedt's  Ex'bs. 

[l  ATjAIUma,  fin.] 

JonGMSHT  nr  JSnannaxT  BnoMS  only  the  parties  thereto  and  their  prirlssi 

and  no  tenant,  whose  possession  Ib  distinct  from  that  of  the  parties  to  the 

action,  can  be  oosted  by  an  execution. 
AflnoNXB,  PxNnxNTB  LiTX,  OF  A  DxTBRDANT  IN  EjBOTifSNT,  is  boond  bj  the 

jadgment,  and  may  be  dispossessed  by  the  writ  of  posssssion  Issusd 

thereonder. 

XZBODTIOH  OF  A  JTUDOMXNT  IK  STBCfTMBHT  AGAnvn  A  StBANOEB,  not  In 

privity  with  the  defendant,  and  having  i>Hfiia  facie  a  valid  title^  will  be 
set  aside  on  motion,  and  m  refnsal  so  to  do  is  reviewable  on  writ  of  error. 


MoTZOH  to  set  aside  a  judgment  by  default,  in  an  action  of 
ejectment,  in  which  Doe,  ex  dem.  Kennedj^s  executors,  mm 
plaintiff,  and  I.  H.  Lewis  and  N.  Otis  were*  defendants.  The 
further  facts  appear  in  the  opinion.    The  motion  was  denied. 

Adams,  for  the  plaintifis  in  error. 

Stewart,  for  the  def enda^t  in  error. 

By  Court,  Oolloeb,  C.  J.  The  questions  to  be  considered  are: 
1.  Against  whom  does  the  judgment  in  ejectment  operate  ?  2. 
Is  it  competent  for  the  court  rendering  the  judgment,  after  the 
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writ  of  habere  facias  possessionem  has  been  executed,  to  set  aside 
the  execution  and  judgment,  and  let  in  a  stranger  (having  prima 
fade  a  valid  title)  to  defend,  who  it  appeared  was  not  in  privity 
vrith  the  defendant?  Is  the  refusal  to  set  aside  a  judgment  and 
execution  imder  such  droumstances  revisable  on  error  ? 

1.  The  judgment  in  ejectment  determines  the  right  of  the 
plaintiff  to  recover  of  the  defendant;  and  is  binding  only  on  the 
parties  thereto  and  their  privies;  consequently,  no  tenant  whose 
possession  is  distinct  from  that  for  which  the  action  was  brought, 
can  be  ousted  by  an  execution.  Thus  in  Ex  parte  Reynolds,  1 
Cai.  500,  the  court  say:  ''  It  is  a  settled  rule  of  practice,  that  no 
ienant  who  was  in  possession  anterior  to  the  commencement  of 
«n  ejectment,  can  be  dispossessed  upon  a  judgment  and  writ  of 
possession  to  which  he  is  no  party/'  See  also  GhUes  v.  Stephens, 
1  A.  E.  Marsh.  333;  Kircheval  et  al.  v.  Ambler,  7  J.  J.  Marsh. 
626*  But  the  defendant  can  not,  by  a  transfer  of  his  possession, 
pendente  lite,  defeat  the  action;  the  plaintiff  may,  notwithstand- 
ing, proceed  to  judgment  and  eject  the  assignee.  If  the  law  were 
otherwise,  it  would  be  in  the  power  of  the  defendant  to  put  the 
plaintiff  to  his  new  action  as  often  as  he  thought  proper  to  assign: 
Jackson  v.  TuMle,  9  Cow.  239,  240. 

2.  This  is  a  novel  question  in  this  court,  and  we  must  conse- 
quently be  guided  by  principle,  and  the  decisions  of  other  judi- 
-cial  tribunals.  In  Doe  ex  dem.  Troughton  v.  Roe,  4  Burr.  1996, 
41,  judgment  was  regularly  obtained  against  the  casual  ejector  by 
default;  the  landlord  of  the  premises  moved  to  set  aside  this 
judgment,  becatise  his  tenant  had  not  given  him  notice  of  the 
motion.  The  plaintiff  insisted,  that  his  judgment  being  fairly 
and  regularly  obtained,  could  not  be  affected  by  the  failure  of 
the  tenant  to  notify  his  landlord.  But  the  court  were,  however, 
of  opinion  that  possession  ought  not  to  be  changed  by  a  judg- 
ment in  ejectment,  where  there  has  been  no  trial  or  opportunity 
of  trying;  the  rule  which  requires  service  upon  the  tenant  in  pos- 
session, is  with  the  view  that  the  tenant  should  give  notice  to 
bis  landlord,  that  the  cause  may  be  tried  between  the  parties  in- 
terested in  the  qitestion.  It  was  accordingly  ordered,  that  the 
judgment  signed  in  the  cause,  and  the  writ  of  possession  issued 
thereon  and  executed,  be  set  aside — ^that  the  costs  occasioned  by 
the  judgment  and  taking  possession,  together  with  the  costs  of 
the  motion,  be  paid  by  the  tenant  in  possession — and  that  the 
landlord  of  the  tenant  be  made  defendant  (as  in  the  conditional 
rule),  and  that  he  shall  not  upon  the  trial  of  the  issue  to  be 
joined  between  the  parties  set  up  an  unsatisfied  term  or  any 
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tniBt  estate  to  defeat  the  lessor;  and  also  to  admit  the  lessor  "was 
seised  of  the  premises  in  question.  To  the  same  effect  is  Dae  ex 
dem.  Orocer^B  Company  t.  Boe^  5  Tatmt.  206.    So  in  Den  ex  dent. 

Sheppard  t. ,  2  Halst.  161,  the  attorney  for  the  plaintiff 

at  the  preceding  term,  had  signed  a  judgment  by  default  against 
the  casual  ejector,  and  issued  a  habere  facias  possessiionem  in 
yacation,  which  had  been  executed.  The  defendant  moved  the 
court  to  set  aside  the  judgment  and  execution,  upon  an  affidavit 
that  plaintiff's  attorney  had  agreed  to  draw  up  and  exchange 
consent  rules  with  the  defendant's  attorney;  this  being  relied  on, 
defendant  gave  no  further  attention  to  the  suit,  and  judgment 
was  entered  without  defendant's  knowledge,  though  he  had  a 
good  defense.  It  was  insisted,  that  although  the  judgment 
should  be  set  aside,  the  habere  facias  poasessumem  could  not  be 
avoided,  or  any  order  made  for  the  restitution  of  the  premises; 
but  the  court  directed  that  the  judgment  and  execution  be  set 
aside,  and  a  writ  of  restitution  issue  upon  the  payment  of  costs. 

Where  it  is  shown  to  the  court  by  affidavit,  that  one  having  no 
privity  mth  the  defendant,  but  in  possession  anterior  to  the 
commencement  of  the  action,  is  turned  out  by  a  writ  of  possea- 
sion  against  another,  a  writ  of  restitution  will  issue  to  restore 
him  to  the  possession  from  which  he  has  been  irregularly  ousted: 
Ex  parte  Beynolds,  1  Cai.  500.  And  in  Chiles  v.  Stephens^  1 
A.  K.  Marsh.  833,  it  was  determined,  that  if  a  man  was  turned 
out  of  possession  by  habere  facias  possessionem,  who  was  neither 
party  nor  privy  to  the  judgment,  he  may  maintain  a  writ  of  forci- 
ble entry  and  detainer.  In  that  case,  one  of  the  judges  thought 
a  writ  of  restitution  was  the  proper  remedy;  this  was  not  denied 
by  the  others,  who  were  of  opinion  that  it  was  not  the  exclusive 
remedy.  See  also  Stephens  v.  Chiles,  Id.  334,  in  which  it  was 
adjudged,  that  the  party  ousted  having  elected  to  proceed  for  a 
forcible  entry  and  detainer,  was  not  entitled  to  a  writ  of  restitu- 
tion. 

Adams  in  his  treatise  on  ejectment  (225)  thus  states  the  law 
on  this  point:  ''Judgments  against  the  casual  ejector,  irregu- 
larly obtained,  will,  as  a  matter  of  course,  be  set  aside;  and  as 
the  situation  of  claimant  and  defendant  in  ejectment  are  materi- 
ally different,  the  courts  are  liberal  in  their  rules  for  setting 
aside  judgments  against  the  casual  ejector-  although  really 
signed;  and  will  grant  them  even  after  execution  executed,  upon 
affidavit  of  merits,  or  other  circumstances,  which  at  their  dis- 
cretion they  may  deem  sufficient.  The  regular  mode  of  setting 
such  judgments,  is  by  rule  of  court,  for  the  party  having 
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obtained  ttie  judgment  to  give  up  the  possession;  but  if  the  dr- 
oumstances  of  the  case  do  require  it,  the  courts  will  order  a 
writ  of  restitution  to  be  issued:"  See  Jackson  ex  dem.  Notion  t. 
Stiles y  3  Cai.  183;  Jackson  ex  dem.  Eden  et  al.  t.  RatJibone^  3  Cow* 
291;  Jackson  ex  dem,  SiUherland  et  al.  t.  Stiles,  5  Id.  418;  Den 
T.  Johnson,  7  Halst.  277;  Jackson  y.  Stiles,  4  Johns.  489;  Jach^ 
son  V.  Eawley,  11  Wend.  182. 

In  the  case  before  us,  it  is  shown  by  the  affidavit  of  the  coun- 
sel of  the  plaintiffs  in  error,  that  the  parties  to  this  cause  claim 
under  tiUes  adverse  to  each  other,  that  the  plaintifEs  recovered 
the  possession  of  the  premises  by  verdict  and  judgment  in  eject- 
ment, prosecuted  against  the  lessee  of  the  representatives  of 
Thomas  Mather,  deceased.  The  defendants  recovered  a  judgment 
by  default  against  the  casual  ejector  in  an  ejectment,  of  which 
other  lessees  of  the  representatives  of  Thomas  Mather,  deceased, 
had  notice,  and  under  a  habere  facias  possessionem  thereon  issued, 
they  were  put  in  possession.  The  plaintiffs  were  in  possession 
under  their  judgment,  almost  four  years,  before  they  were  ousted* 
Of  the  pendency  of  the  defendant's  suit,  neither  the  plaintiffs  nor 
any  of  their  tenants  had  notice.  It  further  appears,  that  the 
validity  of  the  claims  of  the  respective  parties,  depends  upon 
the  adjustment  of  a  question  of  boundary,  which  has  never  been 
adjudicated;  although  several  suits  involving  the  same  question, 
have  been  pending  for  years.  The  plaintiffs'  counsel  declares 
his  confidence  in  tibe  superiority  of  their  titie. 

If  the  authorities  cited  correctiy  ascertain  the  law,  it  is  per* 
feotty- clear  that  the  plaintiflPJB  have  been  irregularly  ousted,  and 
that  the  circuit  court  should  have  caused  them  to  be  restored  to 
the  possession.  The  judgment  in  the  action  prosecuted  by  the 
defendants,  did  not  determine  the  validity  of  the  plaintiffs'  titie 
or  their  right  to  the  possession;  it  was  decisive  of  no  question 
in  which  they  were  interested,  and  could  in  no  manner  prejudice 
their  rights.  The  tities  set  up  by  the  respective  parties,  are 
wholly  distinct  from  each  other,  and  it  could  only  have  been 
ascertained  by  suit  litigated  by  them,  who  had  the  superior 
claim  to  the  premises.  It  seems  to  us  unnecessary  to  extend 
our  views  on  this  point,  as  a  mere  comparison  of  the  facts  with 
the  citations  we  have  made,  sufficienUy  shows  what  is  the  law 
applicable  to  the  case. 

As  the  judgment  of  the  defendants  does  not  at  all  affect  the 
plaintiffs  (the  tenants  to  whom  they  gave  notice  of  their  action 
having  no  connection  with  their  titie  or  possession),  it  might 
perhaps  be  questioned,  whether  any  terms  should  be  annexed 
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to  setting  aside  the  execution  and  restoring  them  to  the  posses- 
sion. But  we  decline  considering  this  question,  as  the  plaintiff 
voluntarily  consents  that  the  ejectment  may  be  reinstated,  and 
to  defend  against  the  same. 

3.  In  respect  to  the  last  question,  we  consider  it  closed  by 
previous  decisions  of  this  court.  In  CreigfUon  v.  Denby,  Minor^ 
250,  a  judgment  of  the  circuit  court  refusing  to  quash  an  execu- 
tion was  reversed  on  error.  And  in  WUkerson  v.  OoldihwaUey  1 
Stew.  &  P.  159,  a  judgment  of  the  circuit  court  upon  a  motion 
to  allow  a  judgment  to  be  amended  nunc  pro  tunc,  was  held 
revisable  on  error;  especially  as  the  costs  of  the  motion  were 
ordered  to  be  taxed  against  the  plaintiff  in  error.  This  case  is 
precisely  analogous  in  principle  to  the  one  at  bar.  We  might 
add  other  authorities  from  our  own  reports,  if  it  were  necessary, 
but  those  cited  are  sufficient  to  show  that  the  writ  of  error 
fihould  be  entertained. 

The  consequence  is,  the  judgment  is  reversed  and  the  cause 
temanded. 


Who  mat  bx  Dibpossbsskd  uhdsb  Juixxxest  nr  Bjbctmbkt.— It  may  be 
Iftid  down  as  a  general  mle,  admitting  of  no  exception,  that,  after  the  recov- 
ery of  a  judgment  in  favor  of  the  plaintiff^  in  an  action  of  ejectment,  the 
defendant,  or  defendants,  and  all  those  in  privity  with  him  or  them,  may  be 
dispossessed  under  the  writ  of  possession  issued  thereon:  Freeman  on  Judg- 
ments, sec.  171;  Freeman  on  Executions,  sea  475;  Sampmm  v.  OMeyer,  22 
Gal.  200;  Fogartjf  v.  Spairk$,  Id.  143;  WaUa(m  ▼.  DcwUng,  26  Id.  125;  L(mg 
T.  NeviUe,  29  Id.  131;  Bogers  v.  Parish^  35  Id.  127;  Weiherbee  ▼.  £>unu,  36 
Id.  147;  SaUmiee  ▼.  BUaa,  Id.  489;  VcUeniim  v.  Mahaney,  87  Id.  389;  Btmdl 
T.  Jf  oObn,  38  Id.  259;  Amesti  v.  Ctutro,  49  Id.  325;  Jackaon  ▼.  TuUie,  9  Cow. 
233;  Smith  t.  Trabue,  I  McLean,  87;  /ones  v.  OkOes,  2  Dana,  25;  WaOen  ▼. 
ffpff,  3  Sneed,  82;  Botes  v.  SmUh,  5  Id.  106;  Bodgen  v.  Bett,  53  Ga.  94; 
Joknwn  ▼.  FvUerUm^  44  Pa.  St.  466;  SmiUh  v.  ChgU,  58  Ala.  600;  L<mg  ▼. 
Mcrton,  2  Marsh.  40;  Hickman  ▼.  Dale,  7  Yerg.  149;  Parkt  v.  Moore,  37  Am, 
Dec.  589.  The  important  practical  question,  therefore,  in  the  application  of 
this  general  rule,  is,  to  determine  who  are  privies,  in  the  sense  in  which  the 
term  is  there  used,  and  what  relationship  with  the  party  defendant  is  necessary 
to  constitute  that  privity  which  is  essential  to  bind  with  the  operative  force 
of  a  judgment  in  ejectment,  a  third  person  not  a  party  to  the  action.  Prof. 
Oreenleaf,  in  his  treatise  on  evidence,  sec.  189,  says,  that  *'the  term  privity 
denotes  mutual  or  successive  relationship  to  the  same  rights  of  property." 
As  this  relationship  may  result  either  by  operation  of  law,  by  descent,  or  by 
transfer,  privies  have,  from  a  very  early  period  of  the  common  law,  been 
4ivided  into  three  classes:  1.  Privies  in  law,  as  lords  by  escheat,  tenants  by 
curtesy  or  in  dower,  executor,  or  admioistrator,  and  all  others  who  come  in 
i>y  operation  of  law.  2.  Privies  in  blood,  as  heirs  and  coparceners.  3. 
envies  in  estate,  which  includes  all  relationships  not  included  in  the  two 
inrevious  classes:  Co.  lit.  352  b;  Freeman  on  Judgments,  sea  162. 

Mr.  Freeman,  in  his  work  on  judgments,  sec.  162,  in  considering  the  prac- 
tical efficacy  of  this  classification,  remarks:  "Neither  this,  nor  any  other 
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cUtfBifioation  of  priTies,  is  of  any  considerable  importanoe  in  eonaidering  fh* 
operation  of  jadgments.  All  privies  are  in  effect,  if  not  in  name,  privies  u^ 
utate.  They  an  boond  becanse  they  haTe  succeeded  to  some  estate  or  inter- 
est which  was  bound  in  the  hands  of  its  former  owner;  and  the  extent  of  the 
estoppel,  so  far  as  the  privy  is  concerned,  is  limit.ed  to  controversies  afiboting 
this  estate  or  interest.  The  manner  in  which  the  estate  was  lawfully  aoqoired 
neither  limits  nor  extends  the  operation  of  the  estoppel  created  by  a  former 
adjndication,  and  is  therefore  immaterial.  It  is  weU  nnderstood,  though  not 
nsoally  stated  in  express  terms,  in  works  npon  the  subject,  that  no  one  i» 
privy  to  a  judgment  whose  succenion  to  the  rights  of  property  thereby  af- 
fected, occurred  previously  to  the  institution  of  the  suit."  In  applying  these 
lor^going  general  principles,  which  are  applicable  alike  to  all  Judgments,  t» 
the  judgment  rendered  in  the  speoifio  action  of  ejectment,  it  has  been  decided 
in  a  weU-considered  case  that  those  are  privies  "who  entered  under,  or  ac- 
quired an  interest  in  the  premises  from  or  through,  or  entered  without  title 
by  collusion  with  defendants,  subsequent  to  the  commencement  of  the  action, " 
and  are,  therefore,  bound  by  the  judgment  rendered  therein,  and  are  liable  to 
be  dispossessed  by  the  execution  of  the  writ  of  possession  issued  thereon: 
SaUerUe  v.  BUs$,  36  Cal.  489.  See  also  the  prior  cases  dted  in  this  note. 
Thus  it  has  been  held,  that  tenants,  who  enter  under  other  tenants,  on  whom 
notice  of  the  pendency  of  the  action  has  been  served,  are  liable  to  be  dispos- 
sessed under  the  judgment  rendered  therein:  Smith  v.  Trabue,  1  McLean,  87; 
Long  V.  NtviUe^  29  CaL  131;  Wcdden  v.  Bodley,  9  How.  34.  And  the  same 
result  follows  against  purchasers,  pendente  lite^  who  enter  under  the  defend- 
ant, either  as  vendees,  lessees,  or  otherwise:  Jones  v.  ChUea,  2  Dana,  25;  Jaci> 
son  V.  Tuttle,  9  Cow.  233;  WaUen  v.  Ht{f,  3  Sneed,  82;  Wcdden  v.  Bodley,  9 
How.  34;  Long  v.  Morton^  2  A.  K.  Marsh.  40;  Hickman  v.  Dcde,  7  Yerg.  149; 
SaUerlee  v.  Bliss,  36  Cal.  489;  Wattson  v.  Dotcling,  26  Id.  124;  Sampson  v. 
Ohleyer,  22  Id.  200;  Mayne  v.  Jones,  34  Id.  483;  Hanson  v.  Armstrong,  21 
HL  442;  Howard  v.  Kennedy,  4  Ala.  592.  Nor  will  this  rule  be  any  the  less 
effective  because  the  purchaser  succeeded  to  the  defendant's  rights  of  posses- 
sion by  virtue  of  a  sale  thereof  to  him  on  a  judgment  and  execution  against 
the  defendant:  Jackson  v.  Tuttle,  9  Cow.  233. 

But,  as  was  said  in  this  same  case,  the  result  would  be  otherwise,  where  a 
judgment  in  ejectment  is  obtained  under  a  cognovit,  given  in  pursuance  of  an 
award  of  arbitrators  after  a  judgment  is  docketed  against  the  defendant  in 
ejectment,  imder  which  his  right  is  sold.  In  such  case  the  purchaser  may 
recover  possession  against  the  plaintiff  in  the  ejectment  upon  the  defendant'a 
prior  possession.  The  parties  defendant^  their  families,  servants,  and  tenantr 
at  sufferance,  ore,  of  course,  bound  by  the  judgment,  and  may  be  dispossessed 
under  the  execution  issued  thereon:  Higginbotham  v.  Higgihbotham,  10  K 
Men.  372;  Mattox  v.  Helm,  5  lit.  186;  and  this  rule  has,  in  Pennsylvania, 
been  pushed  to  such  an  extent,  as  to  hold  that  the  wife  of  a  defendant  can 
not  prevent  the  execution  of  the  writ,  by  setting  up  title  in  herself,  as  it 
was  the  duty  of  her  husband  to  have  defended  his  possession  under  her  title: 
Johnson  v.  FuUerton,  44  Pa.  St.  466.  The  justness  of  this  decision  has  been 
criticised  by  Mr.  Freeman,  in  his  work  on  executions,  sec.  475,  and  the  better 
doctrine  seems  to  be  in  accord  with  that  which  was  laid  down  in  the  Califor- 
nia case  of  Tevis  v.  Hicks,  38  Cal.  241,  that  under  such  circumstances  the 
wife,  who  sets  up  title  in  herself,  can  not  be  dispossessed  under  a  judgment 
against  her  husband,  but  that  the  plaintiff  in  the  ejectment  should  be  per- 
mitted to  come  in  as  a  tenant  in  common  with  her.  By  parties  in  ejectment 
•re  meant>  all  persons  having  the  right  to  control  the  proceedings,  make  a 
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defensQ^  or  appeal  firom  the  judgment:  Boles  ▼.  SmUh,  5  Sneed,  105.  Whether 
tlie  landlord  of  the  tenant  la  moh  a  party,  is  a  question  which  has  given  rise 
to  some  conflict  of  opinion,  and  concerning  which  a  variety  of  distinctions 
Ihmi  been  drawn.  The  better  role  seems  to  be,  that  the  landlord,  if  he  is 
not  made  a  party,  is  not  precluded  by  the  judgment:  Magwre  v.  LcUfeaumet 
7  Mo.  App.  179;  Hyersa  v.  Rippey,  25  Wend.  432;  Ryens  v.  Wh^ier^  Id.  437; 
OOgtn  ▼.  Ron^  47  Bl.  143;  Chawt  t.  Reynolds,  49  Gal.  213;  Smth  t.  TawU^ 
92  Wis.  665.  But  see,  eontm,8mMihY,  Oagle^  68  Ala.  600.  Where,  howeyer, 
the  landlord  assumes  the  defense,  and  puts  his  title  in  issue,  the  judgment 
rendered  binds  him,  as  evidence,  by  way  of  estoppel,  the  same  as  though  he 
was  made  a  party  defendant:  ValaUine  v.  Mahoney,  37  Cal.  389;  RtueeU  v. 
Mallonf  38  Id.  269;  and  the  same  results  follow  if  he  have  notice  of  the  ac- 
tion, and  neglects  to  defend:  Rodger*  v.  Bett,  63  Ga.  94;  but  not  where  the 
judgment  is  obtained  by  collusion  between  the  tenant  and  the  defendants 
Striddle  v.  Stwoni,  22  Wis.  173;  Rider  v.  Alexander,  1  Chip.  276;  Wharton  v. 
Botham,  3  Watts  &  S.  168. 

In  New  York,  however,  the  retaining  of  an  attorney  to  defend  the  action 
against  his  tenant,  in  the  absence  of  an  actual  notice  to  the  landlord, 
has  been  held  insufficient  to  bind  the  latter  by  the  judgment  in  the  action  of 
ejectment:  Ryersa  v.  Rippey,  26  Wend.  432;  Ryerae  v.  Wheeler,  Id.  437. 
While,  therefore,  as  we  have  seen,  the  general  rule  is  well  settled,  that  the 
defendant,  and  all  those  in  privity  with  him,  and  who  enter  under  and  ac- 
quire an  interest  in  the  premises  from  or  through  him,  subsequent  to  the 
commencement  of  the  action,  are  bound  by  the  judgment  therein,  and  are 
liable  to  be  dispossessed  thereunder,  the  converse  of  this  rule  is  also  equally 
well  settled,  that  no  person  in  possession  of  the  premises,  claiming  title 
thereto  prior  to,  or  at  the  time  of,  the  commencement  of  the  action,  can  ^ 
dispossessed  unless  he  was  made  a  party  to  the  suit,  so  as  to  be  bound  by  the 
judgment:  Freeman  on  Executions,  sec  476;  Tevie  v.  EUia,  26  Cal.  516;  Sampson 
V.  OMeyer,  22  Id.  200;  Ford  v.  Doyle,  37  Id.  346;  Rogers  v.  Parish,  35  Id.  127; 
Bk  parte  Reynolds,  1  Cat  600;  Howard  v.  Kennedy,  4  Ala,  692;  dark  v. 
ParkMkean,  10  Allen,  133;  Garrison  v.  SavigTtac,  25  Ma  47;  Ooerges  v.  Huf" 
Schmidt,  44  Mo.  179;  Powell  v.  Lawson,  49  Ga.  290;  Calderwoodv,  Peyser,  31 
CaL  333;  SotOh  B.  L.  A.  v.  Christy,  41  Id.  501.  And  the  same  protection 
will  be  afforded  to  a  tenant  who  enters  subsequent  to  the  time  of  the  com- 
mencement of  the  action,  but  not  in  privity  with  the  defendant,  and  not 
under  or  through  him:  Rogers  v.  Parish,  35  Cal.  127;  Mayo  v.  Sprout,  45  Id. 
99;  Smith  v.  PreUy,  22  Wis.  665;  OUpke  v.  R.  R.  Co,,  11  Id.  462;  Clark  v. 
Parkinson,  10  Allen,  133;  Johnson  v.  FuUerton,  44  Pa.  St.  466;  Howard  v. 
Ketmedy,  4  Ala.  692;  Hickman  v.  Dcde,  7  Yerg.  149. 

It  will  be  prima  fa/de  presumed,  however,  that  all  persons  entering  upon 
lands,  after  the  institution  of  the  action  of  ejectment,  are  in  subordination  to 
the  defendant:  Leese  v.  dark,  29  Cal.  664;  Welherhee  v.  Dunn,  36  Id.  147; 
McCreery  v.  Ewrding,  64  Id.  166;  HaU  v.  DeaOer,  3  Saw.  434.  This  pre- 
sumption may,  nevertheless,  be  overcome,  by  showing  that  the  entry  was 
made  under  a  title  hostile  and  adverse  to  that  of  the  defendant,  and  not  in 
collusion  with  him:  j^eeae  v.  Clark,  29  Cal.  664;  McCreery  v.  Bverding,  64  Id. 
166;  Wetherbee  v.  Dunn,  36  Id.  147;  HaU  v.  Dexter,  3  Saw.  434;  and  upon 
such  showing  being  made,  the  court  will  stay  the  execution  of  the  writ:  Hall 
T.  Dexter,  Id.  Where,  however,  the  person  in  possession  has  acquired  the 
■ame  since  the  entry  of  the  judgment^  as  a  pre-emptor,  and  become  invested 
with  title  from  the  United  States  government,  he  can  not  be  ejected:  Monl- 
gomery  v.  Whiting,  40  CaL  294.  So,  also,  if  two  ejectments,  by  different 
with  different  titles,  are  brought  against  the  same  tenant,  and  one 
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of  the  plaintiflh  reooTera,  and  is  put  in  posBesBiony  and  afterwardB  the  other 
reoovera,  the  kbtter  can  not  torn  ont  the  fonner  hy  virtae  of  his  habat 
/ados,  bat  must  resort  to  a  new  suit:  Jones  ▼.  CkUes,  2  Dana,  25;  and  tha 
same  is  true  of  one  in  possession  imder  a  mortgage  foreclosure  against  th% 
defendant — ^he  can  not  be  dispossessed  under  the  execution:  HuntktgUm  y, 
Forka(m,  7  Hill,  195. 

Bkbtitution  after  Wbonoful  Dispossession. — ^If  the  officer,  in  executing 
the  writ,  dispossess  a  party  in  possession  wrongfally,  the  latter  may  apply 
to  the  court  issuing  the  writ  for  restitution,  and  the  application  will  ba 
granted:  South  B.  L.  A.  v.  Chrisiy,  41  Cal.  501;  Mayo  ▼.  Sproui,  45  Id.  99| 
Fou)ler  v.  Currie,  2  Dana,  52;  Brtading  v.  Taylor,  6  Id.  226;  Hickman  v.  Dale, 
7  Yerg.  149;  Lively  v.  BaUy  8  Dana,  312;  Natehez  v.  Vandervelde,  31  Miss. 
706;  Jaekwn  t.  Hcubrouck,  5  Jones,  366;  Smith  r.  Pretiy,  22  Wis.  655; 
Shctto  ▼.  Bayard,  4  Pa.  St.  257;  Boe  v.  Daioaon,  3  Wils.  40;  CoUmgkoum  t. 
King,  1  Burr.  620;  Jackson  v.  SUlea,  5  Cow.  418;  (kmdm  ▼.  HatheO,  3  Band. 
465;  Blair  v.  PathkiUer,  5  Yerg.  230. 


State  v.  MoGall. 

[l  AliABAHl,  648.] 
BUBOLABT    CONSISIS   IN    BREAKING  INTO  AND  ENTEBINa  ft  dwelUng-hoOSi^ 

in  the  night-time,  with  intent  to  commit  a  felcny. 
Ant  Entkt,  by  Means  of  the  Hand,  or  foot,  or  even  by  an  instmment» 
with  which  it  is  intended  to  commit  a  felony,  is  sufficient  to  ooostitntt 
burglary;  but  simply  breaking  the  blinds,  and  making  no  entry  beyond 
the  sash-windows,  is  not. 

OONWITUTIONAL  Q(7A&ANTEE8  TO  EVEBT  OnB  ChABOED  WTSH  GbDCB  of  tha 

right  to  be  heard  by  himself  and  counsel,  do  not  warrant  a  statement  oC 
facts  to  the  jury  unauthorised  by  the  evidence. 

Defendant  was  indicted  for  burglary,  and  found  guilty.  After 
the  close  of  the  examination  of  the  witnesses  and  the  azguments 
of  counsel,  defendant's  counsel  asked  the  court  to  permit  the 
prisoner  to  make  a  statement  to  the  jury,  which  was  refused* 
The  further  facts  appear  in  the  opinion. 

J£  W,  Lindsay  9  attorney  general,  for  the  state. 

BoUston,  for  the  defendant. 

By  Court,  Collieb,  C.  J.  The  crime  of  burglary  may  be  de- 
fined  to  be,  the  breaking  and  entering  a  dwelling-house  in  the 
night-time,  with  intent  to  commit  a  felony.  For  the  purposes 
of  this  offense,  it  is  said  the  term  "dwelling-house,"  compre- 
hends all  buildings  within  the  curtilage  or  inclosure,  etc.:  1 
Hale's  P.  C.  858,  659;  Hawk.  P.  C,  c.  38,  sec.  12;  East's 
P.  C.  495;  Id.  493,  501,  508.  The  offense  consists  then  in  vio- 
lating the  common  security  of  the  dwelling-house  in  the  night- 
time,  for  the  purpose  of  committing  a  felony:  Commonweallh  y. 
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Stephenson  «^  oZ.^  8  Pick.  854.  But  what  is  a  Tiolation^  is  not 
in  all  cases  entirely  clear;  the  authorities  discovering  a  great 
ivant  of  harmony.  It  is  not  our  purpose  now,  to  notice  the 
many  adjudications  with  which  the  books  abound;  but  only  to 
consider  a  few  of  those  most  pertinent  to  the  case  in  hand,  and 
then  state  the  principle  which  must  control  our  decision. 

In  Bex  Y.  Bailey  et  at..  Buss.  &  B.  841,  it  appeared  that  a 
sash-window  belonging  to  a  dwelling-house,  was  fastened  in  the 
usual  way,  by  a  latch,  from  the  bottom  of  the  upper  sash  to  the 
top  of  the  lower  one;  and  that  there  were  inside  shutters,  which 
were  fastened.  One  of  the  prisoners  broke  a  pane  of  glass  in 
the  upper  sash  of  the  window,  and  introduced  his  hand  within, 
with  the  intention  to  undo  the  latch  by  which  the  window  was 
fastened.  While  he  was  cutting  a  hole  in  the  shutter  with  a 
center-bit,  and  before  he  had  imdone  the  latch  of  the  window, 
he  was  seized.  All  the  judges  were  of  opinion,  that  the  intro- 
duction of  the  hand  between  the  window  and  the  shutter  to 
undo  the  window-latch,  was  a  sufficient  entiy  to  constitute  a 
burglary. 

In  Bex  T.  Bust  and  Ibrd,  1  Moo.  188,  the  facts  were  these: 
The  glass  sash-window  was  left  closed  down,  but  was  thrown 
up  by  the  prisoners;  the  inside  shutters  were  fastened,  and 
there  was  a  space  of  about  three  inches  between  the  sash  and 
the  shutters,  and  the  shutters  themselyes  were  about  an  inch  thick. 
It  appeared  that  after  the  sash  was  thrown  up,  a  crow-bar  had 
been  introduced  to  force  the  shutters,  and  had  been  not  only 
within  the  sash,  but  had  reached  to  the  inside  of  the  shutters,  as 
the  mark  of  it  was  found  on  the  inside  of  the  shutters.  The 
judges  were  of  opinion  that  this  was  not  a  case  of  burglary,  as 
it  did  not  appear  whether  any  part  of  the  hand  was  within  the 
window,  although  the  apertmre  was  large  enough  to  admit  it. 

Any,  the  least  entry,  is  sufficient  by  means  of  the  hand,  or 
foot,  or  even  by  an  instrument  with  which  it  is  intended  to  com- 
mit a  felony:  East's  P.  C.  490;  Fost.  107;  1  Hawk.  P.  0.  Ch. 
88,  sec.  7;  1  Hale's  P.  0.  555.  But  the  entry,  it  is  said,  must 
appear  to  have  been  made  with  the  immediate  intent  to  commit 
a  felony,  as  distinguished  from  the  previous  intent  to  procure 
admission  to  the  dwelling-house.  Where  it  appeared  that  a 
center-bit  had  penetrated  through  the  door,  from  chips  found 
in  the  inside  of  the  house,  yet  as  the  instrument  had  been  intro- 
duced for  the  purpose  of  breaking,  and  not  for  the  purpose  of 
taking  the  properly  or  committing  any  other  felony,  it  was  held 


816  State  v.  McCaul  [Alabama^ 

the  entxywBB  incomplete:  lLeaoh,462;  The  King  y.Sieel.'EaslifB 
P.  0.  491. 

The  citations  from  the  crown  cases,  it  must  be  admitted,  lend 
their  support  to  the  charge  of  the  circuit  judge  to  the  juiy. 
The  only  difference  being,  that  there  was  a  breach  and  enfay  of 
the  sash,  while  here,  the  breach  and  entry  was  of  the  blinds, 
which  were  the  outer  protection.  This,  it  is  conceiTsd,  can  not 
require  the  application  of  a  different  principle.  It  can  not  be, 
that  the  common  security  of  the  dwelling-house  is  violated  by 
breaking  one  of  the  shutters  of  a  door  or  window  which  has 
several.  True,  it  weakens  the  security  which  the  mansion  is 
supposed  to  afford,  and  renders  the  breach  more  easy;  but  as 
additional  force  will  be  necessary  before  an  entry  can  be  effected* 
there  can,  under  such  circumstances,  be  no  burglary  committed. 

Suppose  the  shutter  of  a  door  made  by  placing  plank  upon  each 
other  until  it  is  two  or  three  double,  if  the  thickness  of  one  of 
the  plank  be  removed  by  one  intending  to  commit  a  burglary, 
and  an  entry  thus  far  made,  can  it  be  said  that  the  offense  was 
completed?  What,  in  point  of  principle,  is  the  difference  be- 
tween such  a  case,  and  one  where  there  are  several  shutters,  an 
inch  or  two  apart  from  each  other?  In  neither  case  can  such 
an  entry  be  made  as  will  enable  the  aggressor  to  commit  a  fel- 
ony. In  such  cases  the  entry  may  be  said  to  be  made  with  the 
intent  rather  to  procure  admission  into  the  dwelling-house  than 
to  commit  a  felony,  which  we  have  seen  is  an  indispensable  con- 
stituent of  the  crime  of  burglary. 

To  constitute  burglary,  an  entry  mtist  be  made  into  the  house 
with  the  hand,  foot,  or  an  instrument  with  which  it  is  intended 
to  commit  a  felony.  In  the  present  case  there  was  nothing  but 
a  breach  of  the  blinds,  and  no  entry  beyond  the  sash-window. 
The  threshold  of  the  window  had  not  been  passed,  so  as  to  have 
enabled  the  defendant  to  consummate  a  felonious  intention; 
and  according  to  the  principle  we  have  laid  down,  the  charge 
to  the  jury  was  erroneous. 

The  constitution  guarantees  to  every  one  charged  with  the 
commisEion  of  a  crime,  the  right  to  be  heard  by  himself  and 
counsel,  but  it  does  not  permit  the  accused  to  make  a  statement 
of  facts  to  the  jury,  unless  it  be  authorized  by  the  evidence  ad- 
duced. Here  the  reasonable  inference  perhaps  is,  that  the  state- 
ment proposed  to  be  made  was  not  in  the  course  of  a  legal 
defense;  at  any  rate  the  leave  of  the  court  was  not  asked  for 
that  purpose,  until,  according  to  the  regular  course  of  procedure, 
the  arguments  for  the  state  and  the  prisoner  had  been  concluded . 
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Taking  this  to  be  tme,  the  ooort  might  vexy  well  have  refused 
to  allow  the  defendant  to  make  the  statement  he  desired. 

For  the  error  in  the  first  question  considered,  the  judgment 
is  reversed,  and  the  defendant  is  directed  to  remain  in  custody 
to  await  a  trial  de  novo,  unless  in  the  interim  he  be  disohazged 
by  due  course  of  law. 

BoBOiiABT,  What  GeNmrursB.— In  8taU  ▼.  WUnnt  1  Am.  Deo.  216,  it 
WM  held  that  if  a  man  lifto  np  the  latoh  of  an  oatward  door,  or  if,  the  oat- 
ward  door  being  open,  he  enters  and  unlatches  or  onlooks  a  chamber,  it  is 
each  a  breaking  as  oonstitates  the  crime  of  burglary;  but  if  all  the  doors  ara 
•pen  and  the  thief  enters,  though  he  should  afterwards  break  open  a  ohest  or 
snpboard,  it  is  not  buxg^aiy. 


Salle  v.  Liasi^s  Ex^ 

[4  AT.illiM4.  700.] 

VaaLABATMOV  voB  Bbbaoh  ov  Wassulxptt  ov  Titu  to  Pkbsoval  FBOFnar 
sold,  nrast  show  that  plaintiff  has  been  deprived  of  the  thing  sold  l^ 
title  paramount,  although  such  deprivation  need  not  be  alleged  in  these 
precise  tenns. 

JuBQiCDrT  SOB  PiBSOirAL  Fbopxbtt  AGAINST  A  Vbndis,  by  a  third  penoD 
claiming  to  be  the  owner,  in  a  suit  of  which  the  vendor  had  no  notios^ 
can  not,  in  an  action  by  the  vendee  against  the  vendor,  be  given  in  evi- 
dence to  prove  that  the  latter  had  no  title,  although  it  is  admissible  t» 
show  the  amount  of  damages  assessed.  But  if  notice  of  the  pendenojr 
of  the  suit  is  given  to  the  vendor,  and  the  Judgment  therein  be  obtained 
without  fraud  or  collusion,  it  will  be  conclusive  evidence  against  the 
vendor  upon  every  fact  established  by  it. 

Ysmxtt's  Wabbamtt  ov  Titlb  to  Psssoir al  Fbopkbtt  sold  is  not  assign- 
able under  any  statute  of  Alabama,  so  as  to  give  a  right  of  action  upon 
its  breach,  to  a  subsequent  purchaser  of  such  property. 

IflABUBX  OV  DAXAaiS  Ittt  THS  BbBACK  OV  A  COVBNAXT  OV  WaBRAHTT  oI 

title  to  personal  prupet'ty  can  not  exceed  the  actual  injury  sustained 
thereby. 

OoTXBiAirr,  for  breach  of  warranty  of  iiile  to  two  slaves.  The 
dedaraiion  contained  three  counts.  To  the  first  count  defend- 
ants demurred,  and  to  the  two  others,  pleaded  several  def  enses, 
to  each  of  which  plaintiff  demurred.  The  circuit  court  over- 
ruled the  demuner  to  the  first  count,  and  sustained  the  de- 
murrers to  the  pleas.  Upon  defendants*  refusal  to  plead  over» 
judgment  was  rendered  for  the  plaintiff.  The  further  facts  are 
stated  in  the  opinion. 

SaUe,  in  propria  persona. 

Campbell  f  for  the  defendants  in  error. 
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By  Court,  Collzeb,  C.  J.  The  legal  sufficiency  of  the  entire 
declaration  was  brought  to  the  view  of  the  circuit  court  by  the 
demurrer  to  the  first  count/  taken  in  connection  with  plaintiffs 
demurrer  to  the  pleas,  and  we  propose  to  consider  the  law,  as 
applicable  to  every  part  of  it.  It  may  be  premised,  that  the  ex- 
press covenant  contained  in  the  bill  of  sale  of  defendant,  is 
nothing  more  than  a  warranty  of  title,  and  consequently  confers 
the  same  rights  and  imposes  the  same  obligation,  and  nothing 
more.  To  entitle  the  vendee  to  recover  for  a  breach  of  such  a 
contract,  he  must  show  that  he  has  been  deprived  of  the  thing 
sold,  by  title  paramount,  though  it  is  not  necessary  that  he 
should  allege  a  deprivation  of  the  property  in  these  precise 
terms.  It  is  enough  if  the  breach  be  stated  in  words  of  equiv- 
alent import.  Thus  in  Day  et  al,  v.  Chism,  10  Wheat.  449,  it 
appears  the  defendant  covenanted  and  agreed  by  indenture  with 
the  plaintiff,  his  heirs  and  assigns,  to  warrant  and  defend  the 
titie  to  the  premises  described,  against  the  claim  of  all  and  every 
person  whatsoever,  as  his  own  proper  right  in  fee  simple.  The 
plaintiff  averred  that  the  defendant  '*  had  not  a  good  and  suffi- 
cient titie  to  the  said  tract  of  land;  and  by  reason  thereof,  the 
said  plaintiffs  were  ousted  and  dispossessed  of  the  said  premises 
l^  due  course  of  law."  The  court  say:  "  This  averment,  we 
think,  contains  all  the  facts  which  constitute  an  eviction  by  titie 
paramount.  The  person  who,  from  want  of  titie  is  dispossessed 
and  ousted  by  due  course  of  law,  must,  we  think,  be  evicted  by 
titie  paramoimt."  In  Abbott  v.  AUeriy  14  Johns.  253,  it  is  said: 
**  The  marked  distinction  between  a  covenant  of  seisin  and  those 
for  quiet  enjoyment  and  general  warranty,  consists  in  this,  that 
the  covenant  of  seisin,  if  broken  at  all,  must  be  so  at  the  very 
instant  it  is  made;  whereas,  in  the  latter  covenants,  the  breach 
depends  upon  the  subsequent  disturbance  and  eviction,  which 
must  be  affirmatively  alleged,  and  proved  by  the  party  complain- 
ing of  the  breach."  And  in  Vibbard  et  al,  v.  Johnson,  19  Id. 
77,  it  was  held,  if  a  purchaser  voluntarily  pays  the  price  of  the 
goods  purchased,  to  a  third  person,  who  claims  them,  he  can 
not  afterwards  in  a  suit  brought  by  the  vendor  against  ^im  for 
the  price,  set  up  the  want  of  titie  in  the  vendor,  and  that  he  had 
paid  the  price  to  the  true  owner  as  a  defense.  The  court  say- 
ing: "  The  plaintiff  below  being  in  possession  of  the  tea,  sold 
it  as  his  property  to  the  defendants:  Kennedy  v.  Strong,  14  Id. 
128.  They  can  not,  in  this  way  draw  the  plaintiffs  titie  in  ques- 
tion by  their  own  voluntary  act  of  payment.  It  is  not  competent 
to  them  to  dispute  the  titie  of  their  vendor  unless  they  have  been 
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chaxged  at  the  suit  of  another  person,  who  has  after  contesta- 
tion shown  a  better  title.  The  principle  is  analogous  to  a  de- 
mise of  a  house  by  A.,  who  is  in  possession  claiming  title,  to  B. 
The  latter  receiyes  the  possession,  and  enjoys  the  premises  by 
the  pemuBsion  and  on  the  letting  of  A.  Iji  an  action  for  the 
xenty  B.  can  not  set  up  that  A.  has  nothing  in  the  premises,  and 
that  he  has  paid  the  rent  to  0.  voluntarily.  If  0.  had  recov- 
ered the  rent  and  substantiated  his  title,  then  it  would  be  a  good 
defense;  otherwise  not.*'  See  also  Limngston  v.  Bain^  10  Wend. 
884. 

In  jrespect  to  the  effect  of  the  recovery  by  Beale  against  Laza- 
rus, it  may  be  laid  down  generally,  that  in  an  action  by  the 
vendee  of  personal  properly  against  the  vendor,  upon  a  warranty 
of  title,  a  judgment  for  the  proi>erty  against  the  vendee  by  a 
third  person  claiming  to  be  the  rightful  owner,  in  a  suit  of 
which  the  vendor  had  no  notice,  can  not  be  given  in  evidence  to 
prove  that  the  latter  had  no  title:  Sanders  v.  HamiUon^  2  Hayw. 
226;  Stephens  v.  Jack,  3  Terg.  403;  Jacob  v.  Pierce,  2  Bawle, 
204;  Blasdale  v.  Babcock,  1  Johns.  517;  BurriU  v.  West,  2  N.  H. 
190;  Caveniry  v.  BarUm,  17  Johns.  142  [8  Am.  Dec.  376];  Stone 
V.  Hooker,  9  Oow.  154;  Copp  v.  JfcDugaU,  9  Mass.  1;  Bond  v. 
Ward,  1  Nott  &  M.  201.  See  also  Leather  v.  PouWney,  4  Binn. 
856;  Maupin  v.  Campton^  3  Bibb,  214;  Booker  v.  BeU,  Id.  175 
[6  Am.  Dec.  641];  Frewii  v.  Kenton,  Id.  280;  BadcliffY.  Ship, 
Hard.  292;  SomervUI^s  Ikxfrs  v.  EdmiUon,  4  Wheat.  230;  Oreen 
V.  The  New  Biver  Company,  4  T.  B.  590.  But  it  has  been  held, 
that  although  a  judgment  recovered  under  such  circumstances, 
will  not  be  evidence  of  a  want  of  title  in  the  vendor,  yet  it  is 
admissible  to  show  tha  amount  of  damages  assessed:  I)/ler  v. 
Vlmer,  12  Mass.  166;  Carmack  v.  OormnonwcaUh,  5  Binn.  184; 
Lewis  V.  Enoa,  2  Bibb,  453;  Jonhson  v.  Thompson,  4  Id.  294; 
Key  V.  Walker,  7  La.  297;  Doorman  v.  Jenkins,  12  Wend.  567 
[27  Am.  Dec.  158].  See  also  3  Phil.  Ev.,  C.  &  H.'s  ed.,  821, 
822.  And  it  has  been  repeatedly  adjudged  where  a  party  has 
a  right  of  recovery  over,  either  by  operation  of  law,  or  in  virtue 
of  an  express  contract,  he  may  give  notice' to  the  person  so  re- 
sponsible of  the  pendency  of  a  suit  against  him,  and  if  a  judg- 
ment be  obtained  without  fraud  or  coUusion,  it  will  be  conclu- 
sive evidence  for  him  against  such  person  upon  every  fact 
established  by  it.  The  latter,  then,  can  not  be  viewed  in  the 
light  of  a  mere  stranger,  but  has  the  same  means  of  controvert- 
ing the  adverse  claim,  as  though  he  were  the  nominal  and  real 
party  on  the  record:  Bender  v.  Frombeyer,  4  Dall.  436;  BamUr 
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ton  T.  CuUs,  4  Mass.  349  [3  Am.  Dec.  222];  Leather  v.  PouUneg, 
4  Binn.  852;  WUmer  t.  Schlatter,  2  Bawle,  359;  Jaoob  t.  Pierce, 
Id.  204;  Kip  t.  Bvngham,  6  Johns.  158;  Waldo  t.  L(mg,  7  Id. 
173;  Barney  Y.  Dewey,  13  Id.  226  [7  Am.  Dec.  372];  Bond  ▼. 
Ward,  1  Nott  A  M.  201;  Clarlfs  Ese'ra  t.  Carringtan,  7  Oianch, 
322;  Pinney  y.  Gleaaon,  5  Wend.  535  [21  Am.  Deo.  223];  IhrleUm 
Y.  2br26f(m,  4  Man.  &  Sel.  20;  Curtis  y.  Ciena* s  Adm're,  1  Ohio, 
436;  TToZter  v.  i^brrin,  4  Yt.  523;  ^ebfen  y.  Seymour,  8  Oonn. 
804  [21  Am.  Dec.  661];  CoUingwood  y.  Irwin,  3  Watts,  806; 
Brewster  y.  Countryrnan,  12  Wend.  446. 

We  haye  stated  these  principles  as  tests  by  which  to  deter- 
mine the  sofficiencj  of  the  declaration.  The  first  count  alleges 
that  the  slaye  Ned,  sold  by  the  defendant  to  the  plaintiff's  testa* 
tor,  and  by  the  latter  to  Lazams,  had  been  adjudged  to  be  the 
prox>erty  of  Beale,  in  an  action  of  detinue  prosecuted  by  him 
against  Lazarus.  Nowthis  may  be  true^and  yet  the  title  which 
the  defendant  conyeyed  to  the  testator,  be  superior  to  Beale's. 
It  should,  at  least,  not  only  be  ayerred  that  Lazarus  was  dis- 
possessed by  due  course  of  law,  but  that  the  recoyery  against 
him  was  under  title  paramount  to  that  of  the  defendant.  Such 
an  allegation  is  the  more  especially  necessaiy,  as  it  can  not  be 
intended  from  anything  stated,  that  the  judgment  in  that  action 
concluded  the  rights  of  any  one  else,  than  the  parties  to  it.  It 
may  be  assumed  that  it  did  not,  and  in  a  suit  by  Lazarus  against 
the  plaintifb,  the  question  whether  the  defendant's  or  Scale's 
title,was  the  best,  would  be  open,  and  could  only  be  adjusted 
l^  proof  extrinsic  of  the  judgment  in  fayor  of  the  latter. 

The  second  count  is  also  defectiye.  It  deduces  the  liafailily 
oi  the  defendant  from  the  recoyery  of  Beale  against  Lazarus, 
the  satisfaction  of  that  judgment  by  the  latter,  his  reimburse- 
ment by  the  plaintiffs,  and  the  notice  of  these  facts  by  the  de- 
fendant. If  the  plaintiffs  had  notice  of  the  pendency  of  the 
action  by  Beale,  and  opportunity  afforded  to  defend  it,  so  that 
the  judgment  would  haye  been  condusiye  of  their  want  of 
title,  then  they  might  haye  discharged  the  judgment  and  sued  the 
defendant.  Such  a  state  of  things  would  haye  been  equiyalent 
to  a  payment  under  legal  coercion.  But  eyen  then,  the  question 
of  title  as  between  the  plaintiffs  and  defendant,  would  be  sub- 
ject to  the  fullest  ezaminatijn. 

It  is  perfectly  dear,  thi*t  the  defendant's  coyenant  with,  the 
plaintiff  was  a  matter  not  assignable  under  any  statute  of  ours, 
and  did  not  inure  so  as  to  giye  a  right  of  action  to  any  one  who* 
might  subsequently  become  the  purchaser  of  the  slaye.    Whether 
the  plaintiffs,  upon  being  youched  by  Lazarus  to  defend  hia 
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title,  could  have  called  the  defendant  to  their  aid,  and  thus  have 
niade  the  judgment  in  favor  of  Beale  conclusive  of  their  right 
to  recover  of  him,  after  they  had  satisfied  Beale,  is  a  question 
which  does  not  arise  upon  the  record;  and  will  not,  Conse- 
quently, be  mooted.  In  addition  to  the  grounds  on  which  this 
<;ourt  places  the  liability  of  the  defendant,  it  should  be  alleged, 
that  the  plaintiffs  were  informed  of  the  pendency  of  the  suit 
against  Lazarus  that  they  might  defend  the  same;  and  further, 
that  the  title  under  which  Beale  claimed,  was  superior  to  that 
of  the  defendants. 

From  what  we  have  said,  it  will  be  seen  that  the  third  count 
is  palpably  bad.  It  merely  afilrms,  that  the  defendant,  at  the 
time  he  made  the  bill  of  sale,  had  no  interest  in  the  slave,  Ned, 
**  but  the  true  property  was  in  one  James  A.  Beale."  This  may 
all  be  true,  and  yet  the  defendant's  covenant  be  unbroken. 
There  is  no  allegation  of  fraud  on  the  part  of  the  defendant  to 
the  plaintiff's  injury,  nor  is  it  even  averred  that  Beale  has  at- 
tempted to  enforce  his  title.  It  is  difficult  to  conceive  of  a 
right  to  recover  damages,  so  long  as  the  enjoyment  of  the  prop- 
erty is  unmolested.  If  the  fact  alleged  be  true,  the  plaintiff's 
testator  might  have  dissolved  the  contract  by  an  offer  to  return 
the  slave  to  the  defendant,  and  recovered  the  purchase  money 
by  suit,  but  it  is  not  pretended  such  an  offer  was  made,  nor  in- 
deed can  it  be  successfully. 

It  is  uxmecessary,  after  what  has  been  said,  to  consider  the 
effect  of  the  arrangement  between  Lazarus  and  Mrs.  Light,  as 
evidenced  by  the  writing.  This  will  be  discovered  by  an  appli- 
eation  of  the  principles  stated.  It  may,  however,  be  proper  to 
remark  that  if  the  plaintiffs  can  make  out  a  right  of  action  against 
the  defendant,  the  release  contained  in  that  paper  will  not  so 
inure  to  him  as  to  defeat  a  recovery;  but  the  measure  of  dam- 
ages will  not  be  the  amount  of  Beale's  judgment — ^it  can  not 
exceed  the  injury  sustained  by  the  breach  of  the  covenant. 

We  will  not  undertake  to  examine  the  defendant's  pleas  with 
particularity,  as  the  pleadings  will  doubtless  all  be  remodeled, 
if  the  case  progresses  further.  The  pleas,  with  few  exceptions, 
ean  not  abide  the  test  of  legal  criticism,  and  most  of  them  were 
apparently  intended  to  meet  the  form  of  allegation  adopted  in 
the  declaration. 

Our  conclusion  is,  that  the  judgment  must  be  reversed  and 
the  cause  remanded. 


Pleading  Brbaoh  ov  Wabrantt  ov  Title.— -In  pleading  the  breach  of 
warranty  of  title,  it  is  not  necessary  to  aver  that  the  title  has  been  tried.    II 
Am.  Dxo.  Vol.  XZXIX~21 
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b  sufficient  to  allege  on  eviction  under  a  panunonnt  and  adTene  title:  PtOkm 
T.  Kmmedy,  10  Am.  Dec.  744. 

EncnoK  Nbcissabt  to  Maxntadt  Aotion  for  breach  of  ooTenant  of 
mynranty:  Booker  v.  BaUy  0  Am.  Dec  641;  Cummln^^a  v.  Ketmtdy^  14  Id.  45» 
»nd  note;  Ferr%$y,  Hardi^k^  17  Id.  782» and  note;  FUxhinghy,  Oroghan,  19  Id. 
140;  King  y.  JTm*,  22  Id.  777,  and  note;  Park  v.  BaUa,  96  Id.  347. 

MxASUBi  ov  Damages  fob  Bsbaoh  of  Covknant  of  Wabbastt:  See- 
the prior  cases  in  this  series  cited  in  the  note  to  Park  y.  Boies,  36  Am.  Dea 
347. 

Thb  PBI90IPAL  GABB  IS  CITED  IK  Sisk  V.  Woodn^f,  15  IlL  19,  to  the  point 
that  in  an  action  for  the  breach  of  warranty  of  title,  where  the  plaintiff  has 
been  evicted  by  a  paramoont  title,  asserted  by  means  of  an  action,  he  most 
■how  snch  eviction  by  proof  other  than  that  of  the  record. 


Young  v.  Bake  of  the  State  of  Alabama, 

[S  hJiATUltk,  179.] 

Papeb  Offered  in  Evidence  bt  One  Partt,  fob  a  Single  Pubfosb,  nuqr 
be  offnred  in  its  entirety  by  the  adverse  party,  without  proof  of  its  genu- 
ineness. 

MonoH  by  the  defendant  in  error  against  the  plaintiff,  as 
acceptor  of  a  bill  of  exchange.  The  proceeds  of  a  sale  of  cotton 
belonging  to  the  defendant  had  been  applied  by  the  bank  in  pari 
payment  of  the  bill.    The  further  facts  appear  in  the  opinion. 

Lindsay t  attorney  general,  for  the  plaintiff  in  error. 

B,  F.  Porter,  for  the  defendant  in  error. 

By  Oourt,  Colueb,  C.  J.  It  is  a  rule  of  very  general  applica- 
tion that  where  a  paper  is  read  by  one  party,  the  whole  is  to  b» 
read  if  required  by  the  adverse  party.  This  rule  may  be  said  ta 
be  founded  upon  the  reason,  that  the  reading  of  the  entire  docu- 
ment is  necessary  to  ascertain  with  certainly  its  real  sense  and 
meaning;  and  further,  that  by  offering  it  as  an  instrument  of  evi- 
dence, its  admissibiliiy  has  been  so  far  affirmed  as  to  preclude 
objection  to  it,  when  introduced  by  the  other  side. 

In  McOrcUh  v.  Isaacs,  1  Nott  &  M.  563,  the  law  on  this  point  i» 
thus  stated:  ^'  Where  papers  are  called  for  by  one  parly,  which 
are  in  possession  of  the  other,  they  ought  not  to  be  garbled,  but 
the  whole  produced,  subject  however  to  all  legal  exceptions  when 
produced;  and  that  whenever  a  dociunentor  paper  is  referred  ta 
by  any  other,  which  is  admissible  evidence,  such  document  or 
paper  so  referred  to,  ought  to  be  produced:"  3  Ph.  Ev.,  C.  &  H.'a 
notes,  1207;  1  Stark.  Ev.,  6th  Am.  ed.  359;  WUhers  v.  OiUespy,  7 
Serg.  &  B.  14.     And  it  is  laid  down  in  general  terms,  that  the 
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books  of  a  merchant,  when  offered  by  one  party  for  the  purpoae 
of  establishing  a  demand,  may  be  used  by  his  adversary  to  show 
a  discharge,  or  that  nothing  is  due:  2  Ph.  Ey.,0.  &  H.'s  ed» 
227-229,  and  cases  cited. 

In  the  case  at  bar,  the  defendant  called  for  the  account  of  sales 
of  his  cotton  in  possession  of  the  plaintiff,  and  used  it  as  evidence 
of  the  time  when  it  was  sold.  The  use  of  the  pai>er  for  this  pur- 
pose was  an  admission  that  the  cotton  had  been  sold,  and  dis- 
pensed with  proof  of  the  genuineness  of  the  paper,  and  made  it 
evidence  of  the  facts  shown  by  it.  It  was  therefore  competent 
for  the  plaintiff  to  introduce  it  as  evidence  of  the  amount  of  the 
sales  with  which  the  bank  was  chargeable;  but  it  was  not  con* 
elusive,  and  the  defendant  might  have  proved  that  the  account 
was  incorrect,  or  that  the  cotton  sold  for  a  smaller  price  than  it 
would  have  done  had  the  sale  been  made  according  to  the  con- 
tract between  the  parties,  etc. 

It  is  needless  to  consider  the  charge  to  the  jury  upon  the 
fourth  article  of  the  regulations  under  which  the  cotton  was  re- 
ceived and  sold,  as  there  was  an  entire  absence  of  proof  to  show» 
that  the  sale  was  not  made  in  strict  conformity  thereto.  Nor  was 
it  pretended,  so  far  as  we  can  learn  from  the  bill  of  exceptions^ 
that  there  was  a  departure  by  the  plaintiff  from  the  requirements 
of  that  article;  or  if  it  weis  disregarded,  that  any  injury  has  re- 
sulted to  the  defendant. 

There  is  no  error  shown  by  the  assignments,  and  the  judgment 
is  consequently  affirmed. 


Cottbell  v.  Yabnum. 

£5  At-abama,  229.] 

JuDOMBNT  MAT  u  Ebndebed  AGAINST  A  Garnishss  for  an  indebtodnen  ad* 
mitted  to  be  due  at  a  fntnre  day,  but  ezecation  will  be  stayed  nntQ  the 
matority  of  the  debt. 

SSBVIGB  07  A  QASJSnSBMKSrV  ON  A  DSBTOB  OF  A  DEFENDANT  creates  a  lien  OEk 

the  debt  for  the  satisfaction  of  the  demand,  which  can  not  be  divested 
by  any  arrangement  between  the  defendant  and  garnishee. 
Gabnisuxk  mat  Pebfetuallt  Enjoin  a  Plaintiff's  Judgment  against  him, 
upon  the  oocnrrence,  subsequent  to  his  examination,  of  anything  which 
would  furnish  a  legal  defense  to  an  action  against  him  by  the  defendant. 

JuDOMXNT  was  rendered  against  the  plaintiff  in  error,  sum- 
moned as  garnishee,  at  the  instance  of  defendants.  The  gar- 
nishee admitted  that  he  was  indebted  to  the  judgment  debtor, 
on  a  promissory  note,  which  was  not  then  due.  The  court 
directed  judgment  to  be  entered  against  the  garnishee,  with  stay 
of  execution  until  the  maturity  of  the  promissory  note. 
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Elmore^  for  the  plaintifl  in  error. 
Cook^  for  the  defendant  in  error. 

By  Court,  Colueb,  C.  J.  The  only  question  raised  in  this 
ease  is,  can  a  judgment  be  rendered  against  a  garnishee  who 
admits  an  indebtedness  to  be  discharged  at  a  future  day,  previ* 
ous  to  the  maturity  of  the  debt.  The  nineteenth  section  of  the 
attachment  act  of  1833,  enacts  that  a  person  stunmoned  as  a 
garnishee,  shall  answer  upon  oath  what  he  is  indebted  to  the 
defendant,  etc. ;  and  upon  his  examination  it  shall  be  lawful  to 
enter  up  judgment,  and  award  execution  against  him  for  all  sums 
of  money  acknowledged  to  be  due  to  the  defendant  from  him, 
etc.,  or  so  much  as  shall  be  sufScient  to  satisfy  the  debt,  etc.: 
Aik.  Dig.  42.  The  ''money  acknowledged  to  be  due,"  it  is 
supposed  by  the  counsel  for  the  plaintiff  in  error,  means,  that 
which  is  now  payable,  and  which  the  creditor  might  have  de- 
manded at  the  time  of  the  garnishee's  appearance.  If  this 
question  were  to  be  considered  as  entirely  res  integra,  without 
regard  to  what  has  heretofore  been  the  practice  in  such  cases, 
the  argument  would  be  entitled  to  great  consideration.  But  as 
we  regard  it  rather  a  question  of  practice  than  as  affecting  the 
rights  of  the  garnishee,  whether  a  judgment  shall  be  rendered 
with  a  stay  of  execution,  or  the  proceeding  shall  be  continued 
in  court  from  time  to  time  until  the  debt  becomes  payable,  we 
think  it  entirely  competent  for  the  plaintiff  to  pursue  either 
course;  and  as  the  former  has  been  the  most  usual,  we  feel  the 
less  disposed  to  hold  it  to  be  irregular. 

By  the  service  of  a  garnishment  on  a  debtor  of  a  defendant, 
the  plaintiff  acquires  a  lien  on  the  debt  for  the  satisfiiction  of 
his  demand,  which  can  not  be  divested  by  any  arrangement  be* 
tween  the  defendant  and  garnishee;  and  the  judgment  only  con- 
summates the  legal  transfer  of  so  much  of  the  garnishee's  in- 
debtedness as  is  condemned  thereby,  to  the  payment  of  the 
plaintiff's  demand.  In  this  view,  the  argument  that  the  ren- 
dition of  the  judgment  previous  to  the  maturity  of  the  debt, 
would  prevent  a  rescission  of  the  contract  between  the  defend- 
ant and  garnishee,  out  of  which  the  liability  of  the  latter  arose, 
can  have  no  influence;  since  a  rescission  as  against  the  plaintiff 
could  have  no  ^ect. 

If  anything  should  occur  subsequent  to  the  garnishee's  ex- 
amination, which  would  furnish  a  legal  defense  to  an  actioli 
against  him  by  the  defendant,  if  remediless  at  law,  he  might 
resort  to  a  court  of  equity,  and  there  have  the  benefit  of  that 
defense  by  perpetually  enjoining  the  plaintiff's  judgment  against 
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him.  And  this  would  be  the  garnishee's  only  mode  of  redress 
if  the  proceedings  against  him  were  to  be  stayed  until  the  debt 
matures;  unless  the  court,  in  its  discretion,  were  to  permit  an 
amendment  of  his  answer.  So  that,  whatever  practice  be 
adopted  in  a  case  Hke  the  present,  the  garnishee  is  not  fore- 
closed from  any  defense  arising  after  his  answer,  which  he  could 
have  successfully  urged  against  the  defendant. 

It  has  been  held  in  Tennessee,  that  a  debt  not  due  can  not  be 
attached:  Childress  v.  DicHns,  8  Yerg.  118.  While  in  North 
Carolina,  it  is  said  that  the  attachment  law  makes  notes  not  yet 
due,  whether  given  for  money  or  specific  articles,  liable  to  be 
attached;  and  this  although  ^e  notes  were  given  for  property 
in  which  the  debtor  had  only  an  equitable  interest:  Peace  v. 
Jones,  3  Murph.  256.  In  Massachusetts,  it  has  been  decided, 
imder  what  is  there  called  trustee  process,  which  is  similar  to 
the  garnishment  here,  that  a  debt,  either  solvendum  inprcesenli, 
or  solvendum  infuiuro,  may  be  attached;  but  if  it  be  uncertain 
whether  anything  will  ever  be  demandable  by  virtue  of  the  con- 
tract, it  can  not  be  called  a  debt;  and  consequently  can  not  be 
thus  reached:  WerUworth  v.  WhUtemore,  1  Mass.  471.  And  in 
Maryland,  it  has  been  determined,  that  an  attachment  is  a  lien 
upon  a  note  in  the  hands  of  a  garnishee,  whether  due  or  not: 
Steuart  v.  West,  1  Har.  &  J.  536.  So  it  was  held  in  Pennsyl- 
vania, that  a  bond  from  a  garnishee  to  the  plaintiff's  debtor^ 
may  be  attached,  although  not  due,  and  execution  may  issue  for 
the  amount  when  it  falls  due:  WcUker  v.  Oibbs,  2  Dall.  211;  see 
also  S.  G. ,  1  Yeates,  255.  And  Mr.  Sergeant,  in  his  treatise  on  at- 
tachment, lays  down  the  law  thus:  '^  Money  growing  due  upon 
a  bond  or  contract,  may  be  attached  before  it  is  due  and  pay- 
able, and  judgment  may  be  against  the  garnishee;  but  execution 
shall  not  issue  till  the  time  of  payment."  We  have  not  looked 
into  the  statute  law  of  the  states,  whose  decisions  we  have  cited, 
to  see  how  far  they  were  probably  influenced  by  any  peculiarity 
in  their  legislation.  This  was  unnecessary,  as  our  conclusion 
is  influenced  by  what  has  been  the  practice  in  this  state:  in  ad- 
dition to  which,  we  have  heretofore  decided,  that  a  debt  not 
matured  may  be  reached  by  garnishment:  The  Branch  Bank  ai 
MobUe  V.  Poe,  1  Ala.  (N.  S.)  396.  Without  extending  this  opin- 
ion to  greater  length,  we  have  only  to  declare  that  the  judgment 
of  the  circuit  court  is  affirmed. 


Qarnishsb  is  EimTLED  TO  Evert  Defense  which  he  might  nige  againat 
the  defendaiit:  MaM$  v.  Olarh^  12  Am.  Deo.  088.  As  to  the  defenaes  avdl- 
able  to  gMmahee^  see  note  to  Hannahs  Syndies  y.  Latuaring^  13  Id.  338. 


826  EsLAVA  u  Elliott.  [Alabama^ 

EsLAVA  V.  Elliott,  Administbitbjx 

[5  Alabama,  Mi.] 

iatnmaa  ov  Adhinistbatiok  a&e  Mekelt  Evidencs  of  the  Auihobitt 
conferred  upon  the  administrator,  the  iasnance  of  which  need  not  be 
shown,  in  a  suit  against  the  administrator,  after  proof  of  the  grant  ol 
administration. 

ADMnnsTBATOB  CAN  NOT  DiSFnTE  THE  VALiBiTr  07  HIS  Qkant  of  admin- 
istration, by  showing  a  failnre  to  execute  his  official  bond,  and  the  pre- 
requisite oath  of  office. 

Adionxbtiultob  can  not  Contradiot  the  Rboobd  Bvibenob  of  the  tima 
on  which  his  grant  of  administration  was  issued  to  him. 

Assumpsit  against  the  defendant  as  administratrix.  Upon  a 
plea  that  she  was  not  such  administratrix,  judgment  was  given  in 
Jier  favor.    The  further  facts  appear  in  the  opinion. 

Adams,  for  the  plaintiff  in  error. 

Stewart,  contra. 

By  Court,  Obmosd,  J.  The  issue  presented  to  the  jury  upon 
the  informal  plea  in  this  case  is,  whether  the  defendant  was  ad- 
ministratrix at  the  time  the  writ  was  sued  out. 

The  plaintiff,  to  maintain  the  issae  on  his  part,  offered  a 
ixanscript  of  the  record  of  the  orphans'  court  at  Mobile  county, 
showing  a  grant  of  administration  on  the  estate  of  John  Elliott, 
deceased,  made  to  the  defendant  previous  to  the  commence- 
ment of  this  suit.  The  letters  of  administration  which  the  court 
grants  are  merely  the  evidence  of  the  authority  conferred  on 
the  administrator  by  the  grant  of  administration;  there  is  there- 
fore no  necessity,  in  a  suit  against  the  administrator,  to  prove 
that  they  have  issued,  but  it  will  be  sufficient  to  prove  the  grant 
of  administration:  Elden  v.  KeddeU,  8  East,  187;  Hosey,  Adm*r^ 
V.  Brasher,  8  Port.  659  [83  Am.  Dec.  299]. 

The  statute  on  this  subject,  Aik.  Dig.  177,  makes  the  exeou- 
tion  of  the  administrator's  official  bond,  and  his  oath  a  pre- 
requisite to  the  grant  of  administration;  he  can  not,  therefore, 
in  a  suit  against  him  be  heard  to  say  that  these  conditions,  on 
which  alone  the  grant  can  lawfully  be  made,  have  not  been  per* 
formed.  By  the  grant  of  administration,  he  acquires  the  con- 
trol over  the  personal  property  of  the  deceased,  and  it  would  be 
of  most  pernicious  tendency  if  he  could  be  allowed  to  dispute 
the  validity  of  the  act  by  which  he  obtains  his  title. 

The  evidence  offered  by  the  defendant  was,  that  the  official 
bond  was  not  executed  until  after  the  time,  when  by  the  record 
of  the  county  court,  it  appears  the  grant  was  made,  and  not 
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imtil  after  fhe  suit  was  commenced;  and  that  letters  testa- 
mentaiy  had  not  then  issued.  This  testimony,  for  the  reason 
already  stated,  was  improperly  admitted,  as  its  tendency  was  to 
prove  the  non-existence  of  those  acts,  at  the  time  of  the  grant, 
without  which  no  grant  of  administration  could  lawfully  be 
made;  and  by  necessary  consequence,  to  contradict  the  record. 

It  appears  that  when  the  grant  of  administration  was  made, 
the  time  when  it  was  granted,  was  not  inserted  in  the  record  of 
the  grant  in  the  couniy  court.  This  omission  has  been  rectified 
by  a  judgment  of  that  court  entered  nunc  pro  tunc.  Assuming, 
as  we  must  do,  in  this  case,  that  this  judgment  was  regular,  it 
is  of  the  same  validity  as  if  the  date  had  been  inserted  when  the 
grant  was  made.  The  evidence,  therefore,  which  the  court  per- 
mitted to  go  to  the  jury  of  the  date  and  entry  preceding,  and  of 
that  following  the  entry  of  the  grant  to  the  defendant,  was 
wholly  inadmissible,  as  its  direct  tendency  was  to  contradict 
the  record.  The  inference  intended  to  be  drawn,  and  which 
doubtless  was  drawn  by  the  jury,  was  that  the  date  assigned  to 
the  grant  by  the  judgment  nunc  pro  tunc,  was  wrong,  from  its 
position  on  the  records  of  the  couniy  court  in  reference  to 
other  entries  on  the  same  page.  This  was  directiy  calling  in 
question  the  truth  of  the  record,  and  therefore  inadmissible. 

If  the  administratrix  in  this  case  had  declined  acting  on  the 
grant  made  to  her,  and  had  never  exercised  any  control  over,  or 
meddled  with  the  estate  of  the  deceased,  the  question  would  be 
entirely  different  from  that  now  presented.  For  fhe  error  of 
the  court  as  shown  in  this  opinion,  the  judgment  must  be 
versed,  and  the  cause  remanded. 


Hall's  Exeoutobs  v.  Glioe. 

[5  Alabama,  868.] 

YiRDOB  ov  Bbal  Estatb  Retails  a  Lien  ok  thx  Sams,  for  the  nnpaid 
pniohase  money,  unless  he  has  expressly  or  impliedly  waived  it»  which 
may  he  enforced  against  the  vendee  and  all  persons  claiming  under  him 
with  notice,  although  a  deed  has  been  executed  to  the  vendee  conveying 
the  legal  title. 

AasiONXB  07  A  NoTX  GiVEN  70B  THE  PuBOKASB  Pbice  of  land,  who  takes 
it  without  recourse  against  the  assignor,  can  not  enforce  the  lien  of  tha 
vendor. 

Bill  in  equity  to  enforce  a  vendor's  lien,  brought  by  the  exec- 
utors of  the  assignee  of  a  promissozy  note  given  for  the  unpaid 
purchase  money  of  the  land  sold.    It  appeared  that  the  assign* 
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rnent  "was  made  without  recourse  against  the  Tendor.    The  court 
dismissed  the  bilL    The  further  facts  appear  in  the  opinion. 

8.  F.  Bice,  for  the  plaintifBs  in  error. 

L.  E,  Par8ons^  for  the  defendants  in  error. 

By  Couit,  CoLLZEBy  0.  J.  It  is  a  principle  of  law  about  which 
there  is  no  controversy,  that  the  vendor  of  real  estate  retains  a 
lien  for  the  unpaid  purchase  money,  unless  he  has  expressly  or 
impliedly  waived  it;  and  that  this  lien  will  be  enforced  against  the 
vendee  and  all  persons  claiming  under  him  with  notice,  although 
a  deed  has  been  executed  conveying  to  the  vendee  the  legal  title: 
Ibster  V.  the  Trustees  of  the  AJOienamm,  3  Ala.  302;  BayUy  v. 
Oreenlea/etal.,  7  Wheat.  46;  Brown  v.  Oilman,  4  Id.  255;  S.  G.» 
1  Mason,  191;  Lupin  v.  Murie,  6  Wend.  77  [21  Am.  Dec.  256]; 
Eaicher^s  AdnCrs  v.  Hatcher^a  Estfrs,  1  Band.  53;  mioU  v.  Edr 
wards,  3  Bos.  &  Pul.  183;  Walker  v.  Preswick,  2  Yes.  sen.  622; 
Mackrelh  v.  Symmons,  15  Yes.  jun.  337.  In  such  case  it  is  said, 
the  vendee  becomes  a  trustee  for  the  vendor  for  so  much  of  the 
purchase  money  as  has  not  been  paid:  Ooote  on  Mort.  248. 

The  law,  when  carried  to  this  extent  is  not  controverted,  but 
it  is  insisted  that  Dickerson  having  transferred  the  note  of 
Click  to  the  plaintiff's  testator  under  an  express  agreement,  that 
be  was  not  to  be  liable  for  its  payment,  renounced  the  equitable 
lien  to  which  he  was  entitled  for  his  securiiy.  To  the  consider- 
ation of  this  argument  we  now  address  ourselves.  In  Jackman  v. 
HaUock  6<  oZ.,  1  and  2  Ohio,  147  [13  Am.  Dec.  627],  a  bill  was  filed 
to  enforce  an  equitable  lien  on  land,  at  the  suit  of  an  assignee 
of  notes  taken  by  the  vendor  for  the  purchase  money.  The 
court  admitted  that  there  was  a  trust  as  between  the  vendor  and 
vendee,  and  persons  claiming  under  the  latter  vrith  notice;  but 
say,  ''  this  trust  does  not  and  can  not  attach  to  notes  given  for 
the  purchase  money.  It  is  an  equity  between  the  vendor  and 
vendee,  which  the  notes  can  not  affect,  but  which  exists  in  the 
same  character,  whether  a  note  be  given  or  not.  This  equity 
arises  to  the  vendor  for  his  own  safeiy,  but  it  can  not  be  trans- 
ferred to  another.  No  law  has  made  it  the  subject  of  convey* 
ance  on  assignment.  It  can  not  follow  the  notes,  because  the 
assignee  takes  in  them  a  legal  interest,  and  the  assignment  doea 
not  purport  to  transfer,  and  could  not  transfer  an  equity  exist- 
ing independent  of  them."  Lord  Hardwicke  in  PoUex/en  v. 
Moore,  3  Atk.  272,  remarked  that  *'  the  equity  will  not  extend  to 
a  third  person;"  but  it  is  supposed  greatly  weakened  the  force  of 
the  didnim^  by  the  decree  which  he  rend^^ed,  so  maTshaling  the 
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assets  as  to  give  to  the  complaiiiant  all  the  relief  she  asked: 
Trimmer  v.  Bayne,  9  Ves.  jun.  210. 

In  Tieman  v.  Beam  et  cU.y  1  and  2  Ohio,  465  [15  Am.  Deo. 
559],  the  equitable  lien  was  enforced  in  favor  of  the  vendor's 
devisee.  The  court  distinguished  that  case  from  Jackman  v. 
HaOock  etal.,1  Ohio,  147,  by  considering  the  devisee  as  merely 
the  representative  of  his  testator,  whose  death  could  not  have 
divested  him  of  a  right  without  any  fault  or  act  of  his.  See 
also  Sugd.  Vend.  392,  398,  and  2  Madd.  Ch.  106;  Kenny  v.  (7oI- 
Kns,  4  lit.  289;  Johnston  v.  Owaihmey,  4  Id.  317  [14  Am.  Dec. 
135]. 

In  Behnebly  and  Lewis  v.  Bagan,  7  Oill  &  J.  120  [28  Am.  Deo. 
195],  a  bill  was.  filed  by  the  assignee  of  promissory  notes  taken 
1^  the  vendor  of  land  to  enforce  the  equitable  lien.  It  ap- 
peared that  the  notes  were  assigned  by  a  special  indorsement, 
and  without  recourse  in  any  event  to  the  assignor.  The  court 
say:  **  We  think,  that  when  the  notes  were  assigned  by  Lewis  to 
Schnebly,  with  an  express  stipulation,  that  he  was  in  no  event  to 
be  r^ponsible  for  the  payment  of  them,  the  effect  and  opera- 
tion of  the  agreement,  produced  an  extinguishment  of  the 
vendor's  lien,  because,  so  far  as  he  was  concerned,  it  amounted 
to  a  payment  and  satisfaction  of  his  claim.  The  lien  was  in- 
tended to  secure  the  purchase  money  to  the  vendor,  and  the  as- 
signment of  the  notes  without  responsibiliiy  for  their  ultimate 
payment,  it  is  presumed  is  equally  as  beneficial  to  him,  as  if  he 
had  received  the  amount  of  them  in  money."  In  While  v.  WxUtr 
iama  etal.,1  Paige,  502,  the  chancellor  intimates  that  the  equi- 
table lien  of  the  vendor  will  not  pass  to  an  assignee  by  implica- 
tion or  construction,  but  may  by  an  express  agreement;  and  the 
vendor  can  only  be  considered  as  retaining  the  lien  (if  at  all) 
because  he  is  liable  on  his  indorsement.  He  proceeds:  ''In  a 
recent  case,  where  the  vendor  had  negotiated  the  note,  but  was 
obliged  to  take  it  up  himself  when  it  fell  due.  Lord  Eldon  sus- 
tained the  claim  of  the  original  vendor  to  a  lien  on  the  land:  Ex 
parte  I/oring,  2  Bose,  791.  But  I  am  not  aware  of  any  case 
where  the  assignee  of  the  note  has  been  permitted  to  sustain 
such  a  claim,  on  an  implied  agreement  to  assign  the  lien." 

The  facts  of  this  case  relieve  us  from  the  necessity  of  consid- 
ering whether,  in  any  case,  the  equitable  lien  of  a  vendor  should 
be  enforced  at  the  suit  of  an  assignee;  it  is  quite  enough  to  say 
that  there  has  been  no  assignment  of  the  lien,  and  that  there  is 
no  liability,  so  far  as  the  bill  and  answers  inform  us  on  the  part 
of  Dickerson,  to  pay  Click's  note.     Whether  the  cause  was 
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heard  on  the  bill  and  answers,  by  consent,  is  entirelj  uniin- 
portant,  in  order  to  let  in  the  material  parts  of  Dickerson's  an* 
Bwer  as  eyidence.  The  bill  alleges,  that  although  Dickersoa 
did  not  indorse  Click's  note,  jet  he  agreed  to  pay  it  if  it  could 
not  be  collected  of  the  latter.  This  allegation  is  explicitly  d^ 
nied;  and  not  in  terms  which  can  warrant  the  inference  thf.t 
there  was  intended  to  be  an  assignment  of  the  lien.  The  case 
cited  from  Oill  &  Johnson  seems  to  us  to  be  so  consonant  to 
reason,  and  so  much  in  harmony  with  the  nature  of  the  security 
which  the  law  implies  in  favor  of  the  vendor,  that  we  do  not 
feel  authorized  to  reject  it  as  an  authority. 

It  is  quite  unnecessary  to  extend  this  opinion  by  showing  a 
want  of  similitude  between  a  mortgage  in  fact,  evidenced  by 
writing,  and  the  lien  which  equity  raises  in  favor  of  the  vendor 
of  real  estate.  In  the  latter  case,  there  can  be  no  doubt  but  the 
assignment  of  the  debt  operates  a  transfer  of  the  mortgage  as  an 
incident. 

Without  adding  anything  further,  the  decree  of  the  court  of 
ohancery  is  affirmed. 

Glat,  J.,  not  sitting. 

VK!n)Os*s  Lien,  Creatiok,  Exxstskcb,  ahb  Exturr  ov:  Lagow  v.  Badcl- 
ktj  12  Am.  Deo.  258;  Tieman  y.  Beam^  15  Id.  557,  and  note;  Impin  v.  MaHe^ 
21  Id.  256;  Johnaon  v.  Catothom,  27  Id.  250;  Clarke  v.  OufUg,  37  Id.  G25. 

AssiGNEs  07  Notes  Given  for  the  Purchase  Price  of  Land  hm  no 
lien:  Juckman  v.  ffalloek,  13  Am.  Deo.  027;  SchneUif  y.  Bagan^  28  Id.  105| 
Imt  af^  Jf^Asutim  v.  Otoathmefff  14  Id.  135. 


TiLLOTSON  V.  Kennedy. 

(5  At.  AW  AM  A.  407.] 

VmaAjn  gar  not  Dispute  his  Landlord's  Titlb,  dnring  the  erlafcrnHW  cl 
the  tenancy,  by  setting  np  title  either  in  himself  or  another. 

DlBOLADOSB  BT  A  TENANT,  WITH  THE  KnOWLEDOS  OF  HIS  LaNDLOKD,  fol* 

lowed  by  an  unbroken  poBsesaion  for  a  soifioient  time,  will  bar  an  action 
of  ejectment  brought  by  the  landlord. 

CaznrmMATioN  bt  the  United  States  of  a  Concession  of  Lands  granted 
by  the  Spanish  government,  will  not  prevent  title  under  the  statute  of 
limitations  from  accruing  in  favor  of  an  advene  possessor,  during  the 
time  such  land  was  subject  to  Spanish  jurisdiction,  although  the  statuta 
did  not  completely  run  xmtil  after  the  concession  was  confirmed. 

Subsequent  Title  Acquibed  bt  the  Grantor  under  a  Quitolaim  Deed» 
does  not  inure  to  the  benefit  of  the  grantee. 

Ejectment.    Plaintiff  claimed  title  to  the  premises  in  dispute 
under  a  Spanish  concession,  dated  July  28, 1798,  to  Henry  Bau- 
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din;  a  quitclaim  from  Baudin  to  W.  E.  Kennedy,  dated  May  14, 
1814;  a  quitclaim  from  W.  E.  Kennedy  to  plaintiff's  lessor,  dated 
March  20, 1818;  a  deed  of  release  and  assignment  from  plaint- 
iff's lessor  to  William  Pollard,  dated  February  4, 1813;  a  deed 
from  the  executors  of  Pollard  to  plaintiff's  lessor,  dated  1818;  a 
lease  from  Pollard  to  Plumley,  dated  May  14, 1814,  to  commence 
from  July,  1818,  and  terminate  in  1818;  and  a  United  States 
patent  to  the  land,  issued  to  Baudin,  dated  March  31, 1837.  The 
defendant,  who  claimed  under  Plumley,  proved  that  in  1815^ 
Plumley  publicly  and  notoriously  disavowed  the  title  to  Pollard, 
and,  with  the  knowledge  of  the  latter,  had  by  himself  and  his 
grantors,  occupied  the  premises  for  more  than  twenty  years.  The 
court  charged  the  jury,  that  the  statute  of  limitations  did  not 
begin  to  run  in  favor  of  the  defendant  until  the  termination  of 
the  lease  from  Pollard  to  Plumley.  The  plaintiff  had  verdict. 
Defendant  prosecuted  a  writ  of  error. 

Dargan,  for  the  plaintiff  in  error. 

Siewarty  for  the  defendant  in  error. 

By  Court,  Colldeb,  0.  J.  The  first  question  which  invites 
our  consideration,  is,  whether  the  possession  of  a  tenant  be- 
comes adverse  to  his  landlord  by  disclaiming  to  hold  under  him, 
and  denying  that  he  has  a  title  to  the  premises,  and  if  it  does, 
will  the  statute  of  limitations  begin  to  run  against  the  landlord, 
from  the  time  he  has  notice  of  the  disclaimer?  It  has  been  so 
often  held,  as  to  be  now  regarded  as  settled  law,  that  if  the  tenant 
set  his  landlord  at  defiance  and  disavow  his  right  to  demand 
rent  of  him,  or  his  title  to  the  property,  he  places  himself  in  a 
position  antagonistic  to  his  landlord,  who  may  bring  an  eject- 
ment against  him  without  first  giving  a  notice  to  quit:  Ad.  Eject. 
118;  Jackson  v.  Wheeler,  6  Johns.  272;  Jackson  v.  Thomas,  16 
Id.  293;  2  BL  Com.  275;  5  Dane's  Abr.  718;  Bull.  N.  P.  96.  So 
it  has  been  frequently  stated  as  a  principle,  that  a  tenant  can  not 
dispute  the  title  of  his  landlord,  either  by  setting  up  a  title  in 
himself  or  another,  during  the  existence  of  the  tenancy.  The 
doctrine  of  estoppel  applies  to  the  relation  between  landlord 
and  tenant,  and  as  by  the  acceptance  of  the  lease  the  latter  im- 
pliedly admits  that  the  former  has  a  disposable  interest  in  the 
premises,  which  is  to  continue  until  the  expiration  of  the  ten- 
ancy at  least,  he  shall  not  be  allowed  to  set  up  an  adverse  titie  in 
a  third  person,  so  as  to  prevent  the  landlord  from  recovering 
either  rent  or  possession:  Blights s  Lessee  v.  Eochester,  7  Wheat. 
635.     ''  He  can  not  change  the  character  of  the  tenure  by  his 
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own  act  merely,  so  as  to  enable  himflelf  to  hold  against  his  land- 
lord, who  reposes  under  the  secoriiy  of  the  tenancy,  believing 
the  possession  of  the  tenant  to  be  his  own,  held  under  his  title, 
and  ready  to  be  surrendered  by  its  termination,  by  the  lapse  of 
time,  or  demand  of  possession:"   WUlison  v.  Watkins,  3  Pet.  48. 
But  the  principle  of  estoppel,  say  the  court,  in  the  case  last 
cited,  has  never  been  so  far  extended  as  to  maintain  that  a  dis- 
claimer by  a  tenant,  with  the  knowledge  of  his  landlord,  and  an 
unbroken  possession  afterwards  for  such  a  length  of  time,  that 
the  act  of  limitations  has  run  out,  does  not  operate  to  bar  an 
ejectment  at  the  suit  of  the  landlord.     '*  No  injuiy  can  be  done 
the  landlord,  unless  by  his  own  laches.     If  he  sues  within 
the  i>eriod  of  the  act  of  limitations  he  must  recover;  if  he  suf- 
fers the  time  to  pass  without  suit,  it  is  but  the  common  case  of 
.  any  other  party  who  loses  his  right  by  negligence  and  loss  of 
time.    As  to  the  assertion  of  his  claim,  the  possession  is  as 
adverse  and  as  open  to  his  action,  as  one  acquired  originally  by 
wrong,  and  we  can  not  assent  to  the  proposition  that  the  pos- 
session shall  assume  such  character  as  one  party  alone  may 
choose  to  give  it.     The  act  is  conclusive  on  the  tenant.     He  can 
not  make  his  disclaimer,  and  adverse  claim,  so  as  to  protect 
himself  during  the  unexpired  term  of  the  lease;  he  is  a  tres- 
passer on  him  who  has  the  legal  title.     The  relation  of  landlord 
and  tenant  is  dissolved,  and  each  party  is  to  stand  upon  his 
right."    Again,  say  the  court, "  if  adifferent  rule  was  established, 
the  consequences  would  be  very  serious.    A  mortgagee,  a  direct 
purchaser,  from  a  tenant,  or  one  who  buys  his  right  at  a  sheriff's 
sale,  assumes  his  relations  to  the  landlord,  with  all  their  legal 
consequences,  and  they  are  as  much  estopped  from  denying  the 
tenancy.    If  no  length  of  time  would  protect  a  possession  origi- 
nally acquired  under  a  lease,  it  would  be  productive  of  evils 
truly  alarming,  and  we  must  be  convinced  beyond  a  doubt  that 
the  law  is  so  settled,  before  we  could  give  our  sanction  to  such 
a  doctrine."    The  court  then  entered  upon  an  examination  of 
the  authorities,  and  attained  the  conclusion  that  these  are  in 
harmony  with  the  views  they  had  expressed. 

Hovenden  v.  Annedey^  2  Sch.  &  Lef .  607,  is  also  a  leading  case 
on  this  point.  Lord  Chancellor  Bedesdale  there  says,  *'  that 
attornment  will  not  affect  the  title  of  his  lessor,  so  long  as  he 
has  a  right  to  consider  the  person  holding  the  possession  as  his 
tenant.  But  as  he  has  a  right  to  punish  the  act  of  the  tenant 
in  disavowing  the  tenure,  by  proceeding  to  eject  him,  notwith- 
standing his  lease;  if  he  will  not  proceed  for  the  forfeiture,  he 
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has  no  right  to  affect  the  rights  of  third  persons,  on  the  ground 
that  the  possession  was  betrayed;  and  there  must  be  a  limitation 
to  that  as  to  erexy  other  demand.  The  intention  of  the  statute 
of  limitations  being  to  quiet  the  title  of  lands,  it  would  be  curi- 
ous if  a  tenant  for  nineiy-nine  years,  attorning  to  a  person  in- 
sisting he  was  entitled,  and  disavowing  tenure  to  the  knowledge 
of  his  former  landlord,  should  protect  the  title  of  his  original 
lessor  for  the  term  of  ninety-nine  years.  That  would,  I  think, 
be  too  strong  to  hold  on  the  ground  of  the  possession  being  in 
the  lessee,  after  the  tenure  has  been  disavowed,  to  the  knowledge 
of  the  lessor:"  p.  624.  See  also  Ogden  v.  Walker^s  Heirs,  6  Dana, 
425;  Hendrick  v.  Bobinson's  Administraior  etaL,l  Id.  165;  Jadih 
Bon  V.  Johnson,  5  Cow.  74  [15  Am.  Dec.  433];  Lane  v.  Osment, 
9  Terg.  86;  Boss  v.  Blair,  1  Meigs,  525;  Peyton  ei  al.  v.  StUh,  5 
Pet.  491;  McMasters  v.  BeU,  2  Penn.  180;  Clapp  v.  BroTnagham, 
9  Cow.  573.  This  view  harmonizes  with  the  analogies  of  the 
law,  which  permit  persons  holding  property  under  a  claim  of 
title  to  insist  upon  the  statute  of  limitations,  as  a  bar  to  a  re- 
covery, or  as  giving  a  title,  where  it  has  commenced  and  run, 
after  the  possession  has  become  adverse.  Thus,  if  a  trustee  de^ 
nies  the  right  of  his  cestui  que  trust,  and  the  possession  of  the 
property  becomes  adverse,  lapse  of  time  from  that  period  may 
constitute  a  bar  even  in  equity:  Kane  v.  Bloodgood,  7  Ch.  90. 
So  it  has  been  held,  that  possession  by  the  mortgagee  for  the 
length  of  time  after  forfeiture  of  the  mortgage,  that  bars  an  ac- 
tion at  law,  is  available  against  the  mortgagor  both  at  law  and 
in  equiiy,  unless  interest  has  been  paid  in  the  mean  time,  or 
there  appears  some  other  circumstance  excusing  the  neglect: 
Humphries  v.  Terrell,  1  Ala.  650,  and  cases  there  cited;  Hughes 
V.  Edwards,  9  Wheat.  490;  Elmendor/Y.  Ihyhr,  10  Id.  152.  We 
might  add  to  these,  other  analogous  cases  if  it  were  necessary, 
but  the  cases  which  have  been  cited  directly  to  the  point,  are  so 
well  sustained  by  argument,  so  numerous,  and  consonant  to  rea- 
son, that  we  do  not  feel  at  liberty,  even  if  inclined  to  disregard 
them.  The  rule  they  establish  can  not  work  a  serious  injury  to 
the  landlord,  as  the  recognition  of  an  opposite  principle,  would 
be  likely  to  superinduce,  in  respect  to  third  persons.  Nor  can 
it,  in  any  manner  change  the  nature  of  the  contract  and  permit 
the  tenant  to*dispute  the  title  of  his  landlord,  duiing  the  period 
of  the  tenancy,  before  the  statute  has  completed  a  bar. 

It  has  been  heretofore  decided  by  this  court,  that  the  confirm- 
ation by  the  United  States  of  a  concession  of  lands  under  the 
Spanish  authorities,  will  not  so  operate  as  to  prevent  a  person 
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from  availing  himself  of  the  statute  of  limitations,  by  proof  of 
possession,  during  the  time  the  goTemment  of  Spain  exercised 
dominion  over  the  ooimtry  in  which  the  land  was  situated;  and 
this,  although  the  statute  did  not  complete  the  bar  until  after 
the  concession  was  confirmed:  Innerariiy  v.  27ie  Heirs  qfMims^ 
1  Ala.  660;  The  Heirs  of  Mims  v.  Htiggins,  Id.  676. 

From  this  Tiew  of  the  law,  it  is  obvious  that  the  circuit  court 
erred,  in  supposing  that  the  statute  of  limitations  did  not  b^gin 
to  run  from  the  time  of  Plumlej's  disclaimer  of  Pollard's  title, 
and  a  knowledge  thereof  by  the  latter,  and  not  untQ  the  expira- 
tion of  his  lease.  Our  conclusion  upon  this  point  renders  it  un- 
necessai7  for  us  to  consider  the  second  question.  We  will, 
however,  remark,  that  although  the  patent  certificate  might  be 
sufficient  evidence  of  a  legal  title  in  the  lessor  of  the  plaintiff,  yet  it 
is  worthy  of  examination,  whether  the  issuance  of  the  patent  to 
Baudin  by  his  direction,  did  not  invest  the  patentee  with  the 
legal  title.  The  solution  of  this  question  would  involve  the  con- 
sideration of  several  important  points,  which  we  are  not  now  in- 
clined to  enter  upon.  If  the  lessor  of  the  plaintiff  was  a  purchaser 
of  Baudin,  imder  a  deed,  with  a  general  warraniy,  then  the  legal 
title,  if  it  vested  in  him  by  the  patent,  would  inure  to  the  former; 
but  it  would  seem  upon  authority,  that  no  such  consequence 
follows,  where  the  grantor  has  executed  a  quitclaim  deed,  or  one 
which  warrants  the  title  against  himself  and  his  assignees  only: 
Comsiock  et  at,  v.  SmiJIh,  13  Pick.  116  [23  Am.  Dec.  670];  ^Kenv. 
Bayvoardy  5  Qreenl.  227  [17  Am.  Dec.  221];  Kennedy  and  More- 
land  V.  Heirs  of  McCartney  ^  4  Port.  168. 

This  view  of  the  case  is  so  decisive  of  it,  that  we  will  not  no- 
tice any  other  question  sought  to  be  raised,  but  merely  declare  as 
a  consequence  of  our  opinion,  that  the  judgment  is  reversed 
and  the  cause  remanded. 

Clat,  J.,  not  sitting. 


Tknaitt  can  not  Disputb  his  Lakdlobo's  Titlb  during  the  ezistenoe  of  the 
tenancy:  Rogers  v.  WcUler,  9  Am.  Dec  758;  Camp  v.  Oamp,  13  Id.  60,  and 
note;  Carpenter  v.  TJiompson,  14  Id.  348;  Bi^fferhw  v.  Newsomf  17  Id.  565; 
Luns/ord  v.  Turner,  20  Id.  248;  Jackson  v.  MiUer^  21  Id.  316;  Jackson  v. 
Eowlatid,  22  Id.  557;  Duke  v.  Harper,  27  Id.  462. 

Tsnant'ii  Adverse  Possession  and  Title  Aoquibed  thereby:  See  Duks 
y.  Harper^  27  Am.  Dec.  462,  and  note;  Jackson  v,  Daivis,  15  Id.  451, 460,  and 
note,  wherein  the  cases  in  this  series  are  collected. 

Qbantob's  Subssqubntlt  Aoquibed  Titlb,  when  inures  to  the  benefit  of 
grantee:  Comstoek  v.  Smithy  23  Am.  Dec.  670,  and  note. 
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Watland's  Adm'r  v.  Mobelt. 

Tixui  TO  Qooim  Shipped  Passes,  Eo  Instanti,  by  the  biU  of  lading,  to 
the  oonBignee. 

Bixx  OF  Lading  has  i!HS  Charactxbistics  both  of  a  Bbgeift  and  *  oon- 
traot  to  carry  and  deliver.  So  far  as  it  acknowledges  the  receipt  d 
the  goods,  and  states  their  condition,  it  may  be  contradicted,  bat  in 
other  respects  it  is  interpreted  like  other  written  contracts. 

Shifpxe  of  Goods,  Who  is  Impliedly  Boumo  bt  the  Bill  of  Ladiko 
to  pay  the  freight,  may  show  by  parol  an  agreement  of  the  owner  of  the 
yeesel  to  look  to  another  for  payment,  and  that  payment  has  been  made. 

Wbtt  of  error  to  the  drctdt  court  of  Madison,  from  a  judg- 
ment in  &Yor  of  the  defendant,  in  an  action  of  cLSSumpsit.  The 
foriher  facts  appear  in  the  opinion. 

Bobinsan,  for  the  plaintiff  in  error. 

Pamons,  for  the  defendant  in  error. 

By  Court,  Collisb,  G.  J.  In  Jones  el  al.  v.  Siins  db  Scott,  6 
Port,  138,  it  was  held,  that  if  a  contract  be  made  by  bill  of 
lading  in  the  ordinary  form,  by  which  one  man  acknowledges  to 
have  received  of  another,  some  article  of  merchandise  to  be  de- 
livered to  a  third,  who  is  to  pay  the  freight,  the  title,  by  the 
shipment,  eo  instanti,  passes  to  the  consignee.  Some  of  the 
cases  maintain,  that  the  bill  is  conclusive  of  the  right  of  prop- 
erty; but  in  the  case  cited,  this  court  considered  it  only  prima 
fade  evidence  that  the  consignee  was  the  owner,  and  might  be 
rebutted  by  showing  the  reverse  to  be  true.  Whether  the  same 
presumption  is  indulged,  where  the  bill  of  lading  states  the  con- 
signees are  to  pay  half  the  freight,  the  view  which  we  take  of 
the  present  case,  makes  it  unnecessary  to  inquire. 

If  the  bill  of  lading  could  be  regarded  as  a  mere  receipt,  it 
would  be  inconclusive,  and  might  be  varied  by  parol  evidence; 
but  its  character  is  twofold,  viz.,  a  receipt,  and  a  contract,  to 
carry  and  deliver.  So  far  as  it  acknowledges  the  receipt  ol 
goods,  and  states  their  condition,  etc.,  it  may  be  contradicted; 
but  in  other  respects  it  is  treated  like  other  written  contracts: 
BabcockT.  May  et  al,,^  Ohio,  334;  Barrett  v.  Bogers,  7  Mass. 
297  [6  Am.  Dec.  45];  Greenl.  Ev.  353,  354;  3  Ph.  Ev.,  C.  & 
H.'s  notes,  1439.  The  bill  of  lading  contains  no  express  stipu- 
lation on  the  part  of  the  shipper  to  pay  freight,  and  his  liability, 
at.  most,  is  a  legal  deduction,  from  the  fact  of  the  shipment,  and 
the  failure  to  provide  some  other  means  of  payment.  Let  it  be 
oonoeded  then,  as  it  is  the  point  of  view  most  favorable  to  the 
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plaintiff,  that  the  defendant  is  under  an  implied  i^greement  to 
pay  the  freight,  and  we  think  it  may  be  shown  that  the  evidence 
was  properly  admitted.  The  facts,  so  far  as  material,  are  these: 
Patteson,  the  agent  of  the  defendant,  agreed  with  the  plaintiff's 
intestate  to  cany  from  Whitesburg,  on  the  Tennessee  river,  the 
cotton  in  question;  the  intestate  was  at  that  time  indebted  to 
Patteson  for  a  tract  of  land  previously  sold,  and  for  which  he 
was  to  pay  him  by  carrying  cotton  to  New  Orleans;  and  he 
agreed  to  look  to  Patteson  for  the  freight,  and  never  considered 
the  defendant  bound  for  it.  After  the  bill  of  lading  was  signed, 
Patteson  purchased  the  cotton  of  Mosely,  bound  himself  to  pay 
the  freight,  and  still  considers  himself  boimd  to  pay  it.  The 
fair  inference  from  this  evidence  is,  that  Patteson  ga^e  the 
plaintiff's  intestate  a  credit  equal  to  the  amount  of  the  freight 
against  intestate's  indebtedness  to  him,  and  that  the  freight, 
in  virtue  of  the  parol  agreement,  made  simultaneously  with  the 
shipment  of  the  cotton,  was,  in  point  of  law,  fully  paid.  This 
being  the  case,  there  is  no  objection  to  the  admission  of  the 
evidence,  as  there  might  be  if  the  contract  to  pay  freight  was 
executory,  and  had  never  been  executed.  In  McNair  and  Wife 
V.  Cooper^  4  Ala.  660,  at  the  last  term,  it  was  conceded,  that  in 
an  action  on  a  written  contract  the  defendant  might  avail  him- 
self in  his  defense  of  a  parol  stipulation  which  no  longer 
remained  in  fieri^  but  had  been  performed.  This  case  is  well 
supported  by  authority,  cited  both  in  the  argument  of  counsel 
and  in  the  opinion  of  the  court — ^it  is  not  opposed  to  any  prin- 
ciple, and  is  so  decisive  of  the  case  before  us  as  to  render  it  un- 
necessary to  amplify.  The  judgment  of  the  circuit  court  is 
a£Brmed. 

CiAY,  J.,  not  sitting. 


Bell  of  Lading  is  P&dca  Faoib  Bvidencb  only,  and,  as  between  the 
parties  thereto,  may  be  contradicted  or  controlled  by  parol  evidence:  PoH" 
land  Bank  v.  Stuhb;  4  Am.  Dec.  151;  UrquharU  y.  Bobinwn,  5  Id.  710;  Bar' 
rtU  T.  Bogen,  Id.  45;  BvereU  y.  Coffin,  22  Id.  551;  OurtU  t.  Johmon,  32  Id. 
117.  The  nature  and  effect  of  bills  of  lading  are  fully  oonsidered  in  the  not* 
to  Chandler  y.  Sprague,  38  Id.  408^26. 


O'DoNNELL  V.  Sweeney, 

[5   At.a»ama^  407.] 

Oohtracts  Founded  on  an  Act  Prohibited  by  a  STAnnn  under  a  pen* 
alty,  are  void,  although  not  expressly  declared  so  to  be. 

Pbomissobt  Note  Given  on  Sunday,  in  consideration  for  the  purchase 
price  of  a  horse,  is  void. 
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Absuxpsit  on  a  promissoiy  note.  The  defendant  pleaded  that 
the  note  was  given  on  Sunday,  in  consideration  of  a  horse  sold 
on  that  day.  The  plaintiff  demurred  to  the  plea,  and  the  de- 
mnner  was  sostained.    The  further  facts  appear  in  the  opinion. 

BHUngska^  for  the  plaintiffs  in  error. 

BeUer^  contra. 

By  Court,  Obmoitd,  J.  It  is  a  settled  principle  of  the  common 
law,  that  all  contracts  which  are  founded  on  an  act  prohibited 
by  a  statute  under  a  penally,  are  void,  although  not  expressly 
declared  to  be  so:  Wilson  v.  Spencer^  1  Band.  76  [10  Am.  Dec. 
491];  Gomyn  on  Con.  26;  CoUinB  v.  BlarUem,  2  Wils.  841; 
Druryy.  DeforUaine^  1  Taunt.  185.  It  would  indeed  be  a  strange 
anomaly  if  a  contract,  made  in  violation  of  a  statute,  and  pro- 
hibited by  a  penalty,  could  be  enforced  in  the  courts  of  the  same 
country  whose  laws  are  thus  trampled  on  and  set  at  defiance. 

The  statute  violated  in  the  maTring  of  the  contract  here  sought 
to  be  enforced  is  to  the  following  effect:  ''  No  worldly  business 
or  employment,  ordinary  or  servile  work  (works  of  necessity  or 
charity  excepted),  nor  shooting,  sporting,  hunting,  gaming,  rac- 
ing, fiddling,  or  other  music  for  the  sake  of  merriment,  nor  any 
kind  of  playing,  sports,  pastimes,  or  diversions,  shall  be  done, 
performed,  or  practiced  by  any  person  or  persons  within  this 
territory  on  the  Christian  Sabbath,  or  first  day  of  the  week, 
commonly  called  Sunday,  and  every  person  being  of  the  age  of 
fourteen  years  or  upwards,  offending  in  the  premises,  shall  for 
every  such  offense  forfeit  and  pay  the  sum  of  two  dollars;  and 
no  merchant,  or  shopkeeper,  or  other  person  shall  keep  open 
store  or  dispose  of  any  wares,  or  merchandise,  goods,  or  chat* 
tels,  on  the  first  day  of  the  week,  commonly  called  Sunday,  or 
sell  or  barter  the  same,  upon  pain  of  forfeiting  the  sum  of 
twenty  dollars  for  every  such  offense,"  etc. :  Aik.  Dig.  439. 

It  was  contended  in  argument,  by  the  counsel  for  the  defend- 
ant in  error,  that  the  design  of  the  legislature  was  to  prevent 
public  sales  of  goods  or  chattels,  and  had  no  reference  to  mere 
private  contracts,  which  have  no  tendency  to  violate  the  order 
and  solemnity  of  the  day.  We  do  not  think  the  design  of  the 
legislature  in  the  passage  of  the  act  can  be  doubted.  It  was 
evidently  to  promote  morality  and  advance  the  interests  of  re- 
ligion by  prohibiting  all  persons  from  engaging  in  their  common 
and  ordinary  avocations  of  business,  or  employment,  on  Sun- 
day, unless  impelled  thereto  by  necessity,  or  engaged  in  acts  of 
charity.    So  far,  the  law  has  respect  to  labor  or  business  which 
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may  be  either  public  or  private,  bat  it  also  provides  for  the 
higher  offense  of  not  only  desecrating  the  Christian  Sabbath, 
but  also  of  violating  public  decency  by  an  open  traffic. 

By  the  29th  Charles  I./c.  7,  it  was  declared  that  no  trades- 
man, artificer,  workman,  laborer,  or  other  person  whatsoever, 
shall  do  or  exercise  any  worldly  labor,  business,  or  work  of 
their  ordinary  callings  upon  the  Lord's  day,  works  of  necessity 
and  charily  only  excepted.  In  the  exposition  of  this  statute 
it  has  been  held,  that  a  contract  would  not  be  void,  unless 
one  of  the  parties  was  in  the  exercise  of  his  ordinary  calling 
That  was  the  decision  in  Drury  v.  Defoniaine,  1  Taunt.  136. 
This  was  afBrmed  in  the  case  of  FenmeU  v.  Bidler^  5  Bam.  A; 
Orees.  406,  where  in  a  most  able  opinion  of  Mr.  Justice  Bayley» 
it  was  held,  *'  that  every  species  of  labor,  business,  or  work, 
whether  public  or  private,  in  the  ordinary  calling  of  a  trades- 
man, artificer,  workman,  laborer,  or  other  person,  is  within  the 
prohibition  of  the  statute."  That  was  the  case  of  the  purchase 
of  a  horse,  by  a  horse  dealer  on  Sunday;  the  sale  was  in  private, 
and  the  action  was  upon  the  warranty,  and  the  court  held,  that 
it  could  not  be  maintained. 

This  decision  was  approved  by  the  court  of  common  pleas,  in 
BmiUh  V.  Sparrow ,  4  Bing.  84,  where  it  was  held  that  a  contract 
entered  into  privately  on  a  Simday  was  void,  although  made  by 
an  agent,  and  although  the  objection  was  taken  by  the  party  at 
whose  request  the  contract  was  entered  into. 

The  facts  of  this  case,  as  set  out  in  the  plea,  are,  that  the  note 
was  executed  on  Sunday,  in  consideration  of  the  sale  of  a  horse 
by  the  plaintiff  to  the  defendants,  and  that  the  plaintiff,  in  mak- 
ing the  sale,  was  in  the  exercise  of  his  business,  trade,  or  occupa- 
tion. If,  then,  our  statute  was  identical  with  the  English,  the 
authorities  cited,  are  full  to  the  point,  that  this  action  can  not 
be  maintained.  There  is,  however,  a  broad  distinction  between 
ihem.  To  constitute  an  offense  against  29  Charles  I.,  one  of 
the  parties  to  the  contract,  at  least,  must  be  engaged  in  his 
*' ordinary  calling;"  not  so  under  our  law,  which  prohibits  all 
*' worldly  business  or  employment,  ordinary  or  servile  work, 
works  of  necessity  or  charity  only  excepted."  The  term  ''  or- 
dinary," in  our  statute,  is  equivalent  to  common  or  usual  work 
or  employment,  and  beyond  all  doubt,  embraces  within  its 
ample  range,  the  sale  of  a  horse,  a  negro,  or  any  other  chattel, 
whether  the  sale  be  public  or  private;  whether  the  parties  en- 
gaged in  it,  or  either  of  them,  were  in  the  prosecution  of  their 
ordinary  employment  or  not.    It  is  worldly  *  ^  business  or  em- 
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ployment,"  and  falls  wifhin  the  letter,  aa  well  as  within  the  mis- 
chief of  the  statute. 

But  if  the  contract  in  this  case  did  not  fall  within  the  first 
branch  of  the  statute,  it  is  fully  embraced  in  the  second,  which 
prohibits  any  merchant,  shopkeeper,  or  other  person  from  dis- 
posing of  any  wares  or  merchandise,  goods  or  chattels,  on  the 
first  day  of  flie  week. 

The  contract  being  such  an  one  as  it  was  unlawful  to  make 
on  Sunday,  can  not  be  enforced  in  a  court  of  justice,  and  the 
demurrer  to  the  plea  should  therefore  have  been  OTermled* 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 

OoxnuoxB  Uadb  on  SminAT,  Wmof  Vom:  OoUman  t.  Hmdermm,  18  Am, 
Deo.  290,  and  note;  K^pnerY,  Kttfer,  81  Id.  400;  and  the  role  ie  the  nine  ai 
to  jndioial  acts  performed  on  that  day:  Van  VteJUm  y.  Paddoekt  7  Id.  808; 
Sioiy  T.  EUia,  18  Id.  428,  and  note;  AmU  t.  JTyfe,  24  Id.  408;  8a^  ▼• 
SmUh,  27  Id.  117,  endnote. 

Tbm  raxsciFAL  oasi  n  cited  ahd  apfbotid  in  Adanu  ▼.  HameUt  9 
Bong.  70,  to  the  point  that  a  promiMory  note  given  on  Sunday  ia  void* 


Gee  v.  Feabb. 

[5  Alavaka,  686.] 

Wasbavxt  aoainst  Inouvbranobs  was  not  Ihplxkd  at  Coimov  Law^. 

from  the  nse  of  the  words  "grant,  bargain,  and  aeU,**  in  a  oonv^yaaee. 
Wabaahtt  aoaikbt  Incumbbancxs  will  bs  Impuxd  in  AUii^wt^  fgQg^ 

the  nae  of  the  words  "grant,  bargain,  and  sell,"  in  a  oonveyanoe,  bat  not 

from  the  nse  of  the  words  "  bargain  and  seU." 

CoYZKABT,  founded  on  a  conyeyance,  by  which  the  defendant 
*'  bargained,  sold,  released,''  etc. ,  to  the  plaintiff  certain  lands. 
Plaintiff  contended  that  these  words  amounted  to  a  covenant 
against  incumbrances,  for  the  breach  of  which  this  action  was 
brought.  Defendant  had  judgment.  The  further  facts  appear 
in  the  opinion. 

WiUiam  Hunter^  for  the  plaintiff  in  error. 
Peck  and  Clark,  corUra. 

By  Court,  Clay,  J.  The  question  jiresented  in  this  case  tuzna 
upon  the  construction  of  section  20  of  the  act  of  1803,  "  respect- 
ing conveyances:"  Aik.  Dig.  94,  sec.  33.  That  section  pxovides 
that  ''  in  all  deeds  to  be  recorded,  in  pursuance  of  this  act, 
whereby  any  estate  of  inheritance  in  fee  simple,  shall  hereafter 
be  limited  to  the  grantee,  or  his  heirs,  the  words  grant,  bargain, 
sell,  shall  be  adjudged  an  express  covenant  of  the  grantee,  hia 
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heirs  and  assigiiB,  to  wit:  that  the  grantor  was  seised  of  an  in- 
defeasible estate  in  fee  simple,  freed  from  incombranoes,  done 
or  suffered  from  the  grantor  (except  the  rents  and  services  that 
may  be  reserved),  as  also  for  quiet  enjoyment  against  the  grantor, 
liis  heirs  and  assigns;  unless  limited  in  express  words  con- 
tained in  such  deed;  and  the  grantee,  his  heirs,  executors,  ad- 
ministrators, and  assigns  may  in  any  action,  assign  breaches,  as 
if  such  coyenants  were  expressly  inserted,"  etc. 

The  counsel  for  the  plaintiff  in  error  contends,  that  although 
the  word  "  grant"  is  not  in  the  deed,  the  words  ''  bargain  and 
flell"  are,  of  themselves,  sufficient  to  constitute  a  coyenant,  against 
prior  incumbrances,  created  by  the  grantor,  and  existing  at  the 
time  of  the  conyeyance;  and,  indeed,  that  such  would  be  the 
l^gal  effect  of  any  one  of  those  words.  If  such  a  covenant  ex- 
ist at  all,  in  the  present  case,  it  is  understood  to  be  agreed  on 
all  hands,  that  it  is  only  by  force  of  the  statute  referred  to.  By 
the  common  law,  neither  of  the  words  "grant,  bargain,  sell," 
•nor  did  all  of  them  together  imply  such  a  warranty.  It  is  laid 
down  by  Lord  Coke,  in  his  commentary  on  Littleton,  that  the 
word  "  dedi  is  a  warranty  in  law  to  the  feoffee,  and  his  heirs  dur- 
ing the  life  of  the  feoffor,  but  conussi  in  a  feofi&nent,  or  fine,  im- 
plieth  no  warranty:"  See  2  Thomas'  Coke,  204.  So  Mr.  Butler, 
in  his  note  YI.  in  the  appendix  to  the  same  yolume,  page  642, 
remarks,  *'  from  the  passages  here  referred  to,  it  most  clearly 
appears,  that  the  word  grant,  when  used  in  the  conveyance  of 
an  estate  of  inheritance,  does  not  imply  a  warranty,"  etc.  In 
an  estate  of  inheritance  when  the  fee  passes,  the  word  grant  is 
neither  a  coyenant  in  law  nor  a  warranty.  The  word  grant  ap- 
plies to  incorporeal  hereditaments,  which  lie  in  grant,  and  not 
in  liyeiy:  Id.;  2  Chit.  Bl.  233.  Nor  do  the  words  bargain  and 
sell  belong  properly  to  the  conveyance  of  an  estate  of  inherit- 
ance, at  common  law.  It  was  a  species  of  conveyance,  intro- 
duced by  the  statute  of  uses:  27  H.  8,  c.  10,  which  in  pleading 
is  called  the  statute  for  transferring  uses  into  possession:  Took 
▼.  Glascock,  1  Saund.  251,  n.  2;  2  Chit.  Bl.  250. 

From  this  view  of  the  subject,  it  follows  that  the  section  of  the 
«ct  of  1803,  aboye  cited,  was  intended  to  give  an  effect  to  the 
words  **  grant,  bargain,  sell,"  which  they  did  not  possess  at  the 
<x>mmon  law.  In  other  terms,  the  statute  undertakes  to  impart 
to  those  words  new  virtue — an  efficiency  before  unknown  to 
them.  It  is  belieyed  to  be  a  sound  rule  of  construction,  that, 
when  a  statute  alters  the  common  law,  the  meaning  shall  not  be 
strained  begrond  the  words;  except  in  cases  of  public  utility. 
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when  the  end,  or  object  of  the  act,  appears  to  be  larger  than  the 
enacting  words:  6  Bac.  Abr.  383,  384.  Our  statute  not  only 
alters  the  common  law,  but  inasmuch  as  it  creates  covenants  for 
the  party  conveying,  by  mere  implication,  its  tendency  may  be 
regarded  as  somewhat  dangerous — as  calculated  to  entrap  the 
ignorant  and  unwary.  Hence,  the  rule  seems  to  apply  with 
great  force,  that  its  sense  should  not  be  strained  beyond  the 
words  employed.  In  Pennsylvania,  where  a  statute  like  our  own 
exists,  the  courts  have  determined  that  those  words — ^grant,  bar- 
gain, and  sell— did  not  amount  to  a  general  warraniy,  but 
mercdy  to  a  covenant,  that  the  grantor  had  not  done  any  act,  nor 
created  any  incumbrance,  whereby  the  estate  might  be  defeated: 
Oratz  V.  Bwali,  2  Binn.  95.  And  this  strictness  of  construction 
is  approved  by  Chancellor  Kent  in  his  4  Com.  473—''  because  the 
words  of  the  statute  are  (by  it)  divested  of  all  dangerous  tend« 
ency."  He  further  remarks,  **  it  may  not  be  veiy  inconvenient 
that  those  granting  words  should  imply  a  covenant  against  the 
secret  acts  of  the  grantor;  but,  beyond  that  point,  there  is  great 
danger  of  imposition  upon  the  ignorant  and  the  unwary,  if  any 
covenant  be  implied,  that  is  not  stipulated  in  clear  and  precise 
terms:"  Id.  Such  being  the  character  and  tendency  of  the 
statute  in  question,  it  should  receive  a  strict  construction;  its 
words  should  not  be  extended  beyond  their  obvious  meaning; 
nor  should  the  contemplated  covenants  be  implied  by  less  than 
all  the  effective  words  used  in  the  statute.  If  the  word  grant 
can  be  dispensed  with  in  the  creation  of  the  covenants  named  in 
the  act,  so  might  the  word  bargain,  or  the  word  sell — and  the 
introduction  of  either  of  those  words  into  a  deed  might  be  made 
to  operate  as  a  covenant  under  the  statute,  when  it  was  perhaps 
never  thought  of  by  either  of  the  parties.  The  legislature  have 
not  said  that  either  of  the  words,  when  used  alone,  shall  be 
adjudged  such  a  covenant,  as  that  contended  for  by  the  counsel 
for  the  plaintiff,  but  they  have  merely  declared  that ''  the  words 
grant,  bargain,  sell"  shall  be  so  adjudged.  There  is  certainly 
nothing  in  the  terms,  or  apparent  object,  of  the  act,  which  re- 
quires us  to  give  to  one,  or  two,  of  those  words,  as  much  force, 
or  effect,  as  pertains  to  all  of  them;  and  the  safer  construction 
will  be,  to  require  all  to  imply  such  important  covenants,  as  that 
the  grantor  was  seised  of  an  indefeasible  estate  in  fee  simple, 
freed  from  incumbrances,  and  for  quiet  enjoyment.  These 
views  bring  us  to  the  conclusion,  that  the  court  below  was  right 
in  sustaining  the  demurrer  to  the  declaration. 
Let  the  judgment  be  afiSrmed. 
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WoBOs  "Gbant,  BABOAnr,  and  Sbll,"  do  not  Imfobt  a  Waxbantt 
of  title»  or  Against  inoambnaces,  nnlesa  made  so  by  statute:  JKdtete  ▼• 
Diekau,  4  Am.  Deo.  665;  I^roat  v.  Redmond,  2  Id.  228;  Funk  ▼.  Vonada,  14 
Id.  617.  Nor  in  a  lease  for  life,  is  a  covenant  of  qniet  enjoyment  imptied 
from  the  nse  of  words  of  lease:  Black  v  Oilmart,  33  Id.  268. 


DuNOAN  V.  Jeter. 

[5  AtuBaMa.  flOA.] 

OoTXNANTS  FOR  THB  Patkbnt  OF  THE  PuBCHABB  PBiOB,  and  the  giving  of 
the  oonveyanoe,  under  a  contract  for  the  sale  of  lands,  are  independent, 
when  the  time  when  the  vendor  could  be  called  upon  for  the  oonveyaacs 
is  nncertaln. 

BiscissiON  OF  A  Ck)NTBACT  DOBS  NOT  FoLLOW  as  a  oonseqnenoe  of  its  non- 
performance by  either  party. 

Bbfcbal  of  THB  Vbndob  TO  Makb  Titlb  on  Demand  warrants  the  vendee  in 
bringing  an  action  on  the  contract  for  the  breach  thereof,  although  snob 
action  does  not  necessarily  suppose  the  contract  to  be  at  an  end. 

RB8CT8ST0N  OF  A  Ck>NTBAcrr  FOB  THB  Salb  OF  Lands,  by  the  vendee,  does 
not  follow,  unless  he  performs  or  offers  to  perform,  on  his  part^  and 
abandons  the  possession  of  the  land  to  the  vendor. 

Abandonhbnt  of  Possbssion  by  THB  Vbndbb  is  NOT  Necessabt  to  the 
resciBsion  of  a  contract  for  the  sale  of  lands,  where  the  vendor  is  insolv* 
ent,  and  unable  to  make  title. 

Bill  brought  by  the  plaintiff  in  error  to  rescind  a  contract  for 
the  sale  of  lands,  and  to  restrain  the  vendor  therein  from  suing 
on  a  promissory  note,  given  as  part  payment  of  the  purchase 
price.  Upon  the  hearing  the  chancellor  dismissed  the  bill,  and 
dissolved  the  injunction.    The  further  facts  appear  in  the  opinion. 

Bdser^  tor  the  plaintiff  in  error. 

Heydenfddty  contra. 

By  Court,  Osmond,  J.  The  contract  for  the  sale  of  the  land 
by  ihe  defendant  in  this  court,  to  the  plaintiff,  and  another,  ia 
exceedingly  simple,  and  the  respective  obligations  and  rights 
growing  out  of  it,  so  easy  to  be  understood,  that  it  is  wonderful 
it  should  have  been  made  the  source  of  so  much  litigation. 

By  the  contract  of  sale,  a  portion  of  the  purchase  money  was 
paid  down,  and  a  credit  of  about  one  and  two  years  given  on 
the  residue,  the  vendor  executing  a  penal  bond  with  condition 
to  make  title  to  the  land  as  soon  as  he  received  it  from  the 
United  States. 

As  the  time  when  the  vendor  could  be  called  on  for  title  was 
uncertain,  depending  on  his  getting  it  from  the  government, 
whilst  the  time  for  the  payment  of  the  purchase  money  was 
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asoertaaziedy  the  Btipulations  were  independent.  The  yendor 
had  a  right  to  maintain  an  action  for  the  pnrohase  money,  with- 
out averring  that  he  had  made,  or  offered  to  make,  a  title  to  the 
land  sold,  and  on  the  other  hand,  the  vendees  could  demand 
title  before  the  payments  fell  due,  if  before  that  time  ihe  vendor, 
by  the  receipt  of  the  patent  from  the  government,  had  been  in  a 
condition  to  make  title:  Pordage  v.  Cole^  1  Saund.  820,  note  4, 
and  cases  there  dted. 

The  title,  however,  was  not  received  from  the  government  by 
the  vendor  until  after  the  last  installment  for  the  purchase 
money  fell  due.  After  this,  the  vendees  demanded  the  title 
which  the  vendor  offered  to  make  on  the  payment  of  the  pur« 
chase  money,  which  they  refused  to  pay,  and  he  thereupon  de- 
clined making  the  title. 

This  refusal  by  the  vendor  was  entirely  justifiable,  as  will  be 
seen  by  inquiring  what  was  necessary  to  be  done  by  the  vendees 
to  entitle  themselves  to  a  rescission  of  the  contract.  A  rescission 
cf  a  contract  does  not  follow  as  a  consequence  of  its  non-perform- 
ance, by  either  party:  Stone  v.  Oover,  1  Ala.  289.  If  the  vendor 
improperly  refuses  to  make  title  on  demand,  the  vendee  may 
bring  an  action  on  the  bond  and  recover  for  the  breach  of  the 
contract  such  damages  as  he  has  actually  sustained  by  the  fail- 
ure of  the  vendor  to  comply  with  his  contract;  but  it  is  obvious 
that  such  an  action  does  not  necessarily  suppose  the  contract  to 
be  at  an  end.  If  the  vendee  wishes  by  a  rescission  to  put  an 
end  to  the  contract,  he  must  himself  be  active  and  perform,  or 
at  least  offer  to  perform,  the  contract  on  his  part.  He  must,  in 
such  a  case  as  the  present,  offer  to  pay  the  purchase  money,  and 
in  addition,  must  put  the  vendor  in  statu  quo,  by  abandoning  to 
him  the  possession  of  the  land:  Clemens  v.  Loggina,  1  Ala.  622. 

It  is  true,  that  in  reference  to  the  abandonment  of  possession, 
circumstances  may  exist  which  would  authorize  the  vendee  to 
retain  it.  As  where  the  vendor  was  inisolvent  and  unable  or 
unwilling  to  make  the  title;  in  such  a  case,  the  possession  might 
be  retained  as  the  only  means  of  reimbursement  for  money  paid 
on  accoimt  of  the  purchase.  Such  was  the  case  of  Younge  v. 
Harria,  2  Ala.  108,  where  relief  was  granted,  under  circum- 
stances of  that  description,  without  abandonment  of  the  pos- 
taesaion  by  the  vendor. 

In  this  case,  the  vendees  refused  to  pay  the  purchase  money, 
although  1^  their  contract  it  was  due,  retained  the  possession 
of  the  land,  and  now  affect  to  consider  the  contract  as  at  an 
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end,  nlihoiigli  the  yendor  has  always  been  willing  to  perfonn 
the  contract  on  his  part;  such  a  pretension  can  not  be  tolerated. 

The  case  of  JIaynes  t.  Farley  ^  4  Port  528,  relied  on  by  the 
plaintiff's  counsel,  determines  no  point  adverse  to  the  view 
here  taken.  In  that  case,  there  was  a  breach,  by  the  vendor,  of 
the  condition  of  the  bond  for  title,  by  his  failing  to  make  title 
according  to  its  terms,  and  this  court  held,  that  after  an  action 
was  commenced  at  law  by  the  vendee  to  recover  damages  for  its 
breach,  a  court  of  equiiy  would  not  interfere  at  the  instance  of 
the  vendor,  who  showed  no  excuse  for  the  failure  to  comply 
with  his  contract,  anterior  to  the  breach.  Here,  there  was  no 
breach  of  the  condition  of  the  bond,  but  on  the  contrary,  the 
vendor  was  always  willing  to  comply  with  its  terms,  upon  the 
performance,  by  the  vendees,  of  the  contract  on  their  part. 

Our  conclusion  is,  that  there  is  no  equiiy  in  the  bilL 

Let  the  decree  of  the  chancellor  be  a£Brmed. 


Pkbiokmakcb  of  Dependent  and  Independent  Covenants:  Chuld  v. 
BankSf  24  Am.  Dea  90,  and  note,  citing  prior  caaee  in  this  series;  Chauieau  v. 
Suaiell,  31  Id.  191;  Hawley  y.  Mown,  33  Id.  522. 

Vendee,  to  Entitlb  Him  to  Rescind  his  Contract,  most  place  the 
vendor  in  the  same  situation  he  was  before  the  sale:  Conner  y.  HenderBoUf  8 
Am.  Deo.  103.  As  to  the  general  effect  of  a  rescission  of  a  contract,  and 
when  the  same  is  allowable,  see  the  note  to  HougKB  AdmiSnibhrUars  y.  Hunit 
15  Id.  572. 
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[5  Alabama,  787.] 

Gdbpobation  may  Maintain  Assumpsit  fob  a  Subscription  to  its  Stock* 

unless  it  is  impliedly  or  expressly  inhibited  by  the  act  nnder  which  it 

daims  its  corporate  existence. 
Bight  of  Cobpobation  to  Sell  the  Stock  of  iNDiyiDUAL  Shabeholdebs 

for  non-payment  of  subscription,  is  merely  cnmulatiye  of  its  right  to  soe 

for  the  same. 
Cobpobation,  in  Pleading  its  Gorpobate  Existence,  need  not  set  forth 

its  charter,  or  the  names  of  the  indiyidiials  composing  the  company. 

SUBSCBIBING  FOB  ShABES  IN  THE  StOCK  OF  AN  EXISTING  COKPOBATIOK,  is 

a  good  consideration  to  support  an  action  against  the  subscriber. 

Pebsons  Acting  Pubucly  as  Officebs  of  a  Cobpobation,  are  presumed 
rightfully  in  office,  and  the  further  presumption  is  indulged  that  all 
necessary  steps  were  taken  in  order  to  make  a  corporate  act  legally  op- 
erative. 

Chabteb  will  be  Pbesumed  to  Exist  fbom  the  Long  Rxerctse  of  cor- 
porate rights,  or  from  other  circumstances. 

AflsooiATiON,  Suing  as  a  Cobpobation,  must  prove  its  corporate  eTistflnoiii 
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Vauditt  or  A  CoRPORATB  Ghabteb  can  only  ba  Attacked  at  tho  in- 
stance of  the  state,  and  not  in  a  ooUateral  proceeding. 

Broffxls,  Technically  so  galled,  and  Estoppels  in  Pais,  operate  both 
for  and  against  oorporations,  and  generally  a  party  will  be  ooncluded  from 
denying  his  own  acts  or  omiasions,  expressly  designed  to  inflnenoe  the 
conduct  of  another,  and  which  did  so  inf  aence  it,  when  such  denial  will 
operate  to  the  injury  of  the  latter. 

SuBSGBiBBB  TO  A  Ck>RP0BATi0N'8  Stock  Can  not,  by  announcing  his  with- 
drawal from  the  corporation,  absolve  himself  from  liability  to  pay  any 
further  installments. 

AsBUMPsiTy  by  the  plaintiff  in  error,  to  recover  the  amount 
due  on  a  subscription  to  its  stock.  The  declaration  contained 
four  counts,  the  first  three  of  which  set  forth,  in  general  terms, 
plaintiff's  corporate  existence,  the  defendant's  subscription  and 
non-payment  of  the  same,  and  the  fourth  of  which  was  for 
money  lent  and  advanced.  Defendant  demurred  to  the  first 
three  coimts,  and  to  the  fourth  pleaded  non  assumpsit,  and  nul 
tiel  corporation.  The  demurrer  was  sustained,  and  upon  plaint- 
iff's refusal  to  amend,  the  case  was  submitted  to  the  jury  upon 
the  fourth  count,  and  a  verdict  given  for  the  defendant.  The 
farther  facta  appear  in  the  opinion. 

Dargan  and  Edwards,  for  the  plaintiff  in  error. 

J3.  Saffold  and  J.  B.  Clark,  for  the  defendant  in  error. 

By  Court,  Collier,  C.  J.  The  act  of  the  tweniynsecond  of 
December,  1836,  "  to  incorporate  the  Selma  and  Tennessee 
Bailroad  Company,"  among  other  things  provides,  that  there 
shall  be  established  a  company  with  a  capital  of  twelve  hundred 
thousand  dollars,  in  shares  of  one  himdred  dollars  each,  for  the 
purpose  of  constructing  a  railroad  from,  and  to,  the  points  men- 
tioned in  the  first  count  of  the  plaintiff's  declaration.  That 
bo<^s  of  subscription  to  the  stock  of  the  company,  shall  be 
opened  imder  the  superintendence  of  certain  persons,  who  are 
particularly  named.  That  the  subscription  for  stock  shall  be 
paid  as  follows,  viz. :  **  five  dollars  on  each  share,  at  the  time  of 
subscribing,  and  the  remainder  at  such  time  as  the  directors 
hereafter  mentioned  may  appoint.  Provided,  that  not  more 
than  ten  per  cent,  shall  be  called  in  at  any  one  time,  and  twenty 
days'  notice  given  in  some  public  newspaper  for  the  payment  of 
each  installment."  Further,  '*  that  the  said  commissioners,  or 
a  majority  of  them  shall,  after  the  sum  of  five  hundred  thou- 
sand dollars  of  said  stock  has  been  subscribed,  give  public  no- 
tice in  some  newspaper  for  the  election  of  nine  directors,  who 
shall  be  stockholders,  at  such  time  and  place  as  a  majority  shall 


846  Selma  &  Tenn.  R  R  Ck).  v.  Tipton.    [Alabama^ 

direct;  and  the  stockholders  either  in  person,  or  by  attorney, 
shall  meet  at  the  time  and  place  designated,  and  proceed  to  the 
election  of  said  directors,  to  serve  for  one  year,  and  until  their 
successors  shall  be  elected,''  etc.  And  the  subscribers  to  the 
capital  stock,  their  successors  and  assigns  are,  by  the  act,  cre- 
ated a  body  corporate,  by  the  name  and  siyle  of  ihe  Selma  and 
Tennessee  Bailroad  Company,  and  invested  with  power  to  do  all 
lawful  acts  incident  and  pertinent  to  a  corporate  body,  and 
which  may  be  necessary  and  proper  for  the  convenient  transac- 
tion of  its  own  afiEjEurs,  etc.  It  is  also  enacted,  "  that  if  any 
stockholder  shall  fail,  or  neglect  to  pay  any  installment  required 
to  be  paid,  for  the  period  of  ninety  days  next  after  the  same  shall 
be  due  and  payable,  the  stock  on  which  it  is  demanded,  shall  be 
forfeited  to  the  company,  together  with  the  installments  which 
may  have  been  paid  thereon,  and  a  new  subscription  may  be 
opened  to  make  up  such  deficiency  as  may  be  caused  by  the  non- 
payment aforesaid:  Provided,  that  nothing  in  this  section  shall 
be  so  construed  as  to  prevent  the  president  and  directors  of  said 
railroad  company  from  offering  for  sale  the  stock  of  any  default- 
ing stockholder,  or  so  much  thereof  as  may  be  necessary  to  pay 
such  defalcation,  after  giving  twenty  days'  notice  of  the  time 
and  place  of  said  sale,  in  some  newspaper,  and  out  of  the  pro- 
ceeds of  said  sale,  after  paying  the  amount  of  such  defalcation, 
which  may  be  due  and  unpaid,  with  all  costs,  the  residue,  if  any, 
shall  be  paid  over  to  the  said  defaulting  stockholder." 

We  have  recited  this  much  of  the  charter,  because  it  is 
material  to  an  examination  of  the  declaration.  The  questions 
arising  upon  the  defendant's  demurrer  are:  1.  Will  an  action 
lie  upon  a  subscription  of  stock,  such  as  that  declared  onf 
2.  Conceding  that  an  action  is  maintainable  in  such  case,  are 
the  three  first  counts  sufficient  in  law? 

1.  There  can  be  no  question  but  an  action  of  aasumpsU  may 
be  brought  upon  the  defendant's  subscription  for  stock,  unless 
it  is  impliedly  or  expressly  inhibited  by  the  act  under  which 
the  plaintiff  claims  a  corporate  existence.  Such  was  held  to  be 
the  law  in  Beene  v.  The  C.  db  M.  Bailroad  Company^  3  Ala.  660.  In 
that  case,  the  charter  of  the  company  provided,  that ''  on  failure 
of  any  stockholder  to  pay  the  amount  due  upon  his,  her,  or  their 
stock,  in  pursuance  of  any  call  made  by  the  president  and  di- 
rectors as  aforesaid,  within  sixty  days  after  such  call,  they  shall 
be  authorized  to  sell  said  stock:  Provided,  the  same  can  be  sold 
at  not  less  than  par  value,  for  the  amount  so  due."  It  was  in- 
sisted that  the  corporation  had  no  other  remedy  to  coerce  tiie 
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Btockholders  to  pay  for  their  stock  than  to  sell  the  same  as  the 
act  prescribed;  but  this  court  considered  thatremedy  to  be  merely 
comnlatiTe,  and  not  at  all  affecting  the  right  to  sue  upon  the 
direct  promise  to  pay.  So  also  in  Instone  t.  The  Frankfort 
Bridge  Company,  2  Bibb,  576  [5  Am.  Dec.  638].  The  charter 
declared  that  if  an  installment  required  on  any  share  should  not 
be  paid  at  the  time  prescribed,  the  right  or  interest  of  the  holder 
thereof,  shoxdd  be  sold  at  public  auction,  etc.  It  appeared  that 
the  shares  on  which  installments  were  sought  to  be  recovered, 
had  been  offered,  but  not  sold  for  want  of  bidders.  The  court 
said,  that  "  the  provision  of  the  act  giving  to  the  company  the 
right  to  sell  the  shares  of  a  delinquent  subscriber  does  not 
amount  to  a  negative  of  their  right  to  any  other  remedy,  seems 
equally  dear.  The  provision  is  in  the  affirmative,  and  it  is  a 
maxim  of  the  common  law,  that  an  affirmative  statute  does  not 
take  away  the  common  law.''  Again:  ''It  is  further  argued, 
that  as  the  company  have  elected  to  proceed  under  the  act  by 
exhibiting  for  sale  the  shares  subscribed  by  the  defendant,  they 
are  precluded  from  resorting  to  a  suit  at  law.  Had  the  shares 
been  sold,  their  right  to  sue  the  defendant  would  without  doubt, 
have  been  destroyed.  But  an  unsuccessful  attempt  to  sell,  must 
surely  be  attended  with  a  different  effect.  In  that  case,  his 
right  to  the  shares  and  to  the  immunities  and  emoluments  at- 
tached to  them  remained;  and  therefore,  according  to  the  dic- 
tates of  law,  as  well  as  of  common  sense,  his  obligation  to  pay 
coxdd  not  be  extinguished." 

And  where  an  action  was  brought  by  an  incorporated  com- 
pany against  a  defendant  on  his  subscriptio4s  for  stock,  it  ap- 
peared that  the  company  were  authorized  by  the  act  of  incor- 
poration to  make  calls  upon  the  stockholders  for  the  sums 
respectively  subscribed  by  them,  in  such  proportions,  and  at 
such  times  as  the  directors  saw  fit,  under  penalties  of  for- 
feiture of  the  shares  subscribed,  and  of  the  previous  payments 
made  thereon;  it  was  held:  1.  That  the  company  might,  in 
case  of  non-payment,  proceed  by  suit  to  recover  the  amount  of 
the  calls,  or  declare  a  forfeiture  of  the  stock;  2.  Even  after  suit 
brought,  they  might  declare  a  forfeiture,  and  it  could  not  be 
pleaded  in  bar  of  the  further  maintenance  of  the  suit,  where  the 
value  of  the  stock  forfeited  is  not  equal  to  the  money  due  the 
company;  and  such  plea,  to  be  good,  should  contain  an  averment 
of  equality  of  value.  But  if  the  stock  forfeited,  be  less  than 
the  sum  due,  the  defendant  should  be  allowed  its  value  in 
diminution  of  the  recovery  against  him.    The  right  of  forfeiture 
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was  regarded  as  a  cumnlatiTe  rernddy,  and  governed  by  the  same 
rules,  as  if  it  had  been  provided  for  by  the  agreement  of  the 
parties.  **  It  is  the  same  as  if  the  defendant,  in  addition  to  the 
promise  of  payment,  agreed  that  on  de&nlt,  the  directors  of  tlie 
company  should  have  power  to  declare  the  forfeiture  of  the 
stock;  in  other  words,  that  the  company  might  resume  their 
title  to  the  stock  sold.  The  effect  of  such  a  proceeding  is  per- 
fectly well  settled  in  eveiy  department  of  business.  When  the 
mortgagee  of  real  or  personal  estate  takes  the  thing  pledged  and 
sells  it,  or  finally  converts  it  to  his  own  use,  he  is  paid  so  much 
only  towards  his  debt  as  the  thing  sold  for,  or  was  worth  at  the 
time  of  the  conversion:  Cflobe  Ins.  Co.  v.  Lansing,  5  Cow.  880 
[15  Am.  Dec.  474];  Lansing  v.  GoeM,  9  Id.  846,  852,  858; 
Spencer  v.  Executors  of  Harford,  4  Wend.  881;  Case  v.  BotLgh- 
ton,  11  Id.  106.  And  where  the  equily  of  redemption  is  released, 
or  a  strict  foreclosure  resorted  to  in  any  form,  then  so  much  is 
paid  as  the  value  of  the  thing  mortgaged,  at  the  time  when  the 
title  becomes  absolute  in  the  mortgagee, amounts  to:  Spencer  v. 
Executors  of  Harford,  4  Id.  881;  Morgan  v.  Plumb,  9  Id.  287." 
It  was  then  concluded,  that  the  forfeiture  of  the  stock,  which 
was  but  another  name  for  foreclosure,  was  not  necessarily  an 
extinguishment:  HerHmer  M.  db  H.  Co.  v.  Small,  21  Id.  278. 

But  it  is  insisted  that  the  case  at  bar  is  distinguishable  from 
those  cited,  in  the  positive  and  peremptory  terms  which  are  em- 
ployed in  the  act  in  respect  to  a  forfeiture  of  stock;  here  the 
language  is  imperative,  and  declares,  that  upon  neglect  to  pay 
any  installment  demanded,  the  stock  '*  shall  be  forfeited  to  the 
company,''  etc.,  ahd  that  the  proviso  does  not  impose  upon  them 
the  necessily  of  selling,  but  makes  it  discretionary  with  them. 
This  argument  can  not  be  maintained.  A  subscriber  can  not 
speculate  upon  the  chances  of  a  rise  in  stocks,  and  if  the  enter- 
prise promises  to  be  unprofitable,  elect  at  his  pleasure,  to  avoid 
a  direct  promise  to  pay  by  failing  to  meet  calls  made  under  the 
authority  of  the  charter.  In  legal  effect,  there  is  no  difference 
between  the  provision  considered  in  the  case  in  21  Wendell  and 
the  seventeenth  section  of  the  act  before  us;  under  '*  penalty 
of  forfeiture,"  and  **  shall  be  forfeited,"  in  the  connection  in 
which  they  t\re  found,  are  equivalent  expressions.  All  forfeitures 
consequent  upon  the  non-performance  of  some  act  or  duty  are 
regarded  as  penalties,  and  if  absolute  at  law,  are  usually  relieved 
against  in  equity. 

In  the  cases  cited  from  8  Alabama  and  2  Bibb,  though  they  do 
not  expressly  declare  a  forfeiture  of  stock  to  be  a  consequence 
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of  the  subscriber's  delinquency,  yet  the  acts  of  incorporation, 
which  were  there  examined,  authorized  a  sale  of  stock  upon  the 
failure  to  pay  an  installment.  Now  as  such  a  sale  could  only 
have  been  made  so  as  to  pass  a  title  to  the  purchaser,  upon  the 
supposition  that  the  legal  title  had  revested  in  the  company,  the 
authority  to  sell,  implies  a  forfeiture,  and  will  be  quite  as  potent 
in  its  consequences  as  if  it  was  expressed.  The  provision,  not* 
withstanding  its  terms,  when  liberally  interpreted,  may  favor 
such  an  idea,  does  not  authorize  the  company  to  appropriate  to 
itself  any  stock  on  which  calls  *8hall  not  have  been  met  without 
accounting  to  the  proprietor  to  the  extent  of  its  fair  market 
value.  Such  an  enactment  in  Herkimer  M.  db  H.  Go.  v.  StnaU,  21 
Wend.  273,  was  aptly  assimilated  to  a  mortgage  in  its  efiEects; 
that  by  the  neglect  to  pay  an  installment,  there  was  a  forfeiture 
at  law,  and  a  sale  might  be  made  of  the  stock  as  a  means  of  en- 
forcing payment;  if  it  sold  for  more  than  was  due,  the  stock- 
holder should  be  entitled  to  the  excess;  if  for  less,  the  company 
might  recover  the  deficiency.  The  terms  of  the  seventeenth  sec- 
tion, are  substantially  those  usually  employed  in  a  mortgage, 
and  are  annexed  to  the  contract  by  which  one  becomes  a  sub- 
scriber for  stock,  quite  as  directly  as  if  a  lien  had  been  given  by 
deed  to  the  company;  and  in  our  judgment  their  legal  interpre- 
tation and  effect  must  be  as  a  mortgage,  and  nothing  more. 

It  is,  however,  argued,  that  the  case  of  the  Ihisteea  of  (he  Vhi' 
vemUy  v.  TRnston,  5  Stew.  &  P.  17,  is  a  direct  authorily  to  show 
that  tiie  forfeiture  of  stock  was  absolute  under  the  charter,  by 
the  election  of  the  subscriber  not  to  pay  an  installment,  and  was 
exclusive  of  every  other  remedy  by  the  company.  In  order  to 
test  the  justness  of  this  argument,  we  will  briefly  examine  the 
case  cited.  That  was  an  action  of  debt  upon  several  bonds,  ex- 
ecuted by  the  defendant,  for  the  payment  of  money  at  different 
times,  in  consideration  of  the  purchase  of  several  tracts  of  land 
of  the  plaiatiffs.  The  lands  were  a  part  of  those  granted  to  the 
state  by  the  federal  government,  for  the  establishment  of  a  '^  sem- 
inary of  learning."  The  act  which  incorporated  the  board  of 
trustees  and  invested  them  with  the  legal  titie  to  the  lands, 
among  other  things  provided,  that  if  a  purchaser  of  any  tract  of 
land  from  the  trustees,  should  ''  fail  to  make  punctual  payment 
of  the  amount  of  any  one  of  the  installments  which  may  become 
due  on  said  tract  of  land,  the  land  shall  be  absolutely  forfeited 
to  the  said  trustees  with  the  money  paid  thereon;"  and  the  trus- 
tees are  authorized  after  the  expiration  of  three  months,  to  dis- 
possess the  person  in  possession,  by  a  writ  of  unlawful  detainer. 
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etc.  FtoTidedy  that  the  pmchaser  or  his  assignee  may,  within 
three  months  after  the  first  installment  falls  dne,  which  is  nn- 
paidy  ezecnte  a  bond  or  bonds  with  sufficient  personal  seonriiy 
for  the  payment  of  each  of  the  remaining  installments  by  the 
time  they  respectively  become  due;  and  in  such  case,  the  land 
shall  remain  in  the  possession  of  soch  purchaser  or  his  assignee. 
The  question  was,  whether  the  plaintifls  could  TWMnfaM'n  their 
action,  and  the  court  held,  1.  That  the  act  of  the  legislature  in- 
corpoiating  the  trustees  of  the  universityy  made  them  a  puUio 
corporation,  and  was  subject  to  modification  by  the  auihoriiy 
which  enacted  it.  2.  That  the  statutes  which  provided  for  the 
sale  of  the  lands  imposed  an  absolute  forfeiture  as  the  conse- 
quence of  a  failure  to  pay  the  purchase  money  with  punctuality, 
and  that  no  suit  could  be  sustained  upon  a  bond,  unless  it  was 
commenced  within  three  months  after  its  maturity.  The  grounds 
upon  which  the  conclusion  on  the  second  point  rests,  are  these: 
The  l^gal  title  to  the  uniyersify  lands  was  vested  in  the  state; 
for  their  sale  and  everything  connected  with  it,  it  was  within  the 
competency  of  the  legislature  to  provide;  this  being  the  case,  and 
the  acts  upon  the  subject  being  public  laws,  they  were  operative 
proprio  vigare  to  annul  the  contract  of  purchase  without  any  act 
done  on  the  part  of  the  trustees,  where  the  conditions  they  pre- 
scribed  were  not  complied  with.  The  same  principle  is  perhaps 
more  clearly  if  not  more  happily  expressed  in  the  subsequent 
case  of  GiU  v.  Ihyhr,  8  Port.  186. 

<<  There,"  say  the  court,  '^  is  a  distinction  between  forfeitures 
at  common  law  and  under  statutes.  The  rule  of  the  former  re- 
quires the  party  entitled  to  the  forfeiture,  to  do  an  act  which  the 
law  directs,  to  derive  any  benefit  from  the  forfeiture.  But  a 
statute  prescribes  that  a  forfeiture  shall  be  the  consequence  of 
an  act,  which  is  prohibited  by  it,  or  of  an  omission  to  do  what 
is  required;  any  one  who  may  incur  a  forfeiture  will  be  deprived 
of  all  his  interest  in,  and  titie  to  the  estate  upon  which  the  for- 
feiture operates,  at  the  time  the  forfeiture  accrued,  and  is  dis- 
abled by  law,  from  retaining  the  titie  or  other  interest,  until  the 
party  entitied  to  the  forfeiture,  shall  assert  his  right  to  it.  The 
common  law  allows  a  discretion,  and  gives  a  forfeiture  to  the 
party  entitied  to  it  if  he  choose  to  take  it.  But  such  a  statute 
gives  no  discretion;  it  determines  the  will  of  the  party  entitied 
to  the  forfeiture,  and  makes  the  act  when  it  is  done  or  omitted 
an  absolute  and  complete  forfeiture."  See  also  Kennedy  and 
Moreland  v.  Ihe  Heirs  of  McCartney,  4  Port.  157;  United  States 
T.  Orwndy  and  ThombugK  3  Cranch,  850  etpost;  United  States  v. 
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One  (housand  nine  hundred  and  eixiy  Bags  of  Coffee,  8  Id.  404; 
Ibniaine  t.  FhoBnix  Ina.  Co.,  11  Johns.  800;  Kennedy  y.  Strong, 
14  Id.  131. 

Notwithstanding  the  generality  of  the  terms  in  which  the 
court  expresses  itself  arguendo,  in  the  cases  cited,  it  is  appre- 
hended that  no  case  can  be  found  where  a  forfeiture  declared  by 
statute  in  favor  of  an  individual  or  private  corporation,  which  is 
but  an  artificial  person,  vests  a  right,  or  confers  a  title  unless 
the  jMurty  entitled  shall  so  elect.  In  all  the  cases  cited  to  this 
point,  it  will  be  found  that  the  legislature  had  signified  in  ad- 
vance the  consequence  of  a  future  act  or  omission,  so  far  as  the 
public  were  concerned;  and  this  was  regarded  as  equivalent  to  a 
subsequent  election:  wherever  it  is  left  to  the  discretion  of  some 
public  agent  to  treat  the  act  or  omission  as  a  forfeiture;  in  order 
to  give  to  it  that  effect,  he  must  make  known  such  an  intention* 
True,  there  are  cases  in  which  it  has  been  held,  that  a  provision 
in  an  act  chartering  a  private  corporation,  authorizing  the  sale 
of  stock  for  the  dd!ault  of  a  subscriber  in  paying  the  amount  of 
his  subscription,  is  an  implied  inhibition  of  the  right  to  sue  for 
calls  made  by  the  company.  But  these  cases  are  not  placed 
upon  the  ground,  that  the  stock  by  the  non-payment  of  calls  re- 
vests in  ihe  company,  eo  inetantt;  they  rest  upon  the  familiar 
maxim,  expreesio  unius,  exchieio  est  aUerius,  viz.,  by  giving  one 
remedy,  the  legislature  impliedly  excluded  every  other. 

Without  considering  at  greater  length  the  effect  of  the  seven- 
teenth section  of  the  charter,  we  will  dose  the  view  which  we 
have  thought  proper  to  take  of  this  branch  of  the  cause  by  add- 
ing to  the  citations  already  made,  several  others  upon  the  right 
of  a  corporation  to  maintain  an  action  on  a  subscription  for  its 
stock:  F.  O.  Company  v.  AleaDander,  2  N.  H.  880;  Ooshen  Tum- 
pike  Co.  V.  Eurtin,  9  Johns.  217  [6  Am.  Dec.  278];  DutcheBs 
Cotton  M.  Co.  V.  Davis,  14  Id.  238  [7  Am.  Dec.  459];  Thun- 
tan  a  So.  Boston  TumpUce  v.  WhUing,  10  Mass.  827  [6 
Am.  Dec.  124];  Wddlesex  TwrnpUce  Corporation  v.  Swan,  Id. 
884  [6  Am.  Dec.  189];  Franklin  Class  Co.  v.  WhUe,  14  Id. 
286;  Chester  Glass  Co.  v.  Dewey,  16  Id.  94  [8  Am.  Dec.  128]; 
New  Bedford  df  B.  T.  Corp.  v.  Adams,  8  Id.  138  [5  Am.  Dec. 
81];  Salem  M.  D.  Corp.  v.  Ropes,  6  Pick.  23;  Central  T.  Corp. 
V.  Valentine,  10  Id.  147;  Essex  B.  Co.  v.  TutOe,  2  Vt.  393; 
Orays  v.  TwmpUce  Co.,  4  Band.  578;  Tar  River  N.  Co.  v.  Neal, 
3  Hawks,  520;  Worcester  T.  Co.  v.  WiUard,  5  Mass.  80  [4  Am. 
Dec.  39];  The  Bear  Camp  River  Co.  v.  Woodman,  2  Qreenl. 
404;  FhiUip^  L.  Academy  v.  Davis,  11  Mass.  113. 
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It  IB  farther  insisted,  that  the  demurrer  was  properly  sus- 
tained; because  it  does  not  appear  from  the  declaration  that  the 
plaintiff  had  become  a  body  corporate,  authorized  to  sue,  etc. : 
neither  does  the  defendant's  subscription  for  stock  constitute  a 
Talid  contract,  nor  is  an  express  promise  to  pay  alleged.  In 
each  of  the  three  first  counts,  it  is  stated  in  geneucal  terms  that 
the  plaintiff  is  a  corporation,  in  virtue  of  an  act  of  the  legis- 
lature, and  an  organization  thereunder,  as  required.  But  this 
mode  of  declaring  is  objected  to,  and  it  is  said  that  the  manner 
of  organization  should  be  specially  alleged,  that  the  court  itself 
may  determine  whether  the  law  has  been  complied  with. 

In  The  President  etc.  of  the  United  Staiea  Bank  t.  J9a«ikin8, 1 
Johns.  Cas.  132,  on  a  demurrer  to  the  plaintiff's  declaration,  it 
was  contended  that  the  act  incorporating  the  bank  was  a  piiyate 
act,  and  should  have  been  set  out  in  extenso.  But  the  court 
were  of  opinion,  whether  the  plaintiff  was  a  public  or  private 
corporation,  it  was  not  necessary  to  set  forth  the  charter,  or  the 
names  of  the  individuals  composing  the  company.  And  in 
Oraya  t.  Ikimpike  Co.,  4  Band.  578,  it  was  said,  that  although 
it  is  part  of  tiie  case  of  a  corporation  which  sues,  to  make  out^ 
under  a  proper  issue,  its  corporate  existence,  yet,  ''they  need 
not,  indeed,  set  forth  in  their  declaration,  by  way  of  averment, 
how  they  were  a  corporation."  To  the  same  effect  are  Angell  & 
Ames  on  Corp.  377;  Bank  of  Utioa  v.  SmaUey,  2  Oow.  778  [14  Am. 
Dec.  526].  The  case  of  Harrism  v.  WUaon,  2  A.  E.  Marsh.  550, 
determines  no  question  adverse  to  the  sufficiency  of  the  declara- 
tion. It  decides,  that  a  plea  shoxdd  not  aver  matter  of  law 
and  fact;  but  it  should  set  out  all  the  facts  from  which  the  law 
is  deducible,  leaving  the  law  thereon  to  the  court. 

It'  is  laid  down  in  m&Dj  cases,  some  of  which  are  included  in 
the  citations  already  made,  that  the  interest  acquired  by  sub- 
scribing for  shares  in  the  stock  of  an  existing  incorporated  com- 
pany, is  a  good  consideration  to  support  an  action  against  a 
subscriber.  It  might  well  be  inferred  from  what  we  have  al- 
ready seen,  that  where  a  person  who  becomes  a  stockholder  of 
an  incorporated  company  by  signing  an  agreement  with  other 
subscribers,  by  which  they  promise  to  pay  a  specific  sum  for 
every  share  set  opposite  their  names,  he  is  liable  in  an  action  at 
the  suit  of  the  company.  In  InstoTie  v.  The  F,  B,  Co,,  2  Bibb, 
576  [5  Am.  Dec.  638],  it  was  held,  that  in  an  action  by  a  cor- 
poration against  a  subscriber  of  stock,  no  other  consideration 
xidcd  be  shown  than  the  subscription  according  to  the  terms  of 
the  charter;  that  imposing  a  legal  liability,  the  law  implies  a 
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promise  to  pay.  Cliitiy  says:  ''It  has  been  considered^  that 
where  the  contract  is  founded  upon  a  legal  liability,  and  im- 
plies a  promise,  it  is  sufficient  to  state  such  liability,  without 
alleging  formally  that  the  defendant  promised,  as  in  assumpsU 
on  a  bill  of  exchange;  and  an  agreement  between  two  parties, 
but  omitting  the  mutual  promises,  was  held  sufficient,  because 
the  agreement  imported  a  promise:"  1  Chit.  PL  298.  If  the 
authorities  cited,  as  to  the  allegations  of  the  counts  demurred 
to,  are  to  be  recognized  as  laying  down  the  law  correctly,  and  in 
us  they  seem  well  sustained  by  principle,  the  conclusion  is  per- 
fectly dear,  that  the  objections  taken  by  the  defendant  are  not 
well  founded;  and  that  the  demurrer  should  have  been  oyerruled. 

2.  We  come  now  to  consider  the  questions  arising  upon  the 
bill  of  exceptions.  It  is  said,  that  presumptions  are  applicable 
as  well  to  corporations  as  individuals:  that  persons  acting  pub- 
licly as  officers  of  the  corporation  aOre  presumed  rightfully  in 
office,  and  all  necessary  steps  presumed,  in  order  to  make  a  cor- 
porate act  legally  operatiye.  So,  a  charter,  from  the  long  exer- 
cise of  corporate  rights,  or  the  acceptance  of  a  new  charter 
from  the  acts  of  the  corporate  officers,  as  well  as  many  other 
things,  may  be  presumed  from  circumstances:  Bank  oftheUnUed 
States  y.  Dandridge,  12  Wheat.  70  et  post;  The  Stale  y.  Carr,  6 
N.  H.  867;  Hagerstoum  T.  B.  Co.  y.  Creeger,  5  Har.  &  J.  125 
[9  Am.  Dec.  495].  See,  also,  McCuXLoch  y.  The  Eagle  Ins.  Co., 
1  Pick.  279;  I^yiscopal  CharUable  Society  y.  The  JS^iscopal 
Church  o/Dedham,  Id.  372;  The  President  etc.  of  Salem  Bank  y. 
Oloucester  Bank,  17  Mass.  1;  and  Foster  et  al.  y.  The  Essex  Bank, 
Id.  479.  The  court  say:  **  Where  a  corporation  has  gone  into 
operation,  and  rights  haye  been  acquired  under  it,  eyery  pre- 
sumption should  be  made  in  fayor  of  the  legality  of  its  exist- 
ence.'' See  also,  TroU  y.  Warren,  2  Fairf .  227.  So,  in  ^  Sainttf 
Church  y.  Lovett,  1  Hall,  191,  it  was  held,  that  where  there 
had  been  a  cor{>orate  body  de  facto,  for  a  considerable  time 
claJTning  to  be  a  corporation  and  holding  and  enjoying  properly 
as  such,  it  will  be  presumed  that  all  merely  formal  requisites  to 
the  due  creation  of  a  corporation  have  been  complied  with.  See 
also  United  States  y.  Jmedy,  11  Wheat.  392. 

Although  it  has  been  repeatedly  held,  that  a  person  sued  by 
an  association,  claiming  to  be  a  corporation,  may  throw  upon 
the  plaintiff  the  burden  of  proving  their  corporate  existence, 
yet  it  has  been  decided  wheneyer  the  point  has  been  made,  that 
a  charter  can  not  be  adjudged  yoid  in  an  indirect  proceeding. 
Thus,  where  an  act  of  the  legislature  proyided,  that  when  six 
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bundled  shares  had  been  subscribed,  the  commissioners  should 
certify  that  fact  to  the  goTemor,  who  should  incorporate  the 
sabscribers,  etc.  The  .certificate  was  made,  and  the  charter 
granted;  whereupon  the  goyemment  subscribed  twenly  thou- 
sand dollars;  when,  in  truth,  three  hundred  shares  of  the  num- 
ber required,  were  fictitious  stock,  subscribed  for  the  purpose 
of  deceiying  the  governor,  and  thus  procuring  the  charter.  On 
these  facts,  it  was  said:  "If  this  charter  was  deceptively  ob- 
tained—obtained by  false  representations,  it  could  not,  in  a  col- 
lateral action,  in  an  action  brought  by  the  company  to  compel 
the  performance  of  contracts  entered  into  with  it,  be  declared 
void."  But  if  this  charter  had  been  fraudulentiy  obtained,  on 
which  I  am  not  called  upon  to  give  any  opinion,  still  until  that 
question  had  been  direcUy  decided,  in  a  proceeding  instituted 
in  this  court,  which  alone  has  jurisdiction,  either  by  scire /acia$p 
to  repeal  the  charter,  or  declare  it  forfeited,  or  by  a  writ  of  quo 
tDorranio,  at  the  suit  of  the  state,  in  which  the  state  must  be  a 
party,  and  a  party  to  the  judgment  for  the  seizure  of  the  fnm- 
chise,  there  is  no  instance  of  calling  in  question  the  right  of  a 
corporation,  for  the  purpose  of  declaring  its  charter  void,  but 
at  the  instance,  and  on  behalf  of  the  government,  and  never  on 
the  relation  of  any  individual:  TJie  President  etc.  of  the  K.  A  O. 
Twmpihe  Bead  Co,  v.  JUbConaby^  16  Serg.  &.  B.  145.  After 
laying  down  the  law  in  terms  quite  as  explicit,  in  State  v. 
(7arr,  5  N.  H.  871,  the  court  say)  "  in  cases  of  this  kind,  it  is 
enough  to  show  that  there  was  a  charter  under  which  the  cor- 
poration was  acting;  and  that  it  was  wholly  immaterial  whether 
the  corporation  had  complied  with  the  requisitions  of  the  char- 
ter or  not.  That  is  a  matter  to  be  settied  in  a  suit  between  the 
government,  which  created  the  corporation,  and  the  corporators, 
and  not  collaterally  in  a  prosecution  by  another  state  against  a 
stranger  to  the  corporation.'' 

In  the  Ihr  River  Nav.  Co.  v.  Nedl^  8  Hawks,  520,  it  was  de- 
cided, that  where,  by  a  charter,  commissioners  are  directed  to 
ascertain  the  performance  of  a  condition  precedent  to  incorpo- 
ration, and  they  declare  it,  though  falsely,  to  have  been  per- 
formed, it  shall  be  deemed  true,  until  the  sovereign  power 
interposes.  A  wrong-doer,  sued  by  the  corporation,  can  not 
show  the  falsity  of  such  declaration:  Grays  v.  Turnpike  Co.^  4 
Band.  578;  Bear  Camp  River  Co.  v.  Woodman,  2  Greenl.  404; 
Charles  River  Bridge  v.  Warren  Bridge,  7  Pick.  371;  Tnis^ 
tees  of  Vemm  Society  v.  Hills,  6  Cow.  23  [16  Am.  Dec.  429]; 
Lehigh  Bridge  Co.   v.   Lehigh   Coal  etc.  Co.^  4  Bawle,  9  [26 
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Am.  Deo.  11];  Chester  Cflasa  Co.  y.  Dewey,  16  Mass.  101  [8 
Am  Deo.  128].  See  also  John  v.  Ihrmers  etc.  Bank,  2  Blackf; 
867  [20  Am.  Dec.  119];  Day  t.  Stetson,  8  Greenl.  872.  The 
decision  of  this  courts  in  Carlide  y.  Cahawba  and  Marion  B.  B. 
Co.,  at  the  June  tenn,  1842,  is  not  opposed  to  the  law  as  stated 
in  the  cases  cited.  That  was  an  action  brought  for  the  recovery 
of  calls  made  upon  a  subscription  for  stock.  The  charter  did 
not,  per  se,  consummate  the  corporate  powers  of  the  company, 
but  authorized  the  president,  etc.,  to  require  installments  to  be 
paid  upon  the  stock,  when  they  should  have  organized  agree- 
ably thereto.  It  was  held,  that  to  entitle  the  plaintiff  to  main- 
tain their  action,  it  should  be  shown  that  the  organization  had 
taken  place  as  required;  but  the  court  do  not  say  that  this  may 
not  be  inferred  from  circumstances  where  there  are  such  as  to 
warrant  the  inference;  nor  that  an  organization  de  facto  is  in- 
sufficient to  authorize  a  recovery.  The  charter  expressly  re- 
quired, that  after  the  stock  was  apportioned  according  to  sub- 
scriptions, then  the  stockholders  should  meet  at  a  time  and 
place  designated,  and  elect  directors,  etc.  This  was  a  condition 
precedent  to  the  right  to  require  payments  to  be  made  for  stocky 
and  was  just  as  much  a  part  of  the  subscriber's  contract,  as  if  it 
had  been  recited  therein  in  totidem  verbis:  and  unless  it  had  been 
performed  by  those  whose  duty  it  was  to  act,  or  in  some  manner 
waived  by  the  subscribers,  it  would  follow  upon  principles  of 
reason  and  justice,  that  the  company  could  not  maintain  an  ac- 
tion. In  the  x>resent  case  it  is  tot  denied,  that  an  organization 
of  the  company,  as  provided  by  the  charter,  is  necessary  to  the 
plaintiff's  right  to  sue,  but  it  is  insisted  that  if  this  has  been 
done,  though  irrregularly,  and  especially  with  the  approbation 
of  the  defendant,  as  manifested  by  his  acts,  he  is  bound  to  pay 
for  his  stock.  To  the  consideration  of  this  argument  we  will 
now  address  ourselves. 

We  will  not  inquire  whether  the  payment  of  five  dollars  upon 
each  share  of  stock,  at  the  time  of  subscription,  was  indis- 
pensable to  entitle  a  subscriber  to  become  a  corporator,  or 
whether  the  money  may  be  substituted  by  a  note  or  bill.  That 
there  are  cases  which  go  the  length  of  affirming  the  necessity  of 
making  such  payment,  and  in  cash,  has  not  been  controverted: 
See  Highland  T.  Co,  v.  McKean,  11  Johns.  100  [6  Am.  Dec.  324]; 
Goshen  T.  Co.  y.,HuHin,  9  Id.  219  [6  Am.  Dec.  273];  Hibemia 
T.  Co.  V.  Henderson,  8  Serg.  k  R.  219  [11  Am.  Dec.  593];  Ogle 
V.  Somerset  etc.  Co.,  13  Id.  256;  Orayble  v.  York  etc.  Co.,  10  Id. 
269;  Leight  v.  Susquehanna  etc.  Co.,  14  Id.     See  also  Union  T, 
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Co,  T.  Jenkins,  1  Cai.  891,  dissenting  opinion  of  Lewis,  C.  J., 
and  1  Cai.  Cas.  in  Error,  86,  which  was  sustained.  The  yiew 
which  we  take  of  the  case  before  us  will  relieve  ns  from  the 
necessily  of  considering  what  may  be  the  law  on  this  point. 
The  facts  embodied  in  the  bill  of  exceptions,  we  think,  place  the 
defendant  in  a  situation  which  deny  to  him  the  right  of  insist* 
ing  that  his  subscription  was  not  made  in  the  manner  prescribed 
bj  the  charter.  His  participation  in  the  organization  of  the 
isompany,  his  assent  to  treat  it  as  a  corporation,  as  indicated 
thereby,  and  still  more  strongly  by  the  payment  of  his  note 
given  for  the  five  per  cent.,  and  the  acceptance  of  a  place  in  the 
directory,  all  seem  to  show  that  he  regarded  the  plaintiff  as  a 
corporation,  liable  to  all  burdens  and  entitied  to  all  privileges 
which  the  charter  provided.  Under  such  circumstances,  both 
law  and  reason  concur  in  saying  that  the  defendant  shall  not  be 
permitted  to  object  that  his  subscription  for  stock  does  not 
-oblige  him  to  pay  the  amount,  because  he  had  not  paid  a  part  of 
it  at  the  time  he  should,  or  because  the  plaintiff  should  not  have 
oiganized  and  assumed  the  exercise  of  corporate  functions.  In 
Hampshire  v.  Franklin,  16  Mass.  81,  it  is  said:  *'  No  man  can  be 
compelled  by  ihe  legislature  to  become  a  member  of  a  corpora* 
tion  without  his  consent;  yet  if  he  do  consent,  and  even  not 
expressly,  but  by  implication,  he  can  not  afterwards  deny  his  lia- 
bility to  the  lawful  exactions  of  the  corporation,  on  the  ground 
that  he  did  not  solicit  the  privilege,  and  was  no  party  to  it  when 
granted:"  See  EUis  v.  MarshaU,  2 Id.  269  [3  Am.  Dec.  49] ;  WUmer 
V.  ScfdaUer,  2  Bawle,  859.  And  in  Commonwealth  v.  Worcesier 
T,  Corporation,  8  Pick.  827,  the  question  was,  whether  the  road 
was  part  of  the  turnpike  of  the  corporation.  It  appearing  that 
they  had  received  toll  from  persons  traveling  thereon,  the  court 
said:  "  It  is  not  for  them  to  object  that  the  road,  as  made,  has 
never  been  accepted,  for  that  would  be  to  aver  their  own  wrong 
or  negligence  in  excuse  for  the  omission  of  a  duly.  The  fact  of 
receiving  toll  is,  as  to  them,  conclusive  evidence  of  their  liability 
ior  repairs." 

Not  only  estoppels,  technically  so  called,  but  estoppels  in  pais, 
operate  both  for  and  against  corporations;  and  it  may  be  laid 
down  generally,  that  a  party  will  be  concluded  from  denying  his 
own  acts  or  admissions,  which  were  expressly  designed  to  influ- 
ence the  conduct  of  another,  and  did  so  influence  it,  and  when 
8uch  denial  will  operate  to  the  injury  of  the  latter:  WeUand 
Canal  Co.  v.  Hathaway,  8  Wend.  483  [24  Am.  Dec.  51];  Chester 
Class  Co.  V.  Dewey,  16  Mass.  101  [8  Am.  Dec.  128];  see  also  Lweas 
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Y.  The  Bank  of  Georgia,  2  Stew.  147.  Under  the  influence  of  thlB 
role,  it  has  been  held,  that  a  person  entering  into  a  contract  with 
a  company  under  their  corporate  name,  can  not  object  that  they 
had  not  been  regularly  constituted  a  corporation:  DuichesB  C. 
Mfy.  v.  Davis  J  14  Johns.  238  [7  Am.  Dec.  459].  And  where 
an  act  of  the  legislature  gives  to  individuals  a  corporate  capacity » 
upon  the  performance  of  certain  acts,  a  person  contracting  with 
these  individuals,  by  their  corporate  name,  will  not  be  permitted 
to  deny  the  performance  of  those  acts  necessary  to  constitute 
them  a  corporation:  Hamtramck  v.  Bank  of  Edwardsville,  2  Mo. 
169.  But  the  case  of  the  Presideni  etc.  of  (he  K,  A  C,  TwmpUoe 
Co,  V.  McConaby^  16  Serg.  &,  E.  140,  cited  to  another  point,  is 
more  strildngly  applicable  upon  the  question  of  estoppel.  There 
the  court  decided,  where  a  charter  has  been  obtained  by  means 
of  fictitious  subscriptions  for  part  of  the  stock,  and  a  fraud  has 
been  committed  on  a  real  subscriber,  by  which  he  has  sustained 
or  might  sustain  injury,  no  action  can  be  maintained  against  him 
by  the  corporation  for  the  amount  of  his  subscription;  but  where 
such  subscriber  has  accepted  the  charter,  and  by  his  own  acts 
put  it  in  operation,  he  can  not  avail  himself  as  a  defense  of  the 
fact,  that  part  of  the  stock  was  fictitious. 

Having  attained  the  conclusion,  that  the  facts  stated  in  the 
record  estop  the  defendant  from  insisting  that  five  per  cent,  was 
not  paid  upon  the  stock  for  which  he  subscribed,  at  the  time  of 
subscription,  we  have  to  inquire  whether  it  was  competent  for 
him,  by  an  announcement  of  his  withdrawal  from  the  company, 
to  absolve  himself  from  liability  to  pay  any  further  installment 
which  might  be  demanded  of  him.  It  will  result  from  what  has 
been  already  said,  that  such  a  privilege  is  not  accorded  to  a  sub- 
scriber. This  conclusion  necessarily  follows,  if,  as  we  have  seen, 
he  is  liable  to  the  action  of  the  corporation,  and  can  not  force 
them  to  resort  to  the  remedy  afforded  by  the  charter,  of  claiming  a 
forfeiture  of  stock.  Besides,  the  subscription  for  stock,  as 
it  entities  the  subscriber  to  all  the  benefits  and  immunities  of  a 
corporator,  is  a  valid  contract,  and  of  consequence  obligatory 
upon  him  until  it  has  been  rescinded  according  to  law.  In  the 
case  of  KidweUy  Canal  Co.  v.  Baby,  2  Price,  93,  it  was  held,  that 
one  of  several  persons  who  have  subscribed  an  agreement  inter 
8e,  to  promote  a  joint  undertaking,  or  common  purpose,  can  not 
withdraw  his  name  and  discharge  himself  from  the  engagement, 
without  the  consent  of  the  rest  of  the  subscribers.  And  if  an 
act  of  parliament  have  been  passed  for  efiEectuating  the  purpose 
of  the  undertaking,  by  which  certain  obligations  are  created* 
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each  original  sabsoriber  is  not  exonerated  from  the  liabilities 
imposed  by  the  act,  by  baring,  during  the  progress  of  the  bill, 
renounced  before  the  oomjuittee,  all  further  connection  mth  the 
undertaking,  and  desired  that  his  name  might  in  consequence  be 
omitted  in  the  act;  nor  can  the  circumstance  of  his  name  being 
omitted  hare  the  effect  of  disengaging  him:  See  also  Martyn  y. 
Hynd,  Doug.  142;  EeHgicms  8oc.  t.  Stone,  7  Johns.  112;  Prea.  etc. 
ofiheB.df  South  Amboy  T.  Co,  v.  Imlay,  1  South.  285.  And  in 
MircyT.  Clark,  17  Mass.  330,  it  was  decided  that  the  stockholders 
being  made  liable  bj  an  act  of  the  legislature  to  the  payment  of 
the  debts  of  the  corporation,  one  of  them  coxdd  not  by  a  fraudu- 
lent transfer  of  his  shares  avoid  such  liability:  See  also  United 
Society  t.  Eagle  Bank,  7  Conn.  456. 

We  have  already  drawn  this  opinion  greatly  beyond  what  we 
bad  expected;  and  will  decline  the  consideration  of  the  remain- 
ing questions  raised  by  the  bill  of  exceptions,  inasmuch  as  they 
are  embraced  by  those  considered,  or  will  not  probably  arise  in 
the  ulterior  progress  of  the  cause.  Without  undertaking  a  special 
application  of  the  points  examined  to  the  bill  of  exceptions,  or 
to  recapitulate  to  any  extent  (as  the  errors  pointed  out  have  been 
made  sufficiently  apparent),  we  will  only  add,  that  the  judgment 
of  the  circuit  court  is  rerersed,  and  the  cause  remanded. 


LiABiLrnr  or  SuBSOBZBBa  to  Stock  or  a  GoBPoaATioir  is  diaoawed 
gmonlly  in  the  note  to  iVan&Jn  Olcua  Co,  ▼.  Alexander,  9  Am.  Deo.  96.  See 
alio  Cheater  Cflaae  Co.  ▼.  Dewey,  8  Id.  128. 

Statutokt  Rxmidt  or  the  Corporation  to  Sell  the  Sbarbs  of  a  de- 
Unquent  stockholder,  is  merely  omnnlatiye  of  its  right  to  sue  for  the  amonnt 
of  the  delinqaency:  Worcester  Turnpike  Corp,  ▼.  WiUard,  4  Am.  Deo.  89;  /«- 
etone  ▼.  Frankfort  Bridge  Co.,  6  Id.  638;  TawUon  Turnpike  ▼.  WhUing,  6  LL 
124;  Ooshen  Turnpike  y.  Hurtin,  Id.  273. 

Corporate  Existence,  When  and  How  kust  be  Ayekred:  Wettand 
Canal  Co,  v.  Hathaway,  24  Am.  Deo.  61,  and  note;  Hanie  ▼.  Mutikimgum 
Mfg.  Co.,  29  Id.  372,  and  note,  citing  prior  cases  in  this  series. 

Stockholder  in  a  Corporation  is  Estopped  from  denying  the  oorpoi*- 
tion's  existence  when  sued  for  his  snhscription:  Cheater  Olaee  Co.  v,  Dewey ,  8 
Am.  Dec.  128w 

Corporation  will  be  Presumed  to  have  a  Legal  Exutence  where  it 
has  gone  into  operation  and  rights  have  been  acquired  nnder  it:  Hageratoum 
T,  Road  Co.  v.  Creeger,  9  Am.  Dec,  495;  Greene  v.  Denn^  16  Id.  68. 

The  principal  case  is  cited  in  Melvin  v.  Lamar  Ina,  Co.,  80  DL  469,  to 
the  point  that  a  corporation  can  not,  by  agreement  with  a  stockholder,  reli 
from  his  obligations  to  the  corporation. 
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WaLLAOE  V.   GOLLIMB. 

Qaraoxiov  to  Avsbmbnts  in  Plea  should  bs  Taken  by  DmcuBKiBi  tiio 
defeote  are  waived  by  a  replication,  and  can  not  afterwards  be  eramfawd 
on  a  demorrer  to  the  replication. 

HOBM  u  NOT  AN  iKPLiifSNT  ov  Tbadb  whoB  used  by  a  meohanio  in  tlM 
tanning  boaineas;  and  ia  therefore  not  exempt  from  ezeontion. 

MonoN  TO  Bulb  PLararnrr  to  Sboubitt  bob  Costs  Cokbs  too  Lan 
when  made  after  the  Jory  were  sworn;  aach  a  motion  should  be  made 
before  the  jury  are  aommoned  in  the  ease. 

Wbbbb  Bbpbnvant  in  BzBonnoN  Volontabzlt  Dblzvbbs  Pbopbbtt  to 
Lbvtzno  OmoKB,  he  can  not  afterwards  object  to  the  sale  without  aatli- 
tying  the  eSEeoation;  and  in  aach  a  caae  a  aabaeqnent  objection  to  the  aala 
will  not  render  the  execution  creditor  liable  aa  a  treapaaaer. 

Tbbspass,  by  Oollins  against  Wallace  and  Barney.  Defend* 
ants  jointly  pleaded  the  general  issue,  and  each  separately  filed 
a  special  plea  of  justification.  The  facts  sufficiently  appear 
from  the  opinion.  The  judge  instructed  the  juiy  that,  though 
{he  plaintiff  voluntarily  delivered  the  property  in  question  to 
Bumey,  still,  if  he  objected  to  the  sale,  and  Wallace  encour- 
aged the  sale  and  received  the  money,  they  might  find  for  the 
plaintiff.  To  this  instruction  defendant  objected.  The  other 
grounds  of  objection  are  stated  in  the  opinion. 

Pike  and  Baldwin,  for  the  plaintiff  in  error. 

2).  Walber,  contra. 

By  Court,  Paschal,  J.  There  are  three  points  in  this  case 
which  the  court  will  notice.    And  we  may  first  remark,  that  the 
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record  shows  a  good  deal  of  irr^gnlarily.  Leaye  was  given  to 
wifhdiaw  the  special  pleas,  and  to  file  amended  pleas.  It  does 
not  appear,  howerer,  that  any  pleas  were  withdrawn;  or,  if  so, 
what  amendments  were  made.  It  is  unnecessary  to  consider 
the  connection  of  Bumej,  as  defendant,  because  the  plaintiff 
elected  to  enter  a  nolle  prosequi  as  to  him,  and  to  proceed  against 
Wallace  alone. 

Wallace  filed  a  special  plea,  attempting  to  justify,  under  an 
execution,  sued  out  on  a  judgment  obtained  by  him  before 
Hosea  CardweU,  a  justice  of  the  peace  of  Washington  couni^; 
which  execution,  he  alleges,  was  placed  in  the  hands  of  Bumey, 
a  constable  of  the  proper  township,  and  that  the  horse  was 
therefore  properly  sold,  as  the  property  of  the  defendant.  The 
plea  is,  in  substance,  as  follows:  ''That  on  the  sixth  day  of 
February,  1841,  he  (Wallace)  obtained  judgment,  before  Hosea 
G.  Cardwell,  an  acting  justice  of  the  peace  in  and  for  the  town- 
ship and  county  aforesaid,  against  the  plaintiff,  for  the  sum  of 
thirty-five  dollars  and  eighty-four  cents,  debt,  forty  cents  dam- 
ages, and  one  dollar  and  fifty  cents  for  costs  of  suit;  and,  on 
this  judgment,  and  while  the  same  was  in  full  force  and  virtue, 
to  wit,  on  the  nineteenth  day  of  February,  1841,  he,  said  de- 
fendant, Wallace,  sued  out  a  writ  of  execution,  and  placed  the 
same  in  the  hands  of  said  defendant,  Bumey,  who  was  then  and 
there  constable  of  said  Prairie  township,  duly  authorized  to  act 
as  such."  The  plea  then  goes  on  to  aver  a  levy  and  sale,  by 
virtue  of  this  execution,  of  the  property  in  question. 

The  authority,  commission,  and  jurisdiction  of  the  justice,  are 
not  averred  with  that  particularity  necessary  at  common  law; 
nor  is  the  execution,  under  which  the  constable  acted,  very 
artifijcially  described.  But  as  the  jurisdiction  of  justices  is 
defined,  under  our  constitution,  and  as  the  plea  necessarily  im- 
plies that  the  judgment  was  rendered  on  a  debt  or  contract,  we 
do  not  deem  this  so  material.  If  any  objections  existed  to  the 
plea,  the  defendant  should  have  pointed  tiiem  out  by  demurrer; 
otherwise,  there  being  sufficient  facts  on  the  record  to  constitute 
a  jurisdiction,  the  omissions,  if  any,  are  amended  by  the  replica- 
tion ;  and  when  the  demurrer  to  the  replication  was  filed,  the  court 
could  not  look  back  to  any  objection  to  the  plea,  which  ought 
to  have  beeii  specially  pointed  out  by  the  plaintiff:  See  Daviesy, 
CHbson^  2  Ark.  115;  Buckner  et  al.  v.  Real  Estate  Bank,  4  Id.  440; 
Sims  V.  Whillock  and  Newman,  decided  at  the  present  term  of  this 
court.     Such  defects  are  amended,  unless  specially  pointed  out. 

The  plaintiff  below  raised  no  objection  on  account  of  any  in- 
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BufBciencj  in  the  plea,  but  filed  a  special  replication  thereto.  In 
this  replication  he  brings  on  the  record,  as  new  matter,  "  that 
the  plaintiff,  long  before,  and  at  the  time  when,  etc.,  was,  and 
still  is,  a  mechanic,  canying  on  his  trade  of  tanning,  to  wit,  in 
the  county  aforesaid;  and  that  the  property,  to  wit,  the  horse, 
in  said  plea  mentioned,  was,  then  and  there,  a  neoessaiy  imple- 
ment of  trade  of  said  plaintiff,  while  carrying  on  his  trade  of 
tanning,"  etc. ;  concluding,  that  the  '*  defendant,  with  force  and 
arms,  seized,"  etc.  This  is,  clearly,  an  attempt  to  claim  the  prop- 
erty in  question  as  exempt  from  sale,  under  the  sixth  division  of 
the  twentieth  section  of  titie  revised  statutes,  chapter  60,  page  877. 
This  court  would  not  hold  a  horse  ''  an  implement  of  trade  of  a 
mechanic."  The  statute  certainly  only  contemplates  the  exemp- 
tion of  "  one  horse,  mule,  or  yoke  of  oxen,"  when  owned  by  **  a 
farmer."  And  even  in  that  case,  in  pleading  such  exemption, 
the  farmer  should  certainly  aver  that  the  horse  in  question  was 
the  only  horse  owned  by  him.  But  the  horse  of  a  mechanic 
would  no  more  be  exempt  from  sale  than  would  the  steam-en- 
gine by  which  his  machinery  was  propelled.  The  demurrer  to 
the  replication  ought,  therefore,  to  have  been  sustained.  This 
would  be  sufficient  error  to  reverse  the  judgment.  Nevertheless, 
we  will  proceed  to  consider  a  question  of  practice,  raised  in  the 
circuit  court,  and  insisted  on  here. 

The  bill  of  exceptions  shows  that,  after  the  jury  were  sworn, 
**  the  defendant  moved  to  rule  the  plaintiff  to  security  for  costs, 
and  offered  to  prove  the  insolvency  and  inability  of  the  plaintiff 
to  pay  the  costs  of  suit,  which  motion  the  court  overruled,  and 
refused  to  hear."  The  third  section  of  chapter  34  of  the  revised 
statutes,  page  202,  provides  that,  ''  if ,  at  any  time  after  the  com- 
mencement of  any  suit,  by  a  resident  of  this  state,  he  shall  be- 
come non-resident;  or,  in  any  case  where  the  court  shall  be 
satisfied  that  the  plaintiff  is  unable  to  pay  the  costs  of  suit;  or, 
that  he  is  so  unsettled  as  to  endanger  the  officers  of  court,  with 
respect  to  their  legal  demands,  the  court  shall,  on  motion  of  the 
defendant,  or  any  officer  of  court,  rule  the  plaintiff,  on  or  before 
a  day  in  such  rule  named,  to  give  security  for  the  payment  of 
the  costs  of  such  suit."  The  language  of  this  statute  is  general, 
but  we  must  give  it  such  construction  as  not  to  render  it  too 
great  a  burden  to  the  courts,  whose  business  requires  that  they 
should  not  be  too  much  impeded  with  motions  which  might  have 
been  made  before  the  swearing  of  the  jury.  Were  the  circuit 
court  compelled  to  hear  motions  relative  to  the  insolvency  of 
suitors,  after  the  jury  are  sworn,  we  can  see  how  there  would  be 
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not  only  inoonyenience  to  the  courts,  but  often  real  prejudice  to 
the  parties.  There  would  frequentlj  be  unnecessary  delay  of 
the  time  of  the  court;  causes  would  be  continued,  which  might 
have  been  tried,  had  the  plaintiff  had  notice  of  the  defendant's 
intention;  and  suitors  might,  sometimes,  be  seriously  prejudiced 
by  the  agitation  of  such  a  question  before  the  jury  who  are  to 
determine  on  their  rights.  Besides,  if  the  motion  may  properly 
be  made  after  the  jury  are  sworn,  we  can  see  no  good  reason 
why  such  motion  may  not  be  made  after  they  have  retired  from 
the  box,  and  before  tliey  render  their  verdict.  The  question  is 
one  of  practice,  left  to  the  sound,  but  not  arbitrary,  discretion 
of  the  court.  We  hold  the  better  rule  to  be,  to  hear  evidence 
on  such  motion,  at  any  time  before  the  jury  are  summoned  in 
the  case.  Such  a  rule  would,  doubtless,  be  more  in  conformiiy 
with  the  intention  of  the  legislature.  In  our  opinion,  therefore, 
the  circuit  court  did  right  in  overruling  the  motion  of  the  d^ 
fendant  below,  to  rule  the  plaintiff  to  security  for  costs. 

Our  decision  in  relation  to  the  replication  would,  perhaps, 
render  unnecessary  any  expression  of  opinion  in  relation  to  the 
instructions  asked.  Nevertheless,  we  w^  consider  the  case, 
as  disclosed  by  the  evidence  embodied  in  the  bill  of  exceptions. 
The  principle  involved,  to  be  understood,  must  be  considered 
with  some  accuracy.  The  defendant  in  error  himself,  introduced 
a  constable,  who  swore  that  he  levied  an  execution  of  WaUace  v. 
CoUinSf  on  the  horse;  that  Collins  at  first  said  the  horse  was 
under  mortgage  (which  the  witness  found  to  be  untrue);  that 
he  advertised  tiie  horse  for  sale;  that,  on  the  day  of  sale,  Col- 
lins delivered  the  horse  to  the  constable,  and  came  with  the  wit- 
ness to  town;  that,  after  he  got  to  town,  Collins  forbade  the 
sale;  that  Wallace  told  witness  to  sell  the  property;  and  that, 
if  witness  did  not  make  the  money,  he  would  hold  witness  re- 
sponsible. Taking  the  strongest  view  of  this  case,  here  is  the 
first  actual  connection  of  Wallace  with  the  trespass.  But  it 
must  here  be  borne  in  mind,  that  the  plaintiff  below  voluntarily 
introduces  evidence  of  an  execution,  levy  by  a  constable,  the  de- 
livery of  property  by  the  defendant  to  the  officer  of  the  law,  and 
a  subsequent  sale,  against  his  will.  The  plaintiff  himself  having 
proven  a  levy,  we  are  clearly  of  opinion  that  the  property  of 
Collins  was  immediately  divested,  and  that  he  could  no  longer 
forbid  the  sale,  unless  by  satisfying  the  execution  in  some  other 
way.  His  control  over  the  property  ceased,  the  moment  of  the 
levy.  And  although  the  evidence  adduced  at  the  trial  is  not  of 
the  highest  grade  which  might  have  been  produced,  yet,  as  the 
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pariy  himself  offered  it,  he  has  no  right  to  complain.  Were  the 
suit  between  a  third  person  and  Wallace,  a  person  who  alleged 
that  Wallace  had  illegallj  taken  his  goods  to  pay  Collins'  debt, 
the  role  would  be  different.  In  that  case,  the  execution,  under 
any  state  of  case,  would  not  amount  to  a  justification.  But  in 
this  case,  the  plaintiff  below  yoluntarily  introduces  evidence  to 
show,  that  he  deUvered  his  own  property  to  the  officer,  whom  he 
recognizes  as  such,  to  pay  his  own  debt.  And  the  trespass,  of 
which  he  complains,  and  which  formed  the  basis  of  the  improper 
instructions  of  the  court,  is,  that  he  afterwards  dissented  from 
the  sale.  Taking  the  execution  wholly  out  of  the  case,  and  al* 
lowing  Bumey  to  be  the  mere  agent  of  Wallace,  are  we  certain 
that  OoUins  has  any  just  cause  of  complaint?  Of  this  qiuere, 
see  Jackson  ex  dem,  Bradetreet  y.  HwniingUm^  6  Pet.  401;  Hwni 
T.  Bau»manier^8  Adm'r^  8  Wheat.  174. 

We  are,  therefore,  of  opinion  that  the  circuit  court  erred:  1. 
In  overruling  Wallace's  demurrer  to  Collins'  replication;  2.  In 
giving  the  instructions  asked  by  the  plaintiff  below. 

Judgment  reversed. 

Tools,  Exxhption  of  vbom  Bxioution:  See  note  to  BXbwm  ▼.  Demmflmgt 
21  Am.  Deo.  643,  where  this  subject  is  diflonssed.  See  also  ^Ijpoonerv.  FUtchet^ 
21  Id.  679;  HaMl  v.  Andro$,  24  Id.  646;  Baichdder  v.  ShagpiagK  26  Id.  2i8| 
HaU  T.  PeiMicy,  Id.  601;  Dew  v.  BmHh,  29  Id.  202. 

Action  vob  Possbsion  of  Giutxxls  Lbvixd  upon  nimsB  Bxsounoir. 
F6r  a  disoossion  of  this  sabjeot  see  the  note  to  Dunham  ▼.  Wyekof^  20  Am. 
Dm.  606;  see  also  Oainiey  v.  Chmify,  81  Id.  600;  Blkm  v.  People,  86  Id.  64L 


Mabtin  v.  Webb. 

[5  Abxaxsab,  73.] 

CoHFULSOBT  NoNSUTr  WILL  NOT  BB  Gbantbd  where  a  party  has  failed  to 
make  oat  his  case,  bat  the  ooort,  on  motion  of  the  defendant,  will  Instraol 
the  jniy  to  find  for  the  defendant. 

Pabtt  should  Takb  Advantaok  or  Dbteotivb  Plbadinos  by  demarrer. 

Dbkbotivb  Plbading  Fubnishxs  no  Gbound  roB  Ebbob  where  no  advan- 
tage is  taken  of  the  defect,  either  by  demarrer  or  by  motion  In  anest  of 
jadgment. 

Assumpsit  by  Webb  against  Harfdn  and  Van  Horn.  Plea  rum 
(ummpsU.  A  juiy  trial  was  vraived.  The  declaration  alleged 
that  plaintiff  had  placed  certain  medicines  in  defendants'  hands 
for  them  to  sell;  and  they  were  to  pay  over  the  proceeds  less 
their  commission,  or  retom  the  goods  in  case  they  should  not 
sell;  and  assigned  as  a  breach  that  defendants  had  neither  sold 
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nor  xetomed  them.  Tbe  evidence  intax>dnced  by  plaintiff  sus- 
tained the  declaration.  After  he  had  closed  his  evidence  the  de- 
fendants moved  for  a  nonsuit,  as  plaintiff  had  not  shown  a  sale  of 
any  considerable  portion  of  the  medicines  nor  a  demand  for 
their  retom.  The  motion  was  overmled  and  exceptions  were 
taken.  Judgment  for  plaintiff.  Defendants  brought  this  writ 
of  er  or. 

Hempstead  and  Johnson,  for  the  plaintiffs  in  error. 

Jahley  and  WaQcins,  contra. 

By  Oourt,  Pasohal,  J.  There  has  been  some  conflict  in  the 
decision  of  the  state  courts,  on  the  question  of  compelling  a 
peremptory  nonsuit,  where  a  pariy  has  failed  to  make  out  his 
case.  We  are  disposed  to  adopt  the  doctrine  settled  by  the 
supreme  court  of  the  United  States.  In  the  case  of  Crane  y. 
The  Lessee  of  Morris,  that  court  say:  "  This  point  has  been 
repeatedly  settled  by  the  supreme  court  of  the  United  States, 
and  is  not  now  open  to  controverEfy:"  Elmore  y.  Orymes,  1  Pet. 
471.  A  nonsuit  may  not  be  ordered,  in  any  case,  by  the  court, 
without  the  consent  and  acquiescence  of  the  plaintiff:  D'WolfT. 
Babaud  et  al..  Id.  497.  The  plaintiff  might  agree  to  a  nonsuit; 
but,  if  he  do  not  so  choose,  the  court  can  not  compel  him  to 
submit  to  it:  Elmxyre  v.  Ort/mes,  above  cited. 

The  correct  motion  is,  to  instruct  the  jury  that,  if  the  evidence 
has  not  proved  a  matter  necessary  to  be  proven,  they  must  find 
for  the  defendant.  And,  in  this  particular  case,  had  the  trial 
been  before  a  jury,  and  the  point  available  at  this  stage  of  the 
proceedings,  the  proper  motion  would  not  have  been  to  instruct 
the  juxy  that,  if,  from  the  evidence,  they  believed  that  the 
plaintiff  had  not  proved  a  demand  on  the  defendants  for  an 
account,  and  a  refusal  either  to  account  or  redeliver  the  goods, 
then  they  must  find  for  the  defendants. 

That  this  v^as  a  case  where  it  was  necessary,  at  common  law, 
to  awer  and  prove  a  special  demand,  there  can  be  no  doubt:  1 
Ch.  PI.  363;  Cro.  Eliz.  85;  Jones  v.  Pope,  1  Saund.  38,  a,  note 
2;  Com.  Dig.,  pi.  0.  69,  and  cases  there  cited;  Story  on  Bailm. 
passim.  We  have  examined  these  several  cases  with  some 
care,  in  order  as  well  to  ascertain  what  the  correct  rule  is,  as  to 
settle  the  point  of  practice,  as  to  the  time  of  taking  advantage 
of  the  omission.  The  case  in  Saunders  is  where  the  declaration 
was  defective,  for  v^ant  of  the  special  request.  The  defendant 
pleaded  a  special  plea,  to  which  the  plaintiff  demurred;  and 
Twisden,  J.,  held,  that  the  demurrer  extended  back  to  the 
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declaiatioii;  it  being  an  universal  rule,  that  the  omission  is 
good,  on  general  demurrer.  And,  in  some  of  the  other  cases, 
it  was  held  that  the  omission  would  not,  as  stated  by  Chitly,  in 
the  text,  be  aided  by  verdict,  but  that  it  was  fatal  on  motion, 
in  arrest  of  judgment. 

We  have  not  been  able  to  find  any  English  case,  where  the 
point  was  raised  at  the  trial,  or  relied  on  by  error.  Chitty  says: 
''But  from  the  principle  deducible  from  other  cases,  and  a 
recent  decision,  it  should  seem  that  a  judgment  by  default,  or 
a  verdict,  would  aid  the  defect;  and  that  the  objection  must 
now  be  taken  by  a  special  demurrer."  In  support  of  this  rule 
he  cites  Bowdell  v.  Parsons,  10  East,  359;  WaUis  v.  ScoU,  1  Stra. 
89;  PcUgrave  v.  Windham,  Id.  214;  Newcomb  v.  Oreen,  1  Wils. 
33;  Mackmurdo  v.  Smith,  7  T.  B.  522;  Stennd  v.  Hogg,  1  Saund. 
228,  note  1. 

The  case  of  Bowdell  v.  Parsons,  10  East,  360,  was  an  action  upon 
the  contract  to  deliver  a  quantity  of  hay,  upon  request.  The  decla* 
ration  contained  a  general  request,  but  without  any  specification 
of  time  and  place.  Judgment  went  by  default,  and  a  motion 
was  made  in  arrest  of  judgment.  Lord  Ellenborough  held  that 
after  the  statute  of  4  Anne,  c.  16  (which  declares,  ''  that,  in  all 
cases  where  any  demurrer  shall  be  joined,  etc.,  the  judges  shall 
proceed  and  give  judgment  according  as  the  very  right  of  ihe  cause 
and  matter  in  law  shall  appear  unto  them,  without  regarding  any 
imperfection,  omission,  or  defect,  in  any  writ,  etc.,  declaration, 
or  other  pleading,  etc. ,  except  those,  only,  which  the  party  demur- 
ring shall  specudly  and  particularly  set  down  and  express  as  cause 
of  demurrer,  notwithstanding  that  such  imperfection,  omission,  or 
defect  might,  therefore,  have  been  taken  for  matter  of  substance^ 
and  not  aided  by  the  statute  27  Eliz.,  c.  5,  so  as  sufficient  matter 
appear  in  said  pleadings,  upon  which  the  court  may  give  judg- 
ment according  to  the  very  right  of  the  cause"),  the  omission  to 
lay  a  special  request,  with  a  venue  and  time  (there  being  one 
venue  in  the  declaration),  was  to  be  considered  on  a  motion  in 
arrest  of  judgment,  precisely  as  if  the  point  had  been  raised  on 
general  demurrer.  And  he  reviewed  all  the  old  cases,  and  said 
that  they  arose  before  the  healing  effects  of  the  statute  of  Anne, 
about  amendments.  And  the  whole  court  agreed  with  Le  Blanc, 
J.,  who  said:  "Clearly,  therefore,  the  want  of  alleging  time 
and  place  to  the  request,  is  only  matter  of  form,  and  is  not  suf« 
fident  in  arrest  of  judgment."  The  case  cited  from  1  Stra.  89, 
has  no  bearing  on  the  case  before  us.  The  case  of  Palgrave  v. 
Windham,  1  Id.  212,  was  tried  on  the  general  issue,  and  a  ver- 
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diet  for  plainidff;  and  the  objection  was,  for  the  first  time,  taken 
on  error.  Powys,  J.,  held  that,  although  notice  was  necessazy, 
yet  the  want  of  it  is  cored  by  verdict.  The  case  of  Stennd  t. 
Hoggs  1  Saund.  226,  is  a  case  where  an  objection,  which  might 
have  been  good  on  demurrer,  is  cured  by  verdict.  And  the 
editor,  in  note  1,  p.  228,  collects  all  the  cases  showing  what 
matters  were  cured  by  verdict,  as  well  by  the  common  law  as 
the  difTezent  statutes  of  jeofafls,  in  England. 

With  respect  to  the  former  class  of  cases,  the  rule  seems  to  be 
about  thus:  When  there  is  any  defect,  imperfection,  or  omission, 
in  any  pleading,  whether  in  substance  or  form,  which  would 
have  been  a  fatal  objection,  on  demurrer;  yet,  if  the  issue  joined 
be  such  as  necessarily  required,  on  the  trial,  proof  of  the  facts 
so  defectively  or  imperfectly  stated  or  omitted,  and  without 
which  it  is  not  to  be  presumed  that  either  the  judge  would  direct 
the  jury  to  give,  or  the  jury  would  have  given  the  verdict,  such 
defect,  imperfection,  or  omission,  is  cured  by  the  verdict  by  the 
common  law;  or,  in  the  phrase  often  used  upon  the  occasion, 
such  defect  is  not  any  jeofail,  after  verdict.  And  where  there  was 
any  defect,  omission,  or  imperfection,  though  in  form  only,  in 
some  collateral  parts  of  the  pleading,  that  were  not  in  issue  be- 
tween the  parties,  so  that  there  was  no  room  to  presume  that  the 
defect  or  omission  was  supplied  by  proof,  a  verdict  did  not  cure 
them  by  the  common  law.  These  latter  defects,  however,  are 
cured  by  the  statute  of  jeofails:  Oidley  v.  WiMams,  1  Salk.  37; 
Mason  v.  Sanson,  4  Mod.  138. 

But  still,  if  the  plaintiff  either  states  a  defective  title,  or 
totally  omits  to  state  any  title  or  cause  of  action,  a  verdict  will 
not  cure  such  defect,  either  by  the  common  law,  or  by  the  stat- 
ute of  jeofails;  for  the  plaintiff  need  not  prove  more  than  what 
is  stated  in  the  declaration,  or  is  necessarily  implied  from  the 
facts  which  are  stated:  Doug.  658;  Avery  v.  Eddie,  Cowp.  825; 
Buxenden  v.  Sharp,  2  Salk.  662;  Spierea  v.  Parker,  1  T.  R.  141; 
Bishop  V.  Hayward,  4  Id.  472. 

In  the  present  case,  there  is  no  inference  as  to  the  proof  of 
the  demand.  On  the  contrary,  it  is  not  urged  that  any  demand 
or  special  request  was  alleged,  and  the  bill  of  exceptions  shows 
that  no  such  proof  was  offered.  The  party  attempts  to  escape 
from  this  proposition  by  urging  that,  as  the  defendant  had  no 
right  to  move  for  a  peremptory  nonsuit,  and  did  not  move  in 
arrest  of  judgment,  which  would  have  answered  the  same  office 
as  a  general  demurrer,  that  therefore  there  is  properly  no  point 
before  the  court  which  would  be  good,  on  error.    In  other 
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words,  fbaty  haTing  proved  all  fbat  was  alleged  in  Iiis  deolara- 
tion,  no  objection  can  now  be  taken. 

In  New  York,  where  the  practice  of  ordering  a  peremptory 
nonsuit,  when  the  plaintiff  fails  to  make  out  his  case,  prevails, 
we  find  that  this  is  an  objection  which  can  not  be  taken  ad- 
vantage of  at  the  trial.  The  doctrine  is  fully  discussed  and  set- 
tled in  that  state,  in  the  case  of  Safford  v.  Stenem,  2  Wend.  168. 
The  chancellor  says:  ''  If  the  plaintiff  proves  all  that  is  laid  in 
the  declaration,  he  ought  hot  to  be  nonsuited.  If  the  declara- 
tion is  insufficient,  the  defendant  may  avail  himself  of  the  de- 
fect, by  demurrer;  and,  if  he  succeed,  he  will  be  entitied  to  his 
costs.  If  he  neglect  to  do  that,  he  can  not  object  to  the  vari- 
ance, at  the  trial,  but  will  be  put  to  his  motion  in  arrest  of  judg- 
ment; in  which  case,  neither  pariy  will  be  entitled  to  the  costs 
which  have  been  unnecessarily  incurred  by  the  neglect  of  the 
defendant  to  bring  the  question  of  law  before  the  court,  in  the 
first  instance:  Cameron  v.  Beynolda,  Oowp.  407.  The  only 
ground  for  a  nonsuit,  at  the  trial,  must  be,  that  the  proof  is  not 
sufficient  to  support  the  plamtiffs  declaration." 

And  now,  although  we  are  not  disposed  to  adopt  the  practice 
of  allowing  the  drouit  court  to  compel  a  plaintiff  to  be  nonsuit; 
yet,  even  where  such  a  practice  is  allowed,  we  find  that  it  does 
not  apply  to  a  case  where  the  proof  sustains  a  declaration,  how- 
ever defective.  Under  any  view  of  the  subject,  therefore,  it  be- 
comes unneoessaxy  to  discuss  what  defect  are  cured  by  our  stat- 
ute of  amendments  and  jeofails.  There  is  no  statute  in  England 
more  liberal  than  ours.  Whatever  defects  would,  therefore,  be 
cured  by  the  most  liberal  of  the  English  statutes  of  jeofails, 
after  verdict,  are  also  cured  by  our  statute.  If  a  party,  there- 
fore, wishes  to  take  advantage  of  a  defective  pleading,  he  had 
always  best  spread  his  objections  on  the  record,  by  demurrer,  as 
many  things,  which  appear  fatal  by  the  dictaot  the  early  English 
decisions,  are  found  of  small  moment,  when  measured  by  the 
modem  rules,  under  the  enlightened  system  of  allowing  amend- 
ments. Defects  of  form  are  subject  to  the  healing  power  of 
amendment;  and  defects,  for  want  of  substance,  are  often  cured 
by  the  acts  of  the  parties,  who  might  avail  themselves  of  them 
at  an  early  stage. 

But,  while  we  are  in  favor  of  a  liberal  and  enlightened  prac- 
tice, we  are  far  from  being  disposed  to  encourage  a  loose  or  neg- 
ligent one.  A  strict  adherence  to  precedent  and  principle  saves 
much  trouble  to  the  bar  as  well  as  the  courts.  There  being 
no  error  properly  brought  before  this  court — ^presented  either  by 
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demtiner  or  on  motion  in  arrest  of  judgment,  the  judgment  of 
the  oirouit  court  is,  therefore  afiSrmed,  with  costs. 


G&ANTiNO  CoMFULSOBT  No2fBUiTS:  See  note  to  French  t.  SmUht  24  Am. 
Deo.  618,  where  thia  snbjeot  is  discnssed.  In  MiamBaippi,  coorU  do  not 
possess  power  to  nonsuit,  bnt  they  instruct  the  jury  to  find  as  in  ease  of  a 
nonsuit:  Ewing  v.  OUdvoeU,  34  Id.  96,  and  in  Indiana,  a  nonsuit  without 
plaintijOT's  conaenti  will  not  be  granted:  Booe  v.  DaoiSf  33  Id.  457. 

Detsoi  in  a  Deolabatiok,  in  an  action  on  a  promissory  note,  in  alleging 
demand  and  notice,  must  be  taken  adyantage  of  by  demurrer,  or  by  way  of 
exceptions  to  the  admissibility  of  evidence  at  the  trial:  Ba$ik  qf  Columbia  v. 
Magruder,  14  Am.  Dec.  271 ;  and  a  want  of  legal  precision  in  statbig  the  defensa 
of  usury,  in  an  answer,  can  not  be  objected  to  after  issue  joined  on  such  anawen 
Chasnbers  v.  Chaimen,  23  Id.  672;  see,  also,  OrigUh  y.  Depew,  13  Id.  141; 
Haart  v.  WUhen,  21  Id.  382;  Wart  v.  Bradford,  26  Id.  427;  J<me9  v.  Hard- 
etty,  32  Id.  180;  HaHfidd  v.  Roper,  34  Id.  273;  Wallace  v.  CoUiney  ante,  869. 
As  to  what  defects  in  pleading  are  cured  by  verdict,  see  Baldwin  y.  O'^ricHi,  1 
Id.  206;  CMcesUr  v.  Vaea,  Id.  609;  Bayard  v.  Malcolm,  3  Id.  450;  AueUn  v. 
WhUloek,  4  Id.  650;  Andereon  v.  Bead,  6  Id.  661;  Cheetnut  Hill  T.  Co.  v. 
BwUer,  8  Id.  676;  Kid  y.  MiteJiea,  9  Id.  702;  Hargrove  v.  Penrod,  12  Id.  201| 
Oegood  v.  Lewis,  18  Id.  317;  2Vum  v.  Old,  Id.  748;  Lane  v.  Maine  MtU.  Int. 
Co.,  28  Id.  160;  Irvine  v.  Btdl,  Id.  708;  BUse  y.  Arnold,  30  Id.  467. 


Tbowbbidoe  V.  Meanh. 

[6  Abkaxiab,  185.] 

JvoGHBNT  Debtor  oait  not  bb  Gabnishsd  in  Arkansas. 

Gabkishment  of  Trowbridge  and  Jennings,  as  alleged  debtors  ol 
one  Hartley,  a  defendant  in  execution.  The  court  below  rendered 
judgment  against  them,  on  their  answer  to  the  plaintiff's  inters 
rogatories,  and  they  brought  error.  The  facts  appear  from  the 
opinion. 

Hempstead  and  Johnson,  for  the  plaintiflh  in  error. 

W,  and  E.  Cummins,  contra. 

By  Court,  Fasohal,  J.  The  court  are  called  on  in  this  case 
to  decide  the  single  question,  whether  or  not  a  judgment  debtor 
can  be  held  to  answer  under  our  statute  of  garnishment. 

The  first  section  of  roTised  statutes,  chapter  69,  page  424,  is 
in  the  following  words:  "  In  all  cases  where  any  plaintiff  may 
have  obtained  a  judgment,  in  any  court  of  record,  or  before  any 
justice  of  the  peace  of  this  state,  and  such  plaintiff  shall  have 
reason  to  belieye  that  any  other  person  is  indebted  to  the  de- 
fendant, or  has  in  his  hands  or  possession  goods  and  chattels, 
moneys,  credits,  and  effects  belonging  to  such  defendant,  such 
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plAmtiff  may  sae  out  a  writ  of  garnishment,  setting  forth  such 
judgment,  and  commanding  the  officer  charged  with  the  execu- 
tion thereof  to  summon  the  person  therein  named  as  garnishee 
to  appear  at  the  return  day  of  such  writ,  and  answer  what 
goods,  chattels,  moneys,  credits,  and  effects  he  may  have  in  his 
hands  or  possession,  belonging  to  such  defendant,  to  satisfy 
said  judgment,  and  answer  such  further  interrogatories  as  may 
be  exhibited  against  him."  The  eighth  section  provides  that, 
"in  all  cases  where  judgment  shall  be  rendered  against  any 
garnishee  on  an  answer  to  interrogatories  filed,  such  judgment 
shall  have  the  effect  to  release  the  garnishee  from  all  responsi- 
biliiy  in  relation  to  the  goods  and  chattels,  moneys,  credits,  and 
effects,  for  which  such  judgment  may  have  been  rendered."  Our 
statute  is  general  in  its  terms,  and  would  seem  to  embrace  eyexy 
class  of  ''  credits."  But  it  is  belieyed  not  to  be  more  general  in 
its  terms  than  the  general  statutes  of  attachment  and  garnish- 
ment in  other  states.  Such  statutes  are  all  in  derogation  of  the 
common  law,  and  have  generally  received  a  strict  construction. 
InMas8achusetts,in  the  caseof  ^otoeZ^y.  Freeman  6<aZ.,  3  Mass. 
121,  it  was  held,  that  a  debt  due  from  A.  to  B.,  for  the  recoyexj 
of  which  an  action  has  been  commenced  and  referred  by  a  rule 
of  court,  in  which  rule  it  was  agreed  that  judgment  should  be 
entered  up  according  to  the  report  of  referees,  and  execution 
issue  thereon,  is  not  liable  to  attachment  in  the  hands  of  A.,  at 
the  suit  of  B.'s  creditors.  In  Massachusetts,  they  have  a  statute 
precisely  in  accordance  with  the  eighth  section  of  our  act. 
But,  in  this  case.  Parsons,  0.  J.,  put  the  decision  upon  the 
general  ground,  that  the  debt  was  already  in  suit,  and  therefore 
to  subject  the  debtor  to  attachment,  would  be  to  render  him 
twice  liable  for  the  same  debt.  And  in  the  case  of  Kidd  y.  8hep» 
herd,  4  Mass.  238,  after  a  yerdict  in  this  cause  for  the  plaintiff, 
the  defendant  moved  to  stay  judgment,  because,  after  the  plea 
pleaded  and  issue  joined,  and  during  the  term  in  which  the  case 
was  tried,  before  the  verdict,  the  goods,  effects,  and  credits  of  the 
plaintiff  were  attached  in  his  hands,  as  trustee  of  the  plaintiff, 
in  several  suits  commenced  against  him  by  his  creditors.  But 
the  motion  was  denied,  and  Parsons,  0.  J.,  said:  "  In  this  case, 
the  attachment  was  made  after  plea  pleaded  and  issue  joined,  and 
the  motion  was  after  verdict.  The  attachment  is,  therefore,  void, 
and  judgment  can  not  be  stayed."  And  he  said  the  same  doc- 
trine was  held  in  ^<>u^22  v.  Frye,  Ihisteeqf  Freeman,Q'Maaa.l2i. 
And  in  Oridley  v.  Harraden,  14  Id. -497;  Foster  v.  Jones,  15  Id. 
185,  the  same  principle,  under  a  somewhat  different  state  of 
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fads,  was  held.  In  Thmidihe  y.  De  Wolfe,  6  Pick.  120,  Parker. 
C.  J.yXeriewBall  thecaseaon  the  8abjeot,aiid  shows  that  (TruQey 
T.  Harraden,  found  in  theappendixof  14  Mass.  496,  was,  in  fact, 
decided  in  the  year  1780,  tinder  the  old  provincial  trustee  act, 
passed  in  32  Gtoo.n.;  and  he  sajs:  "Under  the  present  existing 
statute,  it  has  nerer  been  detennined  that  the  mere  commence- 
ment of  a  suit  for  a  debt  pierents  the  operation  of  the  statute. 
On  the  contcBxy,  this  process  has  been  maintained  after  such 
snitcommenced,  as  in  the  cases  of  Locber  y.  TippetJto  and  Ihutee, 
7  Mass.  149;  Kidd  y.  Shepherd,  4  Id.  238;  Foster  y.  Janes,  16  Id. 
^  186.  But  such  is  not  our  reading  of  the  case  of  Kidd  y.  Shep- 
herd;  because,  in  that  case,  the  court  refused  to  decide  the  point, 
whether  the  mere  commencement  of  the  suit  might  defeat  the 
attachment;  but  the  attachment  being  sued  out  after  yerdict,  they 
expressly  held  it  yoid.  And  in  Foster  y.  Jones,  the  payment  of 
money  due  the  plaintiff  to  the  plaintiff's  creditor,  under  their 
trustee  process,  was  held  to  be  a  good  discharge  to  the  defend- 
ant, notwithstanding  the  plaintiff  had  commenced  suit  before  the 
defendant  was  summoned  as  trustee. 

The  better  decision  in  Massachusetts  seems,  therefore,  to  be, 
that  the  mere  commencement  of  a  suit  against  debtor  does  not 
preyent  his  being  made  liable  as  garnishee;  b  he  may  plead 
such  matter  before  reference  or  yerdict.  In  the  case  of  Wallace  y. 
UcOonneU,  13  Pet.  136,  an  action  was  instituted  on  a  promissory 
note,  against  the  drawer.  The  defendant  pleaded  puts  darrein 
continuance,  stating  that  four  thousand  and  twenty-four  dollars, 
part  of  the  amount  of  the  note,  had  been  attached  by  B.  and 
W.,  in  a  state  court  of  Alabama,  under  the  attachment  law  of 
that  state,  and  a  judgment  had  been  obtained  against  him  for 
four  thousand  two  hundred  and  four  dollars  and  costs,  with  a 
stay  of  execution  until  further  proceedings  in  this  case.  The 
plaintiff  demurred  to  the  plea,  and  the  circuit  court  sustained 
the  demurrer.  The  supreme  court  of  the  United  States  sus- 
tained the  decision;  and  Thompson,  J.,  said:  ''  The  jurisdiction 
of  the  district  court  of  the  United  States,  and  the  right  of  the 
plaintiff  to  prosecute  his  suit  in  that  court  haying  attached, 
that  right  could  not  be  arrested  or  taken  away  by  any  proceed- 
ings in  another  court.  This  would  produce  a  collision  in  the 
jurisdiction  of  courts  that  would  extremely  embarrass  the  ad- 
ministration of  justice.  If  the  attachment  had  been  conducted 
to  a  conclusion,  and  the  money  recoyered  of  the  defendant 
before  the  commencement  of  the  present  suit,  there  can  be  no 
doubt  that  it  might  haye  been  set  up  as  a  payment  of  the  note 
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in  qneetion.  And  if  the  defendant  vonld  have  been  protected 
fro  tardo  tinder  a  recoveiy  had  by  virtue  of  the  attachment,  and 
could  have  pleaded  such  recovery  in  bar,  the  same  prindpl* 
would  supi>ort  a  plea  in  abatement  of  an  attachment  pending 
prior  to  the  commencement  of  the  present  suit.  The  attach- 
ment of  the  debt  in  the  present  case,  in  the  hands  of  the  de- 
fendant, would  fix  it  there  in  favor  of  the  attaching  creditor, 
and  the  defendant  could  not  afterwards  pay  it  over  to  the 
plaintiff.  The  attaching  creditor  would,  in  such  case,  acquire  a 
Uen  upon  the  debt  binding  upon  the  defendant,  and  which  the 
courts  of  all  governments,  if  they  recognize  such  proceedings 
at  all,  could  not  fail  to  regard.  If  this  doctrine  be  well 
founded,  the  priority  of  suit  will  determine  the  right.  The  rul# 
must  be  reciprocal;  and  when  the  suit  in  one  court  is  com- 
menced prior  to  the  institution  of  the  proceedings  under  attadi- 
ment  in  another  court,  such  proceedings  can  not  arrest  the  8uit» 
and  the  maxim  qui  prior  est  tempore  potiar  est  jure,  must  goveim 
the  case.'' 

The  same  doctrine  was  held  by  the  same  court,  in  thecaseof  J3u«» 
sard  V.  MarsaU,  1  Wheat.  216,  and  Beaston  v.  The  Farmers^  Bank  cf 
Delaware,  12  Pet.  102.  The  latter  was  a  case  of  peculiar  hardship, 
as  the  garnishee  had  to  pay  the  debt  twice,  at  the  same  time  hold- 
ing bills  of  the  bank  to  which  his  note  was  payable;  which  billB 
were  at  a  depreciated  value,  and  in  which  he  contended  he  had 
a  right  to  discharge  his  debt  to  the  bank.  The  Maiyland 
statute  is  set  out  in  the  case,  and  is  not  less  general  than  our 
own,  although  they  are  laws  about  attachments,  and  not  a  law 
authorizing  a  garnishment  after  judgment.  These  decisions  are 
too  high  authority  to  be  disregarded;  and,  although  we  should 
be  disposed  to  make  a  statute,  passed  to  aid  in  the  coUectioA 
of  judgments,  as  remedial  as  possible,  yet  we  are  not  at  liberty 
to  disregard  the  reasons  which  have  operated  with  the  ablest 
courts  in  the  tmion. 

In  the  present  case,  Trowbridge  and  Jennings  answer  that 
Hartley  had  recovered,  in  the  Pulaski  circuit  court,  the  sum  of 
one  hundred  and  fifty-four  dollars  and  seventy  cents,  and  costs, 
upon  which  judgment  execution  had  issued,  and  that  the  judg- 
ment remained  in  full  force,  and  unsatisfied.  They  denied  all 
further  indebtedness,  and  submitted  to  the  court  whether  judg- 
ment ought  to  be  rendered  against  them  in  said  writ  of  garnish- 
ment, inr  respect  of  said  indebtedness;  and  they  prayed  to  be 
discharged,  with  costs.  The  court  rendered  judgment  for  the 
amount  disclosed,  together  with  the  costs  of  the  garnishment. 
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This  court  has  already  settled,  ihat  a  garnishment  is  a  suit  in 
whioh  both  plaintiff  and  defendant  have  day:  Thorn  and  Bob' 
bins  T.  Woodruff  and  Rutherford^  5  Ark.  66.  Now,  although  the 
defendants  disclose  an  indebtedness,  yet  they  set  forth  that 
judgment  had  already  been  rendered  against  them  for  the 
amount,  and  that  they  were  then  exposed  to  execution.  A  mat- 
ter  of  record  can  not  be  set  aside  in  pais:  Gridley  t.  Harraden, 
14  Mass.  498.  Unumquodque  dissolvitur  eo  ligunine  quo  liga- 
tum  est. 

In  PrescoU  t.  Parker^  4  Mass.  170,  it  was  expressly  ruled, 
that  a  judgment  debtor,  against  whom  an  execution  may  issue, 
is  not  liable  to  attachment  as  the  trustee  of  the  judgment  cred- 
itor. It  would  certainly  be  wrong  that,  after  judgment  is  ob- 
tained against  a  debtor,  he  should  be  exposed  to  a  second  suit, 
and  a  second  demand  for  the  same  debt.  He  would  thus  be  left 
remediless,  except  by  resorting  to  the  ancient,  if  not  obsolete, 
writ  of  audita  querela,  or  else  be  driyen  to  the  still  more  ex- 
pensive remedy  of  petition,  imder  our  statute  about  executions. 
But  there  are  still  stronger  reasons  against  such  a  practice.  If 
the  defendant  is  liable  under  the  process  of  garnishment  at  all, 
he  is  liable  from  the  time  of  the  service  of  the  writ.  But  be- 
tween the  time  of  the  service  of  the  writ  of  garnishment  and 
the  day  for  answering,  his  property  may  be  exi>osed  to  execu- 
tion and  sale,  and  he  is  left  remediless  against  the  plaintiff  in 
execution.  For  aught  that  the  debtor  can  know,  the  judgment 
debtor  may  be  able  to  reverse,  or  in  some  way  defeat,  the  judg- 
ment on  which  garnishment  is  sued  out. 

This  court  are  not  prepared  to  say  that  they  would  go  the  full 
length  of  deciding  that,  after  the  commencement  of  a  suit  in 
another  court  for  the  same  debt,  that  the  process  of  garnish- 
ment would  not  lie.  The  question  of  jurisdiction  acquired  bj 
the  commencement  of  the  suit,  may  have  had  some  influence 
with  the  supreme  court  of  the  United  States.  This  question  we 
are  not  now  called  on  to  decide.  But  we  are  clearly  of  opinion 
that,  after  the  rendition  of  judgment  against  a  debtor,  he  is  not 
subject  to  garnishment. 

Judgment  reversed. 

Dbbt  ok  which  Suit  has  bjebn  CoiiMXNOED  mat  bi  A'^iiq»y»p  in  tht 
■ame  court:  HiU  v.  Laeey,  38  Am.  Dec.  440. 

JuDOMKNT  Debt  dot  Subjict  to  Qabmishmxzit  under  th«  ArkaniM  itat 
ate:  TututaU  ▼.  MeanB^  5  Ark.  700,  re-affirming  the  doctrine  of  the  prinoipsl 
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FOBTENBEBBT  V. 

[5  AmrATiiiAii,  900.] 

ImBiOB  CousT  IS  Bound  bt  thb  Judombht  of  Sufbjshb  Ck>UBir  adjndioafe- 
ing  upon  the  matter  as  the  law  of  the  case,  and  nraat  cany  it  into  ezeca* 
tion  aooording  to  the  mandate. 

Whibs  Cash  is  Bbouoht  befobb  Sufbeux  Coust  a  Sxoond  Tdob,  noth- 
ing Ib  before  the  coort  for  adjadication  but  proceedings  sabeeqnent  to 
the  mandate. 

JuDGifXHT  OF  CousT  SuBSiQUENT  TO  Chanob  OF  YxNux  IB  ToiD^  and  where 
the  judgment  is  deohu^d  void  for  this  cause  by  the  supreme  court  and 
the  case  remanded  for  farther  proceedings,  the  lower  court  can  do  nothing 
hut  cause  a  certified  transcript  of  the  proceedings  had  to  be  made  and 
transferred  to  the  court  to  which  the  cause  was  removed. 

XuDGMxzrr  Subsbquxnt  to  Vxnub  bxing  Diolabxd  Void  by  supreme  court, 
the  inferior  court  can  not  take  cognizance  of  the  case,  on  the  ground  tliat 
the  Judge  who  presided  when  the  change  of  Tenue  was  made  had  no  riji^t 
to  hold  court. 


This  suit  was  institated  in  Independence  circuit  court.  There 
was  a  change  of  yenue  and  the  cause  was  remoyed  to  Van 
Buren  county.  That  court  remitted  the  papers  to  the  Independ« 
enoe  court  for  the  purpose  of  haying  a  more  perfect  transcript, 
when  the  judge  of  the  latter  court  assumed  jurisdiction  of  the 
case  and  proceeded  to  trial,  and  rendered  judgment  for  the 
plaintiff.  There  was  an  appeal  to  the  supreme  court;  that 
judgment  was  declared  yoid  and  the  cause  remanded  (4  Ark. 
162).  When  the  mandate  of  the  supreme  court  was  presented  to 
the  Independence  circuit  court,  the  case  was  on  defendant's 
motion  dismissed  and  stricken  from  the  calendar.  Plaintiff  then 
moyed  the  court  to  set  aside  this  order  and  to  reconsider  its  de- 
cision, on  the  ground  that  the  yenue  had  neyer  been  legally 
changed  to  Van  Buren  county,  as  the  judge  who  presided  when 
the  change  was  made  had  no  right  to  hold  court.  The  motion 
was  oyerruled.    Plaintiff  filed  exceptions  and  appealed. 

Linton,  for  the  appellant. 
Fowler,  contra. 

By  Court,  Bxngo,  0.  J.  Before  we  proceed  to  consider  ibe 
matter  presented  by  the  transcript  of  the  record  before  us,  we 
think  proper  to  state  our  opinion  of  the  course  which  the  law 
prescribes  for  this  court  to  pursue  where  it  has  adjudicated  upon 
a  case  brought  within  its  appellate  jurisdiction,  as  well  as  that 
which  the  court,  whose  adjudication  has  been  thus  reyised,  is 
bound  to  obserye. 

Appellate  power  is  exercised  by  the  supreme  court  oyer  tha 
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proceedings  of  inferior  courts — ^not  by  the  latter  on  those  of  the 

former.    The  supreme  court,  except  where  bills  of  review,  in 

•cases  in  equity,  and  writs  in  the  nature  of  a  writ  of  error  coram 

wibiSy  in  suits  at  law,  may  be  prosecuted,  possesses  no  power  to 

review,  revise,  or  reform  its  adjudications  and  opinions  after  the 

expiration  of  the  term  in  which  they  are  pronounced  .and  re- 

HX>rded,  unless  they  are  suspended  by  an  order  made  at  that 

term;  and  they  irreyocably  conclude  the  rights  of  the  parties 

thereby  adjudicated.    Whatever  was  before  the  court,  and  is 

disposed  of,  is  considered  as  finally  settled.    The  inferior  court 

is  bound  by  the  judgment  or  decree  as  the  law  of  the  case,  and 

."must  cany  it  into  execution  according  to  the  mandate.    The  in- 

rferior  court  can  not  vary  it,  or  judicially  examine  it  for  any  other 

:jrarpose  than  execution.    It  can  give  no  other  or  further  relief 

<4U3  to  any  matter  decided  by  the  supreme  court  even  where  there 

is  error  apparent;  or  in  any  manner  intermeddle  with  it  further 

than  to  execute  the  mandate,  and  settle  such  matters  as  have 

been  remanded,  not  adjudicated  by  the  supreme  court:  8kUlem*9 

Exfrs  v.  ifay**  Eafrs,  2  Pet.  Cond.  366;  Ex  parte  Sibbald  y.  United 

States,  12  Pet.  488;  Ex  parte  Story,  Id.  339. 

After  a  case  has  been  decided  by  the  supreme  court,  and  re* 
manded  to  the  inferior  court,  and  is  again  brought  before  the 
supreme  court,  nothing  is  before  the  court  for  adjudication  but 
the  proceedings  subsequent  to  the  mandate:  Himely  t.  Rose,  2 
Pet.  Cond.  260;  The  Santa  Maria,  6  Id.  176;  Boyce^s  Eaifr  y. 
Orundy,  9  Pet.  290. 

The  principles  above  stated  are,  we  think,  conclusively  estab- 
lished by  the  authoriiy  of  adjudged  cases.  And  any  departure 
from  them  would  inevitably  mar  the  harmony  of  the  whole 
judiciaiy  system,  bring  its  parts  into  conflict,  and  produce 
therein  disorganization,  disorder,  and  incalculable  mischief  and 
confusion.  Besides,  any  rule  allowing  the  inferior  courts  to  dis- 
regard the  adjudications  of  the  supreme  court,  or  to  refuse  or 
omit  to  cany  them  into  execution,  would  be  repugnant  to  the 
principles  established  by  the  constitution,  and  therefore  void. 

The  transcript  of  the  record  upon  which  this  court  adjudi- 
cated the  case  at  the  January  term,  1842,  was  regularly  and 
legally  certified  by  the  proper  officer,  and  from  it,  the  fact  that 
Judge  Hoge,  a  person  not  authorized  to  preside  in  the  circuit 
court  of  Independence  county,  assumed  to  sit  in  that  court,  and 
was  in  fact  upon  the  bench,  and  made  the  order  to  change  the 
venue  in  this  case,  did  not  appear;  but  that  order,  as  well  as  the 
other  proceedings  in  the  case,  appeared  by  that  transcript  to  have 
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transpired  in  the  court  with  the  proper  judicial  sanction.  No 
diminution  of  the  record  was  suggested  by  either  pariy,  none 
was  apparent  on  the  face  of  the  transcript;  and  this  court  was 
bound  to  consider  it  as  true  and  complete,  and  proceed  ui>on  it 
to  adjudicate  the  case.  The  court  had  no  altematiTe;  and  the 
order  changing  the  venue  of  the  case  appearing  to  have  been 
made  by  competent  authority,  and  in  pursuance  of  law,  that 
court  was  of  course  considered  as  diyested  of  all  jurisdiction  of , 
and  power  over,  the  case,  from  the  date  of  that  order;  and  so 
this  court  decided  and  vacated,  or,  more  properly  speaking,  de- 
clared void  its  judgment  thereupon  subsequently  pronounced, 
and  remanded  the  case  for  further  proceedings  to  be  had  therein 
according  to  law,  and  not  inconsistent  with  the  opinion  then  de- 
liyered. 

In  executing  the  mandate  of  this  court,  the  circuit  court  of 
Independence  counl^  could  legally  do  nothing  more  than  cause 
a  properly  certified  transcript  of  the  proceedings  had  in  the  case 
in  that  court  previous  to,  and  inclusive  of,  the .  order  changing 
the  venue  therein,  to  be  made  out  and  transmitted,  according  to 
the  provisions  of  law  in  such  case  provided,  to  the  circuit  court  of 
Van  Buren  county,  which  by  the  change  of  venue  had  become 
invested  with  the  jurisdiction  of  the  case;  and  that  court,  but 
no  other,  could  take  cognizance  of  it,  and  was  bound  by  law  to 
adjudicate  and  determine  it.  We  are,  therefore,  clearly  of  opin« 
ion  the  circuit  court  of  Independence  cotmty  committed  no 
error  in  refusing  to  take  cognizance  of  the  case,  and  dismissing 
or  striking  it  from  the  docket.  The  circuit  court  of  Van  Buren 
county  was  legally  invested  with  the  jurisdiction  over  it;  and  to 
that  tribunal  the  parties  were  bound  to  resort  for  the  adjudica- 
tion thereof.  And  if  the  clerk  whose  duty  it  was  to  certify  and 
transmit  to  the  court  to  which  the  venue  had  been  changed,  the 
original  papers  and  a  transcript  of  the  record  in  the  case  prop- 
erly certified,  had  neglected  or  refused  to  discharge  the  duty  in 
such  case  enjoined  upon  him  by  law,  its  performance  would 
doubtless  have  been  coerced  on  the  proper  application  of  either 
party. 

But  however  irregular  or  illegal  the  proceedings  may  have 
been  in  fact,  as  respects  the  change  of  venue,  the  question  in 
regard  thereto  had  been  expressly  adjudicated  and  finally  set- 
tled by  this  court,  and  could  not  again  be  judicially  examined, 
reviewed,  or  revised  by  either  the  circuit  court  of  Independence 
or  Van  Buren  county.  They  were  respectively  bound  to  observe 
and  execute  the  mandate. 

Decision  affirmed. 
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Law  of  thx  Cask. — Principlea  settled  by  an  appellate  oonrt  are  oonola- 
■ive  upon  the  parties:  NeUon  v.  Clay,  23  Am.  Dec.  387.  And  the  court  hay- 
ing decided  that  a  complaint  was  good  on  special  demurrer,  will  not  hold  it 
to  be  bad,  on  motion  for  arrest  of  judgment,  based  on  the  same  grounds:  Boss 
y.  Bank  af  BurUngUm,  15  Id.  664.  And  whateyer  is  once  established  between 
the  same  parties  in  the  same  case  continues  to  be  the  law  of  the  case,  whether 
oorrect  on  general  principles  or  not,  so  long  as  the  facts  on  which  such  deoia- 
ioii  was  predicated  continue  to  be  the  same:  Ote  y.  WUUanuont  27  Id.  628. 
The  note  to  this  case  discusses  this  subject. 


Howell  v.  Habyet. 

[6  AngAWIAS,  970.] 

AUs  PisaoHS  SHOULD  BB  Mads  Pabtibs  Who  baye  ah  Xbtebut  In  tbe 
matters  In  dispute,  or  who  may  be  benefited  or  injured  by  the  decree. 

FoBMEB  Pabtoteb  IB  NOT  A  Nbobssaby  Pabtt  in  a  suit  between  the  part- 
ners for  an  accounting,  when  he  has  sold  out  all  interest  in  the  firm. 

PABTNEBSHtF,  Bbfinitzon  OF. — ^A  partnership,  in  its  most  significant  and 
extended  sense,  is  a  yoluntary  oontract  of  two  or  more  persons  for  join- 
ing together  their  money,  goods,  labor,  and  skill,  or  either  or  all  of  them, 
upon  an  agreement  that  the  gain  or  loss  shall  be  divided  proportionably 
between  them,  and  having  for  its  object  the  advancement  and  protection 
of  fair  and  open  trade. 

Eqitttt  will  Declakb  a  Pabtnebship  Void  in  case  of  fraud,  imposition, 
or  oppression  in  the  original  agreement,  or  where  subsequent  causes  ren- 
der the  partnership  onerous  and  oppressive. 

Pabtnbb  can  not  Dissolvb  Fibm  dubinq  Absbnob  and  without  the 
knowledge  of  the  other  partner,  when  the  latter  waa  absent  with  the  con- 
sent of  the  dissolving  partner. 

To  Dibsolvb  Pabtnbbshtp  at  Will  in  Equity  two  things  are  necessary: 
first,  the  renunciation  of  the  partnership  must  be  in  good  &ith;  and  sec- 
ondly, it  must  be  made  at  a  reasonable  time. 

Pabtnbb  DosoLViNa  Pabtnebship  with  Unvaib  Bbsign,  and  for  his  own 
private  advantage,  is  liable  to  his  copartners  for  the  damages  suffered 
thereby. 

Whbbb  Onb  Pabtneb  dubino  Absencb  of  thb  Otheb  buys  large  quan- 
tities of  goods,  and  then  dissolves  the  partnership  to  the  other's  pr^- 
udice,  he  will  be  liable  to  the  latter  for  his  share  in  the  proceeds. 

Bill  for  an  accountmg  brought  by  Haryey,  aUeging  that  he 
and  one  Shanklin  sold  a  store  of  goods  to  John  Howell  and 
McConnell,  taking  their  notes  for  the  purchase  prioe.  That 
McConnell  afterwards  withdrew,  and  Haryey  bought  his  interest, 
paying  therefor  his  share  in  the  notes.  One  Smith  was  after- 
wards taken  in  as  partner.  The  remaining  facts  sufficiently  ap- 
pear from  the  opinion.  Judgment  for  the  complainant.  The 
defendants  appealed. 
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IdnUm,  for  the  appellants. 

Fike  and  Baldwin^  contra. 

By  Oonrty  Laot,  J.  It  is  said  that  the  bill  should  have  been 
dismissed  upon  the  hearing,  for  the  want  of  proper  parties. 
We  think  otherwise.  The  necessazy  parties  were  all  before  the 
court.  The  firm  of  John  Howell  &  Go.  was  composed  of  John 
B.  Harvey,  John  Howell,  and  John  B.  Howell,  and  the  record 
shows  that  no  one  else  had  any  interest  in  their  business,  or  the 
settlement  of  their  accounts;  Shanklin  had  not  the  most  remote 
connection  with  the  partnership  concern.  Harvey  bought  an 
interest  in  a  stock  of  goods  of  John  Howell,  and  credited  a  note 
that  he  and  Shanklin  jointly  held  on  Howell  and  McConnell 
with  the  amount  of  the  purchase  money.  This  he  had  a  right 
to  do.  Should  Harvey  have  used  more  than  his  just  proportion 
of  this  joint  note,  he  unquestionably  would  be  answerable  over 
to  Shanklin;  but  then  it  is  manifest  that  this  mere  possible  lia- 
bility of  Harvey  would  give  Shanklin  no  interest  in  the  partner- 
ship concern,  nor  would  it  entitle  him  to  be  made  a  parly  to  the 
present  suit.  Smith  was  originally  one  of  the  partners  with 
Harvey  and  Howell,  but  after  continuing  in  the  firm  eight  or 
nine  months,  he  sold  and  conveyed  all  his  interest  to  John  B. 
Howell,  with  the  consent  and  approbation  of  the  other  partners. 
As  it  is  evident  that  John  B.  Howell  was  substituted  as  a  part* 
ner  in  the  firm  in  the  place  of  Smith,  he  of  course  was  subrogated 
to  all  the  rights  and  privileges  of  Smith,  who  has  no  interest  in 
the  present  suit.  The  rule  on  the  subject  of  making  the  neces- 
sary parties  in  suits  of  equity,  is  so  plain  and  universal  that  it  can 
neither  be  mistaken  nor  misapplied.  All  persons  should  be  made 
parties,  who  have  an  interest  in  the  matters  in  dispute,  or  who 
may  be  benefited  or  injured  by  the  decree.  This  rule  has  been 
followed  in  the  present  instance,  and  therefore  it  was  proi>er  to 
hear  the  cause  upon  its  merits:  Wendell  v.  Van  Eenaaelaer,  1 
Johns.  Ch.  349;  Fetch  v.  DaUan,  8  Price,  9;  Duf  v.  East  India 
Co.f  15  Yes.  213,  227.  The  business  was  to  be  conducted  in  the 
name  of  John  Howell  and  Company,  and  Howell  and  Harvey 
were  to  share  an  equal  moieiy  of  the  profits  and  losses  with 
Smith;  and  upon  the  dissolution  of  the  partnership.  Smith  was 
to  be  reimbursed  for  the  excess  of  his  advances  with  six  per 
cent,  interest.  Smith  and  Howell  agreed  to  advance  the  neces- 
sary funds,  as  far  as  practicable,  to  keep  up  a  supply  of  goods, 
and  Harvey  was  to  attend  to  selling  them  while  at  home.  Smith, 
08  was  before  stated,  sold  and  conveyed  to  John  B.  Howell  all 
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interest,  on  tlie  sixteenth  of  December,  1838;  thereapon 
Howell  was  admitted  as  a  partner,  with  all  Smith's  rights,  and 
he  took  npon  himself  the  discharge  of  all  his  duties.  The  bill 
states  that  the  complainant  performed  his  part  of  the  agreement, 
and  that  John  Howell  and  John  B.  Howell  violated  their  con- 
tract, in  not  furnishing  the  necessary  supplies  of  goods  for  the 
store;  that  John  Howell  went  to  Philadelphia  and  bought  a 
laige  stock  of  goods  and  shipped  them  in  his  own  name,  and  on 
his  return,  adyertised  a  dissolution  of  the  copartnership,  with  the 
consent  of  John  B.  Howell,  in  the  absence  of  the  complainant, 
and  against  his  will.  It  ayers  that  John  Howell  took  all  the 
goods,  books,  and  accounts  into  his  own  hands,  and  excluded 
Harvey  from  all  participation  in  the  business.  The  bill 
makes  John  Howell  and  John  B.  Howell  defendants,  and  prays 
an  account  may  be  taken;  that  the  jNirtnership  may  be  continued 
or  dissolyed,  as  the  equity  of  the  case  may  be,  and  it  condudes 
with  a  prayer  for  general  relief. 

The  answers  admit  most  of  the  material  allegations  of  the  bilL 
The  answer  of  John  Howell  insists  that  he,  together  with  Smith, 
had  purchased  the  necessaxy  supplies  for  the  store,  and  that  he 
bought  the  goods  at  Philadelphia,  on  his  own  account  and 
shipped  in  his  own  name,  and  that  he  excluded  the  complainant 
from  intermeddling  with  the  partnership  effSdcts  and  from  taking 
charge  of  the  goods  of  himself,  and  that  he  dissolved  the  firm, 
as  he  had  the  right  to  do,  because  the  complainant  was  guilty 
of  gross  negligence  and  misconduct,  in  not  attending  to  the 
business  of  the  firm,  and  in  absenting  himself  unnecessarily 
from  the  state. 

A  partnership,  in  its  most  significant  and  extended  sense,  is 
a  Toluntaiy  contract  of  two  or  more  persons  for  joining  together 
their  money,  goods,  labor,  and  skill,  or  either  or  all  of  them, 
upon  an  agreement  that  the  gain  or  loss  shall  be  divided  pro- 
portionably  between  them,  and  having  for  its  object  the  ad- 
vancement and  protection  of  fair  and  open  trade:  Oow.  Part., 
p.  1;  Story's  Part.,  p.  1;  l.Poth.  Pand.,  lib.  17,  tit.  2;  Introd. 
1  Domat  Civ.  L.,  b.  1,  tit.  8,  art.  1.  This  is,  substantially,  the 
definition  given  by  all  the  writers  on  the  subject,  and  it  embraces 
within  its  terms  and  spirit  all  the  principal  obligations  and  du- 
ties of  the  contract.  It  is  perfectly  clear,  upon  principle  as 
well  as  authority,  that  wherever  the  conditions  of  the  partner- 
ship are  incapable  of  being  fulfilled,  or  the  fruits  arising  from 
the  agreement  can  not  be  properly  enjoyed,  that  such  a  case  fur- 
nishes a  good  cause  for  the  renunciation  of  either  party.     Un<* 


July,  1843.]  Howell  v.  Haevey.  379 

der  Buch  circumstances,  the  further  continuance  of  the  partner- 
ship would  be  productiye  of  serious  inconyenience  and  great  in- 
jury to  the  other  partners,  and  might  end  in  their  immediate  ruin 
or  the  utter  prostration  of  the  business:  Stozy  on  Part.,  419, 
421.  The  same  doctrine  is  fully  borne  out  by  the  civil  law,  and 
is  illustrated  by  the  case  of  a  partner,  where  one  of  the  partners 
is  gricTously  oppressed  with  insolvency,  or  where  from  some 
bodily  infirmity  he  is  unable  to  discharge  his  engagements.  The 
jurisdiction  of  a  court  of  equity,  in  cases  of  copartnership  flow- 
ing from  the  peculiar  trusts  and  duties  growing  out  of  that  con- 
nection, is  of  the  most  extensive  and  beneficial  character.  It 
often  declares  partnerships  utterly  void,  in  cases  of  fraud,  imposi- 
tion, and  oppression  in  the  original  agreement;  or  decrees  a  dis- 
solution of  a  partnership  which  was  unobjectionable  in  its  origin, 
but  which  subsequent  causes  have  rendered  onerous  and  oppres- 
sive; gross  misconduct,  want  of  good  faith,  or  criminal  want  of 
diligence,  or  such  cause  as  is  productive  of  serious  and  per- 
manent injury  in  the  partnership  concerns,  or  renders  it  imprac- 
ticable to  carry  on  the  business,  is  good  ground  for  a  dissolu- 
tion at  the  suit  of  the  injured  partner.  Habitual  drunkenness, 
great  extravagance,  or  unwarrantable  negligence  in  conducting 
the  business  of  the  partnership,  justifies  a  dissolution;  but  then 
it  must  be  a  strong  and  clear  case  of  positive  or  meditated 
abuse  to  authorize  such  a  decree.  For  minor  misconduct  and 
grievances,  if  they  require  redress,  the  court  will  interfere  by 
way  of  injunction  to  prevent  the  mischief:  Stozy  on  Part.,  414, 
416. 

The  application  of  the  principles  here  stated  will  test  the  con- 
duct of  the  complainant,  and  show  whether  or  not  the  defend- 
ant, John  Howell,  was  justified  in  renouncing  the  copartnership 
at  the  time  and  under  the  circumstances  of  the  present  case. 
The  proof  is  somewhat  contradictory  on  this  point;  still  the 
weight  of  the  testimony,  both  in  respect  of  numbers  and  the  cir- 
cumstances detailed  by  the  witness,  is  clearly  with  the  complain- 
ant. The  articles  of  partnership  show  that  the  defendants  were 
to  furnish  the  funds  to  keep  up  the  necessary  supplies,  when  it 
was  in  their  power  to  do  so,  and  that  the  complainant  was  to 
attend  to  selling  the  goods  while  he  remained  at  home.  The 
terms  of  this  agreement  clearly  indicate  that  the  parties  never 
contemplated  that  slight  neglect  or  accidental  failures  of  their 
respective  engagements  should  dissolve  the  partnership.  The 
articles  of  the  partnership  conclusively  show  that  the  parties 
themselves  looked  to  unequivocal  demonstrations  of  gross  acts 
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of  abuBe  and  misconduct,  where  the  injuiy  would  be  inuninent 
and  irreparable,  to  authorize  a  dissolution.  It  is  true  that  the 
complainant  was  absent  in  Kentucky  upon  several  occasions,  but 
then,  business  or  his  family  afiElictions  seem  to  have  called  and 
detained  him  there;  and  the  proof  is  that  Howell  was  apprised 
of  his  absence,  and  so  far  from  objecting  to  his  going  the  last 
time  to  Kentucky,  or  making  it  a  cause  of  comphunt  against 
him,  that  upon  the  eve  of  starting  for  Philadelphia  to  purchase 
goods,  he  urged  the  complainant  to  endeavor  to  get  back  against 
his  return,  and  be  ready  to  receive  the  goods.  This  the  com- 
plainant tried  to  do,  but  was  detained  by  the  sickness  of  his 
family,  and  did  not  arrive  until  after  Howell's  return  with  the 
goods,  which  he  claims  to  have  purchased  for  himself,  and  until 
after  he  had  published  the  dissolution  of  the  copartnership. 
Howell,  it  seems,  never  intimated  a  wish  or  desire  to  dissolve 
the  copartnership  before  he  started  to  Philadelphia.  The  testi- 
mony is  that  in  tiie  opinion  of  some  of  the  witnesses,  the  com- 
plainant was  not  a  very  profitable  or  attentive  partner,  but  it 
wholly  fails  to  establish  such  overt  acts  of  misconduct  or  gross 
negligence  as  would  authorize  a  dissolution  of  the  partnership. 
In  the  present  case  the  partnership  was  to  continue  during  the 
pleasure  of  the  contracting  parties.  It  is  therefore  strictiy  a 
partnership  at  will,  and  subject  to  the  rules  that  govern  such 
agreements.  Chancellor  Kent  says,  that  it  is  an  established 
principle  of  the  law  of  partnership,  that  if  it  be  without  any 
definite  period,  any  party  may  withdraw  at  a  minute's  notice 
when  he  pleases,  and  dissolve  the  partnership.  The  existence  of 
engagements  with  third  persons  will  not  prevent  the  dissolution, 
though  their  engagements  will  not  be  affected  by  the  act.  He 
admits  that  cases  may  occur  where  reasonable  notice  might  be 
advantageous,  but  he  holds  it  not  to  be  requisite;  and  he  adds 
that  a  party  may,  in  a  case  free  from  fraud,  choose  an  unreason- 
able time  for  the  dissolution.  The  exception  he  makes  in  a  case 
of  fraud,  indicates  to  our  minds  that  the  rule  is  not  so  unbend-  ^ 

ing  or  universal,  as  it  is  laid  down,  unless  the  limitation  is  in- 
tended to  include  those  cases  where  the  renunciation  is  made  in 
good  faith  and  at  a  proper  time.  As  a  general  principle,  con- 
tracts subsisting  during  pleasure,  are  naturally  and  necessarily 
dissolvable  by  the  mere  exercise  of  the  will  of  either  of  the  parties; 
and  this  is  the  principle  according  to  the  civil  law  under  ordi- 
nary circumstances,  and  to  such  an  extent  is  it  carried  that  a  posi- 
tive stipulation  against  the  dissolution  at  the  will  of  either  of  the 
parties  will  be  held  utterly  void,  as  inconsistent  with  the  true 
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nature  and  intent  of  such  relation.  In  cases  of  equity,  we  think 
the  true  rule  to  be  this,  that  to  enable  one  partner  to  dissolve  at 
will  the  partnership,  two  things  must  occur;  first,  the  renuncia- 
tion of  the  partnership  must  be  in  good  faith,  and  secondly,  it 
must  not  be  made  at  an  unreasonable  time.  This  is  the  doctrine 
of  the  ciyil  law,  and  of  the  code  of  Louisiana,  and  Pothier  lays 
down  the  same  rule,  and  inculcates  it  in  the  same  manner;  for  he 
says  that  no  partner  has  a  right  to  prefer  his  own  particular  in- 
terest to  that  of  the  firm,  or  to  take  away  its  profits,  or  to  appro- 
priate them  to  his  own  priyate  advantage,  and  it  is  upon  this 
principle,  that  while  a  partner  is  engaged  in  business,  courts  of 
equity  will  restrain  him  from  like  pursuits.  He  has  no  right  to 
divert  from  the  firm  the  diligence,  skill,  or  capital  that  rightfully 
belongs  to  it.  The  French  civil  law  expresses  the  whole  law  upon 
the  subject  in  the  following  brief  terms : ' '  Dissolution  of  partner- 
ships,''  says  Domat,  "  by  the  will  of  one  of  the  parties,  applies 
only  to  partnerships  the  duration  of  which  is  unlimited,  and  is 
effected  by  a  renunciation  notified  to  all  the  partners;  provided 
such  renunciation  be  bona  fide,  and  not  made  at  an  improper 
time/'  Renunciation  is  held  not  to  be  made  bona  fide,  where  one 
partner  renounces  in  order  to  appropriate  to  himself  the  profits 
which  the  partners  are  entitled  to  receive.  It  is  said  to  be  made 
at  an  improper  time,  when  the  things  fixe  no  longer  entire  that 
were  of  consequence  to  partnership,  and  which  should  have  de- 
ferred the  dissolution.  A  partnership  for  a  limited  period  of 
time  cannot  be  dissolved  at  the  mere  pleasure  of  one  of  the  par- 
ties, within  the  time  prescribed.  On  the  contrary,  it  only  can 
be  dissolved  from  just  motives  and  for  a  reasonable  cause.  There 
is  an  implied  understanding  that  the  partnership  shall  continue 
to  the  expiration  of  the  term,  unless  where  one  partner  fails  in 
his  engagements,  or  any  habitual  infirmity  renders  him  unfit  to 
carry  on  the  business,  or  where  the  renunciation  is  for  the  bene- 
fit of  the  partnership  and  not  for  the  advantage  of  the  dissolving 
partner.  The  principle  here  stated  is  extracted  from  all  the 
authorities  by  Justice  Story,  and  fully  approved  by  him  in  his 
complete  and  admirable  treatise  upon  partnerships.  In  cases 
where  the  partnership  is  to  endure  for  a  limited  period  of  time, 
the  question,  whether  within  that  period  it  may  be  dissolved  by 
the  mere  act  and  will  of  one  of  the  partners,  without  the  consent 
of  the  others,  is  not  definitively  or  absolutely  settled,  says  Justice 
Story,  in  our  jurisprudence.  He  clearly  intimates,  if  ever  such 
a  case  should  arise,  where  one  partner  claimed  the  right,  sua 
9porUe,  of  dissolving  the  partnership,  that  he  possesses  no  such 


882  Howell  u  Harvet.  [Arkansas, 

power:  and  he  takes  the  distisction  between  a  court  of  equity 
disBolraig  the  partnership,  and  that  of  a  partner,  acting  npon 
his  own  caprice  and  pleasore,  dLBSolving  the  engagement.  He 
admits  the  doctrine  to  be  somewhat  different  aoooording  to  the 
Boman  law;  bat  he  denies  that  a  partner  has  a  right  to  foond 
his  own  claim  to  immediate  indemnity  and  safety  by  committing 
a  known  injnrj  on  the  interest  and  privileges  of  lus  copartners: 
and  in  this  opinion  he  is  folly  sustained  by  many  elementary 
writers  and  a  number  of  adjudged  cases  of  unquestionable 
authority:  Oow.  on  Part.,  c.  6,  sec.  1, 219,  225, 226, 288;  3  OoU. 
Part,  b.  1,  c.  2,  sec.  2,  p.  62, 2d  ed. ;  Kent* s  Oom.  sec.  43,  p.  61, 
4th  ed.;  Peacock  y.  Peacock^  16  Yes.  66;  Oramhay  ▼.  Jfimfe,  1 
Swans.  496;  Pearpoird  y.  Oraham,  4  Wash.  0.  0.  234. 

The  partner  who  breaks  off  the  partnership  with  an  unfair 
design,  or  for  selfish  objects,  discharges  his  copartners  from  all 
liabilititfis  to  him,  but  he  does  not  thereby  free  himself  from  his 
obligations  to  them.  When  he  quits  the  partnership,  that  he 
may  bc^  for  himself  what  the  partnership  has  a  right  to  pur- 
chase, or  that  he  may  make  a  profit  for  his  own  adyantage  and 
to  their  prejudice,  he  is  answerable  to  the  community  for  the  loss 
and  damage;  and  so,  if  he  quits  at  an  unreasonable  time,  which 
occasioned  a  depriyation  of  profit  to  the  community,  it  is  but 
right  he  should  repair  and  make  good  such  loss:  Poth.  Pand., 
lib.  17,  tit  2,  n.  64-68;  Domat,  b.  1,  tiL  8.  sec.  6;  arts.  1-8,  by 
Strsham;  Story  on  Part.  383-4^. 

The  proof  in  this  case  clearly  shows  that  Howell  renounced 
the  partnership  for  his  own  priyate  adyantage,  and  not  to  ben- 
efit the  firm.  He  said  nothing  to  his  partner  of  his  wish  to  dis- 
solye  until  his  return  from  Philadelphia.  He  then  adyertised  a 
dissolution  of  the  firm,  and  seized  all  the  goods  and  effects  into 
his  own  hands.  While  he  was  in  partnership  with  Haryey,  he 
had  no  right  to  purchase  the  goods  in  his  own  name;  for  in  do- 
ing so  he  would  haye  acted  in  bad  faith,  and  besides,  Haryey 
would  haye  been  answerable  for  the  purchase.  Was  it  more  to 
Howell's  interest,  or  to  the  firm's,  that  the  dissolution  should 
take  place  at  the  time  it  did?  The  answer  to  this  inquiry  is  nei- 
ther difi&cult  nor  doubtful.  At  the  time  Howell  published  the 
dissolution  of  the  copartnership,  merchants  were  realizing  large 
profits  upon  their  stock,  and  goods  were  sold  readily  at  an  ad- 
yance  of  fifty  to  one  hundred  i>er  cent.  Did  he  not  dissolye  the 
partnership  that  he  might  buy  for  himself  and  realize  this  profit? 
Were  not  the  other  partners  of  the  firm  prejudiced  in  their  busi- 
ness, and  he  benefited  by  the  transaction  ?    Were  not  his  mo- 
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tiTes  sinister  and  selfish,  and  did  he  not  "withdraw  from  the 
oommuniiy  at  an  unwarrantable  time  and  in  bad  faith  ?  The 
proof  leaves  no  doubt  upon  this  subject,  and  if  the  rules  and 
principleB  above  stated  be  correot,  then  he  is  unquestionably  an- 
swerable to  the  complainant  for  the  damages  he  may  have  sus- 
tained. That  damage  seems  to  have  been  calculated  and  awarded 
upon  a  correct  basis.  The  chancellor,  in  rendering  the  decree, 
debited  and  credited  each  of  the  partners  in  conf  ormiiy  to  the 
articles  of  agreement,  "with  their  respectiye  advances  and  ex- 
penditures, taking  a  list  of  the  notes  and  accounts  furnished  hj 
the  books,  and  properly  auditing  them;  and  he  then  charged 
Howell  with  fifty  per  cent,  profit  upon  the  whole  amount  of 
goods  he  pnrohased  at  Philadelphia,  as  well  as  the  stock  on  hand 
belonging  to  the  firm.  In  this  calculation  and  adjustment,  we 
peroeiTe  no  error. 
Decree  aflBxmed.  

KaoBSBABY  Paboibb^  Wbo  ABMi  See  McKnumr.  Jokmon,  10 Am.  Deo.  696; 
WhUkig  ▼.  Johnrnm,  14  Id.  688;  Wateon  ▼.  BMm^  Id.  600;  ]^e$  v.  iSjpoto- 
wood,  17  Id.  115;  JBlUoi  ▼.  WaHng,  Id.  69;  MUler  v.  Kenkaw,  23  Id.  188; 
MgbtTtir.  TToocI,  24 Id.  286;  SMiufmr.  SmUh,  Id. 212;  HaaUffY. Bladtfard, 
25 Id.  114;  TowiuendY.  Ooewe^,  82  Id.  514;  OcueY.  WooOey,  Id.  54;  Patton 
▼.  MagreUh,  88  Id.  98;  Cfrant  t.  Van  Sdkocnhaven^  87  Id.  898. 

pABXHBBsmp,  What  Consrtdtbs:  See  note  to  LoomU  ▼.  Marshall,  80 
Am.  Deo.  506,  and  note  in  which  other  osaee  in  this  MriM  are  referred  tot 
alio  Okmi^hm  ▼.  BotMdk^  81  Id.  876;  Heron  y.  ffaU,  85  Id.  178. 
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Benjamin  v.  Benjamin. 

[16  OOMMJUilUUT,  847.] 

Wm  SA8  vo  PowxB  TO  Bind  Husband  bt  hxb  CoNTiuais,  except  hf 
Tixtae  of  an  ezprees  or  implied  anthority  derived  from  him«  ai  his  agenti 

Wm  MAT  Bi  C0N8IITDTXD  Ao£NT  iTOB  HusBAND,  and  as  sach  bind  him  by 
her  contraotB,  by  hia  expreai  or  implied  anent,  precedent  or  sabaeqnenti 

OnmuL  o&  Spboial  Agbngt  Imfuiedlt  Ingludbs  all  Powebs  Nbcbs- 
8ABT»  proper,  or  imal  to  effectuate  the  parpoaes  for  which  the  anthority 
waa  created;  so  in  case  of  an  anthority  conferxed  by  a  hnaband  on  hii 
wife. 

Imploed  Authobitt  of  Wife  Left  in  Ghabob  of  Husband's  Fabm,  to 
manage  and  anperintend  the  same  daring  his  absence  from  the  state,  does 
not  enable  her  to  bind  him  by  an  agreement  to  permit  a  creditor  having^ 
an  attachment  against  the  husband  to  oat,  remove,  and  sell  on  execntion, 
gnus  growing  on  the  land,  and  notwithstanding  sach  agreement  the 
hnaband  may  maintain  trespass  against  the  creditor. 

Law  SoMZTDfES  Implies  Laboeb  Authobitt  to  Wife,  left  in  chaige  of 
hnaband's  property,  than  to  an  ordinary  agent,  bat  this  implied  author* 
ity  does  not  embrace  any  power  which  it  is  not  nsnal  to  confer  npon  a 
wife. 

Mbabubb  of  Damages  or  Tbespass  for  Cutting  Qbass  and  selling  it  on 
ezecntion  against  a  debtor,  without  lawful  anthority,  is  the  value  of  the 
grass  after  it  is  converted  into  hay,  without  any  deduction  for  the  ex- 
pense of  caring  it,  where  that  expense  is  included  in  the  costs  taxed  and 
collected  on  the  execution. 

Tbbspass  qvLore  davswrnfregU^  with  a  ooimt  de  bonis  aspartatis, 
for  outting,  removing,  and  selling  certain  grass  growing  on  the 
plaintiffs  land.  The  facts  were,  that  the  plaintiff  being  at  the 
time  absent  from  the  state,  the  defendant  brought  suit  against 
bim  on  a  certain  note,  and  caused  an  attachment  to  be  levied 
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on  the  plainii£r8  land  and  the  grass  growing  thezeon,  and,  pur- 
suant to  an  agreement  made  with  the  plaintifiTs  wife,  entered 
upon  the  land  and  cut,  removed,  and  stored  the  grass,  and  after- 
wards, haying  recovered  judgment  against  the  plaintiff,  levied 
execution  on  the  hay  produced  from  said  grass,  and  sold  the 
same,  and  applied  the  proceeds  to  the  judgment  and  costs,  in- 
cluding in  the  costs  the  expense  of  cutting  and  curing  the  hay. 
The  principal  question  was  as  to  the  wife's  authority  to  permit 
the  defendant  to  enter  and  cut  and  remove  said  grass  or  hay. 
Evidence  was  introduced  on  the  part  of  the  defendant  tending 
to  show  that  in  1836  the  plaintiff  left  the  state,  and  remained 
absent  in  one  of  the  southern  states  until  the  spring  of  1840; 
that  he  left  his  wife  and  her  children  living  on  his  farm  in  Con- 
necticut, on  which  the  grass  now  in  controversy  was  grown, 
making  little,  if  any,  provision  for  their  support,  and  wrote  to 
them  only  twice  during  his  absence;  that  he  left  some  stock  on 
the  farm;  that  he  did  not  commit  the  management  of  the  farm 
to  any  other  person  than  his  wife,  but  that  she  alone  managed 
the  same  during  his  absence,  employing  laborers,  who  were  paid 
by  the  plaintiff  on  his  return,  took  care  of  the  cattle,  and  hired 
them  out  or  lent  them  at  pleasure,  cultivated  the  land,  kept  up 
the  fences,  etc.,  and  that  the  plaintiff  had  not  disapproved 
of  any  of  her  acts  in  that  regard  since  his  return;  that 
the  wife  agreed  with  the  defendant  that  he  might  cut  and  re- 
move the  grass  under  his  attachment,  sell  the  same  on  execu- 
tion, and  apply  the  proceeds  to  his  claim  against  the  plaintiff, 
for  the  reason  that  at  the  time  she  had  no  means  of  caring  for 
the  hay  herself;  and  that  it  was  under  this  agreement  that  the 
defendant  acted  in  committing  the  acts  complained  of.  There 
was  evidence  on  the  part  of  the  plaintiff  tending  to  show  that 
when  he  went  away  he  intended  to  return  the  next  summer,  and 
did  return  as  soon  as  he  could;  that  he  left  his  wife  amply  pro- 
vided for,  and  that  she  was  not  his  general  agent,  or  authorized 
to  act  for  him,  of  which  the  defendant  had  notice.  The  court 
charged  the  jury  in  substance,  that  admitting  all  the  facts  claimed 
by  the  defendant  to  have  been  proved,  the  law  would  not  imply 
an  authority  on  the  part  of  the  plaintiff's  wife  to  bind  him  by 
the  agreement  in  question;  but  that  the  plaintiff  could  be  bound 
by  such  agreement  only  by  proving  a  general  authority  from  him 
to  his  wife  to  act  in  all  his  business,  or  a  special  authority  to  do 
the  acts  in  question,  or  by  showing  that  he  had  subsequently 
ratified  those  acts;  and  it  was  left  to  the  jury  to  say  whether 
there  had  been  any  such  general  or  special  authority  or  subse- 
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qnent  xatification  proved.  As  to  the  damageB,  the  court  in* 
stnicted  the  juiy  that  if  they  should  find  for  tiie  plaintifF,  he 
ima  at  least  entitled  to  the  value  of  the  hay  at  the  time  of  xe- 
xnoval,  without  deduction  for  the  expense  of  cutting  and  curing 
it.  Verdict  for  the  plaintiff,  and  the  defendant  moved  for  a 
new  tnaL 

Hungeffard  and  Chapman,  for  the  motion. 

Ibuoey,  contra. 

SroBBSy  J.  The  justification  set  up  by  the  defendant,  for  doing 
the  acts  complained  of ,  in  respect  to  the  cutting  and  canying 
away  the  grass  in  question,  depends  on  the  validity  of  the  au- 
ihorily  given,  by  the  wife  of  the  plaintiff. 

It  is  not  claimed  by  the  defendant,  that  such  authority  is 
valid,  by  virtue  of  the  power  which  the  wife  has,  in  certain 
cases,  to  charge  her  husband,  in  procurement  of  necessaries  for 
herself  or  the  funily.  For  it  was  not  for  the  relief  of  any  part 
of  the  family,  that  she,  in  the  present  case,  authorized  or  pro- 
cured the  defendant  to  do  the  acts  complained  of,  nor  could 
they,  in  any  measure,  contribute  to  that  purpose.  Neither  the 
grass,  nor  its  avails,  went  to  their  use;  nor  was  the  arxangement 
respecting  it,  made  with  any  such  view;  but  solely  for  the  bene- 
fit of  others.  Although,  therefore,  it  should  be  conceded,  that 
the  wife,  under  the  circumstances  claimed  to  be  proved  by  the 
defendant,  would  have  had  the  right,  if  necessary  for  the  sup- 
port of  herself  or  the  fiunily,  to  dispose  of  the  grass  and  apply 
the  avails  to  that  purpose;  and  that  her  husband  would  have  been 
bound  by  such  an  appropriation  of  his  property;  it  would  not 
go  to  show,  that  the  disposition  of  the  property,  in  the  present 
case,  was  valid  or  binding  on  him,  no  such  cause  existing,  and 
the  disposition  being  for  no  such  purpose.  Hence,  it  is  wholly 
unnecessary  to  consider  the  subject  of  the  liability  of  the  hus- 
bend,  in  any  case,  for  contracts  entered  into,  through  the  in- 
strumentality of  the  wife,  for  necessaries  furnished  on  his  credit 
The  case  has  not  been  attempted  to  be  placed  on  the  principles 
applicable  to  those  cases.  The  question  here,  therefore,  does 
not  respect  the  liability  which  the  law  imposes  on  the  husband, 
independent  of  any  express  assent  on  his  part,  or  notwithstand- 
ing his  express  dissent;  but  is  purely  one  of  agency — of  an  au- 
thority possessed  by  the  wife,  to  act  on  his  behalf,  in  relation 
to  his  general  concerns. 

A  wife,  as  such,  has  no  original  or  inherent  power  to  make 
any  contract,  which  is  obligatory  on  her  husband.    No  suob 
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right  arises  from  ihe  marital  relation  between  them.  If,  there- 
fore«  she  possesses  a  power  in  any  case,  to  bind  him,  by  her 
contracts  made  on  his  behalf,  it  must  be  by  Tirtne  of  an  aathor- 
iiy  derived  from  him,  and  founded  on  his  assent — although  such 
assent  may  be  precedent  or  subsequent,  and  express  or  implied; 
and  this  is  the  light  in  which  such  contracts  are  uniTersally 
Tiewed.  When  such  authority  is  conferred,  the  relation  be- 
tween them  and  the  consequences  of  that  relation,  are  anal- 
ogous  to  those  in  the  ordinary  case  of  principal  and  agent.  And 
that  she  has  the  capacity  to  be  constituted,  by  the  husband,  his 
agent,  and  to  act  as  such,  equally  with  any  other  person,  there 
is  no  doubt  In  Fits.  N.  B.  120,  G,  the  law  is  thus  laid  down: 
''A  man  shall  be  charged  in  debt  for  the  contract  of  his  bailiff 
or  servant,  where  he  giveth  authority  unto  the  bailiff  or  servant 
to  buy  or  sell  for  him:  and  so  the  contract  of  the  wife,  if  he 
give  such  authority  to  his  wife,  otherwise  nof  In  Mxnby  y. 
Scott,  1  Mod.  125,  it  is  said,  by  Mr.  Justice  Hyde,  that ''  a  feme 
covert  can  not  bind  or  charge  her  husband,  by  any  contract 
made  by  her,  without  the  authority  or  assent  of  her  husband^ 
precedent  or  subsequent,  express  or  implied.'' 

The  law  on  this  subject  is  stated,  with  great  deamess  and 
precision,  by  Selwyn,  in  his  Nisi  Prius,  page  288,  where  he  treats 
of  the  liability  of  the  husband  as  to  contracts  made  by  the  wif  e- 
during  coyerture.  After  stating  that  the  relation  of  husbands 
and  wife  is,  in  respect  of  the  wife's  contracts,  binding  the  hus-^ 
band,  analogous  to  the  relation  of  master  and  servant,  he  says; 
**  Indeed,  in  contemplation  of  law,  the  wife  is  the  servant  of  the 
husband;"  and,  after  citing  the  aboye  passage  from  Fitzherbert, 
he  says:  **  From  this  passage  it  appears,  that  the  husband  is  not 
liable  to  his  wife's  contracts,  unless  he  has  giyen  his  authority 
or  assent;"  and  adds, ''  it  is  incumbent,  therefore,  on  a  creditor, 
who  brings  an  action  against  a  husband  upon  a  contract  made 
with  his  wife,  to  show,  that  the  husband  has  given  such  assent, 
or  to  lay  before  a  jury  such  circumstances  as  will  enable  them  to 
presume,  that  such  assent  has  been  given;  and  in  the  latter  case, 
if  such  presumption  is  not  rebutted  by  contrary  evidence,  the 
jury  may  find  against  the  husband,  but  not  otherwise;  for  the 
wife  has  not  any  power  originally  to  charge  the  husband. "  These 
principles  are  so  plainly  in  accordance  with  the  whole  current 
of  the  authorities,  that  a  reference  to  some  of  them  only  is  nec- 
essary: Yin.  Abr.,  tit.  Baron  and  Feme,  E.  A.;  5  Pow.  on  Con. 
57,  58;  HurU  v.  De  Blaquiere,  5  Bing.  550;  Botch  v.  Miles,  2 
Conn.  688;  1  Bac.  Abr.  489;  Manby  v.  Scott,  1  Lev.  4;  Bull.  N. 
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P.  186;  Norton  v.  Fazan,  1  Bos.  &  Pul.  227,  n.  by  Day;  IXher- 
inglon  v.  Parrot,  1  Salk.  118;  S.  0.,  2  Ld.  Raym.  1006;  Clancy, 
23. 

But,  although  these  principles  are  uniTersally  acknowledged, 
it  is  not  always  easy  to  determine  what  amounts  to  proof  of  the 
liusband's  assent,  where  it  is  claimed  to  be  implied  merely;  as 
will  be  obvious,  by  looking  at  those  cases  especially,  in  which 
questions  have  arisen  as  to  the  liability  of  the  husband  for  sup- 
plies furnished  to  his  wife,  when  the  husband  had  abandoned  or 
deserted  her,  or  turned  her  from  his  doors,  or  there  was  an 
agreement  for  a  separation  between  them,  with  an  allowance  for 
her  support.  Whateyer  difficxdiy  there  may  be  in  the  present 
«ase,  is  of  that  character. 

In  this  case,  no  authority  to  make  the  contract,  claimed  to  be 
'proTed  respecting  the  hay,  was  conferred  expressly,  by  the  plaint- 
iff, upon  his  wife.  This  question  of  fact  was  submitted  to  the 
jury,  who  found,  that  he  did  not  constitute  her  his  agent  gener- 
ally, to  manage  his  business,  nor  specially  authorize  her  to  make 
the  contract  in  question,  nor  subsequently  ratify  such  contract. 
The  question,  then,  and  indeed  the  only  one  made  on  the  argu- 
ment, is,  whether,  from  the  facts  claimed  to  be  proved  by  the  de- 
fendant, the  law  implies  any  power  in  the  wife  of  the  plaintiff 
to  make  the  contract  in  question  on  his  behalf. 

The  defendant  claims,  in  the  first  place,  that  such  i^  power  is 
implied,  because  it  is,  in  its  nature,  necessarily  incidental  to  the 
authority  conferred  on  the  plaintiff's  wife  to  take  charge  of  his 
farm,  and  manage  and  superintend  it.  It  is  a  familiar  principle 
of  the  law  of  agency,  that  every  authority  given  to  an  agents 
whether  general  or  special,  express  or  implied,  impliedly  includes 
in  it,  and  confers  on  such  ftgent,  all  the  powers  which  are  neo- 
essaxy,  or  proper,  or  usual,  to  effectuate  the  purposes  for  which 
such  authority  was  created.  It  embraces  the  appropriate  means 
to  accomplish  the  desired  end.  This  principle  is  founded  on 
the  manifest  intention  of  the  party  conferring  such  authority, 
4Uid  is  in  furtherance  of  such  intention.  The  rule  is  most  fuUy 
and  minutely  illustrated,  by  examples  and  authorities,  in  Judge 
Story's  treatise  on  agency,  to  which  it  is  only  necessary  to  refer. 
As  applicable  to  the  case  before  us,  the  plaintiff's  wife,  on  the 
ordinary  principle  of  agency,  would  have  power  to  do  whatever 
iB  necessary  or  proper,  in  the  care  and  management  of  the  farm 
intrusted  to  her,  such  as  keeping  in  order  the  buildings,  fences, 
and  implements  of  husbandry,  cultivating  the  land,  and  preserv- 
ing the  crops,  and  perhaps  disposing  of  such  crops,  if  necessai^ 
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to  enable  her  to  do  these  things;  and  geneiallj,  to  do  whatever 
is  necessary  and  proper  in  order  to  execute  the  trast  reposed  in 
her;  and  the  usual  course  of  such  an  employment  might  be 
shown,  in  order  to  ascertain  what  was  thus  necessary  and  proper^ 
and  the  character  and  design  of  the  trust.  Farther  than  this» 
her  power  would  not  extend. 

It  is  scarcely  necessary  to  say,  that,  within  these  principles^ 
she  has  no  right  to  dispose  of  her  husband's  property  in  her 
possession,  in  the  extraordinazy  and  injurious  manner,  and  for 
the  purpose,  claimed  to  be  proved  by  the  defendant.  If  it 
should  be  held,  that  such  an  agent  might  make  such  a  contract, 
it  would  be  difficult  to  stop  short  of  investing  her  with  a  gen- 
eral and  unlimited  authority  as  to  all  his  afiGeurs.  The  veiy  case 
of  intrusting  another  with  the  superintendence  of  a  farm,  is  put 
in  the  books  on  the  civil  law,  under  which  it  was  held,  that  an 
agency  of  that  description  does  not  authorize  the  agent  to  sell 
the  property  of  the  principal  for  any  purpose,  unless  it  be  of  a 
perishable  nature.  Whether  we  should  restrict  his  powers 
within  limits  so  narrow,  it  is  unnecessary  to  inquire;  but  on  no 
principle  can  we  extend  them  as  is  claimed  in  the  present  case. 

It  is  next  claimed  by  the  defendant,  that  from  the  marital 
relation  between  the  plaintiff  and  his  wife,  the  law  implies  a 
larger  authority  than  from  the  ordinary  relation  between  prin- 
cipal and  agent,  and  that  the  power  to  make  the  contract  in 
question  is  implied  from  such  relation.  We  have  seen,  that  a 
wife,  by  virtue  of  such  relation,  possesses  no  original  power  to 
bind  her  husband,  by  her  contracts  made  on  his  behalf;  and  that 
her  power  for  that  purpose  must,  therefore,  be  derivative.  It 
appears,  nevertheless,  from  the  authorities,  that  the  law  will,  in 
some  cases,  presume  the  wife  to  be  the  agent  of  her  husband, 
when  no  such  presumption  would  exist  as  to  another  person; 
and  also  will,  in  some  cases,  imply  a  larger  authority  to  the 
wife  than  to  an  ordinary  agent;  and  this  perhaps,  whether  the 
husband  be  absent  from  home,  or  not;  and  that,  in  other  cases, 
where  he  is  absent,  a  presumption  would  arise  that  his  wife  haa 
authority  to  act  in  his  behalf,  which  would  not  exist,  if  he  were 
at  home.  But  it  will  be  found,  that  in  all  such  cases,  these  in- 
ferences are  founded  on  the  fact  that  it  is  usual  and  customary 
to  permit  the  wife  to  act  in  such  cases.  It  is  a  presumption 
arising  from  the  state  of  society.  Thus  in  Anonymous,  1  Stra. 
527,  "Pratt,  C.  J.,  allowed  the  wife's  declaration  that  she 
agreed  to  pay  four  shillings  per  week,  for  nursing  a  child,  was 
good  evidence  to  charge  the  husband;  this  being  a  matter 
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usually  transacted  by  the  women/'  Judge  Beeve,  in  his  Do* 
mestic  Belations,  p.  79,  says:  ''  The  husband  is  bound  to  fulfill 
the  contract  of  his  wife,  when  it  is  such  an  one  as  wives,  accord* 
ing  to  the  usage  of  the  country,  commonly  make.  If  the  wife 
should  purchase,  at  a  merchant's  store,  such  articles  as  wives  in 
her  rank  of  life  usually  purchase,  the  husband  ought  to  be 
bound;  for  it  is  a  fair  presumption  that  she  was  authorized  so  to 
do,  by  her  husband.  If,  however,  she  were  to  purchase  a  ship 
or  yoke  of  oxen,  no  such  presumption  would  arise;  for  wives  do 
not  usually  purchase  ships  or  oxen."  On  the  same  ground,  in 
Church  V.  Landers^  10  Wend.  79,  the  wife,  in  the  husband's  ab- 
sence, was  presumed  to  have  been  left  an  agent  for  the  hiring 
out  of  his  horses:  2  Cow.  Ph.  on  Ev.  294,  n.  298.  In  Spencer 
V.  Tistie,  Addis.  816,  a  payment  to  the  wife,  of  a  debt  due  to 
the  husband  in  his  absence,  was  held  good,  for  the  same  reason. 
We  do  not  find  any  adjudged  case  which  sanctions  the  doctrine 
that  the  wife,  whether  the  husband  is  abroad  or  at  home,  is 
presumed  to  be  the  agent  of  her  husband  generally,  or  to  be  in- 
trusted with  any  other  authority  as  to  his  affiurs,  than  that  which 
it  is  usual  and  customary  to  confer  upon  the  wife.  It  would  be 
not  only  unreasonable,  and,  as  it  respects  the  husband's  inter- 
ests, unsafe,  but  it  would  be  going  beyond  what  could  fairly  be 
presumed  to  be  his  intention,  to  extend  the  powers  of  the  wife 
by  implication  or  presumption  further  than  this  principle  war- 
rants; and  that  it  justifies  the  contract  in  question,  can  not  be 
claimed*  We  think,  therefore,  that  the  defendant's  justification^ 
founded  on  the  authoriiy  of  the  plaintiff's  wife,  fails. 

It  is  also  claimed,  that  the  court  below  erred  in  the  rule  of 
damages  given  to  the  jury.  If  the  rule,  in  this  case,  were  not 
varied  by  the  circumstance  that  the  expenses  of  curing  the  hay 
were  included  in  the  judgment  recovered  by  the  defendant 
against  the  plaintiff,  and  paid  from  the  avails  of  the  hay  on  the 
execution,  it  is  clear,  that  the  cases  cited,  particularly  from  the 
New  York  reports,  would  vindicate  the  rule  laid  down  on  the  trial : 
Brown  v.  Sax  et  dL.,  7  Cow.  95;  Baker  v.  Wheeler  et  al.,  8  Wend. 
605  [24  Am.  Dec.  66].  Whether  this  court  would  be  disposed 
to  adopt  the  rule  of  damages  in  those  cases,  as  a  general  one, 
applicable  to  actions  of  this  description,  we  do  not  intend  to  de- 
cide; for  we  are  satisfied  that,  under  the  facts  of  this  case,  the 
rule  prescribed  was  correct.  The  expenses  of  curing  the  hay  be- 
ing included  in  the  costs  taxed  against  the  plaintiff,  and 
collected  and  applied  on  the  judgment  from  its  avails,  it  is 
obvious,  that  the  plaintiff  would  not  be  fully  indemnified  against 
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the  loss  which  he  has  sostained  by  the  acts  of  the  defendant,  un- 
less he  reoover  the  value  of  the  grass  after  it  was  converted  into 
hay;  and  the  least  that  justice  demands,  is  an  indeznniiy  to  the 
plaintiff.  On  the  facts,  tiieref ore,  admitted  on  the  trial,  the  rule 
of  damages  was  correct.  For  these  reasons,  a  new  trial  should 
not  be  granted. 

In  this  opinion  the  other  judges  concurred. 
New  trial  not  to  be  granted. 

Wm  MAT  AcTT  A8  Agxztf  FOB  HusBAND  AND  BoTD  HiM  by  her  oontnots, 
when:  See  MaekkUey  v.  McGregor^  31  Am.  Bee.  522,  and  note.  To  the  point 
that  the  lole  ground  npon  which  a  wife  can  bind  her  hnsband  by  her 
oontracts  ia  that  of  agency  derived  from  his  ezprees  or  implied  assent,  prec- 
edent or  snbeeqnent,  the  principal  case  is  cited  and  approved  in  Sawyer  ▼. 
OuMng,  13  Vt.  489;  Savage  ▼.  Davis,  18  Wis.  613;  ButU  t.  Nfwton,  29  Id.  687| 
SkeUan  ▼•  Pendieton,  18  Ck)nn.  422.  So  even  her  contracts  for  necessaries  bind 
him  only  on  the  ground  of  implied  agency:  TtUUe  v.  ffoag,  46  Mo.  43. 

Aoknt'b  Authobitt  Includes  by  Impucahok  all  Powxbs  Nbgbssab¥ 
to  the  exercise  of  that  authority:  Vanada  ▼.  Hopkins,  19  Am.  Dec.  92. 

OWKXB  OV  PbOPKBTT  EnTITLSD  to  VaLXXB  as  EnHANOKD  BT  WBOVChDOBBt 

wheoy  particularly  in  trover:  See  B(ther  v.  Wheeler,  24  Am.  Dee.  66,  and  the 
thereto^  in  which  this  subject  is  considered  at  length. 
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[15  OoNxxonouT,  see.] 

KvBBT  BiPABiAK  OwKXB  HAS  Equal  Bjoht  TO  UsB  OF  Waxib  in  a  nat* 
uzal  stream  running  through  his  land,  for  every  useful  purpose  to  whloh 
it  can  be  applied,  as  it  is  wont  to  run,  without  diminution  or  alteratioiiy 
but  he  can  not  use  it  to  the  prejudice  of  any  proprietor  above  or  below 
him»  unless  he  has  acquired  a  right  to  do  so  by  grant,  license,  or  presorip* 

tlOD. 

BiPABXAK  Owiteb's  Bjoht  TO  UsB  OV  Watxb  kot  ak  Easkmbnt.— The 
right  of  a  riparian  owner  to  the  use  of  water  flowing  in  a  natural  stream 
through  his  land  is  not  an  easement  or  appurtenance,  but  is  annexed  to 
the  soil  and  is  parcel  of  the  land. 

BiPABiAK  Pbofbibtob  icAT  Usx  Watxb  IK  Stbbam  FOB  DoMBSTZO  and 
culinary  purposes  and  watering  stock,  without  being  liable  to  a  propri* 
etor  below  for  a  consequent  diminution  of  the  water,  if  the  right  be  rea* 
sonably  and  properly  exercised. 

UsB  or  Abtitigxal  Aqueduct  to  conduct  to  one's  house  or  bam  the  water 
in  a  stream  running  through  his  land,  which  he  has  a  right  to  use,  does 
not  render  him  liable  to  a  proprietor  below  him  on  the  same  stream,  if 
the  right  is  not  abused  by  using  more  than  his  fair  proportion  of  the  wa- 
ter, and  unnecessarily  depriving  the  lower  proprietor  of  water  whick 
would  otherwise  come  to  his  land. 
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Loss  07  Watee  Merely  Ivcidxhtal  to  the  Proper  Use  and  enjoyment 
of  it  by  a  riparian  proprietor,  as  by  permitting  it  to  escape  throagh  pen- 
stocks from  an  aquedact  employed  to  condnct  it  to  sach  proprietor's 
house,  in  order  to  prevent  freezing  or  stagnation,  is  not  an  injurious  di- 
Tersion  rendering  the  party  liable  to  a  lower  proprietor,  although  the 
water  so  escaping  ia  permanently  diyerted,  if  there  is  no  unreasonable 
use  or  unnecessary  waste,  which  is  a  question  for  the  jury  upon  all  the 
facts. 

Riparian  Proprietor  mat  Appropriate  Water  at  Lower  Place  on  his 
premises  than  the  point  at  which  the  stream  in  its  natural  flow  would 
enter  the  land  of  a  proprietor  below  him,  if  there  is  no  unreasonable  or 
ezceesiye  use  or  unnecessary  waste. 

Action  on  the  case  for  diversion  of  a  ^raterconrse.  The  de- 
fendant was  the  owner  of  a  tract  of  land  on  which  there  was  a 
natural  spring,  from  which  a  stream  of  water  ran  through  her 
land,  and  thence  on  and  over  the  land  of  the  plaintiff.  A  few 
years  before  the  bringing  of  this  action,  the  defendant  raised 
the  wall  at  the  outlet  of  the  spring  a  few  inches,  and  thereby 
raised  the  water  in  the  spring,  and  constructed  an  aqueduct  to 
carry  water  to  her  house  and  bam  for  domestic  and  culinary 
purposes  and  to  water  her  cattle.  The  wall  in  question,  how- 
ever, did  not  divert  from  its  natural  flow  any  greater  quantity  of 
water  than  was  carried  to  the  defendant's  house.  To  prevent 
the  water  in  the  aqueduct  from  freezing  in  winter,  or  becoming 
impure  in  summer  by  stagnation,  the  defendant  suffered  the 
surplus  water  not  used  by  her  for  the  purposes  aforesaid  to  flow 
off  constantly  through  small  apertures  in  three  penstocks,  and 
the  water  so  running  off  went  to  irrigate  the  defendant's  land, 
and  was  lost  and  not  again  returned  to  the  stream  flowing  over 
the  plaintiff's  land,  the  place  at  which  the  water  was  so  used 
having  a  much  lower  elevation  than  the  point  at  which 
the  stream  entered  on  the  plaintiff's  land.  This  was  the  diver- 
sion complained  of,  and  the  plaintiff  introduced  evidence  to 
prove,  and  claimed  to  have  proved,  that  the  natural  flow  of  the 
water  was  highly  beneficial  to  her  in  the  enjoyment  of  her  prop- 
erty; that  the  water  was  needed  by  her  for  domestic  uses,  espe- 
cially in  dry  seasons,  etc.,  and  that  the  defendant  had  no 
right  to  keep  the  penstocks  referred  to  constantly  running 
and  wasting  water.  The  defendant,  on  the  other  hand, 
claimed  to  have  shown  that  the  water  from  the  spring 
was  not  and  could  not  be  beneficial  to  the  plaintiff's  land  for 
purposes  of  irrigation  or  for  any  mechanical  use,  and  was  not 
necessary  and  would  not  be  used  by  the  plaintiff  for  domestic 
purposes,  as  there  was  another  stream  running  across  her  land, 
furnishing  a  convenient  and  more  copious  supply  of  equally 
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wholesome  and  pure  water  for  such  uses;  that  if  the  stream 
from  the  spring  was  in  any  respect  beneficial  to  the  plaintiff, 
there  was  an  abundant  supply  of  water  left  at  all  times  flowing 
in  that  stream,  much  more  than  could  be  used  on  the  plaintifi*a 
land,  and  that  the  water  taken  by  the  defendant  never  percepti- 
bly diminished  the  flow  of  the  water  in  said  stream.  The  de- 
fendant further  claimed  to  have  shown  that  the  taking  of  the 
water  by  means  of  the  aqueduct  before  mentioned,  was  the 
shortest,  least  expensive,  and  most  practicable  way  of  conveying 
the  water  to  her  house  and  bam;  that  the  wall  was  built,  and 
the  aqueduct  constructed  in  the  manner  that  it  was  because 
there  was  no  more  direct  course,  and  that  the  wall  was  made  no 
higher  than  was  necessary  to  accomplish  the  purpose.  The 
court  below,  however,  instructed  the  jury,  upon  grounds  which 
sufficiently  appear  from  the  opinion,  that  their  verdict  shoiQd 
be  for  the  plaintiff  for  nominal  damages.  Verdict  accordingly, 
and  the  defendant  moved  for  a  new  trial  for  misdirection. 

Eunger/ord  and  Parsons^  for  the  motion. 

EUaworih,  contra, 

Stobbs,  J.  The  charge  of  the  judge  below  went  on  the 
ground  that  the  admitted  acts  of  the  defendant,  in  taking  from 
the  spring  on  her  land  a  greater  quantity  of  water  than  she 
needed  for  domestic  and  culinary  purposes,  and  watering  her 
cattle,  in  such  a  manner  that  the  surplus  was  not  returned  to  the 
natural  channel  of  the  stream  running  from  the  spring,  before  it 
reached  the  plaintiff's  land,  amounted  to  such  a  diversion  of  the 
water  as  constituted  an  infringement  or  violation  of  the  rights 
of  the  plaintiff,  as  owner  of  the  land  below,  to  have  the  water 
run  in  its  accustomed  course;  and  that  a  continuance  of  such 
diversion,  for  the  period  of  fifteen  years,  with  the  acquiescence 
of  the  plaintiff,  would  confer  on  the  defendant  what  is  termed  a 
prescriptive  right  so  to  divert  the  water;  and  that,  as  the  plaint- 
iff's right  to  the  use  of  such  surplus  would  be  thereby  barred, 
she  might  maintain  this  action  for  the  vindication  and  preserva- 
tion of  her  rights,  although  she  had  suffered  no  sensible  or 
specific  damage  by  such  acts  of  the  defendant. 

The  result  to  which  we  have  come,  on  the  other  part  of  the 
case,  makes  it  unnecessary  to  examine  the  question,  whether,  if 
the  court  were  correct  in  considering  the  conduct  of  the  defendant 
an  infraction  of  the  legal  rights  of  the  plaintiff,  the  latter  could 
sustain  this  action,  without  showing  that  she  had  suffered  some 
actual  damage  thereby.     The  decisions  on  this  subject  are  not 
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nniform,  and  it  may  perhaps  admit  of  a  question,  on  which  side 
is  the  weight  of  authority:  Beaky  t.  Shaw^  6  East,  208;  Holmn 
V.  Todd,  4  T.  E.  71;  Crooker  v.  Bragg,  10  Wend.  260,  264,  265 
[26  Am.  Deo.  555];  Allaire  v.  Whitney ,  1  Hill,  487;  Bolivar  Mtxnu* 
faciwring  Company  v.  Neponset  Manufacturing  Company,  16  Pick. 
241, 247;  Chapman  v.  Thames  Manufacturing  Company,  18  Conn. 
269  [83  Am.  Deo.  401];  Masm  t.  HiU  etal.,S  Bam.  &  Adol.  304; 
S.  C.,23Eng.  Com.  L.139;  S.  C.,5Bam.  &  Adol.  1;  S.  C.,27Eng. 
Com.  L.  11;  WiUiama  v.  Morland,  2  Bam.  &  Cress.  910;  S.  C.» 
9  Eng.  Com.  L.  391;  Atkins  t.  B(yrdman,  2  Mete.  469,  470  [87 
Am.  Dec.  100];  WrigU  v.  Howard,  1  Sim.  &  Stu.  190. 

The  propriety  of  that  part  of  the  charge,  which  assumed  that 
the  said  acts  of  the  defendant  amounted  to  such  a  diversion  of 
the  water  as  constituted,  necessarily,  a  violation  of  the  rights  of 
the  plaintiff,  depends,  of  course,  on  what  were  the  rights  of  the 
parties,  and  the  character  of  the  acts  of  the  defendant. 

Every  proprietor  of  land,  through  which  a  natural  water- 
course runs,  has  an  equal  right  to  the  use  of  the  water,  for  eveiy 
useful  purpose  to  which  it  can  be  applied,  as  it  is  wont  to  run, 
without  diminution  or  alteration.  This  right  is  not  an  ease- 
ment or  appurtenance;  but  is  inseparably  annexed  to  the  soil, 
and  is  parcel  of  the  land  itself.  Oonsequentiy,  no  proprietor 
has  the  right  to  use  the  water  to  the  prejudice  of  any  other  pro- 
prietor above  or  below  him,  unless  he  has  acquired  a  right  to  use 

w 

the  water  in  some  peculiar  manner,  and  differently  from  what 
he  woiQd  be  entitled  to  do,  as  mere  riparian  proprietor;  which 
he  may  do,  by  an  actual  grant  or  license  from  the  proprietor 
affected  by  his  operations,  or  an  iminterrupted  enjoyment  for 
such  a  length  of  time  as  would  afford  a  conclusive  presumption 
of  a  grant,  which  in  this  state  is  fifteen  years.  But  whatever 
may  be  the  rights  of  any  proprietor,  or  however  acquired,  it 
must  be  exercised  in  a  reasonable  manner,  and  so  as  not  unnec- 
essarily to  injure  the  rights  of  others:  Twiss  v.  Baldwin,  9  Conn. 
291. 

Each  of  the  parties,  in  this  case-,  was  entitled  to  those  rights 
in  the  water  flowing  from  the  spring  in  question,  which  are 
annexed  to  land  through  which  runs  a  natural  watercourse;  it 
being  conceded,  on  the  trial,  that  no  such  use  had  been  made  of 
said  spring,  or  the  water  flowing  therefrom,  as  to  vary  the 
natural  riparian  rights  of  the  parties  thereto.  The  defendant, 
therefore,  as  proprietor  of  the  land  on  which  the  spring  was, 
had  the  undoubted  right  to  use  the  water  of  it,  for  the  pur- 
poses for  which  she  used  it,  namely,  for  her  domestic  and  cidi- 
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naiy  ptupoBes,  and  watering  her  cattle.  This  has  not  been 
questioned.  The  question  then,  is,  whether  she  exercised  this 
right  in  an  improper  manner,  or  so  as  to  violate  the  rights  of 
the  plaintiff. 

The  ground,  on  which  the  plaintiff  claims,  that  the  defendant 
is  liable  for  a  diyersion  of  the  water,  is,  that  the  latter,  by  means 
of  an  artificial  aqueduct  from  the  spring  to  her  house  and  bam, 
took  more  water  from  the  spring  than  was  needed  for  the  above 
purposes,  and  that  the  surplus  was  not  returned  to  the  stream 
before  it  reached  the  plaintiff's  land,  but  was  suffered  to  run  off, 
and  either  irrigate  the  defendant's  land,  or  be  lost.  The  water 
was  thus  allowed  to  escape,  by  flowing  constantly  through  small 
apertures,  at  said  house  and  bam,  in  order  to  keep  the  water 
from  freezing  in  winter,  and  becoming  impure  in  summer;  and 
it  must  be  here  considered,  that  for  those  purposes,  it  was  neces- 
saxy  that  it  should  be  kept  thus  running.  If  these  acts  did  not 
necessarily  constitute  an  injurious  diversion  of  the  stream,  the 
claim  of  the  plaintiff  fails. 

Although  some  stress  has  been  laid  on  the  circumstance  that 
the  water  was  conducted  to  the  defendant's  house  and  bam,  hj 
means  of  an  artificial  aqueduct,  which,  by  its  construction,  ren- 
dered it  necessaiy  that  a  portion  of  the  water  should  be  lost,  in 
order  to  preserve  the  remainder  from  the  effects  of  stagnation— 
as  if  there  were  something  in  the  mode  of  obtaining  the  water 
adopted  in  this  instance,  which  was  unlawful — ^it  is  plain,  that 
the  defendant,  having  a  right  to  use  the  water,  for  the  purposes 
for  which  she  did  use  iti  had,  by  consequence,  a  right  to  do  so, 
by  such  means  as  were  suitable  for  that  purpose.  If  in  doing 
so,  she  does  not  abuse  her  right  of  using  the  water,  and  inflicts 
on  the  plaintiff  an  injury,  by  unnecessarily  depriving  her  of  the 
water  which  would  otherwise  come  to  her  land;  if  she  appro- 
priate to  herself  only  the  proportion  of  the  water,  to  which  she 
is  fairly  entitied — ^it  is  as  immaterial  to  the  plaintiff  what  means 
she  adopts  for  that  purpose,  as  it  would  be,  if  she  should,  by  an 
unreasonable  exercise  of  her  rights,  inflict  an  injury  on  the 
plaintiff.  The  liability  of  the  party  depends  rather  on  the  re- 
sult, than  the  means  by  which  it  is  produced.  And  the  mode 
taken  in  order  to  obtain  the  benefit  of  the  water,  can  be  no  oth- 
erwise important,  than  as  it  may  be  evidential  of  the  quantity 
taken,  or  some  other  circumstance  attending  it,  which  may  shed 
light  on  the  main  inquiry,  whether  the  defendant  has  made  a 
proper  use  of  her  rights.  For  most  of  the  purposes  for  which 
water  is  needed,  it  is  applied,  and  necessarily  so,  by  artificial 


896  Wadswobth  v.  Tillotson.  [Cona 

means  of  some  description;  and  in  far  the  greatest  proportion 
of  cases,  where  questions  have  arisen  on  this  subject,  it  appears 
that  it  has  been  appropriated,  by  means  of  dams,  sluices,  con- 
duits, or  other  artificial  works;  but  no  argument  has  ever  been 
attempted  to  be  drawn  merely  from  any  such  mode  of  appropria* 
tion. 

It  is  however  claimed,  that  here  has  been  an  improper  diversion 
or  waste  of  the  water,  by  reason  of  the  stirplus  not  being  returned 
to  the  natural  channel  of  the  stream.  Now,  it  is  obvious,  that  there 
is  scarcely  any  mode  whatever,*whether  artificial  or  not,  by  which 
water  can  be  beneficially  used,  which  woiQd  not  be  necessarily 
attended  with  some  degree  of  loss.  It  is  not  practicable  for 
every  particle  of  it,  which  is  not  used  or  consumed,  to  be  re- 
turned to  the  original  stream.  It  does  not,  however,  necessarily 
follow,  that  in  such  cases  there  has  been  an  improper  use  of 
one's  own  rights,  or  an  infringement  of  the  rights  of  others. 
The  principles  on  this  subject,  as  they  are  generally,  and  with  sub- 
stantial accuracy  stated  in  the  books,  that  each  proprietor  through 
whose  land  the  stream  runs,  is  entitled  to  its  use,  as  it  is  wont 
to  run  {ut  currere  solebai)  without  diminution  or  alteration;  and, 
that  the  water  can  not  be  diverted,  in  whole  or  part,  but  must 
be  returned,  after  it  is  used,  to  its  ordinary  channel — are  not  to 
be  understood  so  literally  as  to  prevent  that  small,  or  unessen- 
tial, or  insensible  diminution,  variation,  or  loss  of  the  water, 
which  is  necessarily  consequent  upon  the  beneficial  and  proper 
enjoyment  of  it;  for  such  a  strictness  of  construction  woiQd  be 
wholly  incompatible  with  the  nature  of  the  element  and  most  of 
the  important  purposes  for  which  it  was  created;  and  indeed, 
in  most  cases,  would  prevent  its  beneficial  enjoyment  at  all. 
As  remarked  by  Chancellor  Kent:  ''There  will,  no  doubt,  in- 
evitably be  in  the  exercise  of  the  perfect  right  to  the  use  of  the 
water,  some  evaporation  and  decrease  of  it,  and  some  variations 
in  the  weight  and  velocity  of  the  current.  But  de  minimis  non 
curat  lex  ;  and  a  right  of  action  by  the  proprietor  below,  would  not 
necessarily  flow  from  such  consequences,  but  would  depend  on 
the  nature  and  extent  of  the  complaint  or  injury,  and  the  manner 
of  using  the  water.  All  that  the  law  requires  of  the  "party,  by 
or  over  whose  land  the  stream  passes,  is  that  he  should  use  the 
water  in  a  reasonable  manner,  and  so  as  not  to  destroy  or  ren- 
der useless,  or  materially  diminish  or  affect,  the  application  of 
the  water,  by  the  proprietors  below  on  the  stream:"  8  Kent,  439. 

In  Palmer  v.  MuUigan,  3  Cai.  312  [2  Am.  Dec.  270],  Spencer, 
J.,  said,  the  act  of  erecting  a  dam,  by  the  defendants,  was  a 
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lawful  act;  and  though  in  its  consequences  slightly  injurious  to 
the  plaintifiBs,  they  are  remediless.  The  erection  of  dams  on  all 
rivers  is  injurious,  in  some  degree,  to  those  who  have  mills  on 
the  same  stream  below,  in  withholding  the  water,  and  by  a 
greater  degree  of  evaporation  in  consequence  of  an  increased 
surface;  yet  such  injuries,  I  believe,  were  never  thought  to 
afford  a  ground  of  action.  And  in  FlaU  v.  Johnson,  15  Johns. 
213  [8  Am.  Dec.  233],  Judge  Thompson  says:  ''Although  some 
conflict  may  be  produced  in  the  use  and  enjoyment  of  such 
rights,  it  can  not  be  considered,  in  judgment  of  law,  an  infringe- 
ment of  the  right.  If  it  becomes  less  useful  to  one,  in  conse- 
quence of  the  enjoyment  by  another,  it  is  by  accident,  and  be- 
cause it  is  dependent  on  the  exercise  of  the  equal  rights  of  others/' 
The  loss  of  water,  which  is  merely  incidental  to  the  proper  use 
and  enjoyment  of  it,  can  not  therefore  be  considered  an  injuri- 
ous diversion  of  the  stream.  The  increased  evaporation,  pro- 
duced by  the  exposure  of  a  larger  surface,  by  means  of  the  erec- 
tion of  a  dam,  would  be,  in  a  loose  sense  of  the  term,  a  diversion 
of  the  water;  but  it  is  not  a  diversion,  in  the  technical  sense  in 
which  it  is  used,  when  it  is  intended  to  denote  that  peculiar 
species  of  injury.  The  constant  escape  of  the  water  from  the 
defendant's  penstocks,  was  indeed  literally  a  diversion  of  a  por- 
tion of  the  stream;  but  the  occurrence  of  the  loss  by  this  means, 
might,  notwithstanding,  be  merely  incidental  to  the  use  of  the 
water,  and  the  particular  purposes  for  which  it  was  used,  in  this 
instance,  by  the  defendant,  and  should  be  governed  by  no  other 
rule  than  what  woiQd  apply  to  an  incidental  escape,  by  any 
other  means.  If,  therefore,  the  defendant  has  not  made  an 
unreasonable  use  of  the  water;  if  she  has  used  it  with  a  prudent 
and  cautious  regard  to  the  rights  of  the  plaintiff;  she  is  not 
liable,  although  in  so  doing  there  may  have  been  some  loss  of 
the  water.  If,  on  the  other  hand,  such  use  was  unreasonable, 
and,  from  a  want  of  such  prudence  and  caution,  the  water  was 
unnecessarily  wasted,  the  defendant  is  answerable  for  the  con- 
sequences. 

Nor  is  the  case,  in  our  opinion,  varied,  by  the  circumstance, 
that  the  water  was  appropriated,  by  the  defendant,  to  her  use, 
at  a  place  on  her  premises  lower  than  where  the  stream,  in  its 
natural  course,  enters  the  land  of  the  plaintiff.  The  privilege 
which  the  defendant  has  of  using  the  water,  is  a  right  which  is 
annexed  to  and  parcel  of  her  land  bordering  on  the  stream;  and 
we  know  of  no  principle,  by  which  such  use  must  be  confined 
to  that  portion  of  land  only,  which  is  on  a  higher  level  than  the 
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place  where  the  plaintiffs  land  receives  the  stream,  or  is  re- 
stricted by  any  other  limitations  than  those  before  mentioned. 

There  being,  therefore,  nothing  wrong  in  using  the  water,  by 
means  of  an  artificial  aqueduct;  and  the  defendant  not  being 
necessarily  liable,  because  a  portion  of  the  water  not  used  was 
not  returned  to  its  ordinary  channel;  the  question  was,  whether 
she  used  the  water  in  a  proper  and  reasonable  manner.  We 
think,  therefore,  notwithstanding  the  facts  admitted  by  the  de- 
fendant, she  shoiQd  hare  had  the  benefit  of  having  those  which 
she  claimed  to  have  proved  submitted  to  the  jury,  with  a  view 
of  ascertaining  whether  she  was  obnoxious  to  the  chaige  of  not 
having  done  so. 

A  new  trial  is,  therefore,  advised. 

In  this  opinion  the  other  judges  concurred. 
New  trial  to  be  granted. 

BiGBT  ov  BiFABiAK  OwNXB  TO  UsB  07  Watib  flowing  In  a  strauB 
through  his  land:  Sm  Ihxma  v.  MerriwetUhert  38  Am.  Dec  106,  and  note 
thereto,  ref emng  to  previoos  cases  and  notes  in  this  series.  See  also  Tm 
Eyek  v.  Delaware  etc  Canud  Co.,,  37  Id.  233,  and  note.  In  Pajrhtr  y.  QrU' 
woU  17  Conn.  300,  and  Harding  y.  Stanford  Water  Co.,  41  Id.  92,  the  lan- 
guage of  StoRB,  J.,  in  the  foregoing  opinion,  to  the  effect  that  the  right  of  a 
riparian  owner  to  apply  to  every  nsefnl  purpose  the  water  in  a  stream  flowing 
natorally  through  his  land,  is  annexed  to  the  soil  and  is  parcel  of  the  land 
itself,  is  referred  to  with  approvaL  The  principal  case  is  cited  also  as  an  ap- 
proved anthority  for  the  position  that  the  right  of  each  riparian  owner  to  the 
nse  of  the  water  in  a  natoral  stream  ronning  throogh  his  land  is  limited  hy 
that  of  other  proprietors  upon  the  same  stream,  only  to  the  extent  that  his 
use  must  he  a  reasonahle  one,  hothin  the  quantity  of  water  taken  and  in  the 
manner  of  the  use:  OUlett  y.  Johmon,  30  Conn.  183;  Merrifield  y.  Worceeter, 
110  Mass.  219;  Dvmwni  y.  KeOogg,  29  Mich.  423.  Itis  dted  alsbin  Stilbmm 
T.  WhUe  Biver  etc,  Co.,  3  Woodb.  &  M.  549,  to  the  point  that  exduriye  occupy 
tlon  for  fifteen  years,  though  not  adyerse,  may  giye  a  title  in  Connectiout. 
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[15  OONlfZOTIOUT,  699.] 

OwNiEBS  OF  Stsamboat  CARRYING  GooDS  FOR  HiRS  for  all  persous  indis- 
criminately are  liable,  as  common  carriers,  for  all  losses  not  occauoned 
by  the  act  of  Crod  or  public  enemies. 

Common  Carrier  is  Liable  for  Loss  of  Gk)oi>s  bt  Fms  at  Sea. 

Law  of  Place  where  Goods  are  KEOEiyED  by  Carbieb  under  a  contract 
for  their  transportation  to  another  state,  must  goyem  in  determining 
whether  the  carrier  can  limit  his  common  law  liability  by  notice. 

GoMMON  Carrier  can  not  by  Pubuo  Notice  Limit  his  common  law  lia- 
bility under  the  decisions  of  New  York  as  to  contracts  for  transporta- 
tion  made  in  that  state,  though  such  notice  is  known  to  the  other  party* 
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FoBxiGN  Laws  or  Laws  ov  Sisker  State  must  Genxballt  bi  Fboykd 
as  fiftotB  in  the  oonrts  of  another  state,  and  are  not  jodidally  noticed. 

JuDiaiAL  NoncB  is  Taken  in  Gonnxctiout  of  Laws  ov  Sisteb  States, 
as  printed  by  authority,  and  of  the  printed  reports  of  their  judicial  de- 
eisioDS  as  evidence  of  the  common  law;  but  this  is  by  yirtne  of  statutory 
provisions  on  the  subject. 

AcTioK  on  the  case  against  the  defendants  as  common  car- 
riersy  for  the  loss  of  certain  goods.  The  facts  are  sufficiently 
stated  in  the  opinion.  The  court  below  chaxged  the  jury,  in 
substance,  that  the  construction  of  the  contract  was  governed  hf 
the  law  of  the  place  where  it  was  made;  that  all  who  undertake 
to  carry  goods  for  hire  for  all  persons  indifferently,  whether  by 
sea  or  land,  were  common  garners,  and  liable  for  all  losses  not 
occasioned  by  the  act  of  Gk>d  or  of  public  enemies;  that  if  the 
facts  were  as  claimed  hy  the  defendants,  their  common  law  lia- 
bility would  not,  under  the  laws  of  New  York,  be  in  any  way 
limited  by  the  notice  or  bill  of  lading;  and  that  if  the  &cts 
should  be  as  claimed  by  the  plaintiff,  unless  it  should  appear 
that  the  loss  was  occasioned  by  the  act  of  God  or  of  public  ene- 
mies, the  verdict  must  be  for  the  plaintiff.  The  court  also  di- 
rected the  jury  to  find:  1.  Whether  or  not  there  was  any  negli- 
gence on  the  part  of  the  defendants;  2.  Whether  or  not  there 
was  any  bill  of  lading;  and,  3.  Whether  the  plaintiff  had  any 
actual  notice  of  any  limitation  of  the  defendants'  liabiliiy. 
The  juiy  answered  ''  No''  to  the  first  and  second  questions;  and 
to  the  iliird,  that  they  were  not  agreed.  Verdict  for  the  plaint- 
iff, and  motion  for  a  new  trial  for  misdirection. 

Kvmberly  and  G,  A.  IngenoU,  for  the  motion. 

Baidwm  and  Bobinson,  contra. 

Williams,  0.  J.  This  Buii  was  brought  for  two  carriages, 
shipped  on  board  the  Lexington,  against  tiie  defendants,  as  com- 
mon carriers,  to  be  transported  in  said  boat,  for  hire,  from  New 
York  to  Boston  or  Providence.  The  boat  and  goods  were  de- 
stroyed by  fire  in  the  sound;  and  a  verdict  being  given  for  the 
plaintiff,  the  defendants  excepted  to  the  charge,  and  claimed: 

1.  That  they  were  not  common  carriers,  nor  subject  to  the 
rules  that  govern  common  carriers.  It  was  long  since  settled, 
that  any  man,  undertaking  for  hire  to  carry  the  goods  of  all 
persons  indifferently,  from  place  to  place,  is  a  common  carrier: 
Oisboum  v.  Hurst,  1  Salk.  249.  Common  carriers,  says  Judge 
Kent,  consist  of  two  distinct  classes  of  men,  viz.,  inland  car- 
riers by  land  or  water,  and  carriers  by  sea,  and  in  the  ajg;gregato 
body  are  included  the  owners  of  stage-coaches,  who  cariy  goods^ 
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as  well  as  passengers,  for  hire,  wagoners,  teamsters,  cartmen, 
the  masters  and  owners  of  ships,  vessels,  and  aU  water  craft,  in* 
eluding  steam  vessels,  and  steam  tow-boats  belonging  to  inter- 
nal, as  well  as  coasting  and  foreign  navigation,  lightermen,  and 
ferrymen:  2  Kent's  Com.  598,  2d  ed.  And  there  is  no  diJSerence 
between  a  land  and  a  water  carrier:  Proprietors  of  Trent  Navir 
gation  v.  Wood,  3  Esp.  Cas.  127;  EUioU  v.  BosseU,  10  Johns.  7 
[6  Am.  Deo.  306];  Story  on  Bail.  319,  323. 

But  it  is  said  Hie  rule  established  is  a  harsh  one,  and  ought 
not  to  be  extended.  Chancellor  Cent  takes  a  very  different 
view  of  it.  He  speaks  of  it  as  a  great  principle  of  public  policy, 
which  has  proved  to  be  of  eminent  value  to  the  morals  and 
commerce  of  the  nation:  2d  vol.  602;  and  with  similar  views, 
this  court  has  said,  we  are  not  dissatisfied  with  the  reasons 
which  originated  the  responsibility  of  common  carriers,  and  be- 
lieve they  apply,  with  peculiar  force,  at  this  day,  and  in  this 
coimtry,  as  it  respects  carriers  by  water,  more  especially  upon 
which  element  a  spirit  of  dangerous  adventure  has  grown  up, 
which  disregards  the  safety,  not  of  property  merely,  but  of 
human  life:  Crosby  v.  Filch,  12  Conn.  419  [31  Am.  Dec.  745]. 
And  while  we  are  not  called  upon  to  extend  the  principle,  we 
can  not  yield  to  the  argument  that  common  carriers  are  not  to 
be  responsible  when  the  loss  arises  from  the  producing  agent 
of  the  propelUng  power. 

If  the  defendants  are  common  carriers,  the  question  must  be 
merely  what  are  the  liabilities  of  common  carriers?  The  an- 
swer is,  for  all  losses,  even  inevitable  accidents,  except  they 
arise  from  the  act  of  Ok>d,  or  the  public  enemy:  2  T.  B.  84;  2 
Ld.  Baym.  918.  And  by  the  act  of  Qod  is  meant,  something 
superhumans  or  something  in  opposition  to  the  act  of  man: 
Forward  v.  Pittard,  1  T.  B.  33.  In  all  cases  except  of  that  de- 
scription, the  carriers  warrant  the  safe  delivery  of  the  goods: 
per  Kent,  C.  J.,  Elliott  v.  BosseU,  10  Johns.  7;  and  masters  and 
owners  of  vessels  are  liable  as  common  carriers,  as  well  at  sea  as 
in  port.  And  the  chief  justice  says  that  the  argument  is  not 
well  supported,  that  this  doctrine  of  the  liability  of  carriers,  is, 
by  the  common  law  of  England,  to  be  confined  to  transporta- 
tions by  water,  without  the  jurisdiction  of  the  realm.  All  the 
books  and  all  the  cases,  which  touch  the  subject,  lay  down  the 
rule  generally,  and  apply  it,  as  well  to  shipments  to  and  from 
foreign  ports,  as  to  internal  commerce.  It  is  true  that  in  Ayrruxr 
V.  Astor,  6  Cow.  269,  the  then  chief  justice,  without  citing  a  single 
authority,  in  giving  the  opinion  of  the  court,  says,  the  master  of 
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a  vessel,  I  apprehend,  is  not  responsible,  as  a  common  carrier, 
for  all  losses,  except  they  happen  by  the  act  of  GK>d  or  the  ene- 
mies of  the  coontiy.  That  case  has,  it  is  believed,  never  been 
treated  as  law  in  New  York,  or  elsewhere.  It  is,  indeed,  repug* 
nant  to  prior  decisions,  says  Judge  Story.  It  is  not  to  be  taken 
for  sound  law,  says  Judge  Kent:  12  Conn.  414.  And  in  MoAr^ 
thur  V.  Sears,  21  Wend.  190,  this  case  is  treated  as  a  confessed 
anomaly,  and  disapproved  as  contrary  to  decisions  in  other  states, 
and  even  in  their  own.  And  in  a  suit  against  the  owners  of  a 
steamboat  on  lake  Erie,  as  common  carriers,  it  was  held,  that 
nothing  woiQd  excuse  them,  except  inevitable  accident,  without 
the  intervention  of  man,  and  the  act  of  public  enemies.  Judge 
Cowen  denies  that  this  case  tends  to  repeal  the  law  of  liability 
of  common  carriers,  and  treats  it  as  turning  on  the  exception  in 
the  bill  of  lading. 

But  it  is'  said,  there  is  no  case  where  the  liability  is  extended  to 
fire  on  the  high  seas.  If  the  principle  covers  such  cases,  then  it  is 
to  be  supposed  the  reason  such  cases  are  not  to  be  found,  is  that 
ihey  have  not  occurred,  or  were  not  contested.  If  the  carrier 
is  subjected  for  the  loss  of  goods  burnt  on  land,  where  he  was 
in  no  faiQt,  we  see  no  reason  for  exempting  the  carrier  at  sea» 
under  similar  circumstances.  We  apprehend  a  role  of  policy. 
Lord  Mansfield  says,  in  the  case  alluded  to,  to  prevent  litigation, 
collusion,  and  the  necessiiy  of  going  into  circumstances  impoB- 
dble  to  be  imraveled,  the  law  presumes  against  the  carriers.  He 
is  in  thenature  of  an  insurer.  Every  reason  here  given  applies 
as  well  to  the  owners  of  a  steamboat  as  to  the  wagoner,  whose  car- 
riage was  burnt  without  his  fault,  in  the  bam  where  he  placed 
it — ^the  same  danger  of  collusion,  of  litigation,  and  the  same 
difficulty  in  unraveling  circumstances.  If  the  policy  of  the  law 
requires  that  the  one  shall  be  an  insurer,  we  think  the  same  policy 
requires  that  the  other  should  also  be  so  treated.  And  if  it  be 
true,  that  trade  will  regulate  itself,  when  the  rule  is  understood 
compensation  will  be  made,  not  only  in  proportion  to  the  labor, 
but  to  the  risk.  And  in  a  recent  case  in  New  York,  steamboat 
owners  are  treated  as  other  common  carriers:  Fowell  et  al,  v. 
Myers,  26  Wend.  591. 

It  is  stated,  that  by  the  laws  of  Louisiana  a  different  rule  pre* 
vails  in  regard  to  st^unboats;  but  as  the  laws  of  that  statt  are, 
in  a  great  measure,  foimded  upon  the  dvil  law,  they  can  have 
but  little  influence  here. 

2.  The  defendants  claim,  in  the  next  place,  that  they  are  not 
liable  because  of  the  public  notice  which  they  gave,  that  th^ 
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iroiild  not  be  responsiUe  for  losses  other  than  what  arose  from 
the  fault  or  negligence  of  their  offioers  or  servants;  and  th^ 
daim,  that  by  the  common  law  a  common  carrier  may  limit  his 
responsibiliiy,  by  express  contract  or  by  public  notice  giyen  of 
such  intended  limitation;  in  support  of  which  they  dte  many 
oases  from  the  EngliHh  books,  where  that  doctrine,  after  some 
diversity  of  opinion,  has  been  recognized  and  settled.  On  the 
part  of  the  plaintiff,  it  is  claimed  that  these  decisions  are  modem 
— all  sincewe  were  separated  from  that  countiy— after  a  diversiiy 
of  opinion  in  the  EngliHh  courts,  and  now  regretted  by  eminent 
judges,  and  not  in  accordance  with  the  principles  of  the  com- 
mon  law;  and  that  they  have  been  rejected  in  New  York  as  not 
sound  law;  and  that,  as  this  contract  was  made  in  New  York,  its 
construction  must  be  regulated  by  that  law.  It  becomes  neoes- 
sary,  therefore,  to  determine  by  what  law  this  construction  of 
the  contract  is  to  be  goTemed. 

It  appears  that  this  boat  was  in  the  business  of  transportation 
from  New  York  to  Providence,  that  the  plaintiff  owned  car- 
riages, which  he  wanted  to  have  transported  to  Boston;  that  the 
defendants  receiTed  them  in  New  York,  to  convey  them  to  Bos- 
ton or  Providence;  and  that  they  were  lost  in  the  sound  off 
Long  Island,  near  Huntington;  and  the  question  is,  by  what 
law  is  this  contract  to  be  goyemed?  The  rule  upon  that  subject 
is  well  setUed,  and  has  been  often  recognized  by  this  court,  that 
contracts  are  to  be  construed  according  to  the  laws  of  the  state 
vrhexe  made,  unless  it  is  presumed  from  their  tenor,  that  they 
were  entered  into  with  a  view  to  the  laws  of  some  other  state: 
Bariach  t.  Atwaier,  1  Conn.  409,  416;  SmiOi  t.  Msad,  3  Id.  266 
[8  Am.  Dec.  188];  BrackeU  t.  NarUm,  4  Id.  520  [10  Am.  Dec. 
179].  There  is  nothing  in  this  case,  either  from  tiie  location  of 
the  parties,  or  the  nature  of  the  contract,  which  shows,  that  they 
coiQd  have  had  any  other  law  in  view,  than  that  of  the  place 
where  it  was  made.  Indeed,  as  the  goods  were  shipped  to  be 
transported  to  Boston  or  Providence,  there  woiQd  be  the  most 
entire  uncertainty  what  was  to  be  the  law  of  the  case,  if  any 
other  role  was  to  prevail.  We  have,  therefore,  no  doubt  that 
the  law  of  New  York,  as  to  the  duties  and  obligations  of  com- 
mon carriers,  is  to  be  the  law  of  the  case.  And  while  we  agree 
with  the  defendants,  that  the  modem  English  cases  are  as  they 
claim,  and  authorized  the  common  carrier  to  limit  his  respon- 
sibility, by  notice  to  that  effect;  we  are  equally  dear,  that  the 
courts  in  the  state  of  New  York  have  taken  a  very  different  view 
of  the  subject,  and  held,  that  the  rule  of  the  common  law  as  to 
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the  llabilitj  of  common  caniers,  was  a  role  founded  upon  sound 
principles  of  policy,  to  protect  the  citizens  from  losses,  the  true 
cause  of  which  they  could  seldom  detect;  and  that  it  ought  not, 
in  this  way,  to  be  overthrown  or  evaded.  In  HoOigter  t.  Nawlen, 
19  Wend.  234  [32  Am.  Dec.  456],  the  supreme  court  of  that 
state  decided,  that  where  a  stage  proprietor  gave  notice  that  all 
baggage  should  be  at  the  risk  of  the  owner,  no  contract  could 
be  implied  from  such  notice,  although  it  was  brought  home  to 
the  owner.  So,  also,  in  the  case  of  Gole  t.  Ooodvrin  et  ol..  Id* 
261  [32  Am.  Dec.  470],  a  similar  decision  was  made;  and  no  au- 
thority or  opinion  in  that  state  has  been  adduced  to  shake  or  in- 
validate these  decisions.  Without,  therefore,  giving  any  opiiw 
ion  as  to  the  law  of  this  state,  which  the  case  does  not  require, 
we  can  not  doubt  that  such  a  notice,  by  the  laws  of  New  York, 
can  not,  in  any  manner,  a£Eect  the  liability  of  these  defendants, 
as  common  carriers.  And  these  decisions  are  certainly  sup- 
ported, in  a  most  able  manner,  by  the  learned  judges  who  have 
pronounced  them. 

3.  On  the  trial  below,  the  defendants  also  claimed,  that  a  boll 
of  lading  was  given  restricting  their  liability,  and  l^  accepting 
this,  the  plaintiffs  were  precluded  from  any  claim.  On  this 
point  the  judge  charged  the  jury,  that  by  the  laws  of  New  York, 
neither  the  notice,  nor  the  bill  of  lading,  woiQd  change  the 
liability  of  the  defendants.  To  the  last  part  of  the  charge,  as 
well  as  the  first,  the  defendants  object.  But  as  the  jury  have 
fotmd  there  was  no  bill  of  lading,  in  this  case,  we  do  not  see 
any  necessity  for  discussing  that  question;  but  will  barely  ad- 
vert to  the  cases  in  the  state  of  New  York,  which  show  the 
ground  upon  which  that  opinion  was  based. 

In  Cole  V.  Goodwin,  19  Wend.  261  [32  Am.  Dec.  470],  notice  was 
given,  that  all  baggage  was  at  the  risk  of  the  owner;  of  which  no- 
tice, it  was  proved,  the  plaintiff  had  knowledge.  The  plaintiff  got 
out  of  the  stage,  and  left  his  trunk;  and  the  carriage  went  on,  and 
the  trunk  was  lost;  and  Bronson,  J. ,  said,  that  coach  proprietors 
are  answerable  as  common  carriers,  for  the  baggage  of  pas- 
sengers; and  that  they  can  not  limit  their  responsibility,  by  a 
general  notice,  brought  home  to  the  employers,  are  now  settled 
questions,  so  far  as  this  court  is  concerned.  And  the  court 
decided,  that  upon  these  facts,  the  plaintiff  could  recover. 
Judge  Cowen,  in  an  elaborate  argument,  held,  that  the  restric- 
tions imposed  upon  common  carriers  for  great  public  objects, 
can  not  be  removed  by  any  stipulations  of  the  parties.  It  is  said, 
from  what  fell  from  Judge  Bronson  (who  concurred  in  the  re- 
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suit),  in  the  former  case^  that  he  did  not  concur  in  this  opinion. 
In  a  subsequent  case  of  Alexander  v.  Oreene,  3  Hill,  20,  Judge 
Bronson  says,  it  is  very  questionable  whether  inn-keepers  and 
common  carriers  can  contract  for  a  limited  liability.  And  in  a 
note,  the  reporter  says,  the  case  of  Oould  t.  EUl,  2  Hill,  623,  was 
not  then  decided.  It  was  therefore  thought,  by  the  judge  who 
tried  this  cause,  better  that  the  jury  should  pass  upon  the  fact, 
and  leave  the  question  to  be  examined  by  this  court.  As  it  is, 
we  are  not  called  upon  to  settle  the  law  of  New  York  on  the  sub- 
ject; much  less  would  we  intimate  an  opinion,  that  it  can  be  con- 
sidered as  the  law  of  this  state,  though  it  is  supported  with  great 
learning  and  ingenuity. 

4.  The  defendants,  however,  claim,  that  the  court  below, 
aside  from  any  question  arising  on  the  bill  of  lading,  gave  an 
opinion  to  the  jury,  that,  notwithstanding  any  stipulations  of 
the  parties  restricting  the  liability  of  the  carriers,  they  would  be 
liable  in  this  case.  The  judge  who  tried  the  cause  below,  had 
no  idea  of  any  question  of  that  kind.  No  claim  was  made  but 
what  arose  from  the  notice  or  the  bill  of  lading.  And  we  think* 
there  is  nothing  upon  this  motion  which  can  be  fairly  referred 
to  anything  else.  What  are  the  facts  and  claims  stated  in 
the  motion?  The  defendants  claimed,  they  had  given  pub- 
lic notice  that  they  would  not  be  liable  for  losses,  except  what 
arose  from  want  of  care  or  negligence  on  the  part  of  their  serv- 
ants; and  that  their  agents  were  not  authorized  to  receive  goods 
on  board,  without  delivering  a  bill  of  lading,  containing  such 
restrictions.  They  further  claimed,  that  the  plaintiff  knew  of 
the  notice  given  as  above,  and  that  they  dealt  with  him  upon 
that  understanding.  They  then  complain,  that  as  to  the  re- 
strictions claimed  by  these  notices  in  their  bills  of  lading,  they 
coiQd  not,  by  the  laws  of  New  York,  limit  their  liability  as  com- 
mon carriers.  This  charge  met  aU  the  evidence  offered  by  the 
defendants;  for  the  claim  of  the  defendants  is  founded  only 
upon  the  notice  and  the  bills  of  lading.  They  do,  indeed,  after 
setting  out  their  notice,  claim,  that  the  plaintiff  dealt  with  them 
upon  that  understanding.  By  this  nothing  can  be  meant  or  in- 
tended, but  the  understanding  which  is  implied  from  the  notice 
alluded  to;  and  any  implication  against  the  bailor,  arising  from 
such  knowledge  or  understanding,  is  explicitly  repelled,  in  the 
cases  alluded  to  in  HoUvder  v.  Nowlen,  19  Wend.  234  [32  Am.  Dec. 
455].  We  think,  therefore,  that  the  question  was  fully  pre- 
sented to  the  jury.  They  have  negatived  the  fact  as  to  the  bill 
of  lading;  and  the  effect  of  the  notice  has  been  settled  by  the 
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snpieme  court  of  ibe  state  of  New  York.  We  do  not,  theref  ore. 
see  any  ground  for  a  new  trial. 

6.  But  it  is  claimed,  that  though  such  be  the  law  of  New  York» 
as  it  was  not  submitted  to  the  jury  to  determine,  the  court  erred. 
It  would  be  going  Teiy  far  to  send  a  cause  back  for  trial,  when  we 
saw,  that  upon  the  facts  shown,  it  appeared  that  it  was  correctly 
decided;  and  if,  upon  the  same  facts,  a  jury  shoiQd  decide  other- 
wise, we  must  grant  a  new  trial.  Perhaps,  however,  this  might  be 
necessary,  to  prevent  the  judge  from  usurping  the  province  of  the 
jury;  and  it  has  been  decided  by  this  court,  that  foreign  laws,  in 
which,  for  this  purpose,  are  included  the  laws  of  our  sister  states, 
can  not  be  judically  noticed,  but  must  be  proved  as  other  facts: 
Dyery.  SmUh,  12 Conn.  884;  BrackeUr.  Norton,  Aid.  521  [10  Am. 
Dec.  179].  And  the  existence  of  the  law  being  a  question  of  fact, 
it  would  certainly  seem  as  if  it  was  the  duly  of  the  jury  to  settle 
it;  and  the  court  must  assist  the  jury,  says  Judge  Hosmer,  in  as- 
certaining what  the  law  is;  but  if  he  went  further,  and  definitely 
settled  the  question,  it  was  erroneous :  Bracketi  v.  Norton,  Id.  520. 
In  Kilgore  v.  BuUdey,  14  Id.  886,  there  were  confiicting  decisions 
in  the  state  of  New  York;  and  the  judge  left  it  to  the  jury  to  say 
which  was  law,  with  his  opinion  upon  it;  and  the  court  held  that 
he  was  correct.  Such  were  the  decisions  in  this  state;  but  our 
legislature,  not  willing  to  treat  our  sister  states  as  foreign  states, 
have  enacted  that  the  public  statutes  of  the  several  states  in  the 
United  States,  printed  by  authority,  shall  be  legal  evidence;  and 
the  court  shall  take  judicial  notice  of  them.  And  now  this  court 
notices  these  statutes  as  they  do  our  own :  Woodstock  v.  Hooker,  d 
Id.  86;  SmUh  v.  Brush,  10  Id.  168.  And  in  1840,  the  legisla- 
tmre  passed  another  act,  directing  the  reports  of  the  judicial 
decisions  of  other  states  and  countries  to  be  judicially  noticed, 
by  the  courts  of  this  state,  as  evidence  of  the  common  law  of  such 
state  or  coimtry,  and  of  the  judicial  construction  of  the  statutes 
or  other  laws  thereof.  This  seems  to  put  the  judicial  decisions  of 
other  states  on  the  same  groimd  as  their  statutes;  and  if  we  are 
judicially  to  notice  their  statutes,  it  would  seem  as  if ,  in  the  ab- 
sence of  all  other  evidence,  we  must  regard  their  decisions,  when 
uncontradicted,  as  sufficient  evidence  of  the  law. 

We  think,  therefore,  that  the  instructions  given  to  the  juxy^ 
under  the  circumstances  of  this  case,  were  coneot;  and  that  there 
ought  not  to  be  a  new  trial. 

In  this  opinion  the  other  judges  concurred. 
New  trial  not  to  be  granted. 
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Common  Ca&bubs,  Who  arb:  See  Chrdon  y.  ffuUhinson,  37  Am.  Dea 
464^  aod  other  cases  in  this  series  cited  in  the  note  thereto. 

CoMMOK  Cabbisb  IS  LiABU  FOK  ALL  LossBS  not  cMised  by  the  sot  of 
Ood  or  of  public  enemies,  unless  he  has  provided  otherwise  in  his  contract: 
CoU  Y.  McMechan,  5  Am.  Dec.  200;  Wiaiams  v.  Grant,  7  Id.  235;  Oraig  ▼. 
€hUdres$,  14  Id.  751;  J<me$  v.  Pitcher,  24  Id.  716;  DaggeU  ▼.  Show,  25  Id. 
439;  Bobertmm  y.  Kennedy,  26  Id.  466;  Tumey  y.  WUvm,  27  Id.  515;  unless 
the  loss  ia  occasioned  by  the  default  of  the  party  sending  the  goods:  WUUame 
T.  Cfrant,  7  Id.  235.  In  CAiee^o  e(c  i?.  i?.  Co.  y.  ^foioyer,  69  DL  289,  the  prin- 
cipal case  is  cited  to  the  point,  that  a  common  carrier  is  not  ezeosed  from  lia- 
bility for  a  loss  unless  it  was  occasioned  by  an  act  of  God,  maa^ntiig  thereby 
•ome  superhuman  agency,  or  by  public  enemies. 

Common  Carbzxb  Lzablb  vor  Loss  bt  Fntx:  See  ffwu  y.  Morris,  12  Am. 
Dec.  489;  PaUon*a  Admire  v.  Magrath,  31  Id.  552,  and  the  note  thereto  dis- 
cussing this  subject  at  length.  The  principal  case  ia  approved  on  this  point 
in  Oarridon  y.  Memphie  Ina.  Co.,  19  How.  (U.  S.)  315. 

Power  ov  Common  Carbixr  to  Limit  his  Liabilitt  by  notice  or  other- 
^wise:  See  the  note  to  Cole  y.  Ooodwm,  32  Am.  Dec.  495,  for  a  full  discussion 
.of  this  subject.  See  also  Atwood  y.  Belianee  Trans.  Co.,  34  Id.  503,  and  tho 
note  to  Chandler  y.  Sprague,  88  Id.  424.  In  Raiiroad  Co.  y.  Loekwood,  17 
"WalL  367,  the  principal  case  is  cited  aoiong  many  others  as  an  authority  on 
:4h]S  point. 

Weat  Law  Govsrns  Contract  of  Carrier:  See  Araiyo  y.  CurreU,  20 
Am.  Dec  286,  and  the  note  thereta  That  the  place  of  the  making  of  the  con* 
tract  goyems  in  sueh  a  case,  is  held  in  Pennsylvania  Co.  y.  FasrehUd,  69  DL 
263,  citing  ffale  y.  New  Jersey  etc.  Co. 

Law  07  Plaov  whirr  Contract  was  Madx  generally  determines  its  con- 
Btruction,  except  where  the  parties  necessarily  had  in  yiew  performance  else- 
where: AUshouse  y.  Raansay,  37  Am.  Dec.  417,  and  cases  cited  in  note  thereto. 
8ee  also  Buchner  y.  WaU,  36  Id.  671,  and  Lane  y.  LeoiiUan,  37  Id.  769. 
So  held  in  Twmer  y.  Lewis,  2  Mich.  354;  Koster  y.  MerriU,  32  Conn.  249| 
Pease  y.  Pease,  35  Id.  151,  and  Clayton  y.  Ccbum,  4i2  Id.  351,  citing  the  prin- 
eipalcaae. 

FoRHON  Laws  and  Laws  ov  Sibtxr  Statb  not  Judioiallt  Noticbd^ 
but  must  be  proyed  as  facts:  See  De  Sobry  y.  De  Laistre,  3  Am.  Dec.  535; 
Woodbridge  y.  Austin,  4  Id.  740;  BraekeU  y.  Norton,  10  Id.  179;  State  y. 
TwUty,  11  Id.  781,  note;  Mason  y.  Wash,  12  Id.  138;  HoOey  V.  HoUey,  Id.  342; 
Boggs  y.  Reed,  Id.  482;  McFee  y.  8.  C.  Ins.  Co.,  13  Id.  757;  8coU  v.  Coleman^ 
15  Id.  71;  Ocean  Ins.  Co.  y.  Prands,  19  Id.  549;  Holmes  y.  BrougfUon,  26  Id. 
636;  Owen  y.  Boyle,  32  Id.  143;  Lapieev.  Smith,  33  Id.  555;  PhtUips  y.  Chregg, 
86  Id.  158.  As  to  the  admissibility  of  yolumes  of  laws  printed  by  authority 
as  eyidenoe  of  the  laws  of  a  sister  state,  the  principal  case  is  cited  in  People 
▼.  CaUer,30Mich.88.  See  on  that  point  the  note  to  iSTta^e  y.  SVoi^,  11  Am. 
Dec.  781.  See  also  Ca^field  y.  S^re,  I  Id.  71;  Biddis  y.  James,  6  Id.  456| 
Owen  y.  Boyle,  32  Id.  143;  Cray  y.  Monongahela  etc.  Co.,  37  Id.  500. 
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DuBHAM  V.  People. 

[4  Boykioioir,  173.] 

ftjEA  or  AxFaaaom  Aoqutf  \b  good  wherever  the  faots  ohaxged  in  the  indiol- 

ment  woold,  if  proved,  have  procured  a  oonviotion  on  a  prior  Indiobnenl 

under  which  the  prieoner  hea  been  acquitted. 
Av  Imdiothbnt  lOB  FoBOSST  of  an  order  upon  a  firm  need  not  give  the 

•tyle  under  which  the  firm  business  was  transacted;  it  is  eaaofjtk  thai 

the  names  of  the  members  of  the  firm  are  recited. 

iHDXOiiiSHT  for  forgeiy.    The  opinion  states  the  case. 
K  D.  Baker  and  A.  T,  Bledsoe^  for  the  prisoner. 
J.  A.  MbDougaU,  attorney  general^  contra. 

By  Court)  Tbbat,  J.  At  the  November  term,  1848,  of  tha 
Sangamon  drcuit  oourt>  Durham,  the  plaintiff  in  error,  ^vas 
indicted  for  the  orime  of  forgeiy.  The  indiotment  charged  the 
forgeiy  to  have  been  committed  by  the  alteration  of  an  order 
drawn  by  one  Grubb  on  **  John  Irwin,  Bobert  Irwin,  and  John 
Williams,  composing  the  firm  of  J.  Irwin  &  Oo.,"  with  the  in- 
tent to  defraud  "John  Irwin,  Bobert  Irwin,  and  John  Will- 
iams, composing  the  firm  of  Irwin  &  Oo."  On  this  indictment 
Durham  was  arraigned,  tried,  and  acquitted. 

Subsequently,  during  the  same  term,  another  indictment  was 
found  against  him,  precisely  like  the  first,  with  the  exception 
that  John  Irwin,  Bobert  Irwin,  and  John  Williams  were  de- 
scribed as  "  composing  the  firm  of  John  Irwin  &  Co."  To  this 
indictment  the  record  in  the  f oimer  case  was  pleaded  as  auire-' 
foia  acquii.    There  was  a  demurrer  to  the  plea,  which  the  court 
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sustained.  The  defendant  then  pleaded  guilty,  and  was  sen- 
tenced to  one  year's  imprisonment.  The  decision  of  the  circuit 
court,  in  sustaining  the  demurrer  to  the  plea  of  auirefois  acquit, 
is  now  assigned  for  error. 

The  plea  of  aiUre/ois  acquii  is  based  on  the  principle  that  a 
man  shall  not  more  than  once  be  placed  in  jeopardy,  on  the 
same  accusation.  If  he  has  once  been  arraigned  on  a  valid  in- 
indictment,  and  acquitted,  he  can  never  again  be  put  on  his 
trial,  and  required  to  answer  for  the  same  offense.  In  the  pres- 
ent case,  it  is  conceded,  that  the  first  indictment  was  valid,  and 
sufficient  to  sustain  a  conviction.  The  only  question  then  is, 
''Are  the  two  indictments  for  the  same  identical  offense  V'  This 
question  must  be  determined  by  an  inspection  and  comparison 
of  the  indictments,  without  the  aid  of  extraneous  circumstances, 
as  nothing  but  the  facts  appearing  from  the  record  are  pleaded. 
One  general  rule  on  this  subject,  we  apprehend  to  be,  that  where 
the  facts  charged  in  the  second  indictment  would,  if  true,  have 
procured  a  conviction  on  the  first,  then  the  plea  of  atUrtfoia  ac^ 
quit  is  well  pleaded.  The  only  difference  in  the  indictments  is 
in  the  description  of  the  firm,  which  the  prosecutors  composed. 
If  this  description  is  such  an  averment  as  is  necessary  to  be 
proved,  in  order  to  secure  a  conviction,  then  the  two  indict- 
ments are  essentially  variant;  for,  admitting  all  of  the  allega- 
tions of  the  second  indictment  to  be  true,  they  would  not  have 
justified  a  conviction  on  the  first.  If,  on  the  other  hand,  the 
description  may  be  regarded  as  surplusage,  then  the  indictments 
are  essentially  alike,  and  the  prisoner  could  have  been  convicted 
on  the  first.  By  referring  to  the  authorities  and  precedents,  it 
will  be  seen,  that  in  stating  the  name  of  the  prosecutor,  or  per- 
son on  whom  the  offense  was  committed,  certainty  to  a  common 
intent  only  is  necessary.  The  name  by  which  he  is  usually 
known  and  distinguished  is  sufficient,  without  stating  his  resi- 
dence or  addition.  If  this  be  stated,  it  may  be  regarded  as  a 
superfluous  averment,  and  need  not  be  proved.  Whenever  a 
description  or  averment  can  be  stricken  out,  without  affecting 
the  charge  against  the  prisoner,  and  without  vitiating  the  in- 
dictment, it  may  on  the  trial  be  treated  as  surplusage,  and 
rejected:  1  Chit.  Crim.  L.  211,  216;  The  King  v.  Graham,  2 
Leach,  547;  2  Russ.  on  Crimes,  707;  Boscoe's  Crim.  Ev.  97;  1 
Ph.  Ev.,  C.  &H.'8ed.,  205,  207;  Bex  v.  OgUvie,  2  Car.  &P.  230; 
The  King  v.  Emden,  9  East,  437. 

Determining  this  question  by  these  principles,  the  description 
of  the  particular  style  under  which  the  prosecutors  transacted 
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basiness  was  wholly  tinnecessaiy.  It  may  be  stricken  out  with* 
oat  injuriotiBly  afiEecting  the  prisoner,  and  without  detriment  to 
the  indictment.  Without  this  description,  the  indictment  con- 
tains a  charge  of  a  substantiye  offense,  specified  in  terms  cer- 
tain to  a  common  intent.  Such  being  the  case,  the  material 
averments  in  the  indictment  are  the  same,  and  consequently  the 
same  offense  is  included  in  both.  The  accused  having  been 
once  in  peril  on  this  offense,  and  legally  acquitted  of  it,  he  was 
entitled  to  plead  that  acquittal  as  a  bar  to  the  second  prosecu- 
tion; and  the  circuit  court  erred  in  not  sustaining  his  plea. 

The  judgment  of  the  dronit  court  is  reversed,  and  the  pris- 
oner discharged. 

Judgment  reversed. 

AuTBiFOiB  AoQurr,  FI.EA  OF,  IS  HOT  SuBTADTED  where  the  fftots  oharged 
in  the  aeoond  indiotment  were  not  admiasible  in  evidence  under  the  first,  and 
could  not  legally  have  procured  a  conviction  on  that  indictment:  Cfttedd  v. 
People^  43  111.  230,  citing  principal  case.  Neither  is  this  plea  maintained 
where  the  former  acquittal  was  upon  an  indictment  so  insafficient  that  there 
oould  hure  been  no  legal  conviction:  Stale  v.  Saff,  33  Am.  Dec  90,  and  note. 
Neither  is  it  a  good  plea  where  the  acquittal  has  been  after  a  trial  by  the 
court  sitting  without  a  Juiy,  notwithstanding  the  objection  of  the  state,  and 
ItB  demand  for  a  jury:  State  v.  Mead,  30  Id.  661. 


Fbibbt  v.  Ballanoe. 

[4  SCAiOfOT,  387.] 

A  Bill  vob  Sfxodio  Pekfokmanos  1b  addressed  to  the  sound  legal  diaove- 
tion  of  the  court.  It  is  not  neceesaiy  to  authorize  its  denial  that  an 
agreement  is  so  tainted  with  fraud  that  it  may  be  decreed  to  be  can- 
celed; and  it  is  requisite  to  its  being  granted  that  the  agreement  should 
have  been  entered  into  with  perfect  fairness,  and  without  misapprehfln- 
sion,  misrepresentation,  or  oppression. 

An  Aobeement  Induced  by  a  Mistake  of  Fact  of  one  of  the  partiesi 
will  not  be  specifically  enforced  against  him  in  equity. 

Bill  in  equity.    The  opinion  states  the  case. 

Oeorge  T,  MetcaJf^  for  the  appellants. 

Charles  BaUance,  contra. 

By  Court,  Caton,  J.  This  bill  was  fQed  in  the  Peoria  oiroaii 
court,  by  the  heirs  at  law  of  Lewis  Bigelow,  deceased,  to  rectify 
a  mistake  in,  and  compel  a  specific  performance  of,  an  agree- 
ment entered  into  between  Ballance,  Bigelow,  and  one  Yoris, 
for  a  division  of  thi>  premises  in  the  agreement  described.  It 
was  also  provided  in  the  agreement,  that  whatever  title  either 
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flhould  thereafter  acquire  from  the  United  States  to  said  land, 
flhonld  intire  to  the  benefit  of  the  others,  so  far  as  related  to 
the  portion  assigned  to  each.  The  bill  states  that  Ballance  and 
one  McClure  applied  to  enter  the  premises  in  question  jointly, 
under  the  pre-emption  law  of  1832;  that  McClure  disposed  of 
his  interest  to  Bigelow  and  Yoris,  with  whom  the  agreement 
was  made;  that  Bigelow  and  Yoris  had  offered  to  perform,  and 
that  Ballance  refused  to  perform. 

The  answer  of  Ballance  (who  is  the  onlj  defendant  in  inter- 
est) admits  the  malring  of  the  agreement  and  the  mistake,  but 
sets  up  as  a  defense,  that  the  agreement  was  obtained  from  him 
by  fraudulent  misrepresentations,  and  under  a  misapprehension 
of  his  rights.  The  case  shows  that  Ballance  employed  Bigelow 
to  go  to  the  land  office  to  secure  this  pre-emption,  and  made 
him  some  advance  for  that  purpose.  It  is  not  certain,  nor  is  it 
very  material,  whether  he  employed  him  to  secure  a  pre-emption 
for  himself,  to  one  half  of  the  tract,  or  to  obtain  a  pre-emption 
for  himself  and  McClure  jointly  to  the  whole.  After  his  return^ 
he  represented  to  Ballance  that  he  had  secured  or  oblfuned  a 
pre-emption  in  their  joint,  names,  and  in  a  short  time  he  ac- 
quired an  interest  in  the  claim  of  McClure,  and  presented  the 
agreement  to  Ballance  to  execute;  Ballance  manifested  much  re- 
luctance to  signing  it,  and  put  him  off  some  time,  expressing 
doubts  of  the  truth  of  his  assertion  that  he  had  secured  the  pre- 
emption. He,  however,  finally  signed  it,  stating  that  he  should 
not  be  bound  by  it  if  Bigelow  had  deceived  him.  This  applica- 
tion for  a  pre-emption  vras  never  allowed,  but  subsequently 
Ballance  obtained  a  pre-emption  to  the  whole  tract,  under  the 
act  of  1834. 

It  i9  manifest  if  Bigelow  did  not  intentionally  misrepresent  to 
Ballance  what  he  knew  to  be  the  facts  in  relation  to  that  appli- 
cation, still  that  Ballance  was  led  to  believe,  and  did  believe, 
that  a  different  state  of  facts  existed  from  what  turned  out  to  be 
the  case.  No  doubt  is  left  but  that  he  supposed,  at  that  timCi 
that  their  application  had  been  adjudicated  upon  and  allowed 
by  the  land  officers,  and  that  under  it  they  were  to  receive  a  title 
which  was  the  subsequent  title  referred  to  in  the  agreement. 
It  appears  the  plats  were  not  then  in  the  land  office,  and  hence 
the  land  could  not  then  be  entered;  and  for  this  reason  Bigelow 
was  not  expected  to  make  the  entry  at  the  time  he  made  the  ap- 
plication; and  all  that  was  expected  of  him  was  to  get  the  claim 
allowed.  This  circumstance  afforded  great  facilities  for  deceiv- 
ing Ballance  as  to  what  had  been  done,  no  voucher  having  been 
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expected  at  the  time.  It  is  not  remarkable  that  Ballance  was 
dow  to  ]>elieTe  that  the  claim  was  allowed^  when  we  see  how  far 
short  of  the  requirements  of  the  law  was  the  case  which  was 
made  by  the  affidavits  presented.  The  pre-emption  act  of  April 
6,  1832,  required)  under  all  circumstances,  that  the  pre-emp- 
tioner  should,  on  the  day  of  its  passage,  be  an  actual  settler  and 
housekeeper  on  the  land:  TT.  S.  Land  Laws,  pt.  2d,  662,  570, 
671.  Yet  the  strongest  case  that  can  be  made,  from  the  papers 
presented,  was  that  they  were  settlers  and  housekeepers  on  the 
twenly-fourth  and  twenly-eighth  of  July,  1832.  Still  as  the 
affidavits  approximated  very  nearly  to  the  first  forms  issued  un- 
der that  act,  the  prospect  of  practicing  a  fraud  upon  the  law 
was  not  so  remote  as  not  to  induce  the  effort 

As  before  observed,  when  Bigelow  returned,  he  stated  thai 
he  had  secured  or  obtained  the  pre-emption;  and  under  and  in 
view  of  that  statement,  Ballance  entered  into  this  agreement. 
He  supposed  that  the  claim  had  been  actually  passed  upon  and 
«dlowed  by  the  land  officers.  But  in  that  he  was  mistaken  or 
deceived.  All  that  Bigelow  did  was  to  file  the  papers  in  the 
office.  In  no  sense  was  it  true  that  the  pre-emption  had  been 
secured  by  filing  sufficient  papers,  or  obtained  by  getting  the 
claim  allowed.  Under  this  misapprehension  of  his  rights,  then; 
supposing  that  he,  as  well  as  Bigelow  and  Yoris,  as  assignees  of 
McClure,  had  a  tangible  interest  when  they  had  none;  suppos- 
ing that  all  the  title  which  he  ever  could  have  to  the  premises, 
must  be  derived  under  that  joint  claim,  he  entered  into  this 
agreement  for  a  division,  with  covenants  to  further  assure  the 
title  which  he  should  afterwards  acquire;  and  now  is  it  the  duly 
of  a  court  of  equity  to  compel  him  specifically  to  perform  a  con- 
tract entered  into  under  such  circumstances  ?    We  shall  see. 

An  application  for  the  specific  performance  of  a  contract  is 
addressed  to  the  sound  legal  discretion  of  the  court;  and  it  is 
not  a  matter  of  tcourse  that  it  will  be  decreed,  because  a  legal 
contract  is  shown  to  exist.  Indeed,  the  origin  and  groimd  of 
this  jurisdiction  is  that  a  compensation  in  damages  is  inadequate 
to  the  full  measure  of  the  party's  equitable  rights.  It  is  not 
necessary  to  authorize  this  court  to  refuse  a  specific  perform- 
ance, that  the  agreement  should  be  so  tainted  with  fraud,  as  to 
authorize  a  decree  that  it  should  be  given,  up  and  canceled  on 
that  account:  Mortlock  v.  ByJler,  10  Yes.  292;  WUlan  v.  TFtZZan, 
16  Id.  83;  Joynea  v.  Staiham,  3  Atk.  388.  A  specific  perform- 
ance will  not  be  decreed  unless  the  agreement  has  been  entered 
into  with  perfect  fairness,  and  without  misapprehension,  mis- 
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representation,  or  oppression:  BamardisUm  y.  Lingood,  2  Id. 
183;  Dhdenvood  v.  Hitchcocky  1  Ves.  sen.  279;  Seymour  y. 
JDelancy,  3  Cow.  505  [15  Am.  Dec.  270].  Admitting  there  was 
no  fraud  or  intentional  misrepresentation  in  this  case,  then  all 
the  parties  supposed  they  had  a  substantiye  interest  in  the  prem- 
ises, and  it  was  in  yiew  of,  and  in  reference  to  that  interest,  that 
the  agreement  to  conyey  titles  subsequently  to  be  acquired  was 
made.  It  turned  out  that  neither  had  any  interest  at  the  time, 
nor  did  they  eyer  obtain  any  from  the  source  whence  they  ex- 
pected it.  But  two  or  three  years  after,  Ballance  goes  on  and 
gets  a  title  to  the  whole,  in  his  own  right,  and  on  entirely 
independent  grounds,  in  which  neither  Bigelow  nor  McOlure 
had  any  legal  or  equitable  interest,  nor  by  this  were  they  pre- 
judiced in  any  possible  manner. 

This  contract  was  not  made  in  reference  to,  or  in  expectation 
of  this  title.  It  can  not  be  supposed  for  a  moment  that  if  Bal- 
lance had  known  that  nothing  would  eyer  come  of  that  applica- 
tion, he  would  eyer  haye  entered  into  this  agreement.  Indeed, 
he  delayed  its  execution  for  some  time,  doubting  the  truth  of 
BigeloVs  statement,  that  the  pre-emption  was  secured.  We 
may  as  safely  say  that  the  subsequent  title  which  he  agreed  to 
conyey  was  tiie  one  to  be  deriyed  under  that  joint  claim,  as  if  it 
had  been  so  expressed  in  the  coyenant.  An  agreement  is  to  be 
construed  and  enforced,  in  reference  to  the  consideration  in 
contemplation  of  the  parties  at  the  time  of  making  it,  notwith- 
standing the  language  may  be  broad  enough  to  include  other 
matters  which  they  knew  not  of  at  the  time :  JRamsden  y.  HyUon^ 
2  Yes.  sen.  810.  The  only  consideration  moying  Ballance  to 
make  this  agreement  was  the  prospect  of  acquiring  a  real  inter- 
est, which  he  supposed  McClure,  or  his  assignees.  Lad  to  the 
part  set  off  to  him  in  the  diyision;  and  so  the  only  consideration 
which  induced  Bigelow  and  Yoris  to  sign  this  agreement  was 
the  hope  of  getting  Ballance's  interest,  to  be  acquired  under 
that  claim,  to  the  part  set  off  to  them;  and  now,  when  that  con- 
sideration has  in  fact  entirely  failed,  as  to  both  the  parties,  it 
would  be  against  all  conscience  to  giye  Bigelow  another  and 
more  yaluable  title,  which  he  did  not,  in  truth,  contract  for, 
although  the  language  used  in  the  agreement  may  coyer  it.  Had 
he  known  the  truth,  it  is  beyond  conjecture  that  Ballance  would 
neyer  haye  signed  this  agreement.  Under  such  circxunstances, 
this  court  must  eyer  refuse  its  aid  to  enforce  a  specific  perform- 
ance, and  if  it  does  not  annul  the  contract,  it  leayes  the  parties 
to  their  legal  remedies.    With  this  yiew  of  the  case,  the  decree 
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below  afforded  the  coxnplaiziants  all  the  relief  to  which  they 
were  entitled.  It  rectified  the  mistake,  and  then  left  the  parties 
to  contest  their  rights  at  law.  What  might  have  been  the  re- 
sult, had  Ballance  filed  a  cross-bill  to  rescind  the  agreement, 
it  is  unnecessary  now  to  inquire. 

It  now  remains  to  be  seen  whether  the  court  erred  in  decree- 
ing that  the  complainants  should  pay  the  costs.  By  the  four* 
teenth  section  of  our  act  concerning  costs  (B.  L.  169;  Gale's 
Stat.  197),  in  all  cases  in  chancery  where  the  cause  proceeds  to 
a  final  decree,  the  court  may  award  costs,  as  in  its  discretion  it 
may  deem  just.  It  maybe  that  this  discretion  might  be  so 
erroneously  exercised  that  for  that  reason  a  decree  might  be 
reyersed  or  modified.  But  in  this  case  that  discretion  was 
properly  exercised.  The  only  relief  to  which  the  complainants 
were  entitled  was  the  correction  of  the  mistake  in  the  agree- 
ment, and  it  does  not  appear  that  it  was  necessary  to  come  here 
for  that  purpose;  because  it  does  not  appear  that  the  defendant 
was  in  default.  For  aught  that  appears,  the  first  he  knew  of 
the  existence  of  the  mistake  was  the  filing  of  the  bill,  and  to  its 
correction  he  has  made  no  objection.  It  is  not  even  alleged  in 
the  bill  that  he  had  refused,  or  eyen  been  requested  to  rectify  the 
mistake.  Had  he  refused,  on  request,  to  do  so,  then  he  would 
have  been  in  default,  and  it  would  ha^e  been  apparent  that  this 
suit  was  necessary  to  attain  that  end. 

The  decree  of  the  court  below  was  proper,  and  is  affirmed, 
with  costs. 

Decree  affirmed. 

A  Bnx  won  Spaomo  "Pmbwobmasor  Ib  addressed  to  the  aonnd  legd  dii- 
eretioD  of  the  oonrt,  and  although  a  legal  contract  may  exists  will  not  be 
decreed  as  a  matter  of  ooarse:  Alexander  ▼.  Hoffman,  70  HL  119;  Bowman  y. 
Ckmningham,  78  Id.  51;  I%8h  ▼.  Leaer,  69  Id.  395;  Itough  ▼.  Coughlan,  41 
Id.  134;  Bare  ▼.  WetUm,  86  Id.  95,  all  citing  the  principal  case.  To  the 
tame  effect  see  Bryan  v.  Loffi!M,  ante,  242,  and  cases  cited  in  the  note. 

Thb  Awabd  of  Costs  nr  a  Chakgebt  Casb  is  left  to  the  discretion  of 
the  court  below:  Nartkem  III,  B.  B.  Co.  ▼.  Bacine  A  Mim.  B.  B,  Co.,  49  HL 
S57. 


DXJNLAP  V.  BeBBT. 

(4  SCAKMOM,  327.] 

Whin  ait  Bziodtion  m  Lost,  thb  EzxounoN  DooKaT  wherain  are  en^ 
tered  by  the  clerk  the  date,  amount,  etc..  of  all  execatioos  issnedt  is 
proper  evidence  of  each  matters. 
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Wrnn»  nr  TEamvnNO  ab  to  thb  Coktbhts  or  a  Lost  WBimra  may 

use  any  memorandam,  eren  thoagh  it  ba  bat  a  copy  of  a  oopy  of  the 

original  writings  in  order  to  refresh  his  memory. 
Bxuauww  MUST  Maxb  Beabonabli  Bzxbtions  to  lery  upon  the  property 

of  the  exeoation  defendant,  and  if  by  res  son  of  his  n^leot  any  prupertj 

escape  levy,  and  loss  is  thereby  inourred  by  the  exeoation  plaintiff  he 

will  be  responsible  to  the  latter  therefor. 
Bali  or  ▲  Pobtion  or  ▲  Mabs  or  Pib80hal  Pbopkbtt  is  not  oomplete^ 

nor  the  title  of  the  vendor  divested,  bef ors  there  has  been  a  separation  and 

a  delivery  of  the  lot  sold. 
flmuurr  is  Bound  to  Kotigb  only  Lboai.  Cladis  Faiblt  Bzhdixbd  of 

third  persons  to  property  in  the  possession  of  an  exeoation  defendanti 

and  not  bare  assertions  and  deoUoations. 
W1XVI88  OAK  HOT  Ttanwr  to  his  ownership  of  property  as  to  an  nltimato 

fact;  he  shoold  state  the  fsots  apon  which  his  daim  of  ownership  4** 

pends* 

Oa8b.    The  opinion  states  the  facts. 

J.  A.  MbDougaU^  for  the  plaintiff  in  enor. 

Wm.  Thomaa^  contra. 

By  Oourt,  Shields^  J.  This  was  an  action  on  the  ease  hj 
Lncien  Berry  i^gainst  Alexander  Dtinlap,  sheriff  of  Morgan 
oounty,  brought  in  the  Morgan  cironit  oourt>  for  a  false 
return  to  a  writ  of  Jieri  facias  sued  out  of  the  clerk's  office 
of  the  Morgan  circuit  court,  in  favor  of  said  Berry  i^gainst 
one  EUas  Elder,  and  placed  in  the  hands  of  Dunlap,  sheriff 
of  Morgan.  The  declaration  contains  three  counts,  each 
averring  a  return  on  the  said  writ,  "that  he  (Dunlap)  had 
made  diligent  search  and  no  property  found  to  satisfy  the  writ." 
The  two  first  counts  state  that  during  the  life-time  of  the  exe- 
cution and  while  in  the  hands  of  tiie  said  Dunlap,  the  said 
Elder  had  property  in  the  county,  of  which  Dunlap  had  notice; 
and  the  third  count  states  that  he  had  property,  out  of  which, 
with  due  diligence,  the  amount  of  the  debt  could  have  been 
made;  and  that  he  fraudulentiy  failed  and  neglected  to  use 
such  diligence,  etc.  Dunlap  pleaded  not  guilty  to  this  declara- 
tion, and  the  parties  went  to  trial. 

The  bill  of  exceptions  shows  that  upon  the  trial,  proof  having 
been  given  of  the  loss  of  the  execution,  and  return  set  forth  in 
the  declaration,  the  court  permitted  the  execution  docket  of  the 
derk  and  the  entries  therein  of  the  date  and  amount  of  said  exe- 
cution, the  clerk  having  first  testified  as  to  the  regularity  of  such 
docket,  to  be  given  in  evidence  of  such  &cts.  Dunlap,  by  his 
oounsel,  objected  to  the  introduction  of  this  evidence.  The 
objection  was  overruled;   to   which  Dunlap  excepted.     The 
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plftintiflTs  atix)m6jy  Yates,  was  then  sworn,  who  testified  that  he 
copied  the  return  exactly  in  the  declaration,  and  that  he  held 
in  his  hand  a  copy,  as  stated  in  the  declaration,  which  he  used 
to  refresh  his  memory,  and  which  was  the  same  as  the  original 
return,  and  the  same  as  that  set  forth  in  the  declaration.  To 
the  introduction  of  this  testimony  Dunlap  also  objected,  but  the 
objection  was  oyerruled,  and  exceptions  taken. 

A  Tariely  of  testimony  was  afterwards  introduced  in  relation 
to  Elder's  property  at  the  time,  and  in  relation  to  a  brick  kiln 
which  Elder  had  previously  burned,  and  which  was  still  in  being 
while  the  execution  continued  in  the  hands  of  Dunlap;  and 
there  was  some  other  testimony,  which  it  is  not  necessary  to 
notice.  Seyeral  instructions  were  next  asked  for  by  the  plaint- 
iff, which  were  giyen  to  the  jury  by  the  court;  and  to  the  first, 
third,  fifth,  and  seyenth  of  which  Dunlap  excepted.  The  in* 
structions  are  set  forth  in  the  bill  of  exceptions,  and  will  be 
noticed  hereafter. 

The  jury  found  a  yerdict  for  the  plaintiff.  A  motion  was 
thereupon  made  for  a  new  trial,  for  the  reasons:  1.  That  Yates* 
testimony  should  have  been  excluded;  2.  That  the  instructions 
given  to  the  jury  were  erroneous;  8.  That  the  verdict  was  against 
law  and  evidence.  The  motion  for  a  new  trial  was  overruled, 
and  excepted  to;  and  this  decision  is  now  assigned  for  error. 

First.  Did  the  court  err  in  permitting  the  entries  on  the 
clerk's  docket  to  be  read  to  the  juxy?  Previous  to  the  in- 
troduction of  this  testimony,  the  plaintiff  adduced  proof  of 
the  loss  of  the  execution  and  return  thereon,  and  the  sim- 
ple question  is,  what  would  be  the  next  best  evidence  of 
their  contents?  The  clerk  proved  that  it  was  the  practice 
of  his  office  to  keep  an  execution  docket  in  which  the  date, 
amount,  etc.,  of  each  execution  was  entered,  as  well  as  the  re- 
turn; and  that  the  entries  relative  to  the  execution  and  return 
in  question  were  correctiy  made  by  him.  When  a  book  is  thus 
regularly  kept  by  a  clerk,  as  an  execution  docket,  it  might  be 
questionable  whether  the  entries  therein  would  not  constitute 
good  and  valid  primary  evidence;  but  as  secondaiy  evidence,  it 
is  the  very  best  that  could  be  produced  in  such  a  case.  The 
next  objection  raised  is  to  the  decision  of  the  court,  in  permit- 
ting Yates  to  use  a  copy  of  a  copy  in  testimony.  It  appears 
that  after  proof  of  the  loss  of  the  execution  and  return,  Yates, 
the  plaintiff's  counsel,  was  sworn,  who  testified  that  he  had  the 
original  execution  and  return  before  him,  when  he  drafted  the 
declaration,  and  that  he  copied  both  of  them  correctiy;  and 
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ihat  he  held  a  copy  of  the  retam,  as  set  forth  in  the  declaration, 
in  his  hand,  in  order  fx>  refresh  his  memory.  This  is  not  liable 
to  the  objection  of  using  a  copy  of  a  copy  of  a  written  instru- 
ment in  eyidence.  He  was  merely  called  upon  to  give  parol 
proof  of  the  contents  of  a  writing  which  was  lost,  and  it  was 
competent  for  hun  to  use  the  declaration  or  any  other  paper  for 
the  purpose  of  refreshing  his  memory  on  the  subject. 

Hairing  disposed  of  the  objections  raised  to  the  admission  of 
testimony,  it  is  necessary  to  advert  next  to  the  instructions.  The 
first  instruction  is  in  the  following  words:  **  If  the  jury  belieye 
that  the  said  Elder  had  property  in  the  county  of  Morgan,  suf- 
ficient to  })ay  the  execution,  or  part  thereof,  against  him,  and 
that  the  said  Dunlap,  by  reasonable  diligence  and  exertions, 
could  have  made  the  amoimt  of  the  said  execution,  or  part 
thereof,  they  will  find  for  the  plaintiff.''  The  purport  of 
this  instruction  is  simply  to  require  the  sheriff  to  make 
reasonable  exertions  to  levy  upon  the  property  of  the  defend- 
ant in  his  coimty.  This,  at  least,  eveiy  sheriff  and  constable 
is  boimd  to  do;  and  if  he  fails  to  exercise  due  diligence  in 
the  dischaige  of  his  duiy  in  this  respect,  he  is  responsible  for 
whatever  loss  or  detriment  the  person  who  commits  an  execu- 
tion to  his  hands  may  sustain  in  consequence  of  such  failure: 
Margrave  t.  Penrod^  Breese's  App.  18, 19  [12  Am.  Dec.  201]; 
Hinman  y.  Borden,  10  Wend.  867  [25  Am.  Deo.  568]. 

The  language  of  the  third  instruction  is,  "  That  if  the  bricks 
were  sold  by  tiie  thousand,  and  were  in  the  kiln  with  others,  and 
remained  to  be  separated  and  counted,  the  bricks  were  Elder's 
until  separated  and  counted."  This  instruction  is  correct,  so 
far  as  its  application  to  the  testimony  can  be  gathered  from 
the  bill  of  exceptions.  Elder  burned  and  owned  the  kiln,  and 
no  sale,  by  thousand,  of  any  portion  of  the  bricks,  could  have 
been  considered  complete,  until  the  lot  sold  was  separated,  in 
some  mode,  from  the  general  mass.  To  make  a  sale  in  such  a 
case  good,  there  must  be  either  an  actual  or  virtual  delivery  of 
the  lot  sold. 

The  fifth  instruction  is,  "  That  the  sheriff  is  only  bound  to 
notice  legal  claims  fairly  exhibited  of  third  persons  to  property 
found  in  the  possession  of  the  defendant;  and  not  bare  assertions 
and  declarations."  This  is  certainly  correct;  otherwise  the  idle 
assertion  of  a  third  person  would  prevent  the  sheriff  from  per- 
forming his  duty. 

The  following  is  the  seventh  instruction:  "  That  the  statement 
of  a  witness  that  he  considered  that  the  property  was  his  own,  is 
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not  evidence  that  it  was,  but  merely  an  opinion.'*  The  word 
^'consider/' as  used  in  this  connection,  is  an  expression  of 
opinion,  and  not  a  positiye  assertion  of  ownership.  Besides,  a 
witness,  in  a  conflict  of  ownership,  should  state  facts,  and  let 
the  jury  draw  the  conclusion,  by  determining  the  true  ownership. 
The  other  objections  are  not  tenable. 

The  judgment  below  is  afiSrmed  at  the  costs  of  the  api>ellant. 

Judgment  affirmed. 

CrrsD  in  Chicago  and  AUan  R.  R.  Co.  ▼.  Adler^  66  HL  348^  to  the  point 
that  a  witness  may  nse  a  memorandnm  to  refresh  his  memoiy;  and  in  Becker 
▼.  Quigg^  64  Id.  396,  as  to  when  an  execution  docket  may  be  considered  evU 
dence  of  the  matters  therein  entered. 

BiOHT  OF  Pbopxrtt  DOES  NOT  Vest  in  buyer  while  anything  lemaine  to  h% 
done  on  the  part  of  the  seller  before  the  commodity  purchased  ia  deliTereds 
Jennings  v.  FUmagaai,  30  Am.  Dec.  683;  see  also  Woods  v.  McQee^  Id.  202. 
There  trover  was  held  not  maintainable  for  six  hundred  barrels  of  flour  sold 
oot  of  a  lot  of  one  thousand  five  hxmdred,  there  having  been  subsequently  to 
the  sale  no  act  done  to  specify  or  identify  the  part  sold. 


Jones  v.  Wiobt. 

[4  SOAlOfOir,  888.] 

^  ^h^gran  mat  OmAxs  ▲  Betxbsal  of  hxb  owf  Juwaaan  for  imf» 
olaiities  which  may  have  intervened  in  the  coorl  bcloir. 

EsKOd.    The  opinion  states  the  case. 
M.  Brayman,  for  the  plaintiffii  in  error. 
E.  D.  Baker  and  A,  T,  Bledsoe^  centra. 

By  Court,  Oaton,  J.  •  This  ivas  a  suit  brought  bj  the  plaint- 
Ub  against  Wight  and  Jackson,  on  a  promissory  note.  Process 
was  served  on  both  the  defendants,  and  Jackson  appeared  and 
pleaded  the  general  issue.  At  a  subsequent  term,  without  no- 
ticing this  plea,  a  judgment  by  default  was  taken  i^gainst  him, 
ihe  damages  assessed,  and  execution  awarded.  Afterwards  Wight 
api)eared  and  filed  a  plea,  on  which  issue  was  taken,  and  a  jury 
called,  when  the  plaintiffs  submitted  to  a  nonsuit  as  to  him. 
Execution  had  been  issued  against  Jackson  and  returned  nuUa 
bona.  To  reverse  this  judgment  against  Jackson,  the  plaintiffs 
have  prosecutd  this  writ  of  error,  that  they  may  commence  their 
suit  anew. 

That  there  was  error  in  taking  judgment  by  default  against 
Jackson,  when  he  had  a  plea  in  which  went  to  the  whole  decla* 
ration,  and  in  assessing  the  damages  and  rendering  final  judg- 
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inenty  wiihout,  at  the  same  time,  disposing  of  the  suit  as  to 
Wighty  is  so  clear  as  to  admit  of  no  sort  of  question.  Jackson 
could  at  anj  time,  -within  fiye  years  from  the  rendition  of  that 
judgment,  Indng  the  record  here,  and  reyerse  it;  and  whether 
the  plaintifiEb  can  anticipate  him,  and  obtain  a  reyersal  of  their 
own  judgment,  is  the  only  question. 

In  Capron  t.  Van  Noorden,  2  Cranch,  126,  the  plaintiff  had 
brought  a  suit  in  the  circuit  court  of  the  United  States,  and 
taken  a  judgment  by  de&ult;  without  haying  ayerred  in  his  dec- 
laration facts  to  giye  the  court  jurisdiction.  He  then  took  his 
case  to  the  supreme  court,  where,  for  that  error,  the  judgment 
was  reyersed  at  his  solicitation.  This  court  held  the  same  doo- 
trine  in  the  case  of  lisalr.BusseU  e<a{.,2Scam.821;  and  it  is  laid 
down  in  JohnsonY.  Jebb^  8  Burr.  1772,  that  the  plaintiff  may  bring 
a  writ  of  error  to  reyerse  his  own  judgment,  if  it  is  erroneous. 
It  is  also  said  by  Mr.  Tidd,  in  his  work  on  practice  (2  Tidd's  Pr. 
1184),  that  a  writ  of  error  may  be  brought  by  a  plaintiff  to  re- 
yerse his  own  judgment,  if  erroneous,  in  order  to  enable  him  to 
commence  another  action.  Without  going  further  into  the  au- 
thorities, it  is  clear  that  a  plaintiff  may  obtain  a  reyersal  of  his 
own  judgment,  for  irregularities  which  may  haye  interyened  in 
the  court  below,  in  order  that  he  may  commence  another  suit, 
and  obtain  a  regular  and  yalid  judgment,  as  well  as  where  errors 
haye  been  committed  against  him. 

The  judgment  is  reyersed  at  the  costs  of  the  plaintiflh. 

Judgment  reyersed. 

DiTAUur  OAS  NOT  BB  Takxn  while  there  Ib  a  plea  or  a  demiimr  left  qh- 
•Dtwered:  Scmmia  v.  Cflark,  17  HI.  399. 

A  PLAnrm  hat  Obtadt  a  REyBSSAL  or  a  Judqmiht  nr  ms  owh 
FAyoax  Thajfor  v.  IhUey,  36  BL  264;  DaiMson  y.  Bond,  12  Id.  85;  Hartmtm 
y.  BeUevUle  A  O.  R.  B.  Co.,  64  Id.  26.  But  the  ooets  of  nioh  an  appUoatUn 
Buut  be  borne  by  plaintiff:  Damdmm  v.  Bandf  iuptnt. 


SWIGOABT  V.  HaBBEB. 

[4  Saaocos,  88i.] 

JuDOKBNT  or  A  CoTTRT  HAyiNO  JuBiSDicTioK  of  the  person  and  of  the  anb- 
Jeot-matter  ia  oondoaive  wherever  qneationed  in  a  collateral  proceeding. 

Ibbioulabitibs  IK  THB  IssuiNO  OF  FzKAL  Pbocbss,  and  the  prooeedinga  of 
the  offioera  thereon,  where  the  judgment  upon  which  auch  final  prooeaa 
iaaned  waa  rendered  by  a  court  having  juriediotion  of  the  penon  and  of 
the  Bubject-matter,  can  only  be  of  avail  in  a  direct  proceeding  to  act  aaide 
or  quaah  the  process;  such  irregularities  can  not  be  inqnired  into  m  a 
collateral  proceeding. 
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JiTDOKBNT  BT  A  COUBT  SAVnrO  NO  JUBISDIOTIOV  OF  THB  PiBSON  OB  SUB- 

JiOT-MATRB  is  a  nullity,  and  will  be  disregarded  even  when  it  oomee 
into  question  in  a  ooUatend  proceeding. 

RBVITAXf  AOAnrST  AN  AOKINI8TBATOB  OF  AN  ACTION  A0AIN8T  HIS  InTBBXATB 

Tests  in  the  court  a  jurisdiction  over  the  person  of  the  administrator  hut 
for  the  purposes  of  that  suit,  and  any  judgment  which  it  may  entei 
against  the  administrator  in  penonam,  will  be  as  void  as  if  against  a  per* 
son  not  a  party  to  the  record. 

JVDOICXNT  IN  AN   AOSION   BbTIYXD    AOAIN8T  AN    AOMINISTBATOB  XDUSt  b» 

considered  in  the  same  light  that  it  would  have  been  had  the  Intsstata 
lived  and  such  judgment  been  rendered  against  him.  Thus,  thoo^ 
the  judgment  in  a  scire  /ocios  to  foreclose  a  morligage  revived  againstaa 
administrator,  may  in  form  be  personal  against  him  for  the  zeooveiy  oi 
the  debt,  it  must  be  considered  as  being  a  judgment  against  the  land. 

Tbb  IssniNO  OF  A  Spioial  Fbbi  Fagiab  upon  a  Gbnxbal  Juxkucint  b 
but  an  inegularity,  and  therefore  must  be  taken  advantsge  of,  if  at  a]]» 
in  a  direct  proceeding. 

Whxbb  THB  Dxibndant  TO  A  FiBBX  Fagiab  hss  Submitted  to  it,  a  stntt^^sr 
to  the  record  can  not  avail  himself  of  any  irregularities  eristing  tbvein. 

8alb  undsb  a  Fibbi  Facias,  thb  Stat  of  which  has  bbbn  Obdbbbd  bt 
THB  OouBT,  is  but  Voidable,  not  void,  and  can  not  be  questioned  In  a 
collateral  proceeding. 

filOHT  OF  A  StBANOBB  TO  QUBSTION  A  JUDOKBNT,  FiBBI  FaOIAB,  etO.9  in  » 

collateral  action,  if  it  ezirt,  can  only  be  commeDsiiTate  in  point  d  tima 
with  the  right  of  a  party  to  the  record,  to  avoid  such  judgment^  JItH 
/adaSf  etc.,  in  some  direct  proceeding. 

Ejeotmsrt.    The  opinion  states  the  case. 

8.  T.  Logan  and  WiUiam  H.  Underwood^  for  the  plaintifb  in 
exTor. 

L.  TruwJbuU,^  contra. 

By  Court,  Thoxas,  J.  The  phuntiffs  in  enor  commenoed  their 
action  of  ejectment  against  the  defendants  and  several  other  per- 
sons, in  the  dronit  court  of  St.  Clair  county,  for  the  recoveiy  of 
the  possession  of  several  tracts  of  land  lying  in  the  said  county; 
but  on  the  trial  elected  to  proceed  agaLost  the  defendants  only, 
for  so  much  of  the  said  land  as  they  were  proved  to  have  been 
in  possession  of  at  the  commencement  of  the  said  suit. 

.  Both  parties  claimed  imder  one  Joseph  Cornelius,  in  whom  title 
was  proved  by  patent  from  the  government  of  the  United  States^ 
the  plaintiflh  deriving  title  from  the  heirs  at  law  of  the  said 
Joseph  Cornelius,  by  deeds  of  conveyance  executed  by  them» 
since  his  decease;  the  defendants,  under  a  mortgage  of  the  said 
premises  executed  by  the  said  Joseph  Cornelius  to  the  president 
and  directors  of  the  State  Bank  of  Illinois,  in  1822,  and  f  ore- 
elosed  by  proceedings  on  scire  facias  instituted  by  the  said  mort* 
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gagees  against  the  said  mortgagor,  in  his  life-time,  and  afterwards, 
by  a  suggestion  of  his  death  on  the  record,  and  a  reviyal  of  the 
said  suit  against  his  administrator,  William  A.  Beaird,  consum- 
mated against  the  latter. 

The  defendants  in  support  of  their  title  read  in  eyidence,  after 
objections  had  been  thereto  made  by  the  plaintiffs,  and  over- 
ruled by  the  court: 

1.  A  judgment  by  de&ult,  rendered  in  the  aforesaid  suit 
against  tiie  said  William  A.  Beaird,  administrator,  etc.,  on  the 
eleventh  day  of  August,  1827,  for  eight  hundred  and  seven  dol- 
lars and  twelve  cents,  "  the  debt  in  the  scire  facias  mentioned," 
and  concluding  that  '^  they  (the  said  plaintiffs  therein)  have  exe- 
cution according  to  the  form  of  the  statute  of  this  state." 

2.  A  special  writ  oifierifacias  issued  on  said  judgment  against 
the  said  mortgaged  premises,  dated  January  7, 1828,  directed  to 
the  coroner  of  the  said  county  of  St.  Clair,  for  execution,  and 
reciting  the  judgment  rendered  against  the  said  administrator, 
as  having  been  recovered  **  by  reason  of  the  non-performance  of 
the  covenants  in  said  scire  facias  mentioned."  A  return  by  the 
said  coroner,  dated  January  17, 1828,  showing  a  levy  by  him  of 
the  said  scire  facias  on  the  said  premises,  and  that  further  pro- 
ceedings thereon  had  been  stayed  by  order  of  the  judge  of  the 
circuit  court;  and  a  further  return  by  the  said  coroner,  dated 
April  23, 1828,  showing  a  sale  by  him  on  that  day,  by  virtue  of 
the  eaiA  fieri  facias^  and  on  his  aforesaid  levy,  of  a  part  of  the 
said  premises  to  Ghiy  Morrison,  and  the  residue  to  Ninian  Ed- 
wards, for  two  thirds  of  the  appraised  value  thereof,  or  more; 
and, 

3.  A  deed  from  the  said  coroner  to  the  said  Ninian  Edwards 
for  that  portion  of  the  said  land  purchased  by  him,  and  em- 
bracing the  land  in  the  possession  of  the  said  defendants,  dated 
July  25,  1829. 

The  jury  found  a  verdict  for  the  defendants,  on  which  the 
court  rendered  judgment  in  their  favor  for  costs.  The  case  is 
now  brought  by  the  plaintiffs  into  this  court,  for  the  reversal  of 
that  judgment,  and  the  opinion  of  the  circuit  court,  in  adnut- 
ting  the  judgment,  ./^^ri/ocuzs,  and  deed  aforesaid  in  evidence,  la 
assigned  for  error. 

The  only  question  presented  for  our  determination  is  as  to  the 
validity  of  the  sale  under  which  the  defendants  claim  the  land 
in  controversy.  Those  afi&rming  its  validity  admit  that  the  legal 
title  to  the  said  land  was  in  Joseph  Cornelius,  the  mortgagor,  in 
his  life-time,  and  immediately  on  his  decease  vested  in  his  heirs 
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at  lawy  so  as  to  entitle  them,  or  their  grantees,  to  possession,  as 
against  the  whole  world,  except  the  mortgagees,  or  persons 
legally  claiming  under  this  mortgage;  bat  they  Tnaintftin  that 
the  defendants  haye  acquired  the  legal  title  to  the  said  premises 
under  the  said  mortgage,  and  that  the  judgment,  ./!m/acia«,  and 
deed,  the  legal  admissibility  of  which  in  evidence  is  questioned 
by  the  assignment  of  errors,  are  competent  evidence  to  establish 
that  fact.  The  opposing  party,  conceding  that  the  mode 
adopted  for  the  involuntuy  alienation  of  the  title  of  the  said 
heirs,  by  a  foreclosure  of  the  mortgage  of  their  ancestor,  by 
mnrefaoiaa,  was  authorized  by  law,  and  would  hare  been  legally 
sufficient  for  that  purpose,  had  the  requisitions  of  the  statute, 
in  such  case  made  and  provided,  been  strictly  complied  with  in 
the  proceedings  relied  on  by  the  claimants  under  the  said  mort- 
gage, in  this  case,  neyertheless,  contend,  that  the  said  proceed- 
ings were  not  in  confoimiiy  to  the  said  statute,  and  that  conse- 
quently the  title  of  the  said  heirs  was  not  thereby  divested. 

In  support  of  their  position,  that  the  aforesaid  judgment, 
Jieri/acias,  and  deed  were  improperly  received  in  evidence  by 
the  circuit  court,  for  the  purpose  of  showing  title  to  the  prem- 
ises in  dispute,  in  the  defendants,  the  counsel  for  the  plaintifib 
make  the  following  points  for  the  consideration  of  the  court,  to 
wit: 

1.  That  the  said  judgment  was  erroneous  for  not  being  against 
the  mortgaged  premises;  and  that,  moreover,  it  was  a  judgment 
against  the  said  William  A.  Beaird,  administrator,  etc.,  de  bonis 
propriis,  and  if  not  absolutely  void,  was  a  lien  only  on  the  real 
estate  of  the  said  William  A.  Beaird. 

2.  That  the  Bsadjierifaciaa  was  void  on  its  face,  because  there 
was  no  judgment  to  support  it,  there  being  a  variance  between 
the  said  judgment  and  ^fieri  facias  in  this,  that  the  judgment  is 
in  debt,  and  the  fieri  facias  is  for  the  collection  of  "  damages 
for  the  non-performance  of  covenants;"  and  the  esiA  fieri  facias^ 
while  it  recites  a  general  judgment  against  the  said  William  A. 
Beaird,  administrator,  etc.,  requiring  the  officer  to  sell  the  real 
estate  of  the  heirs  of  the  said  Joseph  Cornelius,  deceased,  who 
were  no  parties  to  the  judgment,  to  satisfy  the  same. 

3.  That  the  deed  was  inadmissible  in  evidence,  first,  because 
there  were  no  judgment  and  execution  to  found  it  upon ;  secondly, 
because  it  shows  on  its  face  that  on  a  general  judgment  against 
William  A.  Beaird,  administrator,  etc.,  the  lands  of  the  heirs  of 
Joseph  Oomelius,  deceased,  were  sold;  thirdly,  because  it  shows 
ft  total  want  of  jurisdiction  in  the  court  to  issue  eaiidi  fieri  facias  on 
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tuid  judgment,  and  that  therefore  the  sale  was  void;  and  f onrthlj, 
l)ecanse  the  sale  on  tiie  fieri  facias  was  made  in  violation  of  the 
judge's  order,  and  when  by  the  return  of  the  Baidfieri/acias,  it 
liad  becomeyUnc^zM  officio. 

These  objections  to  the  validity  of  the  defendants'  title  to  the 
land  in  controversy  are  based  upon  the  acknowledged  principle, 
that  where  a  person  claims  title  to  land  by  matter  in  pais^  he 
nxist  show  every  step  required  by  law,  for  the  establishment  of 
such  title,  to  have  been  regularly  taken;  but,  as  will  be  perceived, 
no  irregularify  in  the  proceedings  by  the  ofiicer  making  the  sale 
as  charged,  except  in  one  particular,  his  alleged  violation  of  the 
•order  of  the  circuit  judge,  etc.  The  supposed  irregiilarities  in 
'.the  judgment  askd  fieri  fadaa  are  mainly  complained  of.  If 
'these  objections,  as  well  to  the  judgment  and  fieri  facias,  as  to 
4he  manner  of  executing  the  latter,  are  found  untenable,  those 
anade  to  the  deed,  being  entirely  based  on  them,  must  also  fall 
to  the  ground. 

The  first  two  points  may  be  considered  together,  so  far  as  they 
relate  to  alleged  irregularities  and  errors,  in  the  judgment  and 
fieri  fadaa.  Was  there,  then,  any  such  irregularity  as  is  com- 
plained of,  in  these  proceedings  or  either  of  them?  And  if  so, 
should  they  therefore  have  been  excluded  from  the  jury,  on  the 
trial  of  this  cause  in  the  court  below  ? 

That  there  was  error  in  the  judgment,  by  reason  of  its  not  di- 
recting the  sale  of  the  mortgaged  premises,  as  required  by  the 
statute,  and  that  for  such  error,  it  might  have  been  reversed  on 
appeal,  or  writ  of  error  brought  by  the  defendants  therein  to 
this  court,  can  not  be  doubted.  The  case  of  MarshaU  v.  Maury, 
1  Scam.  282,  settles  that  question.  And  it  may  also  be  admit- 
ted that  the  special  fieri  facias  issued  on  said  judgment  might, 
ior  the  objections,  or  some  of  them,  urged  against  it  by  the 
plaintifPs  counsel,  have  been  quashed,  on  motion  of  the  defend- 
ant therein.  But  the  defendant  in  the  said  judgment  and  fi/eri 
facias  not  having  availed  himself  of  his  privilege  of  procuring 
the  reversal  of  the  one,  or  the  quashing  of  the  other,  they  could 
neither  of  them  be  collaterally  inquired  into  and  declared  in- 
valid, at  the  instance  of  a  stranger,  in  this  proceeding,  unless 
ihey  were  not  only  voidable  for  error  and  irregularity,  but  abso- 
lutely void. 

If  the  court  rendering  the  judgment  had  jurisdiction  of  the  per* 
eon  of  the  defendant,  and  of  the  subject-matter  of  the  suit,  then 
whether  its  decisions  were  correct  or  not,  the  judgment,  imtil  re- 
versed, is  binding  in  every  other  court.    Having  a  right  to  decide 
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ererj  question  that  occnned  in  the  canse ,  its  eirors  and  irregular- 
ities,  if  they  existed  in  the  judgment,  should  have  been  corrected 
in  this  court;  if  in  the  issuing  of  final  process  or  the  proceedings 
of  the  officers  thereon,  by  some  direct  proceeding  before  the 
same  court  to  set  them  aside;  neither  one  nor  the  other  could 
hare  been  legally  examined  into,  when  brought  up,  as  they  were 
in  this  case,  in  the  court  below,  collaterally.  But  if  there  was  a 
total  want  of  jurisdiction  in  the  court,  and  it  therefore  acted 
without  authority  in  the  premises,  its  proceedings  were  not 
merely  voidable,  but  Toid,  and  a  nullity,  conferring  no  right,  and 
affording  no  protection  to  those  claiming,  or  acting  under  them, 
and  consequentiy  should  have  been  rejected,  although  unre- 
rersed,  and  collaterally  drawn  in  question,  on  the  trial  in  the 
circuit  court.  This  is  the  doctrine  established  by  the  supreme 
court  of  the  United  States  in  the  cases  of  Elliott  t.  Peianol,  1 
Pet.  840;  Thompson  v.  Tolmie,  2  Id.  163,  169;  and  Voorheea  t. 
The  United  States  Bank,  10  Id.  474;  and  is  fully  recognized  by 
this  court,  in  the  case  of  Buohmaster  y.  Carlin,  8  Scam.  107. 

By  the  application  of  these  principles  to  this  case,  it  must  be 
apparent  that,  as  the  judgment  in  question  was  rendered  by  a 
court  of  competent  jurisdiction,  it  was,  although,  as  already 
admitted,  reversible  for  error,  not  absolutely  void,  and  was 
therefore  properly  received  in  evidence,  on  the  trial  in  the  court 
below. 

It  was,  however,  contended,  that,  even  if  the  judgment  was  not 
void,  it  was  nevertheless  to  be  considered  as  a  judgment  against 
the  administrator,  William  A.  Beaird,  de  bonis  propriis,  and 
that  consequentiy  the  fieri  facias  issued  on  it,  against  the  lands  of 
the  heirs  of  Joseph  Cornelius,  was  not  only  irregular,  but  wholly 
void.  The  authoriiy  relied  upon  in  support  of  this  position  (2 
Tidd's  Pr.  993)  would  certainly  be  in  point  and  conclusive, 
if  the  court  had  had  (as  in  the  class  of  cases  referred  to  in  the 
text)  jurisdiction  of  the  person  of  the  administrator,  in  any  pro- 
ceeding against  him  in  personam  and  of  the  subject-matter  of 
such  suit.  In  such  case  (as  was  held  in  Greenwood  v.  SpiUer,  2 
Scam.  504,  which  was  an  action  of  covenant  against  an  admin- 
istrator), no  judgment  could  be  rendered,  nor  execution  issued, 
legally  authorizing  the  sale  of  the  lands  of  the  intestate.  But 
that  authoriiy  has  no  application  to  the  case  imder  consideration. 
This  will  be  apparent  on  a  moment's  reflection  as  to  the  means 
by  which  and  the  purposes  for  which  the  defendant,  William  A. 
Beaird,  was  in  court.  The  law  authorized  proceedings  against 
the  administrator,  hy  scire  facias,  to  foreclose  the  mortgage  of 
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his  intestate;  the  court,  therefore,  after  scire  facias  had  been 
sued  out  against  and  served  upon  the  latter,  and  his  death  had 
been  suggested  on  the  record,  legally  acquired  jurisdiction  of 
the  person  of  the  former,  by  the  revival  of  the  suit  against  him, 
but  only  for  the  purposes  of  that  suit.  For  any  other  purposes 
he  was  a  stranger  to  the  record,  and  a  judgment  de  bonis  propriis 
or  de  bonis  teslaloris  against  him  would  have  been  as  wholly  void  as 
if  rendered  against  any  other  person  not  named  on  the  record. 
But  in  respect  to  that  proceeding  (the  foreclosure  of  the  mort- 
gage), the  court  was  legally  authorized  to  render  such  judgment 
against  him,  as  administrator,  as  might  have  been  rendered 
against  the  mortgagor  himself,  had  he  lived;  and  the  judgment 
that  was  rendered,  and  the  proceedings  under  it,  are  to  be  con- 
sidered precisely  as  they  would  be  if  in  the  life-time  of  the  said 
mortgagor,  they  had  been  rendered  against  him.  Then  the 
judgment  in  question  having  been  rendered  in  a  proceeding  in 
reniy  could  not  have  been  against  the  defendant  in  persoviam^ 
and  consequently  the  e^c\s1  fieri  facias  under  consideration  was 
not  void  for  the  reason  assigned. 

But  it  was  urged  in  argument,  that  as  the  judgment  was  gen- 
eral, it  would  not  warrant  the  issuing  of  the  spofnaX  fieri  facias^ 
and  that  the  latter,  being  unauthorized  by  law,  was  therefore 
void;  and  to  support  that  position  the  case  of  Clemson  v.  JSruper^ 
Bieese,  162,  and  2  Tidd's  Pr.  998,  were  relied  on. 

On  examination  of  the  case  first  refeired  to,  it  will  be  found 
to  have  no  reference  whatever  to  the  matter  in  controverefy,  the 
points  decided  by  it  being  solely  in  relation  to  assigning  a 
refusal  to  grant  a  new  trial  for  error,  and  to  the  time  and  mode 
of  taking  a  bill  of  exceptions.  The  dictum  in  Tidd  is  based  upon 
the  authority  of  Buxton  et  al,  v.  Mdrdin,  1  T.  B.  80;  Clarke  v. 
Clement  etal.,  6  Id.  525;  and  OiU  v.  Scrivens,  7  Id.  27;  and  in 
all  these  cases,  the  question  was  made  not  collaterally,  but  by 
direct  proceedings  before  the  proper  court,  on  motion  to  quash 
by  the  defendants  in  the  several  irregular  writs  respectively. 
Gdiese  authorities,  therefore,  do  not  in  the  least  degree  militate 
against  the  doctrine  hereinbefore  stated.  There  are,  however, 
numerous  authorities  directly  sustaining  it:  2  Tidd's  Pr.  1032, 
1128;  Graham's  Pr.  390;  2  Paine  &  Duer's  Pr.  295;  Blaine  v. 
The  Charles  Carter,  4  Cranch,  328,  333. 

In  the  case  last  mentioned,  a  ship  had  been  sold  under  exe- 
cutions issued  within  ten  days  aft^  judgment,  contrary  to  the 
express  provision  of  the  twenty-third  section  of  the  judiciary 
act;  but  no  writ  of  error  was  taken  out.    The  supreme  court  of 
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the  United  States  dedared,  that  if  the  executions  were  irregular^ 
the  court  from  which  they  issued  ought  to  have  been  moved  to 
set  them  aside.  They  were  not  void  because  the  marshal  could 
have  justified  under  them;  and  if  voidable,  the  proper  means  of 
destroying  their  efficacy  had  not  been  pursued.  Again:  in 
Tayloe  y.  Thomson,  5  Pet.  870,  the  same  court  affirmed  a  prin- 
ciple of  the  common  law,  *'  that  the  sale  of  a  term  of  years  un- 
der Skjierifacias,  issued  after  and  while  the  defendant  was  in 
execution  under  a  ca.  sa.,  on  the  same  judgment,  was  good, 
when  made  by  a  stranger  to  the  execution." 

The  objection  to  the  Jieri  facias,  on  the  ground  of  an  alleged 
variance  between  it  and  the  judgment,  is  equally  unavailing  to 
the  plainti£B9.  The  dictum  in  Bryan  et  al.  v.  Smiih  etal.,2  Scam. 
49,  that  if  the  strict  regular  rules  of  the  English  and  many  Amer- 
ican authorities,  in  some  of  the  state  courts,  are  to  prevail  with 
us,  they  would  warrant  the  rejection  of  an  alias  fieri  facias,  on  the 
groimd  of  its  variance  from  the  original  fieri  facias,  is  relied 
upon  to  support  that  objection;  but  I  think  that  the  rules  referred 
to  do  not  and  ought  not  to  prevail  with  us.  And  of  the  same 
opinion  was  the  judge  whose  dictum  is  above  referred  to.  He 
says  in  connection  with  it,  and  in  the  same  opinion:  ''If  the 
rigid  rules  to  which  we  have  alluded  were  adopted  in  our  courts, 
it  would  be  most  manifest  that  the  titles  to  real  estate  purchased 
under  execution  at  sherifTs  sales  might  be  most  seriously  affected 
in  numerous  cases,  if  not  entirely  destroyed.  Hence,  it  becomes 
a  question  of  great  import,  whether  the  present  practice,  al- 
though it  may  not  be  entirely  free  from  objection  from  its  loose- 
ness, had  not  better  continue  to  be  sanctioned,  than  to  innovate 
upon  it,  by  which  such  serious  consequences  might  ensue." 
The  correct  doctrine,  and  that  which  is  well  established  by 
authorities,  is  that  the  defendant  in  the  fieri  facias  having  sub- 
mitted to  it,  a  stranger  to  the  record  can  not  now  avail  himself 
of  the  irregularity  of  the  writ,  in  a  collateral  proceeding:  2 
Pet.  Dig.  269;  BisseU  v.  Kip,  6  Johns.  100. 

The  only  objection  to  the  validiiy  of  the  sale  in  question  re- 
maining to  be  disposed  of,  is  based  upon  the  alleged  irregularity 
of  the  coroner,  in  making  that  sale  in  violation  of  the  judge's 
order,  and  when  by  his  return  of  the  fieri  facias,  it  had  become 
^functus  officio.  The  existence  of  the  facts  on  which  this  objection 
IS  predicated  is  not  proved  by  the  record.  It  only  shows  a  levy  by 
ihe  officer,  a  suspension  of  proceedings  thereon,  in  obedience  to 
Hhe  order  of  the  judge,  but  no  actual  return  of  ihe  fieri  facias  out 
f>f  the  hands  of  the  officer  into  the  clerk's  office,  and  a  subsequent 
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sale  of  the  mortgaged  premises,  upon  the  said  levy.  Is  the  infer- 
ence legitimately  deducible  from  these  facts,  that  when  the  sale 
was  made,  the  order  of  the  judge  restraining  it  was  still  in  force  ? 
That  order  was  manifestly  made  to  enable  the  defendant  in  tho 
fieri  facuu  to  make  his  motion  to  quash  it.  May  we  mot,  then, 
reasonably  infer  that  such  motion  was  made  and  OTerruled,  or 
else  that  the  said  order  had  expired  by  its  own  limitation,  before 
the  sale  stayed  by  it  was  made  ?  The  fact  that  the  record  does 
not  show  that  the  defendant,  Beaird,  ever  complained  of  any 
such  irregularities  in  the  sale,  strengthens  the  presumption  that 
they  did  not  exist.  But  whether  they  did  or  not,  is  wholly  im- 
material for  the  purposes  of  the  present  inquiry.  If  they  difl 
exist,  they  might  have  so  vitiated  the  sale  as  to  have  enabled  the 
defendant  in  ^ejieri  facias,  to  have  it  set  aside  by  the  court  by 
whose  authority  it  was  made,  but  did  not  render  it  a  nullil;). 
That  court,  having  jurisdiction  of  the  matter,  alone  possessed 
the  power  to  correct  the  evil,  if  it  existed;  and  not  having  bee^ 
called  upon  to  do  so  by  the  party  against  whom  the  proceedingu 
were  had,  no  one  else  can  now  invalidate  them  in  a  collateral 
proceeding. 

To  the  numerous  authorities  already  ref eired  to  sustaining 
this  position,  one  other  may  be  added.  In  Wheaion  y.  Sexton, 
4  Wheat.  506,  the  supreme  court  of  the  United  States,  adjudi- 
cating upon  the  validity  of  the  sale  of  real  estate,  on  execution, 
says:  ''  The  purchaser  depends  on  the  judgment,  the  levy,  and 
the  deed.  All  other  questions  are  between  the  parties  to  the 
judgment  and  the  marshal;  whether  the  marshal  sells  before  or 
after  the  return;  whether  he  makes  a  correct  return,  or  any  re- 
turn at  all  to  the  vnit,  is  immaterial  to  the  purchaser,  provided 
the  vTrit  vrsa  duly  issued,  and  the  levy  vras  made  before  the  re* 
turn. 

It  may  be  proper  here,  briefly  to  examine  several  authorities, 
found  in  the  decisions  of  this  court,  and  relied  upon  to  inval- 
idate the  titie  of  the  defendants  to  the  land  in  controverefy;  in 
doing  so,  I  apprehend  that  I  vrill  be  able  to  show,  that  between 
these  authorities,  and  such  as  I  haTC  referred  to  as  sustaining 
that  title,  there  is  no  conflict.  In  Laiorenoe  ▼.  Yeaiman  etal.,2 
Scam.  17,  a  judgment  by  default  in  attachment  was  reversed 
for  the  reason  that  the  proceedings  in  the  court  below,  being 
ex  parte  and  in  rem,  were  not,  as  they  should  have  been,  in 
strict  conformity  to  the  statute,  by  the  authority  of  which  they 
were  had.  In  Day  ▼.  Gushman,  EaJUm  ds  Co.,  1  Id.  476,  and 
Marshall  ▼.  Maury,  Id.  232,  judgments  by  default,  on  aoire  facias 
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to  foreclose  mortgageBy  were  reversed  on  the  ground  (as  in  the 
case  of  Laiorenoe  v.  Yeatman  et.  cd.)  that  the  proceedings  in  these 
cases  being  sonunary  and  in  rem^  were  not,  as  they  should  have 
been,  strictly  in  pursuance  of  the  statute  authorizing  them. 

But  those  cases  were  brought  by  writ  of  error  to  this  court, 
by  the  defendants  in  the  said  erroneous  judgments  respectively, 
and  the  errors  in  the  proceedings  of  the  circuit  court  were  thus 
corrected,  as  it  is  admitted,  that  those  in  the  proceedings  under 
which  the  defendants  in  this  case  claim  might  have  been.  It 
is,  howeyer,  nowhere  intimated  by  the  court,  that  those  judg- 
ments, or  either  of  them,  could,  in  any  collateral  proceeding, 
have  been  considered  mere  nullities,  by  reason  of  the  errors  for 
which  they  were  reversed. 

In  Doe  ex  dem.  Curtis  y.  Swearingen,  Breese,  99,  it  was  held 
that  a  sheriffs  deed,  which  did  not  state  that  the  land  was  ap- 
praised, and  unsupported  by  proof  that  it  was  appraised,  was 
insufficient  to  entitle  the  lessor  claiming  under  it  to  recover  in 
ejectment.  The  laws  in  force^  when  the  sale  in  question  in  that 
case  was  made,  required  an  appraisement  of  the  land  sold  on 
execution,  and  the  coiirt  had  no  power  to  dispense  with  that 
requisition.  A  sale,  therefore,  without  appraisement,  was  abso- 
lutely void,  and  a  deed  not  showing  an  appraisement,  and  un- 
supported by  evidence  of  that  fact  aliunde,  might  be,  as  in  that 
case  it  was,  properly  rejected.  In  holding  that  deed  inadmis- 
sible in  evidence,  no  proceeding  by,  or  under  the  authoriiy  of 
the  court,  by  virtue  of  whose  process  the  sale  was  made,  was 
collaterally  reviewed.  The  difference  between  that  case  and 
this  is  apparent. 

In  Doe  ex  dem.  Smith  et  al.  v.  Hileman,  1  Scam.  825  (the  only 
case  referred  to  by  the  plaintiff's  counsel  remaining  to  be  no- 
ticed), this  court  decided,  that  an  administrator's  deed  for  real 
estate  sold  by  him,  by  virtue  of  an  order  of  the  circuit  court, 
which  did  not  set  forth  the  said  order  of  sale  at  large,  as  required 
by  law,  was  inadmissible  in  evidence,  in  an  action  of  ejectment, 
to  support  the  titie  of  the  grantee  in  such  deed.  To  have  de- 
cided otherwise  would  have  been  to  dispense  with  the  evidence 
of  sale  expressly  demanded  by  the  statute.  The  deed  upon  its 
face  was  a  nullity,  and  in  its  being  so  held,  no  act  done,  or  au- 
thorized, by  the  court  ordering  the  sale,  was  collaterally  drawn 
in  question. 

It  is  true  that  the  court  in  that  case  says,  that  * '  a  special  power 
granted  by  the  statute,  affecting  the  rights  of  individuals,  and 
which  divests  the  titie  to  real  estate,  ought  to  be  strictiy  pursued. 
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and  should  so  appear  on  the  face  of  the  proceedings;''  bat  that 
they  do  not  desire  to  be  understood  as  deciding,  that  in  eyexy 
case,  in  which  the  '*  special  power"  referred  to  by  them  is  not 
"  strictly  pursued/'  all  acts  done  in  the  exercise  of  such  "  power^* 
are  therefore  necessarily  to  be  declared  Toid,  is,  I  think,  appa- 
rent from  other  portions  of  the  same  decision.  They  say  further, 
that  ''the  circuit  court  has  no  power  to  direct  a  sale  of  real 
estate  by  an  administrator,  to  be  made  for  any  other  funds  than 
the  legal  currency  of  the  state.  The  direction  to  take  payment 
in  notes  of  the  State  Bank  of  Illinois  was  not  warranted  by  law. 
But  such  direction  did  not  render  the  proceedings  void,  but 
voidable  only.  Such  a  direction  does  not  render  a  record  of  an 
order  of  sale  inadmissible  in  evidence."  This  court,  then,  in 
that  case,  expressly  recognizes  the  distinction,  made  in  all  the 
authorities  on  the  subjeat,  between  acts  done  as  well  without  the 
authority  of  law,  as  without  any  order  of  a  court  of  competent 
jurisdiction,  to  sustain  them,  and  therefore  void,  and  such  as 
are  done  by  authority  of  such  court,  although  not  in  strict  pur- 
suance of  law,  and  therefore  voidable. 

By  placing  in  juxtaposition  with  these  authorities  of  the  plaint- 
tiff's  coimsel,  the  case  of  Voorhees  v.  The  United  States  Bank,  10 
Pet.  474,  hereinbefore  referred  to,  it  will  be  perceived  that  the 
doctrine  of  the  supreme  court  of  the  United  States  and  this 
ooturt  entirely  harmonize  on  this  subject.  In  that  case,  the  va- 
lidiiy  of  a  deed  to  lands  acquired  under  proceedings  in  attach- 
ment, being  ex  parte  and  in  rem,  was  sustained  against  the 
grantee  of  the  judgment  debtor,  seeking  collaterally  to  avoid 
it,  although  the  record  did  not  show  a£Srmatively  a  strict  com- 
pliance with  the  statute  authorizing  those  proceedings.  The 
court  there  **  give  a  distinct  and  unqualified  negative,"  as  they 
say,  **  both  on  principle  and  authority,  too  well  and  long  settled, 
to  be  questioned,"  to  the  proposition  made  as  the  basis  of  the 
attack  on  the  title  derived  under  the  said  sale,  ''  that  a  sale  by 
order  of  a  court  of  competent  jurisdiction,  may  be  declared  a 
nullity  in  a  collateral  action,  if  the  record  does  not  show,  affirm- 
atively, the  evidence  of  a  compliance  with  the  terms  prescribed 
by  the  law  in  making  such  sale."  They  however  admit,  that  for 
the  irregularities  complained  of,  in  the  proceedings  imder  which 
title  in  that  case  was  derived,  those  proceedings  might  have  been 
invalidated,  by  the  proper  court,  on  application  of  the  defend- 
ant therein. 

There  is  another  important  consideration  involved  in  this 
^Mse,  whichy  also  arising  in  the  case  of  Voorhees  v.  The  Umied 
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8iate%  Bank,  just  referred  to,  received,  as  it  merited,  much  of  the 
attention  of  the  enlightened  tribunal  deciding  that  case.  It  is 
whether,  if  a  stranger  to  the  record  possess  the  same  right  of 
objecting  collaterally  to  the  jvLdgmeni,  fieri  fadaa,  etc.,  that  the 
defendant  therein  would  have  possessed  on  writ  of  error,  ap- 
peal, or  motion  to  quash,  etc.,  the  right  of  the  former  should 
be  allowed,  in  point  of  time,  to  suryive  that  of  the  latter.  In 
the  spirit  of  that  decision,  we  say  that  it  should  not  be  so.  If 
the  plaintiff,  in  erroneous  and  irregular  proceedings  at  law,  could 
not  be  disturbed  in  the  enjoyment  and  use  ol  money  made 
under  them,  repose  for  that  reason  ought  assuredly  to  be  ex- 
tended to  innocent  x>ersons  in  the  enjoyment  of  rights  acquired 
under  such  proceedings. 

In  this  case,  then,  if  the  errors  and  irregularities  complained 
of  in  the  judgment,  fieri  facias,  etc.,  in  question,  ever  could 
collaterally  have  been  inquired  into  (as  they  could  not  have 
been),  they  ought  now  to  be  held  beyond  the  reach  of  such 
attack;  although  those  proceedings  were  originally  voidable  at 
the  instance  of  the  defendant  therein.  Time  has  long  since 
cured  their  defects,  and  now,  by  limitation  of  law,  they  are  as 
irreversible  as  any  judgment  of  this  court  possibly  could  be. 
Then  should  any  one  else  be  permitted,  by  indirection,  to  do 
what  the  defendant  in  those  proceedings  could  not  do  directly? 
Justice,  policy,  and  the  best  interests  of  conmiunily,  all  demand 
a  negative  response  to  this  proposition. 

The  foregoing  views  dispose  of  the  objections  to  the  intro* 
duction  in  evidence  of  the  coroner's  deed  to  Ninian  Edwards. 
Those  objections  amounted  to  a  mere  corollary  from  the  postu- 
late of  the  plaintiff's  counsel,  that  the  judgment,  fieri  faciaa, 
and  sale  were  void.  The  premises  being  denied,  the  deductions 
drawn  from  them,  of  course,  need  not  be  further  controverted. 

It  is  true  that  the  pertinency  of  this  deed,  to  the  point  in  issue, 
is  not  very  apparent  from  the  record,  as  of  itself  it  would  not 
show  the  defendants  to  have  been  in  possession  of  the  premises 
in  controversy,  under  the  mortgage;  but  as  the  bill  of  exceptions 
does  not  purport  to  exhibit  all  the  evidence  that  was  offered  on 
the  trial,  and  as  no  objection  was  made  to  the  admissibility  of 
this  deed,  on  the  ground  of  its  immateriality,  it  may  be  fairly 
presumed,  that  it  was  used  only  as  a  link  in  the  chain  of  the  de- 
defendants'  titie  to  the  said  premises,  derived  from  the  grantee 
in  the  said  deed. 

The  judgment  of  the  circuit  court  is  affirmed,  with  costs. 

Judgment  affirmed. 
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lEEiouiiABiTm  OT  AN  OmcfEB  Di  A  Salb  uiiDXB  EzsouTioir  iwied  on 
a  Judgment  in  a  case  where  the  oonrt  had  Jurisdiction,  do  no  more  than  make 
the  sale  voidable;  they  mnst  be  taken  advantage  of,  if  at  all,  in  a  direct  pRh 
ceeding.  Thus  each  a  sale  can  not  be  avoided  in  a  collateral  action,  because 
the  sheriff  failed  to  give  proper  notice  of  the  sale:  Jtteimm  v.  Spink,  60  HL 
41019;  McOormiekr.WlMer,9fi  Id.  119;  (hokv.ClUe(^f^  Seealso 

J>urham  v.  Beaton,  28  Id.  272,  all  citing  the  principal  case. 

Whin  a  Oomr  sas  Aoquibu)  JuBisDionoir,  its  judgment  is  conidiisive 
wherever  drawn  collaterally  into  question:  Budtntuter  v.  Sydor,  12  DL  214; 
^Toftsow  V.  Amhi,  02  Id.  164;  MvifonL  v. Stakenback, 46  Id. 906;  MiffgY.Oook 
4  Glim.  849;  Lane  v.  B<mmelman,  17  BL  97,  all  citing  the  principal  case.  To 
the  same  effect,  Bameier  v.  Biggineon,  82  Am.  Dec  18i;  Skkmer  v.  Jfoow,  80 
Id.  166. 

A  PuBOBABSB  UBDXB  A  DiORKB  is  not  bound  to  look  bqrondy  and  is  pro* 
teoted  thoogh  the  decree  be  afterwards  set  aside:  Fsaeler  v.  Fleming,  66  DL 
400^  citing  the  principal  case.    See  also  note  to  JAUie  v.  Btmet,  28  Id.  868. 

Though  a  Judohsnt  on  Fo&bolosubb  omit  to  order  a  sale  of  the  mort- 
gaged property,  or  to  award  a  special  Jieri  /aeiae,  yet  it  is  merely  erroneous, 
not  void;  and  so  of  the  special  execution  which  may  be  issued  against  the 
land,  for  though  it  might  be  quashed  in  a  direct  proceeding,  the  sale  there- 
under can  not  be  avoided  in  a  collateral  proceeding:  BoehM  v.  Jcnee,  21  HL 
88& 
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[4  BOAXifoir,  888.] 

JVDOHXNT  Taken  in  a  Sister  State  may,  when  the  ground  of  an  action 
in  this,  be  impeached  for  fraud,  or  by  showing  that  the  court  by  which 
it  was  rendered  had  not  jurisdiction  of  the  person  of  defendant  or  of  the 
subject-matter. 

Wbebb  the  Reoobd  of  a  Coubt  or  General  JuBnoDionoN  shows  personal 
service  of  process  upon  defendant,  it  is  conclusive  upon  him,  and  estops 
him  from  denying  the  jurisdiction  of  the  court  over  his  person. 

Where  the  Bboord  of  a  Court  Shows  neither  Service  of  Process 
nor  notice  to  the  defendant  nor  appearance  by  him,  the  judgment  is  a 
nullity  when  attempted  to  be  enforced  in  another  state. 

BaooBD  which  Shows  Service  of  Process,  a  notice  to  the  defendant,  or 
an  appearance  for  him,  not  amounting  in  either  case  to  personal  notice 
or  appearance,  raises  a  presumption  in  favor  of  the  Jurisdiction  of  the 
court,  but  such  presumption  may  be  met  and  overcome  by  proof  that  the 
service  was  not  sufficient  under  the  laws  of  the  state  where  the  judgment 
was  taken,  or  by  other  countervailing  proof. 

Is  IB  Ck>HPETENT  FOR  A  StATE  TO  DECLARE  WHAT  MANNER  OF  SERVICE  Of 

Process  shall  be  sufficient  to  bring  its  citizens  into  court;  but  its  regula- 
tions can  not  operate  eztraterritorially,  and  therefore  are  not  biodingnpoii 
of  other  states  unless  they  go  voluntarily  within  its  limits. 


Debt.    The  opinion  states  the  case. ' 

J.  A.  McDcugaU,  for  the  plaintiff  in  error. 

O.  H.  Browning  and  N.  BushneU,  conira. 
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By  Court,  Tbbat,  J.  Bimeler  brought  an  action  against  Daw- 
eon  and  Welch.  There  was  service  of  process  on  Dawson  only. 
The  declaration  was  in  debt  on  a  judgment  recovered  by  the 
plaintiff  against  the  defendants,  in  the  court  of  common  pleas 
of  Starke  couniy,  in  the  state  of  Ohio,  on  the  eighteenth  of 
June,  1838,  for  three  hundred  and  sixiy-two  dollars  and  eighty- 
six  cents  damages,  and  eight  dollars  and  eighty-seven  cents 
costs.  Dawson  pleaded,  1.  Ntd  del  record;  2.  That  he  was  not 
personally  served  with  process,  and  had  no  notice  of  the  pend* 
eaej  of  the  suit  in' which  the  judgment  was  recovered.  To  the 
second  plea  the  plaintiff  replied,  that  the  defendant  had  notice 
of  the  pendency  of  the  suit.  The  cause  was  tried  by  the  court 
On  the  trial,  the  plaintiff  read  in  evidence  the  record  (duly  au- 
thenticated) of  a  judgment  like  the  one  set  out  in  the  declara- 
tion. The  record  showed  personal  service  of  process  on  Welch, 
and  service  on  Dawson  by  leaving  a  copy  of  the  summons  at  his 
residence,  and  the  rendition  of  a  judgment  by  default  against 
both  of  the  defendants.  This  was  all  of  the  evidence.  The 
court  determined  that  the  record,  for  the  want  of  personal 
service  of  process  on  Dawson,  was  not  evidence  of  indebtedness 
against  him,  and  rendered  a  judgment  in  his  favor  for  costs. 
That  decision  is  now  assigned  for  error. 

The  only  question  for  consideration  is,  whether  the  record  in* 
troduced  by  the  plaintiff  furnished  sufficient  evidence  to  sustain 
his  action.  The  judgments  in  personam  of  one  country  can  be 
enforced  by  suit  in  the  judicial  tribunals  of  another  country. 
It  is  admitted  by  all  the  courts,  that  the  foreign  judgment  is 
frima  facie  evidence  to  sustain  the  action,  and  is  to  be  deemed 
sufficient  until  the  contrary  is  established.  The  only  question 
about  which  there  seems  to  be  any  diversity  of  opinion  is, 
whether  the  judgment  is  to  be  considered  as  conclusive,  so  as 
to  prevent  the  defendant  from  going  behind  it,  and  instituting 
an  inquiry  into  the  original  merits  of  the  controversy.  In  the 
case  of  Walker  v.  WUter,  Doug.  1,  Lord  Mansfield  held,  that 
although  the  judgment  gave  a  ground  of  action,  it  was  only 
prima  facie  evidence,  and  might  be  inquired  into  and  examined. 
The  same  doctrine  was  maintained  in  the  cases  of  Phillips  v. 
Hunter,  2  H.  Bl.  410;  HaU  v.  Odber,  11  East,  118;  Bayley  v. 
Edwards,  3  Svmns.  708;  and  ArruM  v.  Bedfem,  2  Car.  &  P. 
88.  Notwithstanding  the  expressions  of  some  judges  that 
the  judgment  ought  to  be  regarded  as  conclusive  between  the 
parties,  when  sued  on  in  a  foreign  court,  the  rule  clearly  de- 
dudble  from  the  decisions  of  the  British  courts  is.  that  the 
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jodgmeDt  is  to  bereceiyed  in  the  firet  insianoe  as  prhna  facie 
eTidenoe  of  indebtedness,  and  the  defendant  is  allowed  to  im- 
peach the  justice  of  it,  or  show  that  it  was  anduly  or  irregularly 
obtained.  The  same  role  has  been  generally  recognized  and 
followed  by  the  courts  of  this  country,  in  relation  to  judgmentr 
rendered  out  of  the  jurisdiction  of  the  United  States:  2  Eenfa 
Com.  120;  Eiichcock  v.  Aicken,  1  Cai.  4G0;  HubbeU  v.  Coudrey, 
6  Johns.  132;  Taylor  t.  Brydcn,  8  Johns.  173;  BarUeU  Y.Knighi, 
1  Mass.  401  [2  Am.  Dec.  36];  Duirick  t.  AUen,  8  Id.  273  [10 
Am.  Dec.  105];  Bissell  y.  Brigga,  9  Id.  462  [6- Am.  Dec.  88]. 

The  constitution  of  the  United  States  declares  that  full  faith 
and  credit  shall  be  given  in  each  state  to  the  public  acts,  reo* 
ords,  and  judicial  proceedings  of  every  other  state,  and  confers 
power  on  congress  to  provide  the  manner  in  which  the  same 
may  be  proved,  and  the  effect  thereof.  Congress,  legislating  in 
pursuance  of  this  authority,  has  provided  the  mode  of  authen- 
ticating the  records  and  judicial  proceedings  of  the  states,  and 
declared,  that  they  shall  have  such  fidth  and  credit  given  them 
in  every  court  of  the  United  States,  as  they  have  by  law  or 
usage  in  the  courts  of  the  state  from  whence  taken,  or  where 
rendered:  Act  of  Congress  of  tweniy-sixth  of  May,  1790. 

The  supreme  court  of  the  United  States,  in  the  case  of  JfiBt 
V.  Duryee,  7  Cranch,  481,  decided  that  nil  debet  was  not  a  good 
plea  to  an  action  founded  on  the  judgment  of  a  court  of  record 
of  another  state,  and  that  the  same  effect  was  to  be  given  to  the 
judgment  as  would  be  in  the  state  where  rendered;  that  the 
judgment  was  to  be  considered  as  conclusive  in  every  other 
state,  if  the  courts  of  the  particular  state,  where  recovered, 
would  hold  it  conclusive.  The  same  principle  was  afterwards 
affirmed  by  that  court,  in  the  case  of  Hampton  v.  MoConnel^  3 
Wheat  234. 

Prior  to  the  decision  in  MUa  v.  Duryee^  the  general  tenor  of 
the  decisions  of  the  state  courts  had  been  to  regard  the  judg- 
ments of  another  state  in  the  light  of  foreign  judgments.  The 
effect  of  that  decision  was  to  place  them  on  the  footing  of 
domestic  judgments,  and  to  give  them  the  same  dignity  and 
conclusive  effect,  when  sued  on  in  a  different  state,  that  they 
had  in  the  state  where  rendered.  That  decision  has  been  ac- 
quiesced in  and  followed  by  the  state  tribunals,  and  may  now 
be  regarded  as  the  settled  law  of  the  country.  The  doctrine  of 
that  case,  however,  is  to  be  understood  as  applying  to  judg- 
ments in  personam,  and  to  those  with  these  qualifications:  that 
the  defendant  may  impeach  the  judgment,  by  showing  that  it 


Dec.  1843.]  Bimeleb  u  Dawson.  433 

ivaa  fiandiilently  obtained^  or  that  the  court  rendering  it  had 
no  jorifldiotion  of  his  person,  or  of  the  subjedhmatter. 

In  Borden  y.  FUch,  15  Johns.  121  [8  Am.  Dec.  22S],  it  was 
decided,  that  a  judgment  recoyered  in  the  state  of  Yermont, 
against  a  party  who  resided  out  of  that  state,  and  had  no  notice 
of  the  pendency  of  the  trial,  was  yoid,  and  could  not  be  en* 
forced.  The  court  also  asserts  the  principle  that  a  judgment 
may  be  impeached  for  fraud.  In  Andrews  y.  Montgomery ^  19 
Johns.  162  [10  Am.  Dec.  213],  the  court  says,  that  the  case  of 
MUk  y.  Duryee  was  neyer  intended  to  preclude  a  party  from 
showing  that  the  judgment  had  been  fraudulently  obtained,  or 
rendered  lyy  a  court  which  had  no  jurisdiction  of  his  person. 
The  same  principles  are  recognized  and  affirmed  in  the  cases 
of  Shwmway  y.  StiUman^  4  Oow.  292  [15  Am.  Dec.  374];  Bi8se& 
y.  BriggSy  9  Mass.  462  [6  Am.  Dec.  88];  Harrod  y.  Barretto,  1 
Hall,  155;  Starbuck  y.  Murray,  5  Wend.  148  [21  Am.  Dec.  172}; 
Hall  y.  WiUiams,  6  Pick.  232  [17  Am.  Dec.  356];  and  Shumwayr 
StUlman,  6  Wend.  447. 

In  the  two  cases  last  named,  the  rule  is  laid  down,  that  where 
the  record  of  a  judgment  of  a  court  of  general  jurisdiction  shows 
either  that  the  defendant  was  personally  seryed  with  process,  or 
personally  appeared  to  the  action,  then  the  record  is  conclusiye, 
and  the  defendant  is  estopped  by  it  from  denying  the  jurisdic- 
tion of  the  court  oyer  his  person.  To  the  same  effect  is  the 
decision  of  this  court  in  the  case  of  Bust  y.  Frothingham,  Breese, 
258.  AU  of  the  authorities  agree,  that  if  the  record  fails  to  show 
affirmatiyely  this  mode  of  service  on,  or  appearance  by,  the  de- 
fendant, it  furnishes  at  most  hut  prima  facie  proof  of  the  juris- 
diction of  the  court,  and  its  authority  to  render  the  judgment. 
Where  the  record  shows  neither  service  of  process,  nor  notice  to 
the  defendant,  nor  appearance  by  him,  the  judgment  is  a  nullity, 
when  attempted  to  be  enforced  in  another  state,  the  record  not 
affording  eyen  a  presumption  in  fayor  of  the  jurisdiction.  But 
if  the  record  shows  that  there  was  a  service  of  process,  a  notice 
to  the  defendant,  or  an  appearance  for  him,  not  amounting,  in 
either  case,  to  personal  notice  or  appearance,  then  the  presump- 
tion from  the  record  is,  that  the  court  had  jurisdiction,  and 
proceeded  in  conformity  to  the  laws  of  the  state,  and  until  such 
presumption  is  rebutted  by  the  defendant,  the  judgment  is  con- 
clusiye. 

The  laws  of  the  seyeral  states  proyide  different  modes  of 
bringing  parties  into  court.  In  some  states,  personal  service  of 
process  is  required,  while  in  other  states  that  mode  is  not  indis- 
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pexusable,  but  a  parly  xnay  be  xeqtdied  to  appear  and  defend  an 
action,  on  notice  by  pubUcation,  or  by  the  leading  of  process  at 
his  residence.  It  is  doubtless  competent  for  each  state  to  adopt 
its  own  regulations  in  this  respect,  which  will  be  binding  and 
obligatory  on  its  own  citizens.  We  can  not  doubt  the  right  or 
power  of  the  state  of  Ohio  to  provide  that  the  kind  of  service 
which  it  appears  was  made  in  this  case  shaU  be  sufficient  to 
authorize  its  courts  to  take  jurisdiction  of  he  person  of  a  de- 
fendant, and  proceed  to  hear  the  case,  and  nder  judgment.  A 
judgment  thus  rendered  against  one  of  its  citizens  would  be 
binding  and  condusiTe  on  him,  for,  owing  allegiance  to  the 
state,  he  is  bound  by  its  laws,  and  amenable  to  its  judicial 
tribunals.  That  state,  howerer,  can  not,  in  that  way,  get  juris- 
diction oyer  the  people  of  other  states.  Its  laws  can  only  op- 
erate within  its  own  territory,  and  on  its  own  citizens.  They 
oan  not  be  made  to  operate  extraterritorially,  or  on  the  citizens 
of  other  states,  unless  they  go  yoluntarily  within  its  limits. 

In  the  present  case,  the  record  is  not  condusiYe  proof  tiiat 
the  court  in  Ohio  had  jurisdiction  of  the  person  of  the  defend- 
ant. It  is  but  prima  facte  evidence  of  the  jurisdiction,  and  of 
the  right  of  the  court  to  render  the  judgment,  and  the  defendant  is 
at  full  liberty  to  controvert  and  contest  both  of  these  questions. 
If  he  can  do  this  successfully,  the  plaintiff  must  abandon  his 
action  on  the  judgment,  and  resort  to  a  suit  on  the  original 
cause  of  action.  The  defendant  may  show,  by  way  of  defense, 
that  at  the  time  of  the  institution  of  the  suit  in  Ohio,  and  until 
after  the  rendition  of  the  judgment,  he  was  not  an  inhabitant  of 
that  state,  and  therefore  not  within  the  jurisdiction  of  the  court. 
If  an  inhabitant,  he  may  show  that  by  the  laws  of  that  state,  the 
mode  of  service  did  not  give  the  court  jurisdiction  of  his  person, 
or  he  may  show  that  it  had  np  jurisdiction  of  the  subject-matter 
of  the  action,  or  that  the  judgment  was  fraudulently  obtained. 

The  record  produced  by  the  plaintiff  showed  that  there  was 
service  of  process,  and  if  the  laws  of  Ohio  authorized  the  kind 
of  service,  and  the  defendant  at  the  time  was  an  inhabitant  of 
the  state,  he  was  boimd  to  interpose  his  defense  there,  and 
omitting  to  do  it,  the  judgment  there  rendered  is  conclusive  in 
this  state.  The  presumption  from  the  record  is,  that  he  was  a 
citizen  of  Ohio;  that  the  court  had  jurisdiction,  and  that  its  pro- 
ceedings were  in  conf  ormiiy  with  the  laws  of  that  state. 

In  Shumway  v.  Stillman,  4  Cow.  292  [15  Am.  Dec.  374],  the 
court  says,  that ''  every  presumption  is  in  favor  of  the  jurisdic- 
tion of  the  court;  the  record  \s  prima  facie  evidence  of  it,  and  to 
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be  held  conoltisiYe  until  oleorlj  and  ezplioiily  disprored."  In 
SUarbwoh  t.  Hurray^  before  refened  to,  a  plea  that  the  de- 
fendant, at  the  time  of  the  oommenoement  of  the  suit,  was,  and 
eyer  since  had  been,  an  inhabitant  of  New  York,  and  that  during 
all  of  that  time  he  had  not  been  in  the  state  of  Massachusetts 
where  the  judgment  was  rendered,  ims  held  to  be  bad,  for  the 
reason  that  he  might  have  authorizod  the  entxy  of  his  appear- 
ance, and  in  that  way  sabmitted  his  person  to  the  jurisdiction 
of  the  court.  In  Harrod  t.  BarreOo^  before  cited,  the  court 
says,  that  a  plea  denying  the  jurisdiction  must  negative  CTery 
fact  from  which  the  jurisdiction  may  arise. 

There  can  be  no  doubt,  therefore,  that  the  record  introduced 
1^  the  plaintiff  was  sufficient  evidence  to  sustain  his  action. '  If 
not  contested  by  the  defendant,  it  was  condusiYe.  It  appears 
that  he  did  not  attack  it,  with  evidence,  and  the  drouit  court 
erred  in  not  rendering  judgment  for  the  plaintiff. 

Its  judgment  is  reversed,  with  costs,  and  the  cause  remanded 
for  further  proceedings  not  inconsistent  with  this  ojiinion. 

Judgment  reversed. 

Whibb  tbx  Eboobd  of  a  Judgment  does  not  show  penonal  Mrrioe  of 
ptooeas,  the  presumption  hi  fsTor  of  jnrifldiotioii  is  not  ooncluaiYe^  and  the 
defendant,  when  sned  in  another  state,  in  an  action  founded  upon  sodh  Jndg- 
menty  may  show  that  the  juiadiotion  did  not  attach;  where,  for  instanoe,  the 
aervice  was  hy  pablication,  because  he  was  not  a  citisen  or  resident  of  the 
state  in  which  the  judgment  was  obtained:  Jbnes  ▼.  VTamer,  81  BL  348.  So, 
if  the  record  of  a  jadgment  in  another  state  shows  that  an  appearance  was 
entered  for  defendant  by  an  attorney,  he  may  rebat  the  presumption  of  jnzla-- 
diction  by  showing  that  the  appearance  was  not  authorised  by  him:  Thomp' 
mmv.JBmmeri,  15Id.416.  See  also  Norton  ▼.  Ortcc^^eU,  18  Id.  136;  Begtpv^ 
SageTt  70  BL  227.  In  fact,  where  the  jurisdiction  depends  upon  the  appear- 
ance d  an  attorney,  even  a  domestic  judgment  may  be  defeated  by  showing; 
that  there  was  no  authority  upon  the  part  of  the  attorney:  White  t.  Janea^. 
88  Id.  163,  all  citing  principal  caae. 

Thb  Valeditt  of  Judicial  PBOOBKDnros  in  another  state  must  be  deter^ 
mined,  when  brought  into  question,  by  the  laws,  not  of  the  home  tribunal* 
but  by  those  of  that  other  state:  McJUton  v.  J&ore,  13  lU.  483;  Xotorencs  ▼• 
JarvUi  82  Id.  309,  citing  principal  case.  To  the  same  effect,  Flekh&r  ▼.  Jb^ 
rd,  35  Am.  I>ec  143. 

A  Judgment  in  Anothss  State,  which  appears  from  its  own  redtals  ta 
have  been  taken  without  notice  to  defendant,  is  a  mere  nullity:  8mUk  y. 
SffiUh,  17  HL  483.  So  it  is  anullity  if  the  case  being  one  which  allows  the 
defendant  to  show  a  want  of  jurisdiction,  he  shows  that  no  such  jurisdiction 
did  attach:  WtUh  ▼.  Syhea^  3  Oilm.  199. 

A  Judgment  in  Anothek  State  is  considered  substantially  as  a  domestio 
judgment  for  purposes  of  evidence:  Dwiboar  ▼.  HaUoweU^  34  lU.  169.  Thus 
if  the  record  be  one  of  a  court  of  general  jurisdiction,  and  it  is  silent  upon 
the  jurisdictional  faoti,  ao  intendment  will  be  made  that  they  eziit:  LL 
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Platt  v.  Scott, 

[6  Blaosvobo,  389.] 

ISwwKt  PBUOir  n  Bouhd  to  Kkow  the  Law,  both  Gztil  and  CBnavij;^ 
and  no  one  oftn  oompUin  of  the  miarepmentafcions  of  another  leepeot- 
Ingit. 

Ebbob  to  fhe  Oaas  oircmt  court.    The  opinion  states  the  case. 

B.  A,  Lockwood  and  H.  P*  Biddle^  for  the  plaintiff. 

By  Court,  Blagkxpbd,  J.  Platt  sued  Scott  in  debt  on  two 
promissoiy  notes,  executed  by  the  latter  to  the  former  on  the 
^CTenth  of  January,  1840.  Pleas,  1.  NU  debet;  2.  That  the 
notes  were  obtained  lyy  fraud.  Replication  in  denial  of  the  sec- 
ond plea.  Yerdict  and  judgment  for  the  defendant.  It  appears 
from  the  evidence,  which  is  spread  on  the  record,  that  the  notes 
were  given  in  part  consideration  of  a  land  warrant  issued  at 
Washington  city  by  the  secretary  of  war,  for  three  hundred  and 
twenty  acres  of  land,  under  an  act  of  congress  approved  March 
5, 1816,  entitled  **  an  act  granting  bounties  in  land  and  extra 
pay  to  certain  Canadian  volunteers."  The  warrant  was  issued 
in  1816  in  favor  of  one  Hall,  and  was  sold  by  him  to  the  plaintiff 
in  1817.  The  sale  of  the  vTarrant  by  the  plaintiff  to  the  defend- 
ant was  made  in  Januaiy,  1840,  at  the  time  the  notes  were  given. 
TFhere  is  some  evidence  tending  to  show  that  the  plaintiff  repre- 
sented to  the  defendant  before  the  purchase,  and  as  an  induce- 
ment to  it,  that  the  v^arrant  could  be  located  on  any  land  belong- 
ing to  the  United  States  vrithin  the  Indiana  territoiy ,  which  had 
been  surveyed,  with  the  exception  of  salt  springs,  etc.  That 
irepresentation  was  in  conformity  with  the  act  of  congress  of 
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1816,  nnder  which  the  warrant  issued;  but  the  law  had  been 
changed  by  a  subsequent  act  of  congress,  which  confined  the 
location  of  warrants  like  that  in  question  to  lands  of  the  United 
States  within  this  state,  which  had  been  previously  offered  for 
sale.  The  misrepresentation  of  the  legal  effect  of  the  warranty 
was  relied  on  by  the  defendant  to  defeat  the  suit.  The  court 
instructed  the  jury,  among  other  things,  ^^  that  every  person  is 
bound  to  know  the  criminal  law  of  the  land,  but  not  the  civil 
law." 

That  instruction  we  conceive  to  be  erroneous;  and  it  may  have 
had  an  influence  with  the  jury  injurious  to  the  plaintiff.  It  ia 
considered  that  every  person  is  acquainted  with  the  law,  both 
civil  and  criminal;  and  no  one  can,  therefore,  complain  of  the 
misrepresentations  of  another  respecting  it.  In  the  case  before 
us,  the  defendant  must  be  presumed  to  have  known  the  laws  re- 
lating the  location  of  the  warrant  in  question;  and  he  can  not 
therefore  be  permitted  to  say,  that  he  vrns  misled  by  the  repre- 
sentations which  the  plaintiff  made  as  to  what  the  law  was  on 
the  subject.  See  the  remarks  of  Bayley,  J.,  in  Leima  v.  Jones^ 
4  Bam.  &  Cress.  606. 

The  judgment  is  reversed  with  costs,  cause  remanded,  etc. 


Ths  fbincipal  case  is  oitsd  in  support  of  the  rule  that  every  person  is 
presumed  to  know  the  law,  in  the  following  cases:  McNeely  v.  RwkeVy  0 
Blackf.  393;  Mtara  v.  Cfrafiam,  8  Id.  145;  Busaell  v.  Branham,  Id.  279;  Afo- 
;or  V.  Brushy  7  Ind.  225;  Seldonridge  v.  ConnabU,  32  Id.  375;  Prtndera  and 
Trustees  of  ZlartgvUle  Univ.  v.  HamiUon,  34  Id.  609;  and  in  Dicheraon  ▼• 
Board  of  Comm^ra  of  Bipley  Co,,  7  Id.  235,  to  the  point  that  a  party  is  bonnd 
to  know  the  law,  and  the  fact  that  he  is  wrongly  advised  in  reference  to  it 
win  not  avail  him  as  a  defense. 

loiroRANGS  OF  Law:  See  note  to  Storra  v.  Barker,  10  Am.  Deo.  323;  Law* 
renee  v.  Beaubien,  23  Id.  155,  note  164;  ChampUn  v.  Laytin,  31  Id.  382,  nota 
896;  Norton  v.  Marden,  32  Id.  132,  note  134. 


White  v.  Wilson. 

[6  Blaokvobo,  U8.] 

Wbxsb  Tkaot  or  Laitd  Intended  bt  Pabties  to  bs  Inoluded  in  Mo»r> 
OAOB  is  omitted  therefrom  by  mistake,  a  court  of  equity  will  correct  th« 
mistake,  and  free  the  tract  omitted,  from  the  lien  of  a  judgment  ren- 
dered against  the  mortgagor  after  the  execution  of  the  mortgage. 

Ebbob  to  the  Tippecanoe  circuit  court.     The  opinion  statea 
the  case. 
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S.  A.  Lodbwood,  for  the  plaintJifh. 
O.  8.  Ortky  for  the  defendants. 

B7  Court,  Blackfobd,  J.  Wilaon  and  another  filed  a  Ull  in 
ehanoeij  against  White  and  others.  The  object  of  the  hill  ivae 
to  havea  mistake  in  a  mortgage,  which  had  been  ezecated  lyjone 
of  the  defendants  to  the  complainants,  corrected  bj  the  inser- 
tion in  the  mortgage  of  a  certain  tract  of  land  which,  by  mis- 
take, had  been  omitted,  and  also  to  secure  the  land  so  omitted 
from  being  liable  to  certain  judgments  against  the  mortgagor. 
The  drcnit  court,  on  the  bill,  answers,  depositions,  etc.,  ren- 
dered a  decree  correcting  the  mistake,  and  freeing  the  land 
omitted  in  the  mortgage  from  the  lien  of  the  judgments.  The 
facts  necessary  to  be  noticed  in  this  case  axe  as  follows:  Hunt, 
one  of  the  defendants,  mortgaged  certain  lands  to  the  complain- 
ants, in  order  to  secure  them  against  loss  as  his  indorsers  of  a 
promissory  note.  A  tract  of  land,  intended  by  the  parties  to 
be  included  in  the  mortgage,  was  omitted  by  mistake.  Subee- 
quentiy  to  the  mortgage,  and  before  the  bill  was  filed,  certain 
creditors  of  Hunt  obtained  judgments  against  him;  and  the 
complainants  had  reason  to  apprehend  that  executions  on  the 
judgments  would  be  levied  on  the  land,  which,  by  mistake,  had 
been  omitted  in  the  mortgage.  The  complainants  had  paid  the 
note,  which  was  for  a  larger  amount  than  the  mortgaged  lands 
and  the  tract  omitted  were  worth;  and  Hunt  was  insolvent. 

We  think  the  decree  is  right.  The  court  had  authority  to 
correct  the  mistake:  Mitf.  Ch.  PL  184;  OiUespie  y.  Moon^  2  Johns. 
Oh.  685  [7  Am.  Dec.  659] .  And  the  land  omitted  in  the  mortgage, 
the  mistake  being  corrected,  was  not  subject  to  the  judgments. 
It  is  said  by  Judge  Story,  that,  in  all  cases  of  mistake  in  writ- 
ten instruments,  courts  of  equity  will  interfere  as  between  the 
original  parties,  or  those  claiming  under  them  in  privity,  such 
as  personal  representatives,  heirs,  devisees,  legatees,  assignees, 
voluntary  grantees,  or  judgment  creditors,  or  purchasers  from 
them  with  notice  of  the  facts:  1  Story's  Eq.  178.  See  also. 
Burgh  v.  Francis,  1  Eq.  Gas.  Abr.  820;  Taylor  v.  Wheeler,  2 
Vem.  664;  Much  v.  The  Earl  of  WincheUea,  1  P.  Wms.  277;  In 
Oie  Matter  of  Howe,  1  Paige,  125  [19  Am.  Dec.  896]. 

The  decree  is  afSrmed  with  costs. 


CmD  in  Sample  y.  Bowe,  24  Ind.  215,  and  in  Flander$  ▼.  (ySrien,  46  Id. 
286,  to  the  point  that  in  all  cases  of  mistakes  in  written  instnmientB,  oonrti 
of  equity  will  interfere  as  between  the  original  parties  or  those  claiming  nn- 
der  tiiem,  or  purchasers  from  them  with  notice  of  the  facts. 


June,  1848.]  Burbowb  u  Toumt.  489 


BUBBOWB  V.  YOXJMT. 

[6  Blaooobd,  4S8.] 

Aimouons  Plka.  kubt  bb  Taken  host  Strongly  against  the  Pliadxs. 

PuLA,  IN  Action  on  Note  Given  fok  Pubchasb  Fbioi  of  Land,  a  oon- 
yeyanoe  of  which  is  to  be  made  by  the  vendor  on  payment  of  the  note^ 
is  bad,  if  it  merely  avers  that  the  payee  had  not  made  or  tendered  tbe 
deed  before  oommencing  the  action.  The  plea  in  such  a  case  should  al- 
lege that  the  payee  had  not,  on  the  day  the  note  became  doe,  or  within 
a  reasonable  time  afterwards,  offered  to  deliver  to  the  holder  a  good  title, 
upon  being  paid,  at  the  time  of  the  delivery  of  the  deed,  the  amouit  due 
on  the  note. 

Ebbob  to  the  Fountaiii  drcuit  ooturt    The  opinion  states  the 


2).  Mxce,  for  the  plaintiflh. 
J.  PeOii,  for  the  defendant. 

By  Court,  Blagefobd,  J.  This  was  an  aotion  of  debt  brought 
hy  the  plaintiffs  in  error  against  Yount.  The  suit  is  founded  on 
a  sealed  note,  dated  the  eighth  of  Januazy,  1840,  for  the  pay- 
ment of  one  thousand  dollars  on  or  before  the  twenfy-fifth  of 
December,  1841.  The  note  was  payable  to  Miller,  and  by  him 
indorsed  to  Evans,  who  indorsed  it  to  the  plaintiffs.  There  was 
a  plea  to  the  following  effect:  That  the  defendant  purchased  of 
the  payee  of  the  note  certain  lots  of  ground  for  the  price  of  three 
thousand  dollars,  and  received,  at  Hie  time  of  the  purchase,  a 
bond  from  the  latter,  conditioned  to  make  the  defendant  a  good 
title  for  the  lots  upon  payment  of  all  the  purchase  money;  that 
the  note  sued  on  was  given  in  part  consideration  of  said  pur- 
chase; that  the  other  piurt  of  the  purchase  money  had  been  paid; 
that  the  defendant  had  always  been,  and  still  was,  ready  to  re- 
ceive a  deed  for  the  lots  and  pay  what  remained  due  of  the  price, 
when  the  deed  should  be  made  or  tendered;  but  that  the  payee 
had  not  made  or  tendered  the  deed  as  stipulated  in  the  titie-bond 
or  otherwise.  General  demurrer  to  the  plea,  and  judgment  for 
the  defendant. 

We  understand  that,  by  this  plea,  the  defendant  relies  on  the 
fact,  that  the  deed  for  the  lots  had  not,  before  the  commence- 
ment of  the  suit,  been  made  or  unconditionally  tendered  to  him. 
There  is  some  ambiguity  in  the  plea,  arising  from  the  words ''  as 
stipulated  in  the  title-bond  or  otherwise;"  but  as  a  plea,  if  am- 
biguous, is  to  be  taken  most  strongly  against  the  pleader,  this 
plea  must  be  considered  to  mean  what  we  have  stated;  and 
viewed  in  that  light,  it  is  evidrntiy  bad.    According  to  the  con- 
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tract  as  stated  in  the  plea,  the  purchaser  having  paid  the  pur- 
chase money,  except  the  part  for  which  the  note  sued  on  was 
given,  could  have  entitled  himself  to  a  good  title  for  the  lots,  by 
paying  that  note  when  it  became  due,  or  by  offering  to  pay  it  to 
the  holders  at  the  time  it  became  due,  on  condition  of  receiving, 
at  the  time  of  the  payment,  the  vendor's  conveyance  of  the  lots. 
And  if  the  note  was  not  paid  when  due,  the  holders  had  a  right 
to  sue  on  it,  if  the  vendor,  previously  to  the  commencement  of 
the  suit,  had  made  the  purchaser  a  good  title  to  the  lots;  or  if, 
on  the  day  the  note  fell  due,  or  within  a  reasonable  time  after- 
wards, the  holders  had  offered  to  the  purchaser  a  good  title  to 
the  lots,  executed  by  the  vendor,  provided  the  purchaser  would, 
at  the  time  of  his  receiving  the  deed,  pay  the  note:  Owen  v. 
ffarriSt  6  Blackf .  479.  But  the  purchaser  had  no  right  to  insist 
that  he  was  not  bound  to  pay  the  note,  because  the  deed  had  not 
been  made,  or  unconditionally  tendered  to  him,  before  the  suit 
was  commenced.  We  are  therefore  of  opinion  that  the  plea  be- 
fore us  is  defective,  for  omitting  to  aver  that  the  plaintiffs  had 
not,  on  the  day  the  note  became  due,  or  within  a  reasonable  time 
afterwards,  offered  to  deliver  to  the  defendant  a  good  titie  for 
the  lots  executed  by  the  vendor,  upon  their  being  paid,  at  the 
time  of  delivering  the  deed,  the  amount  due  on  the  note. 
The  judgment  is  reversed  with  costs.     Cause  remanded,  etc. 


In  SUngle  v.  HawkiiMf  8  Blackf.  436,  it  was  decided  on  the  anthoHty  of  the 
principal  case,  that,  where  a  vendor  of  lands  gave  to  the  vendee  a  title  bond 
conditioned  for  making  a  deed  thereto  on  the  payment  of  certain  notes  given 
for  the  pnrdiase  money  payable  in  two  years,  a  suit  on  the  notes  woald  not 
lie,  unless  the  Tendor  had  made  or  offered  to  make  a  deed,  or  oonld  show 
sufficient  reason  for  not  doing  so.  In  Stanton  v.  HendenoTi,  1  Ind.  70,  it  was 
held,  citing  the  principal  case,  that  it  was  not  sufficient  for  the  plea  to  aver 
that  a  deed  was  not  unconditionally  tendered.  In  McCvUoch  v.  Dawaon^  Id. 
420,  Blackford,  J.,  delivering  the  opinion  of  the  court,  said:  "  It  is  true  that 
in  Burrowe  v.  Tcuni^  6  Blackf.  458,  an  allegation  similar  to  that  before  us 
was  held  bad  on  general  demurrer;  but  we  are  now  satisfied  the  objection  in 
such  case  is  only  as  to  the  form.'*  And  in  EUia  v.  Hubbard,  4  Id.  206^ 
Boache,  J.,  delivering  the  opinion  of  the  court,  said,  referring  to  the  case  of 
dieOtUloeh  V.  Dauwm:  '*The  authorities  there  cited  abundantly  fortify  the 
doctrine  laid  down,  and  sustain  the  court  in  overruling  a  different  decision  on 
the  same  point,  in  Burrows  v.  YoutU,  6  Blackf.  458.  **  But  in  Mix  v.  EUnoortht 
6  Id.  518,  a  similar  plea  was  held  sufficient  in  bar  of  the  action,  and  Stuart^ 
J.,  citing  the  principal  case,  said:  "On  this  point  the  ruling  of  this  court  has 
not  been  uniform.*' 
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MoCoBMiOE  V.  MoGlube. 

(6  Blacxtobd,  406.] 
BuBSBQUENT  Rbysbsal  OF  Degbez  OF  CuAMCKBT  doet  Bot  ftffact  the  titlo  ol 
B  bona  fide  purchaser  who  acquired  under  such  decree^  before  suit  in  error 
to  rererM  it  was  oonunenced. 

Appeal  from  the  Switzerland  circuit  court.  The  opinioii 
states  the  case. 

J.  O.  EgglesUm^  O.  H.  Durm,  and  J.  G.  MdrahaU,  for  the  ap- 
pellants. 

8.  O.  Stevens  and  M.  O.  Bright,  for  the  appeUees, 

By  Court,  Blaokfobi),  J.  Samuel  McOormick  filed  a  bill  in 
chancery,  in  the  Switzerland  circuit  court,  against  James  H. 
McClure  and  others.  The  object  of  the  bill  was  to  obtain  a 
decree  for  a  certain  tract  of  land,  to  which  the  complainant 
claimed  title.  The  circuit  court  rendered  a  decree  in  favor  of  the 
complainant;  and  he  was  accordingly  put  into  possession  of  the 
premises.  That  decree  was  afterwards  reversed,  on  a  writ  of  error 
sued  out  by  the  defendants,  and  the  circuit  court  was  instructed 
to  dismiss  the  bill.  In  conformity  with  the  instruction  thus 
given,  the  bill  was  dismissed  by  the  circuit  court.  The  defend- 
ants, McClure  and  others,  then  applied  to  the  circuit  court  for 
a  writ  of  restitution,  by  which  they  might  be  put  into  posses- 
sion of  the  land,  of  which  they  had  been  deprived  by  the  errone- 
ous decree.  The  application  was  opposed  by  McCormick,  the 
complainant,  and  by  Walter  Armstrong,  who  was  alleged  to  be 
in  possession  of  the  premises  as  a  purchaser  from  the  grantee 
of  McCormick.  The  circuit  court  ordered  the  writ  of  restitu- 
tion to  issue;  and  from  that  order,  McCormick  and  Armstrong 
have  appealed  to  this  court. 

The  motion  for  the  writ  of  restitution  was  objected  to  on  the 
affidavit  of  Armstrong,  which  stated  that  after  the  decree  in 
favor  of  the  complainant  was  rendered,  and  before  the  com- 
mencement of  the  suit  in  error  in  which  that  decree  was  reversed, 
the  land  was  sold  and  conveyed  by  the  complainant,  who  was 
in  possession  claiming  under  the  decree,  to  one  Justice;  that 
the  latter  had  sold  the  land  to  the  deponent;  that  both  Justice 
and  the  deponent  were  purchasers  for  a  valuable  consideration 
without  notice;  that  Justice  was  in  possession  tmder  his  pur- 
chase when  he  sold  to  the  deponent;  and  that  the  latter  was  in 
possession  under  his  purchase  when  the  motion  for  the  writ  of 
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xeetitation  was  made.  We  fhink  the  affidaTit  shows,  that  the 
motion  for  the  writ  of,  restitution  should  have  been  overruled. 

After  the  decree,  and  before  the  commencement  of  the  suit  in 
error,  the  suit  in  which  the  decree  was  rendered  was  not  pend- 
ing; and  the  land,  during  that  period,  might  be  bona  fide  pur- 
chased for  a  valuable  consideration  from  tiie  complainant,  and 
the  titie  of  the  purchaser,  and  of  those  claiming  under  him, 
would  not  be  affected  bj  the  subsequent  reversal  of  the  decree: 
Leasee  of  Taylor  v.  Boyd,  3  Ohio,  837  [17  Am.  Dec.  603];  ffeire 
of  Ludlow  V.  Kidd*8  JSxectUors  el  dL.,  Id.  541.  If,  therefore,  the 
matters  which  we  have  noticed  as  stated  in  the  affidavit  be  true, 
the  plaintiffs  in  the  writ  of  error,  who  were  the  defendants  be- 
low, could  not  have  the  land  restored  to  them  on  the  reversal 
of  the  decree,  but  must  look  to  the  complainant  for  remunera- 
tion. Whether  those  matters  are  true  or  not,  is  a  question  that 
ought  not  to  be  decided  on  a  motion  for  a  writ  of  restitution; 
and  the  defendants  below  must  therefore  resort  to  some  other 
proceeding,  in  order  to  have  their  claim  to  the  land  investigated 
and  determined. 

The  judgment  is  reversed  with  costs,  cause  remanded,  etc. 

SuLLXVAH,  J.,  having  been  concerned  as  counsel  in  the  cause^ 
was  absent. 


SCAXB    V.  BeBTHBOL. 

[6  BxamoroBD,  474.] 

It  n  Oimm  Ihdiotablb  as  Nuisancb  to  Kskp  Gommoit  TirpuKo-BOUBBiii 
sad  aboat  which  idle  and  disBolate  penooB  are  enconnged  to  aMemM% 
and  permitted  to  drink,  awear,  quarrel,  and  ahont,  by  day  and  by  nighti 
to  the  dlatorbanoe  and  annoyance  of  the  neighborhood. 

Ebbob  to  the  Shelby  drouit  court.    The  opinion  states  the 


A.  A.  Hammond,  for  the  state. 

8.  Major,  for  the  defendant. 

By  Court,  Dewet,  J.  This  was  a  prosecution  for  a  nuisance. 
The  indictment  charges  that  the  defendant  kept  '^  a  public 
common,  ill-governed,  and  disorderly  liquor  and  store  house" 
in  Shelbyville,  and  in  the  same  and  along  the  street  adjoining 
thereto,  caused  to  frequent  and  come  together  persons  of  evil 
name  and  dissolute  conversation;  and  permitted  them,  for  lucre, 
to  be  and  remain,  as  well  in  the  night  as  in  the  daytime,  in  and 
about  the  said  house,  "  drinking,  tippling,  carousing,  swearing, 


J 
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eaningy  ballooingy  quazzeliiigy  and  xnisbehaTing  themselTeB,  to 
fhe  great  damage,  distorbance,  and  common  nuisance,"  etc.  On 
the  motion  of  the  defendant,  the  court  quashed  the  indictment. 
The  question  is,  whether  the  matters  alleged  in  the  indictment 
oonstitate  a  public  nuisance  ? 

Onr  statute  prescribes  the  punishment  for  a  common  nuisance, 
but  it  does  not  define  the  offense.  We  must,  therefore,  refer  to 
the. common  law  to  learn  in  what  it  consists.  Blackistone  de- 
scribes a  common  nuisance  as  being  "  anything  that  worketh 
hurt,  incouTenience,  or  damage"  to  the  public :  8  Com.  216.  And 
he  classes  disorderly  inns,  ale-houses,  gaming-houses,  "  and  the 
like,"  under  this'hcAd.  Common  stages  for  rope-dancers  and 
mismanaged  theaters  are  nuisances,  because  their  tendency  is  to 
encourage  idleness,  to  corrupt  the  public  morals,  and  to  draw 
together  numbers  of  disorderly  persons  to  the  annoyance  of  the 
neighborhood:  5  Bac.  Abr.  147.  So  making  a  great  noise  in  the 
night  with  a  speaking-trumpet  has  been  held  to  be  an  indictable 
nuisance :  Bex  y.  Smiih,  1  Stra.  704.  It  is  impossible  not  to  per- 
ceiye  that  a  common  tippling-house,  in  and  about  which  idle  and 
dissolute  persons  are  encouraged  to  assemble,  and  are  permitted 
to  drink,  swear,  quarrel,  and  shout,  by  night  as  weU  as  by  day, 
has  the  same  evil  tendencies  as  the  nuisances  referred  to.  We 
think  it  should  be  ranked  in  the  same  class  with  them,  and  that 
the  circuit  court  erred  in  quashing  the  indictment. 

The  judgment  is  rerersed  with  costs.    Cause  remanded,  etc. 


Cited  in  Bhomk^fr.  SteOe,  8  Blaokf.  206,  and  in  Hackney  v.  Statey  8  Ind. 
486,  to  the  point  that  an  indictment  which  ohargee  that  the  defendant  kept 
in  a  pnblio  place  '*a  certain  conunon,  iil-goTemed,  and  disorderly  room,'*  and 
proeored  and  permitted,  for  lucre,  disorderly  persona  to  meet  and  remain  there 
by  night  and  by  day,  drinking,  tippling,  carsing,  swearing,  quarreling,  and 
making  great  noises,  rolling  bowls,  eta,  charges  an  indictable  nnisanoe;  and 
in  Beebe  ▼.  States  6  Id.  644,  to  the  point  that  disorderly  inns,  gaming-houses, 
eto.,  are  nuisances. 

Ejoepiho  iMFBona  Honsa  m  a  Kusanox:  See  note  to  Omif  ▼.  Ayru,  83 
Am.  Deo.  111. 


MoIimBB  V.  YOTJSQ. 

(6  BLAflKToan,  486.] 

GaiDiT  or  Wmrxas  can  not  bb  Imfbaohkd  by  showing  that  he  preWooalj 
made  a  statement  inconsistent  with  his  testimony,  until  after  he  has  been 
questioned  as  to  whether  he  made  such  a  statement,  nor  even  then,  if  the 
statement  be  not  relevant  to  the  issue. 
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AonONABLB  WOBDS  SAVINO  SKFSBBITGB  TO  THB  SlAUDBB  OoXFLAXinBD  OF 

may  be  given  in  evidence  for  the  parpoee  of  ehowing  melioe,  even  though 

they  were  nttored  after  the  oommenoement  of  the  actiony  and  partien- 

larly  when  the  intention  with  which  the  worda  chai^ged  in  the  decUra- 

tion  were  spoken  is  doabtfol. 
KhwLt  DiaoovsBBD  Evidsncb  18  NOT  GftouvD  voB  Kxw  Tbial  when  the 

party  might,  by  diligence,  have  had  the  benefit  of  it. 
Kbw  Tbial  is  Rabklt,  if  xvbb,  Qbaitibd  on  the  groond  of  newly  dlaoov- 

ered  evidence,  the  sole  object  of  which  ia  to  impeach  the  character  of  a 

witncM. 

Ebbob  to  the  Jefferson  oixcviit  oourt.    The  optnion  statee  the 


O.  Gushing  and  8*  0.  Stevena^  for  the  plafatiflh. 
c/l  Morrison,  for  the  defendant. 

By  Oourt,  Dewet,  J.  Slander  against  husband  and  wife  for 
words  spoken  by  the  latter,  imputing  a  want  of  chastity  to  the 
plaintiff  below,  who  was  an  unmarried  woman.  Plea,  not  guilty. 
Verdict  for  the  plaintiff  for  one  thousand  dollars,  and  judgment 
accordingly.  Motion  for  a  new  trial  overruled.  On  the  trial 
the  plaintiff  proved,  by  the  deposition  of  a  witness,  the  speak- 
ing of  the  slanderous  words  as  laid  in  the  declaration.  The 
witness  having  established  that  fact,  added  in  her  examination 
in  chief,  that  she  was  not  acquainted  with  the  plaintiff  at  the 
time  the  slander  was  uttered,  and  that  she  told  the  defendant 
who  spoke  the  words  that  she  (the  witness)  knew  nothing  about 
the  matter.  She  also  afterwards,  in  her  examination  in  chief, 
stated  that  on  becoming  acquainted  with  the  plaintiff,  a  short 
time  after  the  defamatory  charge  was  made,  she  formed  an  opin- 
ion of  her  character  very  different  from  the  impression  which 
the  slander  had  made  upon  her  mind.  The  defendants  offered 
to  prove  that  the  witness  had  herself,  previously  to  the  con- 
versation in  which  she  said  she  had  heard  the  slanderous  words 
from  one  of  the  defendants,  made  the  same  charge  against  the 
plaintiff  contained  in  those  words.  The  plaintiff  objected  to 
the  testimony,  and  it  was  rejected.    This  is  assigned  as  error. 

It  is  contended  that  the  evidence  was  admissiUe  for  the  pur- 
pose of  impeaching  the  witness.  It  is  a  general  rule  of  law, 
that  when  the  credit  of  a  witness  is  attempted  to  be  impeached 
by  showing  that  he  had  made  a  previous  statement  inconsistent 
with  his  testimony,  he  must  be  first  questioned  as  to  whether  he 
made  such  a  statement,  in  order  to  give  him  an  opportunity  of 
showing  it  was  made,  if  made  at  all;  in  such  a  manner  and  un- 
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der  such  dromnstanceB  as  not  to  militate  against  the  credibility 
of  his  testimony;  then,  if  the  subject-matter  of  the  previous 
statement  be  relevant  to  the  issue,  and  the  witness  deny  having 
made  it,  it  may  be  proved  for  the  purpose  of  impeaching  his 
credit.  But  if  it  be  in  regard  to  a  matter  collateral  and  foreign 
to  the  merits  of  the  cause  on  trial,  the  witness  can  not,  with 
propriety,  be  questioned  as  to  whether  he  made  it,  nor  contra- 
dicted if  he  deny  it:  1  Stark.  Ev.  134, 135;  8  Id.  1755;  Spenceley 
V.  De  WaUM,  7  East,  108;  Harris  v.  TippeU,  2  Gamp.  637;  Bex  v. 
Watocm,  2  Stark.  116;  The  Queen*s  Gate,  2  Brod.  &  B.  298;  Doe 
ex  dem.  SvUon  v.  Beagan^  5  Blackf  •  217,  and  note  [33  Am.  Deo. 
466]. 

Admitting  the  statement  which  the  defendants  offered  to 
prove  the  witness  had  made  in  regard  to  the  plaintiff,  was  rele- 
vant to  the  cause,  we  do  not  think  n  sufficient  foundation  was 
laid  for  the  admission  of  the  testimony.  No  question  in  refer- 
ence to  the  supposed  statement  was  adced  the  witness,  nor  does 
it  appear  that  her  attention  was  in  any  manner  turned  to  the 
subject.  She  had  no  opportunity  to  explain  the  statement,  if 
made.  We  can  easily  conceive  tiiat  it  was  susceptible  of  such 
an  explanation  as  to  render  it  opmpatilde  with  the  fairness  of 
her  testimony.  At  least  the  supposition  is  very  possible;  and 
she  should,  therefore,  have  had  an  opportunity  of  making  the 
attempt.  In  The  Queen*8  Caee,  before  quoted,  the  question 
arose,  whether,  when  a  witness  who  had  been  examined  in  chief 
on  the  part  of  the  plaintiff,  and  who,  having  been  asked  if  he 
remembered  a  quarrel  between  two  persons,  answered  that  he 
did  not  remember  it,  but  who  had  not  been  asked  on  his  cross- 
examination  if  he  had  made  a  certain  declaration  respecting 
such  quarrel,  it  was  competent  for  the  defendant,  in  order  to 
prove  that  the  witness  must  remember  the  quarrel,  to  introduce 
testimony  that  he  did  make  such  declaration  ?  It  was  decided 
that  it  was  not  competent;  and  the  decision  rested  expressly  on 
the  ground,  that  the  witness  had  not  been  questioned  as  to  his 
previous  declaration,  and  had  no  opportunity  to  make  such  ex- 
planation as  might  have  been  in  his  power.  This  is  a  strong 
case,  and  fully  sustains  us  in  the  position  that  the  defendants, 
in  failing  to  question  the  witness  as  to  any  previous  statement 
made  by  her,  failed  to  lay  a  sufficient  foundation  on  which  to 
impeach  her  testimony.  But  in  our  opinion,  the  statement  oi 
the  witness  proposed  to  be  proved  was  entirely  collateral  to  the 
merits  of  the  cause.  The  issue  was  whether  one  of  the  defend- 
ants had  uttered  certain  slanderous  words  against  the  plaintiff. 
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Tbftfc  the  witoeoEi  had  uttered  the  aune  woids  coidd  haTe  no 
beaziiig  npon  that  question  in  any  point  of  Tiew.  It  ooidd  not 
poeaiUy  prove  that  the  defendant  did  or  didnot  qpeak  the  innda, 
nor  conld  it  ailbet  the  oonaequenoea  of  qyeating  them.  The 
dafendantBy  therefore,  would  haTe  had  no  right  to  oontodioi 
the  witneea  even  had  ahe  been  questionedy  and  had  denied  mak- 
ing the  statement.    The  efidenoe  was  ooneetlj  rejected. 

After  the  defendants  had  dosed  their  testimony,  the  pUititiff 
oflEared  to  prore,  for  the  purpose  of  showing  malice,  that  the 
same  defendant  who  uttered  the  slanderous  words  laid  in  the 
declaration,  said,  after  the  commencement  of  the  suit,  that 
"  she  had  reason  to  suspect  the  Tirtne  of  the  plaintiff,  and  she 
would  so  state  in  court"  The  defendants  objected  to  the  testi- 
mony, but  it  was  admitted.  This  is  also  urged  as  error.  It  is 
contended  thattheefidence  was  illegal,  because  the  words  being 
actionable  might  be  the  foundation  of  another  suit;  and  because 
it  was  too  late  after  the  defendants  had  dosed  their  testimony 
for  the  plaintiff  to  introduce  such  proof.  Actionable  words  not 
laid  in  the  declaration,  having  a  reference  to  the  slander  com- 
plained of,  though  uttered  after  the  commencement  of  the  suit, 
may  be  given  in  evidence  to  diow  the  malice  of  the  plaintiff,  but 
not  to  increase  the  damages:  McCRemeryY.  Kdler^  3  Blackf.  488; 
Okubb  y.WeMey,  6  Oar.  k  P.  436;  FLrmerty  v.  Tipper,  2  Camp. 
72.  It  is,  however,  questionable  whether,  in  any  case  where  the 
malicious  intention  of  the  defendant  in  speaking  or  publishing 
the  words  laid  in  the  declaration  is  not  equivocal,  the  plaintiff 
may  prove  other  words  for  the  purpose  of  showing  malice;  there 
is  tiie  authority  of  Lord  Ellenborough,  on  one  occasion,  that  he 
can  not:  Stiuirt  t.  LaveU,  2  Stark.  93.  As  the  record  in  this 
cause  does  not  contain  all  the  evidence  which  was  given,  there 
is  nothing  to  show  that,  at  the  close  of  the  defendants'  testi- 
mony, it  was  not  doubtful  with  what  intention  the  defendant 
spoilt  the  words  complained  of;  we  can  not  therefore,  admitting 
the  decision  in  Stuart  v.  Lavell  to  be  law,  say  that  the  subse- 
quent words  were  not  properly  admitted  to  establish  the  malice 
of  the  defendant.  With  regard  to  the  objection  to  this  tes- 
timony on  account  of  the  time  at  which  it  was  introduced,  that 
was  BO  much  a  matter  of  discretion  with  the  circuit  court  under 
a  view  of  all  the  circumstances  of  the  case,  that  we  are  not  au- 
thorized to  pronounce  its  admission  to  be  erroneous:  1  Stark. 
Ev.  160.  Besides,  if  the  defendants'  testimony  had  rendered 
the  intention  with  which  the  words  laid  in  the  declaration  were 
spoken  doubtful,  the  rebutting  evidence  of  the  plaintiff  was  in- 


Nov.  1843.]  MgIntibe  t;.  Young.  447 


troduoed  on  the  earliest  opportimiiy.  He  could  not,  in  that 
oaae,  have  addnoed  it  until  after  the  defendants  had  closed  their 
proof. 

It  is  contended,  also,  that  the  dremt  court  erred  in  refusing 
a  new  trial.  The  motion  for  a  new  trial  was  founded  upon  the 
allegation  of  newly  discoTored  testimony.  Mdntire,  one  of  the 
defendants,  made  his  affidayit  stating  that  he  had  been  informed 
during  the  trial  that  one  of  the  witnesses,  who  proyed  the  slan- 
derous words,  had  formerly  lived  at  Bockport  in  Spencer  county 
in  this  state,  where  she  bore  a  veiy  bad  character;  that  she  had 
eloped  from  her  husband,  who  had  procured  a  divorce  from  her; 
that  after  the  divorce  she  had  changed  her  name  and  lived  a 
wandering  life;  that  she  had  clandestinely  taken  from  her  former 
husband  her  daughter,  who  was  the  only  other  witness  that 
swore  to  the  speaking  of  the  slanderous  words;  that  she  had  also 
changed  her  daughter's  name,  and  exercised  unbounded  control 
over  her;  and  that  he  learned  these  facts  too  late  to  make  proof 
of  them  at  the  trial.  The  defendants  also  produced  the  affidavit 
of  one  Hinds,  who  had  communicated  the  above  information  to 
Mdntire.  Hinds  deposed  that  about  six  months  before  the  date 
of  his  affidavit  he  Tisited  Bockport,  where  he  received  from  hear- 
say the  information  which  he  had  communicated  to  Mdntire; 
and  that  he  was  also  informed  that  the  witness  was  guilty  of 
illicit  intercourse  with  several  men. 

We  do  not  think  the  circuit  court  committed  an  error  in  refus- 
ing a  new  trial  on  these  affidavits.  To  mention  no  other,  there 
are  two  fatal  objections  to  their  sufficiency.  The  first  is,  that 
they  do  not  show  diligence.  The  deposition  of  the  witness  whose 
character  was  sought  to  be  impeached,  was  taken  a  year  before 
the  trial.  The  defendants  were  aware  of  the  important  nature 
of  her  testimony,  yet  they  took  no  steps  in  all  that  time  to  in- 
quire into  her  character.  New  trials  are  never  granted  on  the 
ground  of  newly  discovered  evidence,  when,  by  diligence,  the 
desired  testimony  might  have  been  ready  at  the  trial:  Goe  v. 
Oivan,  1  Blackf .  367.  The  other  objection  is,  that  the  only  ob- 
ject of  the  newly  discovered  testimony  was  to  impeach  the  char- 
acter of  a  witness.  New  trials  are  rarely  if  ever  granted  for 
such  a  purpose:  Bunn  v.  Hoyt,  3  Johns.  255;  Shumway  v.  Ibw* 
fer,  4  Id.  425;  Dwryee  v.  Denniaon^  5  Id.  248.  It  is  also  said 
that  the  damages  are  excessive.  But  we  see  nothing  in  the  rec- 
ord to  convince  us  that  the  jury  grossly  misjudged  on  that  sub- 
ject. 

The  judgment  is  affirmed,  with  one  per  cent,  damages  and  costs. 
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iMFSAOBiCEirr  OF  WmiESsiS:  See  8kUe  y.  Mctrer,  96  Am.  Deo.  898,  nolo 
411,  and  cues  in  this  series  there  collected.  In  the  following  cases  the  pris- 
dpal  case  is  cited  to  the  point  that  a  new  trial  will  not  be  granted  for  tbo 
pnrpose  of  impeaching  a  witness:  ElUoU  y.  Adams,  8  Blackf.  104;  Blaind  ▼• 
Suae,  2  Ind.  610;  Shelb^viUe  L.  B.  B,  B.  Co.  v.  Lynch,  4  Id.  ^4;  TV^for  v. 
State,  Id.  541;  Ilarrie  v.  Bupel,  14  Id.  213;  Jaeiatm  y.  Sharpe^  29  Id.  170; 
Shigley  v,  Snyder,  45  Id.  545. 

Nxw  Trial  on  Qbound  of  Kewlt*  Disootbbsd  BviDBiros:  See  Landry 
y.  Bemgnon,  36  Am.  Dec  606,  note  608.  The  principal  case  is  dted  in  Dati$ 
y.  Bau,  4  Ind.  314^  to  the  point  that  a  new  trial  will  not  be  granted  where 
there  has  been  want  of  diligence  in  procuring  witnenes. 

Bma  Qevtm,  Dsolabationb  ADUzasDiLB  A8  Pabt  of:  See  />efnifi^y.  Cor- 
rmgton,  30  Am.  Dec.  591;  Orary  v,  Sprague,  27  Id.  110;  Bote  y.  Bank  qf 
BurlingUm,  15  Id.  664.  In  Bowie  Co.  Bank  y.  WaUace,  18  Ind.  86,  the  prin- 
cipal case  is  dted  to  the  point  that  declarations  forming  part  of  the  res  gexUB 
may  be  given  in  endenoe,  notwithstanding  the  role  that  the,  best  evidence 
must  be  prodnoed,  they  ranking  as  sncfa. 

Thx  FBiNdPAL  OASB  18  oiTKD  in  LomUT  T.  ATc^^seii,  8  Blackf.  407,  to  Um 
point  that  evidence  of  the  repetition  of  a  slander  since  the  oommenoement  of 
the  action  is  admissible  only  for  the  porpose  of  showing  malice,  not  to  in* 
cwase  the  damages 
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{7  Blaokvobd,  90.] 

BaooBD  WHioH  Shows  that  PusoirxB  was  Tbrd  Sxpabatblt, 
sarily  shows  that  the  court  directed  a  sepazate  triaL 

Whkbb  Record  Statis  that  Jurt  was  Plaoxd  in  Cbarob  of  Bahiff, 
when  the  court  adjonmed  for  the  day,  to  be  retomed  into  conrt  the  nsocl 
morning,  it  will  be  presumed  that  the  jury  was  committed  to  his  care  in 
a  legal  manner,  whatever  that  may  be. 

Befuomant  DnoRiPTioN  OF  Offense,  nr  Indictment  for  Murder,  where 
the  repugnancy  is  in  a  material  part  of  the  indictment,  is  fatal  thereto. 
And,  therefore,  an  indictment  for  murder,  which  charges  that  the  ac- 
cused struck  the  deceased  with  an  ax  on  the  left  side  of  the  head  and 
over  the  left  temple,  giving  to  him  then  and  there  with  said  ax,  on  tho 
right  side  of  the  head  and  over  the  right  temple,  a  mortal  wound,  is  bad. 

Indictmi^nt  hitst  State  Part  of  Body  to  which  the  violence  was  applied, 
although  the  proof  need  not  correspond  with  such  statement. 

Dbboription  of  Length  or  Breadth  of  Wound  is  not  Nbgessart  ii 
indictment  for  murder. 

Kame  of  Person  Murdered  must  be  Stated  in  an  indictment  for  miir> 
der,  and  if  it  is  not  so  stated  the  defect  is  fatal. 

The  Word  '* Murder"  is  a  Term  of  Art,  which,  in  an  indictment^  can 
not  be  supplied  by  any  other  word;  and  if  an  indictment  fails  to  diatgs 
that  the  accused  feloniously  murdered  the  deceased,  although  it  dtarges 
him  with  inflicting  a  mortal  wound,  it  will  be  treated  as  an  indictment 
for  manslaughter  only,  and  not  for  murder. 

Vrbdios  against  Defendant,  in  Manslaughter,  must  fix  the  punishment. 
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Ebbob  to  the  Vigo  oiroiiit  court.    The  opinion  statee  the  caae. 
J.  H.  Henry  and  8.  O,  Dodge,  for  the  plaintiff. 
A.  A.  Hammond  and  J.  P.  Usher,  for  the  state. 

By  Conrt,  Blacefobd,  J.  This  was  an  indictment  against 
Samuel  Dias  and  Hannah  Gillman,  for  the  murder  of  one  George 
Brock.  There  are  two  counts  in  the  indictment.  The  said  Dias, 
being  arraigned,  pleaded  not  guilty,  and  a  juiy  was  sworn  to 
try  the  issue.  The  examination  of  the  cause  not  being  finished 
on  the  day  it  was  commenced,  the  jury  was  placed  under  the 
charge  of  a  bailiff,  to  be  returned  into  court  the  next  morning. 
The  trial  was  not  concluded  on  the  second  day,  and  the  jury 
was  again  put  in  charge  of  a  bailiff,  who  was  sworn  to  attend 
them,  to  be  returned  into  court  the  following  morning.  On  the 
third  day,  the  cause  was  submitted  to  the  jury,  who  returned  a 
iwdict  of  guilty.  Motions  for  a  new  trial  and  in  arrest  of  judg- 
aaent  were  made  and  OTerruled,  and  judgment  rendered  that  the 
pjsoner  Dias  be  executed. 

The  Srst  error  assigned  is,  that  the  record  does  not  show  an 
order  of  the  court  for  the  separate  trial  of  the  prisoner.  There 
is  nothing  in  this  objection.  The  record,  by  showing  that  the 
prisoner  was  tried  separately,  necessarily  shows  that  the  court 
directed  the  trial.  It  is  also  assigned  for  error,  that  the  record 
does  not  show  that  the  bailiff,  to  whose  care  the  jury  was  in- 
trusted on  the  first  adjournment  of  the  court,  was  sworn.  In 
support  of  this  objection,  we  are  referred  to  the  case  of  The 
King  t.  Stone,  6  T.  B.  527.  There  the  entry  of  adjournment 
states,  that  the  bailiffs  who  took  charge  of  the  jury  were  sworn; 
but  the  case  does  not  show  that  it  would  have  been  error  had 
the  oath  been  omitted,  or  had  the  record  not  shown  that  it  was 
administered.  13iis  court  reversed  a  judgment  against  a  pris- 
oner in  a  capital  case,  because  there  was  no  entry  of  record, 
from  which  it  could  be  implied  that  the  jury  had  been  legally 
disposed  of  during  an  adjournment  of  the  court:  Jones  v.  The 
State,  2  Blackf .  475.  But  that  was  a  different  case  from  the 
present.  There  is  here  an  entry  of  record  that,  on  the  adjourn- 
ment, the  jury  was  placed  in  charge  of  a  bailiff,  to  be  returned 
into  court  the  next  morning;  and  we  must  presume  from  that 
entry,  that  the  jury  was  committed  to  the  care  of  the  bailiff  in 
a  legal  manner,  whatever  that  may  be.  The  last  error  assigned 
is,  that  both  the  counts  in  the  indictment  are  insufficient. 

The  first  count,  so  far  as  it  is  necessary  to  state  it,  is  as  fol- 
lows: That  Samuel  Dias,  late  of,  etc.,  and  Hannah  Gillman,  late 
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of»  etc.,  on,  etc.,  with  force  and  armB»  at»  etc.,  in  and  upon  one 
George  Brock,  etc.,  did  make  an  assault,  and  that  tiie  said 
Samuel  Dias,  and  the  said  Hannah  Gillman,  with  a  certain  ax, 
etc.,  the  said  George  Brock  in  and  upon  the  left  side  of  the 
head  and  over  the  left  temple  of  him,  the  said  George  Brock, 
then  and  there  feloniously  and  wiUf ull j,  and  of  their  maUce 
aforethought  did  strike  and  beat,  giving  to  the  said  George 
Brock  then  and  there,  with  the  ax  aforesaid,  in  and  upon  the 
light  side  of  the  head  of  him  the  said  George  Brock,  and  over 
the  right  temple  of  him  the  said  George  Brock,  one  mortal 
wound  of  the  depth  of  three  inches  and  of  the  breadth  of  six 
inches,  of  which  said  mortal  wound  the  said  George  Brock,  etc. , 
on,  etc.,  died;  and  so  the  jurors  aforesaid,  upon  their  oath  afore* 
said,  do  say,  etc.  The  objection  made  to  this  count  is,  that,  in 
the  description  of  the  offense,  it  is  repugnant  and  inconsistent 
with  itself.  The  charge  is,  that  the  persons  indicted  slzuck  the 
deceased  with  an  ax  on  the  left  side  of  the  head  and  over  the 
left  temple,  giving  to  him  then  and  there,  with  said  ax,  on  the 
right  side  of  the  head  and  over  the  right  temple,  a  mortal 
wound. 

There  is  in  this  part  of  the  count  a  manifest  repugnancy,  in  the 
description  of  the  offense,  as  to  the  place  of  the  wound;  the  first 
part  of  the  sentence,  viz.,  that  the  persons  indicted  struck  the 
deceased  with  an  ax  on  the  left  side  of  the  head,  etc.,  being 
inconsistent  with  what  follows,  viz.,  their  giving  him  then  and 
there,  with  said  ax,  on  the  right  side  of  the  head,  etc.,  a  mortal 
wound.  And  this  repugnancy  occurs,  as  it  must  occur,  to  be 
fatal,  in  a  material  part  of  the  count,  for  the  part  of  the  body 
to  which  the  violence  was  applied  must  be  stated,  and  even  if 
the  wound  be  alleged  to  have  been  on  the  arm,  hand,  etc. ,  with- 
out saying  whether  the  right  or  left,  the  indictment  is  bad. 
The  proof,  to  be  sure,  need  not  correspond  in  this  respect  with 
the  allegation,  but  the  allegation  itself  can  not  be  dispensed  with 
in  the  indictment:  3  Chit.  Grim.  L.  735;  Archb.  Crim.  PI.  384. 
The  defect  can  not  bo  remedied  by  treating  the  first  statement 
as  to  the  part  of  the  head  of  the  deceased  which  was  struck,  as 
superfluous,  because  that  siutement  is  sensible  and  consistent  in 
the  place  where  it  occurs,  and  is  not  repugnant  to  antecedent 
matter:  1  Chit.  Crim.  L.  224;  The  King  v.  Stevens  e^  aZ.,  5  East, 
244.  Nor  can  the  difficulty  be  removed  by  considering  as  super- 
fluous the  subsequent  allegation  as  to  the  persons  indicted  giving 
to  the  deceased,  on  the  opposite  side  of  his  head,  the  mortal 
wound.     If  this  hitter  allegation  were  left  out,  the  count,  as  to 


Dec.  1843.]  Bus  v.  State.  451 


ihe  matter  in  question,  would  read  as  foUows:  That  the 
Samuel  Dias  and  the  said  HanTiah  Gillman,  with  a  certain  ax, 
etc.,  the  said  George^Brock,  in  and  upon  the  left  side  of  the 
head  and  over  the  left  temple  of  him  the  said  George  Brock, 
then  and  there  feloniously,  etc.,  did  strike  and  beat,  giving  to 
the  said  George  Brock,  then  and  there,  with  the  ax  aforesaid, 
one  mortal  wound.  In  that  case,  the  necessarjr  allegation  rela- 
tive to  the  giving  of  the  deceased  a  mortal  wound  would  be  de- 
fective, for  not  setting  out  the  part  of  his  i>erson  on  which  such 
wound  was  given,  the  word  **  there"  in  the  sentence  having  ref- 
erence only  to  the  venue.  There  being  then  a  repugnancy  in  a 
material  charge  of  the  cotmt  in  question,  which  can  not  be 
avoided  by  striking  out  a  part  as  superfluous,  the  count  can  not 
be  sustained:  2  Hawk.  P.  C.  228;  1  Chit.  Crim.  L.  287;  Arohb. 
Crim.  PI.  51;  Bex  v.  Stevens,  5  East,  244. 

The  second  count  is  objected  to,  on  account  of  an  alleged 
defect  in  its  conclusion.  This  count  is  similar  to  the  first,  until 
it  comes  to  the  conclusion  commencing  with  the  words  ^'  and  so 
the  jurors  aforesaid,"  etc.,  except  that  it  does  not  state  the 
length  and  breadth  of  the  wound,  which  it  was  not  necessaiy  to 
state:  Bex  v.  Tomlinson,  6  Car.  &  P.  870,  and  except  that  it  is 
not  subject  to  any  objection  for  repugnancy.  The  conclusion 
objected  to  is  as  follows:  ''And  so  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  say,  that  the  said  Samuel  Dias  and  the 
said  Hannah  Gillman,  in  manner  and  form  aforesaid,  feloniously 
and  willfully,  and  of  their  malice  aforethought,  did  kill  and 
murder,  contrary  to  the  form  of  the  statute,"  etc.  The  defect  here 
complained  of  is,  that  the  person  murdered  is  not  designated. 
This  defect  is  believed  to  be  fatal.  The  averment  that  the  per- 
sons indicted,  feloniously  a^d  willfully,  and  of  their  malice 
aforethought,  did  kill  and  murder,  without  anything  more,  does 
not  amount  to  any  charge  against  them  which  the  law  can  recog- 
nize. The  consequence  is,  that  the  count  is  left  without  the 
technical  allegation,  that  the  persons  indicted,  feloniously,  etc., 
murdered  the  deceased.  It  is  true,  that  the  previous  part  of 
the  count  charges  that  the  i>ersons  indicted,  feloniously  and 
willfully  and  of  their  malice  aforethought,  did  strike  the  said 
George  Brock,  etc.,  giving  him,  etc.,  three  mortal  wounds,  etc.; 
but  the  law  is  well  settied,  whether  wisely  or  otherwise  we  need 
not  stop  to  inquire,  that  such  description  of  the  ofiEense  is  not 
sufficient  in  a  count  of  an  indictment  for  murder.  There  must 
be  in  such  count  an  express  allegation  that  the  prisoner  feloni- 
ously, etc.,  murdered  the  deceased,  the  word  murder  being  a 
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term  of  art  which  can  not  be  supplied  by  any  other  word.  The 
hmgoag^  of  Hawkins  on  the  subject  is  as  follows:  ''No  peri- 
phxasis  or  circumlocution  whatsoever  will  supply  those  words  of 
art,  which  the  law  has  appropriated  for  the  description  of  the 
offense,  as  murdravU,  in  an  indictment  for  murder;  cqpii,  in  an 
indictment  for  larceny;  mayhemiavU,  in  an  indictment  for  maim; 
/elonice,  in  an  indictment  of  any  felony  whatever/'  etc.:  2 
Hawk.  P.  0.  224.  The  same  doctrine  is  laid  down  in  Lon^a 
Case,  5  Oo.  245;  1  Chit.  Oiim.  L.  23^-244;  4  Bl.  Com.  306, 
807;  8  Bac.  Abr.  554. 

The  conclusion  to  the  second  count,  as  before  noticed,  being 
a  nullity,  and  there  being  no  technical  allegation  in  the  count 
that  the  persons  indicted  feloniously,  etc.,  murdered  the  de- 
ceased, the  following  authority  is  applicable  to  the  case:  ''  An 
indictment  was  removed  into  B.  B.  8.  *  That  of  malice  afore- 
thought, A.  B.  made  an  assault  on  0.  D.,  and  the  same  0.  D. 
feloniously  struck,  giving  him  one  mortal  stroke,  of  which  he 
languished  for  seven  days,  and  on  the  eighth  day  of  the  stroke 
aforesaid  died,'  without  saying,  '  and  so  the  aforesaid  A.  B.,  the 
said  0.  D.  feloniously  did  kill  and  murder.'  Therefore  this 
word  murder  is  wanting  in  the  indictment.  And  whether  this 
shall  be  adjudged  murder,  or  only  manslaughter,  was  doubted 
on  account  of  the  general  pardon  passed  in  tiie  late  parliament, 
in  which  murder  is  excepted.  And  at  length  it  was  resolved  by 
the  justices  of  B.  B.  and  others,  that  without  this  word  murder 
it  is  only  manslaughter:"  Anon,^  8  Dyer,  804.  That  case,  which 
is  directly  against  the  count  in  question,  occurred  as  early  as  the 
time  of  Elizabeth,  and  has  been  ever  since  adhered  to.  We  are 
of  opinion,  therefore,  that  the  second  count  does  not  contain  a 
valid  charge  of  murder,  but  that  it  is  a  good  count  for  man- 
slaughter. 

As  the  first  count  of  the  indictment  is. bad,  and  the  second 
contains  a  charge  of  manslaughter  only,  the  judgment  that  the 
prisoner  Dias  be  executed  is  erroneous;  and  for  the  same  reason 
the  verdict  is  wrong  for  not  fixing  the  punishment:  B.  S.  1888, 
p.  219,  sec.  78. 

The  judgment  is  reversed,  and  the  verdict  set  aside.  Oausa 
remanded,  etc. 

DiaoBipnoN  or  Wound  fbok  which  Death  Aboba.— It  was  deddad  in 
SttOe  y.  Crank,  23  Am.  Dec.  117,  that  the  phraae  "one  mortal  bmiae,"  waa 
■afficient  description,  and  that  if  the  injoiy  be  on  the  head,  it  is  not  neoee- 
Mzy  to  state  on  what  part  of  it.  In  Stale  v.  Owen,  4  Id.  571,  it  was  dedded 
that  the  indictment  must  chaise  the  dimensions  of  the  woond.  Bat  see  note 
to  that  case:  Id.  57a     In  DilUm  v.  StcUe,  9  Ind.  413,  and  in  Wui  v.  StaU. 
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48  Id.  485»  It  WM  decided,  citing  the  principal  case,  thfttil  is  not 
to  describe  the  depth  or  breadth  of  the  &tsl  iroDiid.  In  Ccrddl  t.  StaUf  22 
Id.  6,  and  in  Jones  v.  SkUe,  85  Id.  122»'  dting  the  prindpsl  esse,  it  was  said 
that  at  oonunon  law  it  was  necessary  to  state  in  an  indictment  for  mnrder» 
the  part  of  the  body  opon  which  the  Uow  was  inflicted,  although  sach  aver- 
ment  was  not  required  by  the  Indiana  code. 

Tsi  PBoroiPAL  QASB  IS  CITED  DT  Seed  T.  StaU^  8  Lid.  202»  to  the  point 
that  an  indictment  which  does  not  contain  the  teohnical  words  desoriptiTe  of 
mnrder  is  an  indictment  for  manslanghter  only;  and  in  BiaU  t.  Dmrk,  8 
Bladd.  627,  to  the  point  that  the  word  *'&Isely"  is  not  one  of  the  words  ol 
art  notioed  in  the  principal  case. 


SooTT  V.  Pdboell. 

(7  Blaokvokd,  06.] 

PVBORiaEB  IT  Shbbziv'8  Salx  undsb  Judomxht  aoaobt  AuLUDUunr 
OftAiraoB  stsnds  in  the  place  of  a  creditor  of  the  latter,  and  is  entitled 
to  all  the  rights  and  privil^^  growing  ont  of  that  relation. 

GbSTSTANOBs  Mads  TO  DDBAnD  Cbjeditobs  ABM  VosD  Onlt  ab  TO  Tehi; 
bat  are  Tslid  as  between  the  parties  themselves,  and  as  to  a  bona  fdM 
purchaser  from  the  fraudalent  grantee, 

TiTLB  07  PuBCHASKB  AT  Shxsitt's  Salb  Under  a  judgment  against  a  fraud- 
ulent grantor,  must  yield  to  an  older  title  of  a  hofna  fide  purchaser  from 
the  fraudulent  grantee;  but  land  descending  from  such  fraudulent  grantee 
is  subject,  in  the  hands  of  his  heir,  to  the  claim  of  such  purchaser  at 
sheriff's  sale. 

MiRRnm  Woman  oan  not  Albn  hxb  Bxal  Ebsatx,  unless  her  husband 
joins  with  her  in  the  deed. 

Appeal  from  the  Knox  cixooit  court.  The  opinion  states  ibs 
lisots. 

J.  WhUcomb,  J.  Law,  and  A,  T.  EUis,  for  the  appellant. 

8.  Judah,  for  the  appellees. 

By  Court,  Dbwxt,  J.  Scott  brought  a  bill  in  equity  against 
Puroell,  Myers  and  Ann  his  wife,  J.  Norwood,  and  N.  Norwood. 
The  material  facts  of  the  case,  appearing  from  the  pleadings, 
exhibits,  and  depositions  are:  That  Myers,  on  the  ninth  day  of 
November,  1829,  bought  of  Harper  a  tract  of  land  lying  in  Knox 
couniy,  took  a  deed  of  conveyance  for  the  same,  and  together 
with  his  wife,  mortgaged  it  to  Harper,  to  secure  the  purchase 
money.  On  the  first  day  of  December  following,  Myers,  being 
indebted  to  Tarious  persons,  and  among  them  to  one  Beneau, 
designing  to  defraud  his  creditors,  conveyed  the  land  to  M.  Nor- 
wood, his  wife's  sister,  who  participated  in  the  fraud  and  paid 
no  consideration.    In  1838  M.  Norwood  died,  leaving  her  broth* 
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•era  J.  Norwood  and  N.  Norwood,  and  her  siflter  A.  Myers,  three 
-of  the  defendants,  her  heirs  at  law.     At  the  March  term,  1832, 
•of  the  Knox  circuit  court,  Beneau  obtained  a  judgment  for  his 
-debt  against  Myers.    In  1835,  Myers  and  his  wife  sold  and  con- 
Teyed  one  undivided  third  part  of  the  land  (it  being  his  wife's 
«hare  as  one  of  the  heirs  of  M.  Norwood)  to  Hebberd  and  Burtch, 
who  were  purchasers  for  a  valuable  consideration,  without  notice 
of  the  fraud  practiced  by  Myers  and  M.  Norwood.     Hebberd 
and  Burtch  conveyed  this  third  part,  on  the  thirtieth  of  Novem- 
ber, 1837,  to  Purcell,  one  of  the  defendants,  for  a  valuable 
<K>nsideration;  Piurcell  having  previously,  on  the  sixteenth  of 
.ITovember,  1837,  purchased  two  undivided  third  parts  of  J.  Nor* 
"wood  and  Ann  Myers,  who  joined  in  a  deed  of  conveyance;  the 
'husband  of  Ann  Myers  being  alive  but  not  a  party  to  the  deed. 
Hn  October,  1837,  an  execution,  which  issued  upon  Beneau's 
judgment,  was  levied  upon  the  same  land,  which  on  the  tweniy- 
seventh  of  November,  1837,  was  sold  by  the  sheriff  on  the  ex- 
ecution.   Scott  became  the  purchaser,  and  had  a  conveyance  from 
the  sheriff.    Scott  had  notice  of  Purcell's  prior  purchase  from  J. 
Norwood  and  Ann  Myers.   Who  was  in  possession  of  the  premises 
at  the  time  of  the  sheriff's  sale  does  not  appear,  but  soon  afterwards 
Purcell  was.    In  1832,  Harper  assigned  the  mortgage,  executed 
by  Myers  and  wife  to  secure  the  payment  of  the  original  pur- 
chase money,  and  the  mortgage  debt,  to  Scott.    The  bill  charges 
Purcell  with  notice  of  the  fraud  in  the  sale  from  Myers  to  M. 
Norwood;  and  Purcell's  answer  alleges  that  Scott  knowing  the 
fraud,  if  any  existed,  had  in  various  ways  so  far  sanctioned  and 
supported  that  sale  as  fair  and  valid,  previous  to  Purcell's  pur- 
chase, as  to  deprive  him  of  all  right  to  question  the  titie  of  the 
latter.    But  we  do  not  view  the  evidence  as  sufficient  to  take 
from  either  Scott  or  Purcell  the  character  of  a  bona  Jide  pur- 
chaser for  a  valuable  consideration.    The  prayer  of  the  bill  was, 
that  the  deed  from  Myers  to  M.  Norwood  might  be  decreed  to 
be  fraudulent  and  void,  and  for  general  relief.    The  court  de- 
creed that  the  bill  be  dismissed  as  to  the  two  thirds  of  the  land 
held  by  Purcell;  and  that  as  to  the  other  third  (that  held  by  N. 
Norwood  as  one  of  the  heirs  of  M.  Norwood),  the  deed  from 
Myers  to  M.  Norwood  was  fraudulent  and  void.    Both  parties 
appeal  to  this  court. 

Scott,  being  a  purchaser  under  Beneau's  judgment,  stands  in 
the  place  of  a  creditor  of  Myers,  the  fraudulent  grantor,  and  is 
«ntitted  to  all  the  rights  and  privileges  growing  out  of  that  rela- 
tion: midreth  v.  Sands,  2  Johns.  Ch.  35;  Sands  v.  BOdreth,  14 
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Johns.  493;  Sidgeway  ▼.  Undenoood,  4  Wash.  0. 0. 129.  Our  stat- 
ute, respecting  conveyanoes  made  to  defraud  creditors,  has  been 
yiewed,  repeatedly,  by  this  court  as  being  on  a  footing  with  the 
act  of  13  Elizabeth,  c.  6,  and  as  rendering  the  deed  void  only 
as  to  creditors,  leaying  it  valid  as  between  the  parties  them- 
selreSy  and  as  to  a  bona  fide  purchaser,  for  a  valuable  considera- 
tion, of  the  fraudulent  grantee:  FindJey  v.  Cooley,  1  Blackf. 
262;  Dugan  v.  VaUier,  3  Id.  245  [25  Am.  Dec.  105]. 

The  difficulty  in  this  case  lies  in  determining  whether  the  right 
of  Scott,  as  the  representative  of  a  creditor  of  the  fraudulent 
grantor,  has  been  asserted  in  season  to  defeat  the  title  of  Pur- 
cell  derived  from  two  of  the  heirs  of  the  fraudulent  grantee. 
Purcell's  title  originated  between  the  date  of  Beneau's  judg- 
ment and  the  sheriff's  sale  to  Scott.  Did  Scott's  title  commence 
at  the  latter  period,  or  is  it  by  relation  to  begin  at  the  time  of 
rendering  the  judgment?  A  judgment  by  our  law  is  a  lien  on 
the  real  estate  of  tiie  debtor;  and  had  Myers  held  the  land  in 
controversy  when  Beneau's  judgment  was  rendered,  it  would, 
undoubtedly,  have  defeated  any  subsequent  conveyance  by  him 
to  a  stranger.  But  prior  to  the  rendition  of  this  judgment, 
Myers  had  parted  with  his  title;  it  had  vested  in  M.  Norwood, 
although  the  conveyance  was  fraudulent,  and  liable  to  be  set 
aside  by  the  claim  of  a  creditor,  if  preferred  against  her.  The 
judgment  against  Myers,  however,  could  not  be  constructive  no- 
tice of  that  claim  to  a  purchaser  of  M.  Norwood  or  her  heirs; 
nor  could  it  impart  to  him  a  knowledge  of  the  taint  in  her  title. 
To  consider  the  lien  of  a  judgment  against  a  debtor,  who  had 
fraudulently  conveyed  his  land,  as  binding  upon  it  in  the  hands 
of  the  grantee,  though  conusant  of  the  &aud,  would  result  in 
the  defeat  of  the  title  of  a  fair  purchaser  from  that  grantee,  for 
a  valuable  consideration.  Such  a  result  would  be  equally  in- 
compatible with  the  established  construction  of  the  statute 
against  fraudulent  conveyances,  and  the  well-settled  doctrine  of 
the  common  law.  Our  opinion  is,  that  the  title  of  a  purchaser 
at  sheriff's  sale,  under  a  judgment  against  such  a  fraudulent 
debtor,  can  derive  no  strength  from  any  lien  arising  from  the 
judgment;  that  it  dates  only  from  the  sale;  and  that  it  must 
yield  to  the  older  title  of  a  bona  fide  purchaser  for  a  valuable 
consideration,  who  derives  his  claim  from  the  fraudulent  grantee 
or  his  heirs.  This  view  of  the  subject  is  in  accordance  with  a 
decision  made  on  much  deliberation  by  the  court  of  errors  in 
New  York:  Andenon  v.  Roberts j  18  Johns.  515  [9  Am.  Dec.  235]. 
See  also  Manhattan  Co.  v.  Boertson,  6  Paige,  457. 
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We  have  laid  no  etteaa  upon  the  oonTejyanoe  made  by  Ann 
Ifyen  jointly  with  J.  Norwood  to  Pnicell.  Being  a  married 
woman,  she  oonld  not  alien  her  real  estate  without  joining  in  a 
deed  with  her  husband.  But  the  title  of  Pnrcell  to  two  thirds 
of  the  premises  in  dispute  is  valid,  by  his  purchase  of  one 
third  from  J.  Norwood,  and  of  the  other  third  from  Hebberd 
and  Burtch,  who  held  immediately  under  Myers  and  his  wife. 
The  title  of  Soott  must  prerail  as  to  the  share  of  N.  Norwood* 
being  one  third  of  the  land  sold  at  the  sheriffs  sale.  This 
share  descended  to  him  from  the  fraudulent  grantee;  and  he 
took  it  subject  to  the  claim  of  the  creditors  of  her  grantor,  or 
of  a  purchaser  under  a  judgment  of  a  creditor.  The  circuit 
court  committed  no  error  in  the  decree  which  they  rendered* 
It  should  be  rumarked,  that  no  notice  was  taken  in  the  decree 
of  the  mortgage  given  by  Myers  and  wife  to  Harper,  and  by 
him  assigned  to  Scott,  and  the  state  of  the  pleading  justified  the 
omission.  Neither  Scott  nor  Puroell  took  any  more  than  an 
equity  of  redemption  by  their  respectiye  purchases,  for  that  was 
the  only  interest  possessed  by  Myers  in  the  premises.  He  had 
parted  with  the  legal  estate  by  giving  the  mortgage.  We  do 
not  consider  the  rights  of  Scott,  whatever  they  may  be,  as  the 
assignee  of  the  mortgage,  to  be  affected  by  the  decree  of  the 
circuit  court 

The  decree  is  afSrmed,  with  costs. 


BovA  Fids  Pxtbchabebs,  Bights  or:  See  8w{/t  v.  ffcidridgef  36  Am.  Dea 
85,  note  87«  where  jother  cases  are  collected. 

GoNYSTAiiCBa  FaAunnuEivT  as  to  Cbbditobs  are  T<ttdable  only,  not  abso- 
Intely  void,  and  are  binding  upon  the  parties:  Oriental  Bank  v.  HeuHna,  87 
Am.  Deo.  140;  Nichols  v.  PaUen,  36  Id.  713,  note  717;  Welby  v.  Amutrong^ 
21  Ind.  491;  Springer  v.  Dro8ch,  32  Id.  491,  both  citing  the  principal  case. 

Thx  frinoipal  case  is  cited  in  Pennington  v.  Cl\flonj  11  Ind.  164,  to  the 
point  that  a  creditor  may  proceed  to  settle  the  title  before  levy  and  sale;  or 
he  may  elect  to  sell  first,  and  let  the  purchaser  take  the  legal  proceedings  to 
perfect  his  title,  if  he  choose  to  do  so;  and  in  T^  v.  Tejl,  35  Id.  48,  to  the 
point  that  conveyances  to  defrand  creditors  are  void,  bat  chancery  will,  not- 
withstanding, entertain  jnrisdiotion  to  dear  them  ont  of  the  way  ol  judgment 
creditors. 

Married  Woman's  Deed:  See  ^nice  v.  Wood,  85  Am.  Deo.  880;  DorranM 
▼.  ScoU,  31  Id.  509;  ^oo^y.  Mix,  Id.  285,  note  295. 
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DoNNEL  V.  United  States. 

[1  MOBUS,  141.] 

MiSKAKB  nr  Inbiotm S3IT  IN  Spkxxhio  Name  u  unimportaiit  where  the  nAme 

admits  of  diffiarent  modes  of  spelling. 
Mdkakb  nr  Spkllznq  Namb  nr  Indiotmbmt  is  Fatal  when,  by  the  ordinairj 

rales  of  pronnndationy  the  name  as  spelled  prodnoes  a  different  sonnd 

from  the  trae  name. 
Kambi  "  Donald"  and  "  Donnxl"  abb  not  Idbm  Sonanb,  and  an  indictment 

Is  fatally  defective  when  the  former  name  is  written  bnt  the  latter  is  in- 
tended. 
Fact  that  Two  Kambs  abb  Obdinabilt  Pbonounobd  so  Nbablt  Aldcb  as 

not  to  be  distingaishable,  is  not  within  the  judicial  knowledge  of  the 

court. 

Ebbob  to  Des  Moines.    The  opinion  states  the  case. 

Sorer  and  Wooda^  for  the  plaintiff  in  error. 

H.  T.  Bied,  for  the  defendant. 

By  Oourt,  Mason,  0.  J.  Two  indictments  were  found  against 
the  plaintiff  in  error  under  the  gaming  act,  in  which  his  name 
was  written  Donald.  To  each  of  these  he  pleaded  in  abatement, 
alleging  that  his  name  was  Donnel.  Demurrers  were  filed  to 
these  pleas,  and  those  demurrers  sustained  on  the  ground  that 
the  two  names  were  idem  sanans.  This  is  the  principal  error 
complained  of.  Oourts  are  not  &stidious  in  enforcing  absolute 
precision  in  regard  to  orthography.  Names  admitting  of  the 
same  pronunciation  are  often  made  up  of  veiy  differient  letters. 
In  these  cases,  a  mistake  of  one  mode  of  spelling  for  another  is 
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imimportanty  even  in  an  indictment.  The  public  proeecator  is 
not  bound  to  ascertain  the  particular  letters  used  by  the  aocnsed 
in  writing  his  name,  for  this  might  often  be  impracticable.  But 
where  the  orthography  of  the  indictment  composes  a  name  which 
by  the  ordinaiy  roles  of  pronunciation  produces  a  different 
sound  from  the  true  one,  the  mistake  will  be  fatal.  In  the 
present  case,  perhaps,  the  ear  would  not  readily  catch  the  dif- 
ference in  pronunciation,  still  the  names  are  veiy  different. 
Even  if  it  be  a  fact  that  the  two  names  are  ordinarily  pronounced 
so  nearly  alike  as  not  to  be  distinguishable,  that  is  a  fact  which 
we  can  not  judicially  know.  We  think,  therefore,  the  court 
erred  in  deciding  that  the  two  names  were  of  the  same  sound. 
The  judgment  below  will,  therefore,  be  reversed. 


M18NOMXB  IN  Indictment,  Emscr  or.— Mimomwr  of  either  the  Ghristkn 
or  sumame,  is  good  cause  for  a  plea  In  abatement:  Lynet  ▼.  SUOe,  30  Am* 
Deo.  667.  In  that  case  an  indictment  charged  a  person  by  the  name  of 
Qeorge  Lyona»  and  hie  tme  name  was  George  Lynes,  and  a  plea  in  abatement 
was  held  good.  Abbreriations  of  the  proper  names  of  persons  described  in 
an  indictment  are  allowable:  State  v.  Kean,  34  Id.  182;  and  an  indictment 
charging  that  a  oertain  instroment,  purporting  to  be  the  warrant  and  order  of 
"Tristam  Tapper^  was  a  forgery,  is  not  objectionable  on  the  ground  of  fari- 
anoe,  because  the  copy  of  the  instrument  diows  that  it  was  signed  "T.  Tup- 
per:"  8taU  y.  Janes,  36  Id.  267. 

Idxk  Sonanb,  Dootbinb  or,  is  discussed  in  the  note  to  Schooler  ▼.  AAent^ 
13  Am.  Deo.  232,  which  case  held  that  the  differenoe  in  proonneiation  be> 
tween  *' Josiah**  and  *' Josier^'  was  so  slight  as  not  to  amount  to  a  ^ariaiMM. 


ZlCKAFOSSE  V.  HULIGK. 

[1  MoBsn,  ITS.] 

Fabol  Oontbaot  wob,  Salb  or  Impbovsmentb  on  Pitblxo  Land  Is  ^mlldf 
such  contract  not  being  within  the  statute  of  frauds. 

Assuupsrr  by  Hulick  against  Zickaf osse.  Defendant  agreed  to 
pay  plaintiff  a  certain  sum  for  a  **  claim,''  situated  in  Washing<- 
ton  county.  The  material  facts  appear  from  the  opinioiL  Judge- 
ment for  plaintiff. 

J.  O.  EdU,  for  the  plaintiff  in  error. 

E,  H.  Thomas,  contra. 

By  Court,  Wilson,  J.  The  only  question  which  arises  in  this 
case  is  presented  by  the  bill  of  exceptions,  which  is  as  follows, 
yiz.1 

"  Be  it  known,  that  on  the  trial  of  the  above  cause,  the  plaint- 
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iff  introduced  a  witness  to  prove  a  parol  contract  for  the  sale  of 
the  claim  of  the  plaintiff  to  defendant,  referred  to  in  his  declar- 
ation, which  contract  was  never  reduced  to  writing,  nor  the 
contract  on  which  plaintiff  sought  to  recover  ever  reduced  to 
writing.  The  defendant  objected  to  the  introduction  of  the 
evidence  on  the  ground  that  a  claim  was  an  interest  in  land 
within  the  meaning  of  the  statute  of  frauds,  which  was  overruled 
by  the  court,  and  the  testimony  permitted  to  go  to  the  jury,  to 
which  defendant  excepts,''  etc. 

Is  a  parol  sale  of  improvements  upon  the  public  lands,  such 
a  sale  as  is  affected  by  the  statute  of  frauds  ?  The  first,  second, 
and  third  sections  of  the  statute  of  frauds  in  force  here  are  taken 
from  the  statute  of  frauds,  29  Car.  I.,  c.  3,  and  it  is  now  well 
settled  by  numerous  decisions,  that  this  statute  embraces  within 
its  provisions  only  sales  or  transfers  of  lands  or  some  interest 
therein:  Parker  v.  Stanilandy  11  East,  362;  Wanoick  v.  Bruce, 
2  Mau  &  Sel.  205, 208;  Chit.  Con.  207;  Bobts.  Stat.  Fr.  126, 127; 
4  Mo.  235.  In  Missouri,  where  the  statute  of  frauds  is  similar 
to  that  of  ours,  a  case  precisely  in  point  will  be  found.  See  the 
case  of  Clark  et  al.  v.  Shiilts,  4  Mo.  235,  where  the  court  use  the 
following  language:  ''In  New  York  under  precisely  such  a 
statute  as  our  own,  it  has  been  setUed  that  an  improvement  on 
the  public  land,  is  not  such  an  interest  in  or  concerning  the 
land,  as  to  make  it  necessary  to  reduce  the  sale  or  contract  for 
the  transfer  of  it  to  writing:''  Ik'ear  v.  Hardenbergh^  6  Johns. 
272  [4  Am.  Dec.  356];  Danfarth  v.  Cviver,  11  Id.  146  [6  Am. 
Dec.  361].  In  that  case  judgment  was  rendered  for  the  plaintiff 
on  two  promissory  notes,  the  consideration  of  which  was  a  ver- 
bal contract  for  the  sale  of  the  right  of  the  plaintiffs  to  certain 
improvements  upon  the  public  lands.  Whether  there  were  stat- 
utes in  those  states  authorizing  the  collection  of  demands  grow- 
ing out  of  contracts  for  sales  of  improvements  on  public  lands, 
does  not  appear  from  the  decisions  referred  to.  But  here,  at 
the  time  of  making  the  promise  sued  upon  in  this  case,  a  law 
was  in  force  enacting  '*  that  all  contracts,  promises,  assumpsits, 
or  undertakings,  either  written  or  verbal,  which  shall  be  made 
hereafter  in  good  faith  and  without  fraud,  collusion,  or  circum- 
vention, for  sale,  purchase,  or  payment  of  improvements  made 
on  the  lands  owned  by  the  government  of  the  United  States, 
shall  be  deemed  valid  in  law  or  equity,  and  may  be  sued  for  and 
recovered  as  in  other  contracts." 

As  the  statute  of  frauds  does  not  apply  to  such  a  contract  or 
promise,  and  as  the  statute  provides  for  the  collection  of  these 
demands,  the  judgment  below  is  afSrmed. 


I 
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Saui  ov  Imfeovxhxhtb  Bbictxd  ov  Pubuo  Lahds  of  Um  United  8tefeei» 
formg  a  good  oonridemtum  for  a  promiMOiy  note  grna  for  their  price:  Sa^ 
difr,  Bridger,  36  Am.  Deo.  683L  Oooapatian  and  improrwiMnt  of  the  pnb- 
lio  laode  do  not  create  an  interest  eabjeot  to  eale  under  ewoation:  Jthea  y. 
HugfieM^  84  Id.  772.  The  doctrine  of  the  principal  ceee  was  approved  in 
Fitnem  t.  IkML^  1  Iow%  28. 


DOLLABHIDB  V.  TJnITED  SxAXBEL 


[1  If  onn,  »8.] 

finnonEflrr  uhbib  Szatotb  Pukuhiko  AnAUxos  wnB  Dkadlt  WsAnan 
■hooldy  as  a  general  role,  distinctly  aver  that  the  asnnlt  was  made  with 
a  deadly  weapon. 

OouBXB  JuDiozALLT  Kvow  SoMB  WsAFONS  TO  BB  DiABLT  withoot  any  dis- 
tinct avennant  in  the  indictment  to  that  effect. 

IirDiOTiiXNT  UNDiK  SxATUTB  vos  Absault  WITH  AK  Ax  need  not  aTer  that 
the  assanlt  was  made  with  a  deadly  weapon,  as  the  court  tskes  Jndioisl 
knowledge  of  the  character  of  the  weapon. 

Ebbob  to  the  Lotusa  disixict  court  The  opinion  states  the 
case. 

Whicher,  for  the  plaintiff  in  error. 

By  Oonrty  Maboh,  0.  J.  The  plaintiff  in  error  "was  indicted 
in  the  court  below,  under  the  statute  for  pnnishing  an  assault 
with  a  deadly  instrument  with  the  intent  to  inflict  a  bodily  in- 
jury. The  indictment  charged  him  with  assaulting  one  Jasper 
Koons  with  an  az;  and  that  he  threw  and  hurled  the  said  az  at 
the  said  Koons  with  intent  to  inflict  a  bodUy  injuiy,  etc. ;  fol- 
lowing the  language  of  the  statue  sufficiently  in  eveiy  particu- 
lar, except  the  omission  to  aver  that  the  az  was  a  deadly  instru- 
ment. The  defendant  was  found  guiliy,  and  a  motion  was  made 
in  arrest  of  judgment  in  consequence  of  this  omission.  This 
was  oYcrruled,  for  which  reason  the  cause  was  brought  here  on 
writ  of  error. 

In  order  to  render  the  defendant  punishable  under  the  stat- 
ute, the  assault  must  certainly  have  been  made  with  a  deadly 
weapon.  As  a  general  rule,  that  fact  should  be  disthictly 
averred.  Such,  at  all  events,  is  the  safer  and  better  course. 
But  there  are  some  weapons  and  instruments  which  we  think 
the  court,  from  its  knowledge  of  the  English  language,  may 
judicially  know  to  be  of  a  deadly  character,  without  a  distinct 
averment  to  that  effect.  If  the  allegation  had  been  that  the  as- 
sault had  been  made  with  a  drawn  sword,  or  with  a  gun  loaded 
with  powder  and  ball,  would  it  be  necessary  to  aver  that  these 
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were  deadly  weapons  ?  We  think  not.  An  ax,,  when  hurled  by 
one  man  at  another,  is  scarcely  less  a  deadly  weapon  than  a 
drawn  sword  or  loaded  gun,  and  the  court  is  equally  qualified 
to  judge  of  its  character  in  this  respect.  It  is  true  that  either 
of  these  instruments  might  have  been  so  constructed  as  to  shape, 
size,  and  material,  as  not  to  be  a  deadly  weapon,  but  the  lan- 
guage of  an  indictment  ought  not  to  be  tortured  into  an  un- 
natural meaning  even  in  faTor  of  the  accused.  Nothing,  it  is 
true,  should  be  left  to  inference,  but  words  should  receive  their 
ordinary  interpretation;  and  where  a  distinct  and  unequivocal 
meaning  is  thus  conveyed,  further  precision  is  not  necessary. 
Such  we  think  is  the  case  in  the  present  instance. 

This  perhaps  may  be  thought  a  deviation  from  the  ordinary 
current  of  judicial  argument,  but  if  it  be  so,  we  think  it  a  devia- 
tion on  the  side  of  reason.  Courts  should  accommodate  their 
decisions,  as  far  as  is  compatible  with  justice,  to  the  common 
sense  of  mankind,  if  they  would  secure  for  the  law  its  ablest 
guardian — ^public  respect.  There  is  some  reason  to  apprehend 
that  criminal  justice  has  been  alreadjf  in  some  instances  so  dis- 
guised by  technical  refinements  and  subtleties,  as  to  become  a 
subject  of  ridicule  to  men  whose  minds  are  unbiased  by  their 
peculiar  education  or  interests.  This  feeling  ought  not  to  be  in- 
creased by  increasing  the  cause;  but  on  the  contrary,  where  the 
current  of  authority  is  not  too  strong,  we  should  seize  all  occa- 
sions to  bring  back  the  rules  of  decision  to  such  a  standard  as 
the  common  reason  of  mankind  may  sanction  and  approve.  In 
the  present  case,  the  plaintiff  in  error  is  charged  with  hurling 
an  as  at  one  Jasper  Koons,  with  the  intent  to  inflict  upon  him  a 
bodily  injury.  Every  person — ^the  court,  the  jury,  and  the  pris- 
oner, is  sufficiently  informed  of  the  nature  of  the  offense  charged. 
There  is  no  danger  of  surprise  or  misapprehension.  Nothing 
further  seems  to  us  necessary. 

The  judgment  below  is,  therefore,  affirmed. 

Ax  IS  A  DsADLT  WsAPON.    In  rapport  of  this  propontioo,  the  prlnoipal 
is  cited  m  Mthority  in  State  v.  Ogtrander^  18  Iowa,  458. 


LoBimEB  V.  Lewis. 

[1  MOIBIB,  388.] 

To  SusTAiir  FoaoKELB  EsTBT  AND  Dbtadtkr,  all  that  is  neoanary  is  that  the 
defendant  shmild  forcibly  and  illegally  have  tamed  the  pUdntiff  oat  of 
poeseasion;  the  &ct  that  the  plaintiff  is  a  trespasser  does  not  figare  in  the 
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Pdwxe  to  Lbasi  Lkab  Mnm  oir  tbi  Publio  Lamb  not  mbjeot  to  entEy* 
does  not  redde  in  the  president  of  the  United  States^  either  by  virtae  of 
bis  offioe,  or  from  aots  of  congress. 

Aon  BnjLTiNO  to  thb  Samx  Subjsot-icattkb,  and  passed  on  the  same  day^ 
should  be  so  oonstmed  as  to  give  them  both  effect. 

FoBOiBLB  entiy  and  detainer  on  an  agreed  statement  of  facts. 
The  locus  in  quo  was  public  land;  it  had  not  been  prodaamed  for 
sale,  and  was  not  subject  to  private  entry  by  any  law  of  the 
United  States.  The  remaining  facts  appear  from  the  opinion. 
Judgment  for  plaintiflh.    Defendants  appealed. 

By  Oourt,  Masoh,  0.  J.  This  was  an  action  of  forcible  entry 
and  detainer,  commenced  before  a  justice  of  the  peace,  and 
brought  by  appeal  into  the  district  court  of  Dubuque  county. 
The  case  was  submitted  to  that  court  on  an  agreed  statement  of 
facts,  which,  although  affording  but  an  imperfect  view  of  the 
whole  matter,  must  constitute  the  only  ground  for  a  decision 
here.  It  is  admitted  that  the  lociia  in  quo  -wbs  public  land  be- 
longing to  the  United  States,  and  that  the  defendants  entered 
under,  and  by  virtue  of  a  lease  from  the  agent  of  the  United 
States  lead  mines;  but  the  plaintiff's  ground  of  action  is  not  set 
forth;  nor  whether  they  or  any  one  else,  were  in  possession  of 
the  lands  at  the  time  the  aforesaid  lease  was  executed.  By 
mutual  consent,  the  whole  case  is  to  turn  upon  one  point:  the 
power  of  the  president  of  the  United  States  to  authorize  the 
granting  of  leases  of  this  nature,  for  any  or  all  lead  mines  on 
the  west  side  of  the  Mississippi  river. 

It  was  contended  in  the  course  of  the  argument,  that  the 
plaintiffs  below  in  this  case,  were  themselves  sheer  trespassers, 
and  much  stress  seemed  to  be  laid  on  that  circumstance*  That 
fact,  however,  is  in  no  manner  mingled  with  this  case.  The 
.action  is  not  ejectment,  but  forcible  entry  and  detainer,  and 
may  be  brought  by  a  trespasser,  even  against  the  legal  owner  of 
the  premises.  All  that  is  necessary  to  sustain  this  action  is,  that 
the  defendant  should  forcibly  and  illegally  have  turned  the 
plaintiff  out  of  possession.  Besides,  the  stipulations  in  the 
agreement,  make  the  whole  to  depend  upon  the  right  of  the 
agent  to  lease,  and  we  can  not  travel  beyond  that  agreement. 
Nothing  is  therein  mentioned  of  the  plaintiffs  being  trespassers. 
We  have  therefore  no  data  by  which  to  ascertain  the  titie  of  the 
plaintiffs,  nor  if  we  had,  would  that  be  a  proper  subject  of  con- 
sideration in  this  form  of  action. 

It  has  been  urged,  that  the  president  is  vested  vrith  the  power 
in  question,  in  consequence  of  the  general  supervision  of  the 
public  lands  with  which  he  is  by  law  intrusted.     Such  a  power. 
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howeyer,  should  have  a  more  substantial  basis.  It  is  not  a 
faranoh  of  prerogative.  It  should  not  result  from  implication. 
The  right  to  lease  the  lead  mines  would  imply  a  Uke  power  in 
relation  to  all  the  other  lands  of  the  territory.  If  a  lease  for 
three  years  can  be  legally  given,  independent  of  statutory  au* 
thority,  why  not  for  fif iy  ?  And  if  the  president  can  grant  such 
leases,  congress  itself  can  afterwards  only  dispose  of  the  rever- 
sion. Whole  states  might  thus  have  been  peopled  by  a  race  of 
tenantiy,  holding,  not  under  the  government,  but  under  the 
executive.  Ftobably,  from  such  views  of  the  case,  serious 
doubts  have  sometimes  been  entertained,  whether  even  congress 
possesses  the  legitimate  power  to  authorize  such  leases.  The 
supreme  court  of  the  United  States  have  recently  set  this  ques- 
tion at  rest:  United  States  v.  Oratiot  et<d.,U  Pet.  626.  We  feel 
no  disposition  to  rebel  against  that  decision.  We  think,  how- 
ever, that  in  such  cases,  the  constitutional  power  of  congress 
is  exerted  to  its  utmost  tension,  and  that  under  such  circum- 
stances, no  power  of  this  nature  can  exist  independent  of  an 
unequivocal  statute.  None  should  result  from  inference,  or  be 
obtained  by  loose  construction.  If  congress,  either  directly,  or 
by  a  fair  and  reasonable  construction  of  any  statute,  have  au- 
thorized the  leasing  of  the  lead  mines  in  the  manner  pursued 
by  the  agent  at  Dubuque,  the  decision  of  the  district  court  must 
be  reversed;  otherwise  not. 

What  authoriiy,  then,  has  been  conferred  by  statute  to  justify 
such  leasing?  None  has  been  pointed  out  except  that  derived 
from  two  acts  of  congress,  both  passed  March  8,  1807.  One  of 
these  entitied  ''  an  act  making  provision  for  the  disposal  of  the 
public  lands,  situated  between  the  United  States  military  tract 
and  the  Connecticut  reserve,  and  for  other  purposes,"  author- 
izes the  president  to  lease,  for  a  term  not  exceeding  five  years, 
any  lead  mine,  which  has  been,  or  may  hereafter  be  discovered 
in  the  Indian  territory.  This  act,  so  far  from  giving  the  author- 
iiy contended  for,  ndses  a  strong  inference  against  it,  agreeably 
to  the  maxim  ''  inclusio  unius  est  exclusio  alterius,"  The  express 
power  given  to  lease  in  the  Indian  territoiy,  is  local,  and,  in- 
ferentially,  withholds  the  like  power  to  lease  elsewhere.  It  also 
goes  far  to  overthrow  the  position  assumed  in  the  argument, 
that  the  law  having  intrusted  the  president  with  a  general  super- 
vision of  the  public  domain,  he  possesses  the  power  to  lease  the 
lead  mines,  in  the  absence  of  any  express  statute  on  the  subject. 
If  the  executive  was  already  vested  with  a  general  power  of  this 
nature,  why  should  it  be  again  conferred  upon  him  in  a  partic- 
ular case?    By  the  passage  of  the  act  referred  to,  we  have  at 
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least  a  l^gislatiye  exposition  of  the  law  on  this  sabject,  inde- 
pendent of  statute. 

But  reliance  is  ohiefly  placed  upon  the  other  statute  referred 
to»  bearing  even  date  widi  the  above  mentioned.  It  is  entitled 
"An  act  to  prevent  settlements  being  made  on  lands  ceded  to 
the  United  States,  until  authorized  by  law."  The  first  section 
of  that  act  prescribes  certain  penalties  and  forfeitures,  in 
case  of  unauthorized  settlements  upon  the  public  lands.  The 
president  is  adso  empowered  to  direct  the  marshal  to  remove  in* 
truders,  and  also  to  take  such  other  measures,  and  to  employ 
such  military  force  as  he  may  judge  necessary  and  proper  to 
effect  such  removal.  It  is  contended,  that  inasmuch  as  the 
president  is  hereby  authorized  ''  to  take  such  other  measures," 
as  he  may  judge  necessary  and  proper,  to  remove  intruders,  he 
may  make  a  lease  for  that  purpose;  that  instead  of  ordering  out 
the  military  force,  he  may  lease  the  ground  to  some  other  citi- 
zen, and  then  leave  the  latter  to  remove  the  intruder  by  legal 
and  peaceable  means.  Such  would  be  a  most  liberal  construc- 
tion of  the  statute,  under  any  circumstances;  but  the  reasoning 
would  be  much  more  plausible  were  it  not  for  the  absence  of 
one  essential  fact.  There  is  nothing  to  show  that  the  lease  in 
the  present  case  was  given  for  any  such  purpose.  It  does  not 
appear  from  the  agreed  statement  of  facts,  that  any  person  was 
upon  the  land  when  the  lease  was  made  to  the  defendants  be- 
low. Admitting  that  the  president  woidd  be  authorized  to  em- 
ploy this  **  measure"  to  remove  a  trespasser,  could  he  anticipate 
the  trespass  and  lease  the  lands  to  prevent  intrusion  ?  Under 
the  general  authority  to  select  his  own  measures  to  remove  in- 
truders, can  he  dispose  of  the  whole  public  domain  for  an  un- 
limited space  of  time,  before  yet  a  single  intruder  has  set  foot 
upon  it?  The  proposition  carries  its  own  refutation;  and  yet  if 
the  position  taken  by  the  counsel  for  the  defendants  be  tenable, 
we  shall  be  irresistibly  driven  to  this  sweeping  conclusion. 

The  only  remaining  argument  that  we  recollect  to  have  heard 
urged  for  the  plaintiffs  in  error  (though  as  we  find  no  brief 
among  the  papers  of  the  case,  we  may  have  forgotten  some 
points)  is  derived  from  the  power  to  lease,  contained  in  the  sec- 
ond section  of  the  last-mentioned  statute.  That  section  com- 
mences with  a  provision  in  favor  of  those  who  had  settied  on 
the  public  lands  prior  to  that  date — ^authorizing  them  to  remain, 
upon  making  application  to  the  proper  land  officer  and  comply- 
ing with  certain  conditions  therein  prescribed,  and  concludes 
with  the  following  proviso :  "  That  in  all  cases  where  the  tract  of 
land  applied  for,  includes  either  a  lead  mine,  or  salt  spring,  no 
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pexmission  to  work  the  same  fihall  be  granted,  without  the  ap- 
probation of  the  president  of  the  United  States,  who  is  hereby 
authorized  to  cause  such  mines  or  springs  to  be  leased  for  a 
term  not  exceeding  three  years,  and  on  such  conditions  as  he 
shall  think  proper."  It  is  insisted  on  the  one  hand  that  this 
proTiso  contains  a  general  authoriiy  to  lease  mines  and  salt 
springs.  This  can  not  be  the  prci>er  constniction  of  the  stat- 
ute., The  authoriiy  herein  contained  must  be  explained  by  the 
context,  the  proviso  by  the  subject-matter  of  the  section.  That 
section  relates  entirely  to  the  case  of  persons  who  were  then 
upon  the  public  lands — allows  them  to  remain  upon  complying 
with  certain  reqtiisites,  imless  the  tract  embraces  a  lead  mine,  or 
a  salt  spring,  in  which  case,  the  approbation  of  the  president  is 
made  necessaiy.  Then  comes  the  clause  under  consideration 
authorizing  the  president  to  lease  *'  such  mines  and  salt  springs" 
for  the  tenn  of  three  years.  What  mines  and  salt  springs  are 
here  referred  to?  Olearly  those  located  on  tracts  then  occu- 
pied, and  to  the  further  occupancy  of  which  the  approbation  of 
the  president  is  made  requisite. 

This  view  of  the  matter  is  confirmed  by  the  passage  of  the 
other  statute  already  referred  to.  If  the  proviso  we  have  been 
considering,  was  intended  to  confer  a  general  power  of  leasing 
all  lead  mines  and  salt  springs,  could  tiiere  be  any  necessity  for 
other  statute,  giving  the  special  power  to  lease  in  the  Indian 
territory?  These  two  acts  were  passed  not  only  by  the  same 
congress,  but  on  the  same  day,  and  there  is  therefore  the  strong- 
est necessity  for  giving  them  such  a  construction  as  to  give 
e£fect  to  bolli.  This  will  be  best  accomplished  by  regarding  the 
one  as  local,  and  the  other  as  applicable  to  all  laads  then  occu- 
pied. The  case  at  bar  can  not  be  placed  m  a  predicament  to  be 
affected  by  either  of  these  statutes.  We  therefore  conclude 
that  there  is  no  law  to  authorize  the  leasing  of  the  lead  mines 
within  this  territory. 

Judgment  below  affirmed.      

EviDXNOX  or  Tttli  vot  ADioasiBLX  Df  AonoNS  or  FoBonLX  Entbt 
AND  DKTAiirEB:  8UUe  y.  Bennett,  18  Am.  Deo.  663;  Mereereau  v.  Bergen^  29 
Id.  684;  DavUlMm  v.  PhtUtpe,  30  Id.  393.  The  snbject  of  forcible  entry  and 
detainer  ia  <1ia*<n— a<1  i^t  length  in  the  note  to  EviU  v.  Conwdl,  18  Id.  138.  In 
Emdey  v.  Bennett^  37  Iowa,  17,  the  principal  case  is  cited  as  authority  for  the 
position  that  a  person  may  render  himself  liable  to  this  action  by  entering 
npon  faJs  own  premises,  even  when  he  has  the  right  to  the  immediate  possession. 

Whxbs  thkbs  abx  Two  AmauATivR  Statutes  on  thx  Sams  Subjxot, 
If  they  do  not  conflict  with  each  other,  and  can  be  so  constmed  as  to  stand 
together,  the  latter  will  not  be  considered  as  a  yirtoal  repeal  of  the  formsr: 
Warder  v.  ArtU,  1  Am.  Deo.  488. 
Am.  Daa  You  XXllX— 40 
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Fbbouson  V.  Williams. 

[8  B.  ItonoB,  800.] 
BVLIVIUIO   PBOFKBTT  FBOK   ShXBIFF   doss   not   RlWiBAHl  IT  VBOM  TBM 

LiTTy  bat  upon  Jndgment  of  restitatlon  being  randaredy  it  is  his  duty  to 
sell  it  by  virtae  of  saoh  levy,  and  apply  the  prooeeds  to  the  satisfaotion 
of  executions  in  the  order  of  their  priority.  Ko  new  anthority  Is  neoes- 
sazy  to  enable  him  to  do  this. 
Bmmbiww  and  his  Dkputt  abb  Bound  to  Rtoard  tkb  Okdmbl  in  whioli 
ezeoations  are  received  by  each  other. 

Bbpletin.    The  opinion  states  the  facts. 

Apperson,  for  the  plaintiffs. 

Hanson,  for  the  defendants. 

By  Oourt,  Ewing,  C.  J.  In  1841,  two  executions  were  sued 
out,  one  in  favor  of  Thomas,  and  the  other  in  favor  of  Anderson, 
against  Clarke,  which  were  levied  by  Feiguson,  the  high  sheriff 
of  Montgomeiy  county,  on  three  slaves  and  some  horses,  as  the 
property  of  Clarke.  John  S.  Williams  made  affidavit  and  ex- 
ecuted bond  with  Samuel  L.  Williams  as  his  surety,  as  required 
by  the  statute  of  1840:  3  Stat.  L.  of  Ky.  602;  and  sued  out  a 
writ  of  replevin  for  the  slaves,  by  which  they  were  restored  to 
his  possession.  After  the  sale  of  the  horses,  the  executions  were 
returned,  showing  the  levy  and  the  stay.  The  defendants  avowed 
the  taking  under  the  executions,  and  that  the  slaves  were  the 
property  of  Clarke,  and  subject  to  the  executions,  upon  which 
issue  was  taken,  and  found  for  the  defendants,  and  judgment 
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xendered  for  restitation  of  the  alayes.  In  fifteen  days  after  the 
judgment^  suit  "was  institated  on  the  replevin  bond,  and  the  &ot8 
and  law  submitted  to  the  court,  and  a  judgment  rendered  for  the 
plaintiffs  for  the  penalty  of  the  bond,  to  be  discharged  by  the 
payment  of  one  hundred  and  forfy  dollars,  in  damages.  Those 
damages  were  made  up  by  an  allowance  of  one  hundred  dollars 
for  the  depreciation  of  the  slaves,  twenty-fiye  dollars  as  an  at- 
torney's fee  in  the  action  of  replevin,  and  fifteen  dollars  the  sher- 
iff's half  commission  on  the  value  of  the  slaves.  From  this 
judgment  the  plaintiffs  have  brought  the  case  to  this  court  for 
revision. 

It  appeared  that  no  process  was  taken  out  on  the  judgment  or 
on  the  levy;  that  a  few  days  after  the  judgment,  tiie  surety  in 
the  replevin  bond  asked  (^wford,  a  deputy  sheriff,  if  process 
had  been  taken  out,  and  informed  him  where  the  slaves  were, 
and  that  they  were  at  any  time  ready  to  be  delivered;  and  the 
slaves  were  in  fact  in  the  county,  and  in  the  neighborhood  of 
the  parties,  where  they  had  always  remained  from  the  time  of 
the  levy;  that  in  a  few  days  after  the  suit  was  commenced,  the 
surety  tendered  the  slaves  to  Fei^guson,  the  sheriff,  at  his  house; 
that  he  acknowledged  the  tender,  but  stated  that  he  had  no  pro- 
cess in  his  hands,  and  could  not  receive  them;  that  the  slaves 
VTcre  afterwards  levied  on  by  Crawford,  the  deputy  of  Ferguson^ 
being  found  at  his  house,  and  sold  in  satisfaction  of  three  other 
executions  which  had  been  placed  in  his  hands.  Anderson  for- 
bid the  sale,  stating  publicly,  on  the  day  of  sale,  that  if  he  did 
not  recover  his  debt  in  the  suit  which  had  been  brought  on  tha 
replevin  bond,  that  he  would  claim  the  slaves  by  virtue  of  the 
levy  under  his  execution.  The  proof  tending  to  show  that  the 
slaves  had  fallen  in  value  one  hundred  dollars,  since  the  levy» 
and  that  twenty-five  dollars  was  a  reasonable  fee  for  the  attorney 
who  defended  the  replevin.  Upon  these  facts,  proven  in  the 
court  below,  the  judgment  was  rendered.  And  it  is  contended 
here  that  the  court  erred:  1.  In  refusing  to  allow  the  full  value 
of  the  slaves;  2.  In  not  allowing  enough  for  half  commissions. 

We  think  the  judgment  ought  not  to  be  reversed  on  either 
ground.  The  replevin  is  not  an  abrogation  of  the  levy.  It 
remains  in  full  force,  notwithstanding  the  slaves  are  taken  out 
of  the  possession  of  the  sheriff  and  restored  to  the  possession 
of  the  claimant.  If  it  were  annulled  by  suing  out  the  writ,  then 
would  the  sheriff  have  no  right  to  claim  or  obtain  judgment  of 
restitution  upon  its  avowry,  for  his  right  of  restitution  is  predi- 
cated on  his  right  to  make  sale  of  the  property  levied  on  in 
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satisfaction  of  the  ezecutionB.  If  the  levy  is  annulled  he  would 
bave  no  right  to  sell,  and  would  therefore  haye  no  right  to 
restitution.  The  le^y  being  in  full  force,  upon  the  rendition  of 
the  judgment  of  restitution,  the  sheriff  had  the  unquestionable 
right,  and  it  was  his  duty  to  receive  the  slaves,  when  they  were 
tendered  to  him,  and  to  make  sale  thereof  in  satisfaction  of  the 
executions,  though  no  vendilioni  expcmas  was  in  his  hands.  This 
writ  is  intended  only  to  compel  the  sheriff  to  do  his  dufy  bj 
xnaking  sale  of  property  levied  on,  which  he  may  do  without  it, 
even  after  the  termination  of  his  office.  And  if  any  other  exe- 
cution could  be  subsequently  levied  upon  the  same  property,  it 
<x>uld  be  levied  only  subordinately  to  the  prior  levy,  and  if  sold 
imder  such  junior  levy,  by  the  sheriff  or  any  of  his  deputies, 
the  proceeds  of  the  sale  should  be  applied  first  in  dischaige  of 
the  prior  levy. 

Had  the  slaves  been  taken  by  Feiguson,  the  high  sheriff,  un- 
der junior  executions  and  sold,  he  unquestionably  would  have 
been  bound  to  regard  the  prior  levy,  and  apply  the  proceeds 
first  towards  the  satisfaction  of  the  executions  under  which  it 
was  made.  Though  the  second  levy  was  made  by  his  deputy, 
it  can  make  no  difference.  There  is  but  one  office  of  sheriff  in 
each  county,  and  each  deputy  is  required  to  know  and  regard 
the  priority  of  executions,  as  well  as  the  priority  of  levies,  though 
they  may  be  in  the  hands  of,  or  made  by  the  principal  or  any 
other  deputy:  MUlion  v.  Commomoealth,  1  B.  Mon.  311,  312  [36 
Am.  Dec.  580].  Though  suit  may  be  instituted  on  the  replevin 
bond,  in  reasonable  tim,e  after  the  rocoveiy  of  judgment,  for  the 
▼alue  of  the  property  taken  in  the  replevin,  and  if  not  delivered 
or  the  i>ossession  obtained  before  the  trial,  the  whole  value 
might  be  recovered,  yet  if  delivered  or  the  possession  shall  be 
obtained  at  anytime  before  the  trial,  without  injury  to  the  prop- 
erty, or  injury  by  reason  of  the  delay,  nominal  damages  only 
and  costs  can  be  recovered  for  the  breach  in  failing  to  deliver. 
The  object  of  the  suit  in  this  respect  is  attained  by  the  delivery 
of  the  property,  or  the  obtention  of  its  possession  otherwise, 
and  to  the  extent  of  its  value  the  demand  is  satisfied. 

Though  the  amount  allowed  by  the  court,  as  half  commissions 
to  the  sheriff,  on  the  one  thousand  dollars,  the  value  of  the 
slaves,  may  be  a  few  dollars  under  the  amount  that  should  have 
been  given,  calculating  two  and  a  half  per  cent,  upon  the  first 
hundred  pounds  upon  each  execution,  yet  as  a  liberal  amount 
was  allowed  for  the  depreciation  of  the  property,  and  for  an 
attorney's  fee,  and  the  whole,  including  the  commission,  assessed 
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in  an  aggregate  sum  in  damages,  which  we  think  was  sufficient 
to  cover  the  whole  injoiy  sostained,  we  do  not  feel  warranted 
in  rerendng  for  so  small  a  deficiency  in  one  of  the  items  of  the 
assessment. 
Judgment  affirmed  with  costs. 


Beall  v.  Gunkinoham. 

[8  B.  KonoB,  880.] 
OCDKOL  AND  WiLL  TO  WHICH  IT   IS  AmTDCBD  MUST  Bl  TaEMS  ToOmnOm 

and  oooatraed  as  one  instnunent. 
OoDiciL,  Dolt  Execotkd,  if  Attached  to  Pafxb  which  mm  d0w  ilgnady 
attested,  and  published  as  a  will,  will  have  the  effect  of  glvliig  fovoe  and 
operation  to  the  whole  as  one  will. 

Will  case.    The  facts  are  stated  in  the  opinion. 
Morehead  and  Beed,  and  JUbHenry,  for  the  appellants. 
Owsley  and  Ooodloe,  and  Shuck,  for  the  appellees. 

By  Court,  Ewrao,  0.  J.  After  the  decision  of  this  conrt»  ie» 
yersing  the  order  of  the  connfy  court  of  Washington,  admitting 
to  record,  as  the  last  will  and  testament  of  Bichard  Beall,  de- 
ceased, a  paper  bearing  date  in  1825,  and  wholly  written  by  him* 
self  {Beall  v.  Cunningham,  1  B.  Mon.  399),  Cunningham  and 
wife  and  others,  claiming  as  devisees,  exhibited  to  the  connty 
court,  for  probate,  a  paper  bearing  date  in  18fi7,  with  a  codicU 
thereto  attached,  bearing  date  in  1832,  and  moved  the  court  to 
admit  the  same  to  record,  as  a  substantial  copy  of  the  last  will 
and  codicil  of  the  decedent.  The  paper  proposed  to  be  re- 
corded, after  devising  all  his  estate  to  his  wife,  for  her  life,  who 
was  then  living,  but  who  has  since  died,  directed  all  his  estate 
to  be  sold,  except  a  negro  girl,  which  he  bequeathed  to  his 
daughter,  Mrs.  Scheahan,  and  directed  ten  dollars  to  be  paid  to 
his  son  WiUiam,  whom  he  says  he  had  before  advanced,  and  the 
residue  to  be  divided  into  four  equal  parts,  one  part  to  go  to 
Mrs.  Scheahan,  if  living,  if  not,  to  her  heirs;  one  part  to  his 
daughter,  Mrs.  Cunningham,  if  living,  if  not,  to  her  heirs;  one 
part  to  his  daughter  Susan  Beauchamp,  if  living,  if  not,  to  her 
heirs;  and  one  part  to  be  equally  divided  between  lus  son,  An- 
drew Beall,  his  grandchildren,  Elizabeth  Wright's  heirs,  and 
his  grandson  Lewis  Abel,  and  appointed  his  wife  and  Robert 
Cuimingham,  executrix  and  executor  of  the  will.  The  copy  of 
the  codicil  attached  is  in  the  folic  ving  words: 
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'*  ly  Richard  Beall,  do  make  the  following  codicil  to  my  last  ' 

will  and  testament:    I  devise  to  James  Abel,  two  dollars,  which  I 

is  to  be  all  of  mj  estate  that  he  is  to  get.  All  the  property  that 
I  gaye  in  the  within  will  to  Susan  Beauchamp,  I  give  to  her  and 
hei  heirs  forever.  I  also  give  to  said  Susan  Beauchamp  and  her 
heirs  forever,  all  the  i)art  of  my  estate,  that  in  the  within  will  I 
give  to  Lewis  Abel,  as  witness  my  hand  and  seal  this  thirty- 
first  of  March,  1832.  Eichabd  Beall.    [Seal.] 

"Attest:  S.  T.  Offutt,  Petsb  Bbowm,  Walter  Hamiltok.'' 

The  motion  to  record  was  opposed  by  William  Beall  and  An- 
drew Beall,  who  exhibited  for  record  a  paper  purporting  to  be 
the  last  will  and  testament  of  the  decedent,  bearing  date  in 
1811,  by  which  they  were  liberally  provided  for.  On  the  hear- 
ing, the  county  court  sustained  and  ordered  to  record  the  afore- 
said copies,  as  substantial  copies  of  the  last  will  and  codicil  of 
the  decedent,  and  rejected  the  paper  bearing  date  in  1811. 
From  this  order  the  case  was  taken  to  the  circuit  court,  where 
the  judgment  of  the  county  court  was  afiSrmed,  and  an  appeal 
taken  from  this  affirmance  to  this  court. 

We  have  examined  the  evidence  in  this  record,  and  deeming 
it  a  useless  consumption  of  time  and  labor  to  comment  upon  its 
details,  would  remark,  that  we  are  perfectly  satisfied,  from  the 
proofs  in  the  cause,  that  the  decedent  procured  the  original,  of 
which  the  paper  exhibited  is  a  true  copy,  to  be  drafted  iu  1827, 
intending  it  for  his  will;  that  it  was  dictated  by  him,  taken  home 
from  his  daughter's  at  whose  house  it  was  drafted,  and  carefully 
preserved,  and  always,  to  the  day  of  his  death,  treated  as  his 
will,  by  himself  and  by  different  members  of  his  family,  and  con- 
tained precisely  that  disposition  of  his  estate  which  he  intended 
to  make,  and  repeatedly  declared  he  had  made  by  his  will.  But  at 
the  time  it  was  drafted  he  had  his  arm  broken,  and  did  not  sign 
it  or  have  it  attested  as  his  will,  but  took  it  home  with  him,  say- 
ing he  intended  to  sign  it  and  have  it  attested:  but  whether  it 
was  ever  signed  or  attested  does  not  certainly  appear.  That  in 
1832  he  procured  a  codicil  to  be  written  on  the  same  paper,  call- 
ing and  treating  the  paper  as  his  vdll,  containing  substantially 
the  provisions  of  the  copy  exhibited;  that  this  codicil  was  signed 
by  him,  and  attested  by  two  or  three  witnesses,  and  the  ^B,^r, 
with  the  codicil,  carefully  replaced  in  the  till  of  his  chest,  where 
he  kept  his  valuable  papers;  that  he  died  under  the  full  convic- 
tion that  the  paper  and  codicil  were  secure  in  the  place  where  he 
had  put  them,  and  there  is  not  the  slightest  evidence  that  he  ever 
intimated  any  dissatisfaction  with  the  will,  or  with  any  one  of 
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the  devises  in  it,  or  that  he  intended  to  alter  or  change  it  in  any 
respect,  or  to  cancel  or  destroy  it,  or  die  without  a  will:  bnt  on 
the  contrary,  had  given  the  key  of  his  chest  to  his  son-in-law, 
Cmmingham,  whom  he  had  appointed  his  executor,  and  in 
whom  he  had  great  confidence,  as  the  means  of  secoring  the  will 
in  his  last  illness,  and  Cunningham  was  deeply  interested  in  its 
preservation;  and  there  is  evidence  tending  to  show  that  the 
paper  on  which  they  were  written,  was  purloined  from  his  chest 
a  few  days  before  his  death,  and  when  he  was  alone  and  confined 
to  his  bed,  and  in  the  absence  of  Cunningham,  by  one  interested 
in  its  destruction.  Be  this  as  it  may,  the  x>aper  was  not  found 
in  the  place  where  it  was  kept,  upon  search  made  for  it  by  his 
executor  and  others,  immediately  after  his  death.  Our  clear  de- 
duction from  the  facts  proven  is,  that  the  will  was  not  canceled 
by  the  testator. 

Waiving  the  question  whether  we  should  not,  under  the  proofs 
in  this  case,  infer  the  due  execution  of  the  original  paper,  as  the 
last  will  and  testament  of  the  decedent,  the  question  arises 
whether,  if  it  were  never  signed,  attested,  and  published  as  such, 
the  due  execution,  attestation,  and  publication  of  the  codicil 
attached,  is  not  a  recognition  and  publication,  or  republication 
of  the  original  paper  as  the  last  will  of  the  decedent,  with  all  the 
forms  and  solemnities  required  by  our  statute  ?  A  codicil  is  a 
part  of  the  will  to  which  it  is  attached  or  refers,  and  both  must 
be  taken  and  construed  together  as  one  instrument.  The  codicil 
recognizes  the  existence  of  the  original,  changing  it  in  part  and 
afiELrming  it  in  those  parts  in  which  it  is  not  ^tered;  and  hence 
it  has  been  weU  established  that  a  codicil,  exe^cuted  with  the 
solemnities  required  by  the  statute  for  passing  lands,  is  a  repub- 
lication of  a  will,  and  both  taken  together  make  but  one  will,  and 
that  such  republication  will  have  the  effect  to  pass  lands  acquired 
after  the  date  of  the  will,  but  before  the  date  of  the  codicil,  or 
to  revive  and  give  force  and  operation  to  a  revoked  will:  1  Bob. 
on  Wills,  351;  Powell  on  Devises,  610-620;  Law.  Lib.  862;  1 
Wms.  on  Ex.  103;  3  Harr.  Dig.  2186,  tit.  Wills,  and  the  cases 
referred  to  in  these  elementary  treatises. 

The  counsel  for  the  appellants,  conceding  this  as  settled,  yet 
contend,  that  though  a  codicil,  duly  executed,  may  operate  as  a 
republication  of  a  revoked  will,  which  has  been  du^"  executed 
as  such,  yet  it  can  not  have  the  effect  to  bring  into  operation, 
as  a  will,  a  paper  which  has  never  been  signed  or  executed  as  a 
will.  We  can  see  no  difference  in  principle  in  the  cases.  If  a. 
codicil  so  attaches  itself  to  and  forms  a  part  of  a  revoked  will. 
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as  to  renve  and  give  force  and  effect  to  it  as  snch,  we  can  not 
perodye  -why  it  majnot  be  so  attached  to  and  engrafted  upon  any 
other  paper  which  the  testator  may  choose  to  treat  as  his  will, 
as  to  give  force  and  operation  to  it  as  his  will.  In  either  case 
it  is  a  question  of  intention.  If  the  testator,  by  the  alteration 
of  parts  of  his  will,  by  a  codicil,  may  be  construed  to  intend  to 
recognize  the  parts  unaltered,  and  the  whole,  subject  to  the  altera- 
tion, as  his  will,  why  may  he  not,  by  referring  to  an  unsigned  and 
unattested  paper  as  his  will,  and  treating  it  as  such,  be  con- 
strued to  adopt  the  parts  unaltered,  and  the  whole,  thus  altered, 
as  his  last  will  and  testament?  If  the  codicil  can  so  engraft 
itself  upon,  and  draw  within  its  operative  influence,  a  revoked 
will,  as  to  amount  to  a  republication,  we  can  not  perceive  why 
it  may  not  engraft  itself  upon,  and  draw  within  its  operative 
influence,  any  instrument  which  the  testator  may  treat  as  his 
will,  so  as  to  amount  to  a  publication  of  the  whole  as  his  will. 
The  reason  that  would  sustain  the  republication  in  the  one  case 
would  equally  sustain  the  publication  in  the  other,  and  each 
rests  upon  the  recognized  intention  of  the  testator,  plainly  im- 
plied from  the  execution  of  the  codicil,  referring  to  the  paper 
as  his  will. 

But  this  principle  is  not  left  to  reason  alone  for  its  support. 
In  the  case  of  Carleton  on  the  demise  of  Oriffin  v.  Chriffin^  1 
Burr.  549,  several  awkwardly  drawn  devises  and  bequests  were 
written  and  signed,  but  unattested,  to  which  afterwards  a  mem- 
orandum was  added  on  the  same  sheet  of  paper,  which  the  testa- 
tor subscribed  and  declared  to  be  his  will,  and  it  was  attested 
in  his  presence  by  the  competent  number  of  witnesses — ^this  was 
held  to  be  a  good  will  of  the  devisor's  real  and  personal  estate. 
In  the  case  of  De  Balhe  v.  Lord  FingcU,  16  Yes.  jun.  167,  it  is 
determined,  that  the  appointment  of  a  guardian  by  an  unat- 
tested  will  is  made  good  by  a  codicil  with  three  witnesses,  re- 
ferring to  the  will  annexed,  making  some  alterations  as  to  lega- 
cies, and  confirming  it  in.  other  respects.  It  was  also  held,  that 
a  devise  of  lands  might  be  made  good  by  a  codicil  in  a  similar 
manner.  In  the  case  of  Doe  ex  dem.  Williams  v.  Evans,  1  Cromp. 
&  M.  42  (3  Harr.  Dig.  2186),  it  was  held,  that  a  codicil,  duly  exe- 
cuted and  attested,  referring  to  an  unexecuted  will  on  the  same 
paper,  gave  effect  to  the  will,  and  it  thereby  became  a  good  will 
of  lands.  In  the  case  of  Wilkinson  v.  Adam,  1  Yes.  &  Bea.  445, 
it  was  held,  that  an  unattested  paper,  referred  to  in  a  devise  of 
real  estate,  was  considered  a  part  of  the  will,  if  made  previously, 
but  not  so  if  made  subsequently.     These  authorities  clearly 
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affirm  the  position  "which  we  have  assomedy  and  settle  the  con- 
troTersy  in  &Tor  of  the  will  in  question. 
Judgment  of  the  drcnit  court  aflSrmed,  with  costs. 


Cited  in  Harvey  y.  ChouUoM,  14  Mo.  596,  to  the  point  that  a  oodieil  is  a 
part  of  the  will  to  which  it  Ib  attached,  or  to  which  it  refers,  and  both  nml 
ho  taken  and  constraed  together  as  one  wilL 


Pabitlow  V.  Lanb. 

[8  B.  MonaoB,  4SA.] 

WBSBa  SuBRT  HAS  Paid  Monbt  vok  HIS  Fbincipal,  the  ehanoellor  has 
original  jurisdiction  to  decree  the  repayment  thereof;  and,  where  there 
is  no  personal  estate,  he  may,  without  any  judgment  at  Uw,  set  aside  a 
fraudulent  conveyance,  and  subject  real  property  to  such  repayment. 

Shuoff's  Sals  or  Laio)  will  bb  S^ct  Asiok  bt  Chahcsllob,  at  the  in- 
stance of  a  prior  creditor,  upon  reimbur^ment  to  the  purchaser,  where 
it  was  bought  in  for  less  than  two  thirds  of  its  value,  the  judgment  debtor 
alleging  at  the  sale,  without  contradiction  from  the  purchaser,  that  the 
purchase  was  being  made  for  his  benefit. 

Bill  in  chancezy.    The  opinion  states  the  facts. 

(hodey  and  Ooodloe,  and  Morehead  and  Beed^  for  the  plaintiff, 

Origsbyy  for  the  defendant. 

By  Court,  Marshall,  J.  Lane  filed  this  bill  against  Partlow, 
and  the  heirs  of  Asa  Chambers,  formerly  his  partner,  alleging 
that  he  had  paid  the  whole  of  certain  partnership  debts;  that 
Chambers  had  died  insolvent,  and  no  administration  had  been 
granted;  that  some  of  his  heirs,  and  among  them  Partlow  and  wife, 
were  non-residents;  that  before  his  death,  Partlow,  his  son-in- 
law,  had  purchased  a  designated  tract  of  land,  then  the  property 
of  Chambers,  at  sheriff's  sale,  imder  execution  against  Chambers; 
and  that  the  purchase  was  made  by  fraud  and  collusion,  and  in 
trust,  and  for  the  benefit  of  Chunbers,  and  to  embarrass  his 
creditors.  In  the  subsequent  pleadings,  the  complainant  sets 
up  an  additional  demand  for  money  paid  as  the  surety  of  Cham- 
bers— and  he  prays  that  the  land  purchased  by  Partlow  may  be 
sold  for  the  satisfaction  of  his  demands. 

In  the  progress  of  the  suit,  process  seems  to  have  been  served 
on  all  the  defendants.  An  administrator  was  also  appointed, 
some  years  after  the  bill  was  filed,  who  denies  that  any  assets 
had  come  to  his  hands.  The  defendants,pvu  especially  Partlow, 
deny  all  the  material  allegations  of  the  complainant,  and  on  the 
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hearing  the  court  decreed  a  sale  of  the  land,  and  directed  tbo 
proceeds  to  be  appropriated,  first  to  the  repayment  of  sixty-on^ 
dollars,  with  interest,  to  Partlow,  that  being  the  price  at  which 
he  purchased,  and  then  to  the  satisfaction  of  two  of  the  com- 
phdnant's  demands.  This  decree  is  objected  to  mainly  on  tho 
grounds:  1.  That  the  proceedings  are  not  conformable  to  tha 
requisitions  of  the  statutes  regulating  proceedings  against  non- 
resident and  absent  defendants;  2.  That  there  should  have  been 
no  decree  on  account  of  the  payment  by  Lane  of  the  partnership 
debts  of  Lane  &  Chambers,  until  there  had  been  a  settlement  of 
the  partnership  accounts;  and,  3.  That,  on  the  merits,  the  sale 
of  the  land  was  not  proper,  either  on  the  ground  of  fraud  or 
trust,  and  that  if  it  was  proper,  Partlow  had  a  lien  for  payments 
made  by  him  for  Chambers,  after  his  purchase  of  the  land,  which 
he  sets  up  in  his  answer,  and  which  should  haye  been  satisfied 
out  of  the  proceeds  of  sale  before  any  appropriation  thereof  to 
the  complainant's  demands. 

1.  If  the  remedy  in  chancery  in  this  case  were  sustainable  only 
on  the  ground  of  the  non-residence  of  the  defendants,  or  some 
of  them,  it  would  be  open  to  all  objections  founded  upon  the 
statutes  regulating  such  proceedings.  But  in  the  first  place,  the 
chancellor  has  jurisdiction  on  account  of  the  nature  of  the  de- 
mands set  up,  tiie  chief  of  which  grows  out  of  a  payment  by  the 
complainant  as  sureiy  for  Chambers,  and  the  others  partake 
strongly  of  the  same  character.  In  such  cases  the  chancellor 
has  original  jurisdiction,  and  may  proceed  at  once  to  ascertain 
and  enforce  the  debt,  without  waiting  for  a  judgment  at  law. 
Again,  if  as  alleged,  the  purchase  of  Partlow  was  fraudulent 
and  Toid,  as  against  creditors,  still  it  was  good  as  against  the 
heirs  of  Chambers;  and  there  being  no  personal  estate,  and  no 
personal  representatiye,  and  no  assets  having  descended  to  the 
heirs,  there  was  in  fact  no  legal  remedy.  And  according  to  the 
cases  of  Balls  v.  Qraham^  4  T.  B.  Hon.  120,  and  Harrison  t. 
Campbell^  6  Dana,  264,  the  only  remedy  of  the  creditor  was 
against  the  land,  and  through  a  court  of  equity.  And  so  if  the 
purchase  of  Partlow  were  not  absolutely  void,  but  the  circum- 
stances were  such  as  to  create  a  trust  available  to  creditors,  that 
trust  is  only  enforceable  in  equiiy ,  and  there  was,  for  the  reasons 
already  stated,  no  legal  remedy. 

2.  With  regard  to  the  objection  that  there  should  have  been 
no  decree  until  it  had  been  ascertained  by  settlement,  that  Lane 
was  not  indebted  to  Chambers  as  partners,  it  is  sufficient  answer 
to  say,  that  there  is  no  suggestion  by  any  of  the  defendantSi 
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either  that  there  Bhould  be  a  settlement  of  the  partnership 
affidrs,  or  that  there  had  been  none,  or  that  upon  such  settle- 
ment Lane  would  be  found  indebted  to  Ohambers.  There  is  in- 
deed a  suggestion,  by  way  of  cross  interrogatory,  that  Lane  may 
have  paid  the  partnership  debts,  mentioned  in  the  bill,  out  of 
partnership  fonds:  but  he  denies  positively  that  he  did  so,  or 
that  there  were  any  such  funds  at  the  time  of  his  payments,  or 
for  a  long  time  before;  and  the  admitted  insolyency  of  Oham- 
bers repels  the  idea  that  Lane  was  indebted  to  him.  It  may  be 
added,  that  only  about  fifty  dollars  was  decreed  on  accoiint  of 
the  partnership  debts,  while  upwards  of  four  hundred  dollars 
were  decreed  on  account  of  payments  by  the  complainant  as 
sorely  of  Chambers. 

3.  The  objection  to  the  decree  on  the  merits,  is  not  so  easily 
answered.  The  proof  does  not  establish,  in  opposition  to  the 
denial  of  the  answer,  that  Partlow  purchased  or  paid  for  the  land 
with  the  money  or  other  means  of  Chambers.  The  contrary  is 
to  be  assumed  upon  this  record,  and  is,  in  fact,  the  basis  of  the 
decree  for  restoring  the  purchase  money  to  Partlow.  There  is, 
therefore,  no  resulting  trust  on  this  ground.  But  Partlow,  in 
his  answer,  admits  "  that  on  the  day  of  sale  Chambers  remarked, 
that  as  his  land  had  to  be  sold,  he  would  prefer  respondent's 
purchasing  it  to  any  one  else,  as  he  would  have  some  chance  of 
getting  it  back,  to  which  respondent  made  no  reply;"  and  he 
says  there  was  no  other  understanding  between  them,  before  or 
after  the  sale,  that  Chambers  was  to  have  any  shadow  of  claim 
or  benefit  in  it.  It  appears,  however,  that  Chambers,  relying 
on  this  implied  agreement,  represented  to  some  of  the  bidders 
that  Partlow  was  buying  the  land  in  for  him,  and  requested 
them  not  to  bid;  and  it  may  be  inferred  that  some  of  the  bid- 
ders were  thus  deterred  from  bidding,  and  that  Partlow  by  this 
means  obtained  the  land  at  a  lower  price  than  he  would  other- 
wise have  done.  It  is  also  proved,  that  after  the  sale  he  said 
that  when  he  purchased  the  land  he  bought  it  in  for  Chambers, 
and  did  not  then  expect  to  pay  for  it  himself.  Under  these  cir- 
cumstances, we  are  of  opinion  that  Partlow  should  be  regarded 
as  being,  to  some  extent,  implicated  in  the  conduct  of  Cham- 
bers, whereby  the  price  of  the  land  was  reduced.  Partlow  ma; 
have  expected  that  Chambers  would  furnish  the  money  to  i>ay 
for  the  land  when  it  should  become  due.  But  as  his  acqui- 
escence in  the  remark  of  Chambers,  implied  an  assent  to  the 
proposition  therein  contained,  the  effect  of  the  implied  under* 
standing  was,  that  Chambers  might  get  back  the  land,  even* 
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after  fhe  payment  by  ParUow,  'within  such  period  and  on  saeh 
terms  as  might,  \mi0r  the  drcmnstanoes,  be  deemed  reasonable. 
On  these  points  no  diffioolty  would  probably  have  oocorred  be- 
tween them. 

Soch  a  parol  agreement,  unaffected  by  other  considerations, 
might  not  haye  been  enforceable  between  the  parties;  and  it  cer- 
tainly does  not,  of  itself,  constitate  a  ground  for  ayoiding  the 
sale  in  behalf  of  creditors.  And  although  it  may  be  assumed, 
that  in  consequence  of  that  agreement,  Partlow  obtained  the 
land  at  a  reduced  price,  we  can  not  decide,  that  even  this  cir- 
cumstance brought  the  sale  within  the  operation  of  the  statute 
against  fraudulent  conyeyances,  and  rendered  it  absolutely  yoict 
as  to  creditors.  For  it  does  not  certainly  appear  that  Partlow 
was  priyy  to  the  conduct  of  Chambers,  in  deterring  others  from 
bidding,  nor  does  it  appear  that  the  sheriff  had  any  participa- 
tion whateyer  in  the  arrangement;  and  moreoyer,  the  reduction 
of  the  price  at  that  sale,  instead  of  withdrawing  the  land  from 
the  reach  of  creditors,  had  the  effect  (as  the  land  sold  for  less 
than  two  thirds  of  its  yalue),  to  leaye  in  Chambers  a  legal  right 
of  redemption,  subject  by  law  to  immediate  execution,  and  the 
more  yaluable  in  proportion  as  the  price  at  the  first  sale  was  re- 
duced. If  the  right  of  Chambers  had  been  again  leyied  on,  we 
think  it  clear  that  PartloVs  purchase  could  not  haye  been  dis- 
regarded, but  that  he  would  haye  been  entitled  to  remuneration 
from  the  second  sale,  eyen  though  he  might  haye  only  co- 
operated with  Chambers  in  reducing  the  price  at  the  first  sale. 

But  although  we  do  not  regard  PartloVs  purchase  as  abso- 
lutely yoid  as  to  creditors,  but  consider  him  as  haying  acquired 
the  legal  title  by  the  sheriff's  deed,  which  has  its  full  operation 
because  no  creditor  interyened  to  subject  the  legal  right  of  re- 
demption; still  as  Partlow  obtained  the  title  at  a  grossly  inad- 
equate price,  occasioned  in  part  at  least,  by  his  agreement  for 
the  benefit  of  Chambers,  and  by  the  improper  conduct  of  Cham- 
bers, caused  by  that  agreement,  and  perhaps  impliedly  author- 
ized by  it,  we  are  of  opinion  there  was  so  much  unfaimess  in 
the  sale,  as  that  Partlow  can  not  conscientiously  retain  the  land 
against  the  creditors  of  Chambers  for  the  small  consideration 
for  which  it  was  struck  off  to  him  at  the  sale.  His  doing  so 
would  itself  be  a  fraud,  and  as  he  in  effect  admits  in  his  an- 
swer, the  agreement  that  Chambers  might  get  the  land  if  he 
purchased  it,  and  does  not  rely  upon  the  statute  of  frauds  to  pre- 
yent  the  enforcement  of  that  agreement,  we  are  of  opinion  that  the 
creditors  of  Chambers  are  entitled  to  the  benefit  of  it  upon  equi* 
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table  termsy  and  these  terms  imply,  that  before  the  title  is  taken 
from  him  for  the  benefit  of  others,  he  should  be  remunerated  for 
advances  actually  made  by  him  since  his  purchase  in  payment  of 
the  debi»  of  Chambers,  for  which  advances  he  would  undoubt- 
edly have  had  a  lien  upon  the  land,  if  Chambers  had  himself 
applied  to  redeem  it  under  their  agreement.  For  one  of  the 
debts  which  he  has  thus  paid  since  his  purchase,  it  appears  that 
an  execution  was  actually  levied  on  the  land  when  he  purchased, 
which  seems  to  have  issued  on  a  judgment  against  Chambers 
and  Partlow,  the  latter  being  surety  of  the  former,  but  being  a 
junior  execution,  no  part  of  it  was  satisfied  by  the  sale.  There 
seems  to  be  a  peculiar  propriety  in  allowing  him  remuneration 
out  of  the  land  for  this  payment.  And  as  he  made  not  only 
this,  but  various  other  -pajmenis  while  he  held  the  title,  subject 
at  most  to  a  trust  or  right  of  redemption  on  equitable  terms, 
we  think  it  should  not  be  taken  from  him  until  these  payments 
axe  reimbursed. 

The  decree  is  therefore  reversed,  and  the  cause  is  remanded, 
with  directions  to  take  an  account  of  the  various  payments  made 
by  Partlow  for  and  to  Asa  Chambers,  deceased,  as  proved  by 
the  depositions  in  the  record,  and  including  the  price  at  which 
he  purchased  the  land,  with  interest.  And  unless  Partlow  shall 
pay  to  the  complainant,  by  a  day  to  be  given  in  court,  the  sums 
which  have  been  decreed  to  him,  to  decree  a  sale  of  the  land, 
or  so  much  as  may  be  necessary,  applying  the  proceeds,  first  to 
the  reimbursement  of  ParUow,  according  to  the  principles  of 
this  opinion,  and  then  to  the  payment  of  the  said  sums  decreed 
to  the  complainant. 

SuBSTT,  UPON  Patino  Pkinoipal's  Dkbt,  18  sabrogated  to  the  righti  ci 
the  oreditcMr:  See  OnUim  v.  Ihaanud,  34  Am.  Dec.  757,  note  762,  and  the 
there  colleeted;  also  PoU  y.  NcUham,  37  Id.  456,  note  458. 


Bbown  v.  Bufobd. 

[3  B.  MOHBOS,  008.] 
AOBESMBRT  TO  GpHB  FubTHER  TimB  TO  ORIGINAL  ObUOOS  IS  GoOD  00V« 

smzBATiOK  for  a  promise,  by  a  new  obligor,  to  pay  a  note,  although  the 
latter  signed  it  long  after  it  was  executed  by  the  former. 
Whxbb  Fusthsr  Tdcb  tok  Payment  is  Qivsn  bt  Obuoxb  in  a  Non, 
it  ia  not  necessary  that  any  specified  length  of  time  should  be  agreed 
upon,  and  where  no  time  is  mentioned,  a  reasonable  time  will  be  pre- 
samed  to  have  been  agreed  upon. 

Debt.    The  opinion  states  the  case. 
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Monroe  and  Hardin^  for  the  appellant* 

Origsby,  for  the  appellee. 

By  Courty  Mabshall,  J.  This  ease  oomea  before  ns  on  the 
separate  appeal  of  Brown — ^no  question^  therefore,  arises  as  to 
the  liability  of  B.  P.  Beauchampy  who  pleaded  separately,  and 
we  need  make  no  remark  on  that  subjeot.  Upon  the  ease  of 
Brown,  who  pleaded  that  he  ezeoated  the  notes  without  consid- 
eration, and  relies  upon  the  fact  that  he  signed  the  notes  as 
secuiiiy,  more  than  a  year  after  they  were  executed  by  the  prin- 
dpalB,  and  after  one  of  them  had  become  due,  we  are  of  opinion: 

1.  That  an  agreement  between  the  obligee  and  one  of  the  orig- 
inal obligors,  who  may  be  presumed  to  haye  acted  for  the  others, 
as  they  seem  to  haye  been  principals,  that  the  obligee  would 
giye  further  time  for  payment  of  the  note  which  was  due,  if 
Brown  would  become  surety  in  both  notes,  was  sufficient  con- 
sideration for  his  executing  both,  and  of  course  an  agreement 
that  further  time  should  be  giyen  on  both,  was  of  sufficient  con- 
sideration. 

2.  It  was  not  necessary  that  the  time  for  which  indulgence  was 
to  be  giyen,  should  haye  been  precisely  defined.  There  was  cer- 
tainly an  agreement  to  forbear,  and  an  actual  forbearance  on  the 
first  note  for  about  a  year,  and  on  the  second  for  nearly  two 
months,  and  Brown  haying  executed  the  note  on  the  obligee's 
agreement  to  forbear,  it  must  be  intended  that  if  no  certain  time 
was  named,  the  forbearance  was  to  be  *'  for  a  reasonable  or  con- 
venient time,"  and  this  is  sufficient:  Mapes  y.  Sidney,  Cro.  Jac. 
683.  The  consideration  of  forbearance  generally,  without  set- 
ting forth  a  specific  time  in  a  declaration,  is  sufficient  to  charge 
a  third  person:  ElHng  y.  Vanderlyn,  4  Johns.  239;  King  y.  Q>- 
ton,  4  Greenl.  552  [16  Am.  Deo.  266]. 

3.  There  being  no  witness  present  when  the  times  of  forbear- 
ance were  agreed  on  between  the  parties,  but  the  result  being 
proyed  by  the  statement  of  the  parties  at  the  time  Brown  signed 
the  notes,  that  further  time  was  to  be  giyen  on  his  doing  so, 
and  it  appearing  that  Brown  had  accompanied  one  of  the  orig- 
inal obligors  from  Nelson  county  to  Woodford,  for  the  sole  pur- 
pose, BO  far  as  appears,  of  procuring  indulgence,  it  may  be  pre- 
sumed that  a  satisfactory  indulgence,  and  for  a  specified  time, 
was  agreed  on,  and  especially  in  relation  to  the  note  which  was 
due,  about  which  the  parties  probably  felt  most  uneasiness,  and 
one  half  of  which  the  obligor,  who  made  the  arrangement, 
would  be  paid  in  the  succeeding  fall. 
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4.  The  notes  haTing  been  executed  by  Bro^ni  under  the  cir- 
eamstanoes  mentioned,  the  jniy  might  well  have  found  that  for- 
bearance for  a  definite  time  was  promised;  and  that  as  to  the 
first  note,  which  was  not  put  in  suit  for  about  a  year,  nor  until 
about  six  months  after  one  half  of  it  was  expected  to  be  paid, 
the  promised  forbearance  had  been  fully  given,  and  even  if  the 
forbearance  promised  on  the  second  note,  or  on  both  notes,  was 
not  fully  given,  this  constituted,  at  most,  but  a  partial  failure  of 
consideration,  which  did  not  support  the  plea. 

6.  But  as  the  first  note  only  was  due,  and  the  other  not  to  be- 
come due  for  nearly  twelve  months,  the  immediate  object  of  the 
arrangement  must  have  been  to  procure  further  time  on  the  first 
note,  and  as  it  might  have  endangered  that  object  to  have  asked 
at  so  early  a  period  for  indulgence  on  the  second,  it  might  be 
reasonably  presumed  that  the  promise  of  forbearance  on  the  first 
note,  was  the  same  consideration  of  Brown's  becoming  a  pariy 
to  both.  In  any  view  of  the  case,  whether  the  agreement  was 
to  give  further  time  on  both  notes,  or  on  the  first  only,  and 
whether  the  promise  was  to  forbear  for  a  specified  time,  or  gen- 
erally, which  would  be  understood  to  be  for  a  reasonable  or  con- 
venient time,  we  are  of  opinion,  that  as  Brown  certainly  signed 
the  notes  in  consideration  of  forbearance,  actually  promised,  and 
as  there  was  an  actual  forbearance  as  above  stated,  there  can  not 
be  said  to  have  been  no  consideration  for  his  execution  of  the 
notes,  and  the  juiy  was  bound  to  find  for  the  plaintiff,  on  the 
issue.  The  instructions  given  by  the  court  were  at  least  as  favor- 
able to  the  defendant  as,  under  our  view  of  the  law,  was  justifi- 
able: but  it  is  deemed  unnecessaiy  to  state  them.  By  signing 
his  name  to  the  original  notes  as  an  obligor.  Brown  subjected 
himself  to  be  sued  with  the  others,  as  a  parly  to  that  note. 

Wherefore,  the  judgment  is  afi&rmed. 


Qivnro  Fubthek  Tdgb  as  Consideration  voa  Pbomisb:  See  FuUiam  v. 
WUhen,  33  Am.  Deo.  479;  Bix  v.  Adams,  31  Id.  619,  note  621. 
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[3  B.  MoBBoa,  610  J 

Dbawxb  of  Bill  or  Exchanob  is  Pbesumxd  to  hats  Fdhdb  in  the  hands 

of  the  dnwee,  until  the  contrary  ia  proved. 
IinxiB8XB  OF  Bill  Who  Pats  it  AFTEa  Peotbst  may  recover  baok  the 

amount  paid  by  him,  where  the  payment  was  made  when  he  mm  legally 

enmerated,  and  in  ignorance  of  snch  exoneration. 
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Moinr  Paid,  without  Considkbation,  uf  Clear  Mibtaex  or  Law  ob 
Fact  essentially  affecting  the  contract,  and  which  was  not  due  and  pay- 
able either  in  law  or  conscience,  may  be  recorered  back. 

Assumpsit.    The  opinion  states  the  foots. 

PirUe,  for  the  plaintiff. 

Otiihrie^  for  the  defendants. 

By  Oonrt,  Ewino,  0.  J.  This  is  an  action  of  (usumpmif 
brought  by  Bay  and  Thomton,  to  recover  back  money  paid 
to  the  Bank  of  Kentucky,  at  their  branch  at  Greensburg,  on  a 
bill  of  exchange.  Bay  &  Thornton,  citizens  of  Lebanon,  Ken- 
tucky, and  traders  to  the  south,  had  procured  from  Saunders, 
a  wealthy  gentleman  of  Woodville,  Mississippi,  as  drawer,  a  bill 
of  exchange,  drawn  in  their  &Tor  and  accepted  by  Throck- 
morton of  New  Orleans,  for  one  thousand  one  hundred  and 
ninety-three  dollars  and  fifty-eight  cents,  dated  the  eighteenth 
of  Februazy,  1840,  payable  on  the  first  of  Noyember  next  there- 
after; and  having  procured  the  names  of  their  friends  at  Leb- 
anon, David  Phillips,  S.  Spaulding  &  Co.,  and  Floyd  So  Bay 
as  accommodation  indorsers  on  the  bill,  in  July,  sold,  indorsed, 
and  delivered  the  same  to  the  Bank  of  Kentud^,  at  their  branch 
at  Greensburg.  The  bill  was  started,  by  mail,  to  New  Orleans, 
by  the  cashier  of  the  branch  bank,  on  the  twenty-fourth  day 
of  October,  and  did  not  arrive  till  the  twelfth  of  November, 
on  which  day  it  was  protested  for  non-payment,  and  notices 
immediately  inclosed,  by  the  mail,  to  the  cashier,  and  by  him 
inclosed  to  the  indorsers  at  Lebanon.  It  appears  that  Bay  and 
Thornton  were  absent  in  the  south  when  the  notices  arrived; 
that  the  plaintiffs'  indorsers  being  uneasy  and  apprehending 
difficulty  as  to  the  effect  that  the  protest  might  have  upon  their 
credit,  and  one  of  them  having  an  accommodation  in  the  branch 
bank,  of  three  thousand  dollars,  Finley,  Bay's  partner  in  a 
mercantile  firm,  went  immediately  down  to  Qreensburg,  at  the 
request  of  the  indorsers,  as  well  to  see  about  the  bill  as  to 
renew  a  note  of  one  thousand  dollars,  which  he  and  Bay  had  in 
bank,  and  which  they  had  been  promised  the  privilege  of  renew- 
ing when  it  was  discoimted;  that  the  directors  hesitated  to  per- 
mit a  renewal  on  account  of  Bay's  being  under  protest  on  the 
bill,  and  consented  to  permit  its  renev^al  only  on  the  payment 
of  five  himdred  dollars  down,  and  his  assurance  that  Bay  would 
come  down  and  take  up  the  bill  immediately  on  his  return  from 
the  south.  Finley  did  not  see  the  protest,  nor  did  he  doubt 
that  Bay  and  Thornton  were  liable  for  the  bill.    He  knew 
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nothing  about  bills  of  exchange,  and  it  was  proTed  that  Bay, 
though  he  had  been  a  merchant  for  about  twenty  years,  knew 
Tery  little  about  such  paper,  the  witness  stating  that  he  had 
never  known  him  to  haye  anything  to  dowith  but  one  other  bill 
of  ezohaiige  before. 

Bay  returned  in  Februaiy,  1841,  and  went  immediately  down 
to  Greensburg  and  paid  and  lifted  the  bill.  It  is  preyed  by  the 
cashier,  that  Bay,  before  he  paid  the  bill,  knew  that  it  had  not 
been  protested  till  the  twelfth  of  November,  and  that  it  had 
matured  on  the  first  and  fourth,  and  expressed  regret  and  fears 
that  he  might  sustain  loss  on  account  of  the  bill  not  having 
reached  New  Orleans  in  time.  The  cashier  also  stated  that  he 
did  not  know  or  believe  that  the  indorsers  were  released,  nor 
did  the  directors,  as  he  believed.  It  was  also  proved  by  the 
post-master  at  Louisville,  that  according  to  the  regulations  of 
the  mail,  at  the  time  the  bill  was  transmitted,  that  letters  mailed 
at  Greensburg,  for  the  south,  had  to  pass  through  Louisville, 
and  a  letter  malLed  on  the  twenty-fourth  of  October,  could  not 
reach  New  Orleans  by  the  fourth  of  November.  It  is  further 
proved,  that  a  young  man  who  was  in  the  employment  of  Messrs. 
Henderson  So  Franklin,  of  New  Orleans,  had  been  furnished  by 
them,  with  funds  to  pay  the  bill,  and  he  inquired  at  every  bank 
in  the  city,  and  of  the  proper  officers  of  the  bank,  on  the  fourth 
of  November,  when  said  bill  matured,  for  it,  and  would  have 
paid  it,  but  it  had  not  arrived,  or  he  could  not  find  it.  He  in- 
structed the  officers  of  the  bank,  that  when  it  arrived  that  Hen- 
derson &  Franklin  would  pay  it:  but  when  it  arrived,  on  the 
twelfth,  it  was  not  paid,  the  funds  perhaps  having  been  applied 
to  other  objects.  It  appears  also,  that  Throckmorton,  shortly 
after  the  maturity  of  the  bill,  failed  and  died  wholly  insolvent, 
about  the  time  the  bill  was  paid  into  the  bank. 

That  Bay  and  Thornton,  and  all  the  other  indorsers,  were 
legally  released  and  discharged  from  all  responsibility  upon  the 
bill,  is  unquestionable.  And  so  also  was  Saunders,  the  drawer, 
unless  it  appeared  that  he  had  made  no  provision  for  the  pay- 
ment of  the  bill,  nor  had  any  funds  for  its  payment  in  the  hands 
of  the  acceptor;  the  contrary  of  which  is  always  presumed  in  the 
absence  of  proof  establishing  a  want  of  funds:  Chit,  on  Bills,  198. 
That  Bay  knew  that  he  and  they  were  discharged  when  he  paid 
and  lifted  the  bill  does  not  api>ear;  but  the  presumption  may  be 
fairly  indulged,  that  he  did  not  know  or  believe  it.  It  is  certain 
that  the  fact  of  lus  discharge  was  not  communicated  to  him  by 
the  officers  of  the  bank;  and  as  they  did  not  know  that  the  in-* 
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dorsers  were  discharged,  as  proven  by  their  cashier,  whose  busi- 
ness it  was  to  deal  in  such  paper,  the  presumption  may  be 
indulged  that  Bay,  who  knew  but  little  about  such  paper,  did 
notknowiL  And  though  it  isproven  that  he  knew  that  the  bill 
had  not  reached  New  Orleans  in  time,  it  does  notapjiear  that  lis 
knew,  or  that  the  fact  was  communicated  to  him,  that  the  bill 
had  not  been  mailed  for  that  place  until  the  twenty-fourth  of 
October,  and  that  mailed  at  that  time  it  could  not  reach  New 
Orleans  until  after  its  maturity.  Nor  does  it  apjiear  that  he 
knew,  when  he  paid  the  bill,  that  had  it  arrived  in  time,  that  the 
funds  were  ready  to  pay  it  off,  and  that  it  would  have  been  paid, 
and  he  and  all  the  indorsers  discharged  from  further  liability. 
Upon  the  facts  proven,  the  circuit  court,  at  the  instance  of  the 
eounsel  for  the  bank,  instructed  the  jury,  that  upon  the  whole 
evidence,  the  plaintiflw  could  not  recover,  and  that  the  jury  hav- 
ing found  accordingly,  and  a  judgment  rendered  on  their  ver- 
dict, the  plaintiffs  have  appealed  to  this  court. 

We  axe  clearly  of  opinion  that  the  court  erred  in  the  instruc- 
tion given.  The  instruction  is  in  the  nature  of  a  demurrer  to 
the  evidence,  and  should  not  have  been  given  unless  from  the 
facts  proven,  and  every  reasonable  inference  that  might  be  de- 
duced from  them,  favorable  to  the  plain  tiffs,  by  a  jury,  they 
could  not  have  found  for  the  plaintiffa.  Giving  to  the  evidence 
this  favorable  interpretation,  we  think  that  it  may  be  assumed 
as  proven,  that  Bay,  when  he  made  the  payment,  was  ignorant 
of  the  law  by  which  he  was  discharged;  ignorant  of  the  laches 
of  the  officers  of  the  bank,  in  starting  the  bill  in  time;  and  igno- 
rant of  the  fact  that  funds  were  prepared,  and  had  the  bill 
arrived  in  proper  time  it  would  have  been  paid  off,  and  that  in 
consequence  of  the  negligence  of  the  bank  only,  in  failing  to 
forward  the  bill  in  time,  it  was  not  paid,  and  the  responsibility 
was  thrown  upon  him,  and  his  recourse  upon  the  drawer  lost; 
that  in  ignorance  of  his  l^gal  exoneration,  as  well  as  of  the  facts 
stated,  he  paid  the  bill.  Upon  these  facts  and  conclusions, 
which  the  jury  might  have  fairly  deduced  from  the  evidence  in 
the  cause,  we  think  that  it  was  not  only  their  right,  but  their 
duly  to  find  for  the  plaintiffs. 

It  hiis  long  been  a  controverted  question,  whether  a  party  could 
avail  himself  of  a  mistake  or  ignorance  of  the  law  merely,  as  a 
groxmd  to  exonerate  himself  from  his  dvil  obligation,  or  to 
rescind  an  executed  contract,  or  recover  back  money  paid.  Able 
authorities  in  England  and  in  the  American  states,  may  be  found 
upon  both  sides  of  the  question.    This  court  took  occasion  to 
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examine  many  of  those  authorities,  in  the  case  of  Underwood  y. 
Brochman,  4  Dana,  309  [29  Am.  Dec.  407].  And  in  this  case  we 
have  not  only  reyiewed  the  authorities  there  referred  to,  but  have 
examined  many  others  in  the  English  courts,  as  well  as  in  the 
courts  of  the  states  of  this  union.  We  will  not  stop  here  to  re- 
fer to  those  authorities,  but  will  refer  to  two  able  numbers  in  the 
American  Jurist,  volume  23,  pages  143,  271,  in  which  all  the  au- 
thorities upon  both  sides  of  this  question  are  collected  and  com- 
pared, and  the  a£Srmation  of  the  question  maintained  with 
distinguished  ability.  The  review  which  we  have  made  has  con- 
firmed us  in  the  opinion  that  the  principle  settled  in  the  case  of 
Undenoood  v.  Brockman  is  correct,  and  ought  to  be  sustained. 
We  admit  that  there  may  be  a  difference  between  executory  and 
executed  contracts;  between  the  promise  to  pay  and  the  payment 
of  money,  or  rather,  that  it  would  require  a  more  palpable  case 
of  mistake  of  law  or  of  fact  to  rescind  an  executed  contract,  or 
to  recover  back  money  paid,  than  to  resist  the  payment  or  en- 
forcement of  performance  of  any  executory  contract.  The  par- 
ties change  sides  in  the  controversy,  and  he  who  would  be 
defendant  in  an  executory  contract  becomes  plaintiff  or  com- 
plainant in  the  action  to  rescind  or  recover  back  money  paid, 
and  the  maxim,  the  better  is  the  condition  of  the  defendant, 
changes  its  operation  on  the  parties.  But  the  principle  is  the 
same  in  both  classes  of  cases,  the  difference  is  in  the  degree  or 
force  of  evidence  necessary  to  make  out  or  sustain  the  case. 

Upon  the  whole  we  would  remark,  that  whenever,  by  a  clear 
and  palpable  mistake  of  law  or  fact  essentially  bearing  upon  and 
affecting  the  contract,  money  has  been  paid  without  cause  or 
consideration,  which  in  law,  honor,  or  conscience  was  not  due 
and  payable,  and  which  in  honor  or  good  conscience  ought  not 
to  be  retained,  it  was  and  ought  to  be  recovered  back.  If  this 
principle  be  applied  to  the  facts  in  this  case,  we  can  not  doubt 
that  the  plaintiffs  should  recover.  We  can  not  doubt,  that  in- 
dulging in  a  reasonable  deduction  from  the  testimony,  that  Ray 
was  not  only  ignorant  of  his  legal  discharge,  but  was  ignorant 
and  unapprised  of  material  facts,  which  had  he  known,  might 
have  entirely  changed  his  determination  to  pay,  as  they  did  in 
fact  exonerate  him  from  all  the  obligations  of  morality  or  honor 
to  make  payment.  He  might,  as  an  honorable  and  fair  man,  have 
felt  willing  to  waive  any  technical  objection  to  the  non-arrival  of 
the  bill,  had  the  bank  done  its  duty  in  starting  it  in  time,  and 
especially  when  he  was  unapprised  of  the  fact,  that  had  it  ar- 
rived in  time,  it  would  have  been  paid,  yet  not  feel  under  any 
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obligation  in  honor,  in  consdenoe,  or  morality,  to  pay  the  bill, 
had  he  knoiini  that  its  non-payment  and  its  entire  loss  had  been 
prodnoed  by  the  groas  negligence  of  the  bank,  and  not  by  any 
casualty  on  the  way. 

Nor  can  it  be  presumed,  that  had  he  known  these  facts,  and 
been  also  apprised  of  his  and  his  indors^rs'  l^gal  exoneration,  that 
he  would  have  made  payment.  To  indulge  in  such  a  presumption, 
would  be  to  presume  that  he  would,  without  cause  or  consideni- 
tion,  take  upon  his  firm,  voluntarily,  a  burden  visited  upon  them 
by  the  laches  of  the  bank,  which  legally  rested  upon  the  institu- 
tion, and  should,  in  good  conscience  and  morality,  be  borne  by 
it.  Nor  can  the  bank  in  good  conscience,  morality,  or  honor, 
letsin  the  money;  it  has  lost  the  amount  of  the  bill  by  the  neg- 
ligence of  its  officers,  and  has  received  from  Bay  the  amount,  in 
ignorance  of  his  rights,  and  in  ignorance  of  facts  which  releases 
him  from  all  moral  obligation  to  pay  it.  Should  they  not  refund 
the  amount,  and  bear  the  loss  produced  entirely  by  their  own 
negligence?  Moreover,  he  had  a  right  to  expect  that  the  bank, 
whose  business  it  was  to  deal  in  such  paper,  had  done  its  duty, 
and  would  not  set  up  claim  for  payment  from  the  indoreers, 
if  they  were  not  liable.  Under  this  conviction,  and  the  pressure 
of  his  accommodation  indorsers,  who  no  doubt  believed  also  that 
they  were  all  liable,  he  hastened  down  to  the  bank,  immediately 
upon  his  return  from  the  south,  and  had  no  opportunity  to  in- 
quire fully  into  the  facts,  or  to  take  counsel  as  to  his  legal  lia- 
bility, and  relying  upon  the  claim  of  the  bank  as  just,  and  as 
evidence  of  their  right  to  demand  payment,  might  not  have 
ixmceived  it  necessaiy  to  do  so,  being  thrown  off  his  guard  by 
his  confidence  in  its  officers,  and  their  unequivocal  assertion  of 
night. 

But  it  is  said  that  he  and  his  friends  who  were  his  indorsers, 
had  accommodations  in  bank,  and  might  look  for  others,  of 
which  they  might  fear  they  would  be  deprived  if  the  bill  was 
not  paid,  and  this  may  have  furnished  a  motive  to  pay.  So  far 
from  such  consideration  operating  in  favor  of  the  bank's  con- 
sdentious  right  to  retain,  it  furnishes  an  additional  reason  on 
the  side  of  iheir  obligation  to  refund.  If  Bay  acted  under  the 
pressure  of  such  extraneous  influences,  he  did  not  act  freely, 
but  under  a  kind  of  moral  duress,  of  which  the  bank,  taking 
the  advantage,  had  exacted  from  him  money  which  was  his  own, 
and  which  he  had  a  right  to  retain,  and  should,  therefore,  ba 
deemed  under  a  stronger  moral  obligation  to  refund. 

Upon  the  whole,  we  are  perfectly  satisfied  that  the  instruction 
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was  erroneoos,  and  the  judgment  shohld  be  leyexBed.  It  is, 
therefore,  the  opinion  of  the  court  that  the  judgment  be  re* 
Torsed  and  cause  remanded,  that  a  new  trial  may  be  granted, 
and  that  the  appellants  pay  the  costs  of  this  court. 

Mabshall,  J.,  did  not  sit. 

MosTAXX  ov  Law  or  Fact:  See  Norton  y.  Marden^  32  Am.  Deo.  132,  note 
184,  where  other  cases  in  this  series  are  collected. 

Dkawkr  Pubbumsd  to  hayb  Fuin>s  in  Basds  ow  Dkawsb:  See  Baxter  t* 
^iraeef ,  12  Am.  Deo.  874,  note  875,  and  oases  there  oited  and  ooUeoiad. 
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V.   WniUAMB. 


[3  B.  HoHBoa,  603.] 
QUDmtt   OAK  NOT   PAEVaNT    ms   DXBTOB  TBOM   OAXmNO   BT  HIS   DaILT 

Labob  a  support  for  himself  and  family. 
Obbdhob  liAT  Attach  Avoxtnt  Dxtb  to  his  Debtor  for  labor  ahnady  per> 
formed  by  him,  and  he  may  also  attach  whateyer  is  to  become  due  upon 
an  existing  contract  for  his  future  labor;  but  the  debtor  can  not  be  com- 
pelled to  work  out  his  part  of  such  contract  so  as  to  earn  the  promised 
VBwaid  for  the  exolnsiTe  use  of  the  creditor. 

Bill  in  chancery.    The  facts  api)ear  from  the  opinion. 

Owsley  and  OoocUoe,  and  Caperton,  for  the  appellant. 

Jkimer,  for  the  appellee. 

By  Court,  Mabshall,  J.  Since  the  abolition  of  imprisonment 
for  debt,  a  creditor  can  not  lay  hold  of  his  debtor  and  prevent 
him  from  gaining  a  support  for  himself  and  family  by  his  daily 
labor.  He  may,  by  the  aid  of  the  chancellor,  attach  whatever 
may  be  due  to  his  debtor,  for  labor  already  performed,  and  he 
may  attach  whatever  may  become  due  upon  an  existing  con- 
tract for  his  future  labor:  but  neither  the  creditor  nor  the  chan- 
cellor can  compel  the  debtor  to  work  out  his  part  of  such  a  con- 
tract, so  as  to  earn  the  promised  reward  for  the  exclusive  use  of 
the  creditor.  If  the  chancellor  could  exercise  such  power  of 
compulsion  at  all,  he  certainly  would  not  fail  to  allow  to  the 
debtor,  out  of  the  proceeds  of  his  labor,  so  much  as  was  neces* 
saxy  for  the  support  of  himself  and  family,  and  would  give  the 
net  balance  only  to  the  creditor;  and  when  a  debtor,  who  ia 
dependent  upon  his  labor  for  the  support  of  himself  and  family^ 
has  partially  performed  a  contract  for  work,  and  the  same  is  at- 
tached by  his  creditor,  the  chancellor  would  not  be  disposed  to 
animadvert  severely  upon  the  conduct  of  the  parties,  much  lesa 
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to  subject  either  of  them  to  penalties,  if  upon  the  debtor's  re- 
fasal  to  go  on  and  complete  his  part  of  the  contract  which  has 
been  attached,  some  new  arrangement  should  be  made  by  which 
he  might  appropriate  his  personal  faculties  and  daily  labor  to 
those  objects  which  have  the  highest  claim  upon  him;  and 
though  the  chancellor  might  deem  it  his  duty  to  scratinize  such 
new  arrangement  with  some  jealousy,  when  it  resulted  in  the 
debtor's  going  on  in  fact,  though  under  the  employment  of 
another  contractor,  to  complete  the  same  work  which  he  had 
originally  undertaken  by  the  attached  contract,  yet  even  if  the 
new  arrangement  should  be  deemed  colorable  only,  it  would 
seem  that  he  ought  not  to  do  more  in  behalf  of  the  creditor 
than  would  have  been  done  if  the  debtor  had  gone  on,  either 
by  constraint  of  the  chancellor  or  by  his  own  will,  to  complete 
the  original  contract. 

But  in  the  present  case,  we  can  not  find  in  the  pleadings  and  « 
proof  such  eyidence  of  fraud  in  the  new  arrangement,  by  which 
Schuyler  Ford,  after  refusing,  upon  being  served  with  the 
attachment,  to  go  on  with  the  work,  came  back  again  and  com- 
pleted it  under  the  employment  of  J.  J.  Ford,  who  had  con- 
tracted with  Teeter  for  its  completion,  as  would  authorize  the 
court  to  regard  the  work  as  haying  been  in  fact  done  under  the 
original  contract,  unless  it  were  admitted,  as  it  can  not  be,  that 
Teeter  was  under  some  obligation  to  the  attaching  creditors  of 
S.  Ford,  to  compel  him  to  go  on  with  the  work;  or,  that  after 
S.  Ford  had  abandoned  his  contract  and  quit  the  work,  because, 
as  he  said,  he  could  not  stand  to  have  the  proceeds  of  his  labor 
taken  from  him  in  that  way.  Teeter  was  xmder  some  obligation 
not  to  let  him  come  back  again  and  do  the  work  xmder  the  em- 
ployment of  J.  J.  Ford.  The  attachment  did  not,  in  our  opin- 
ion, place  Teeter  under  any  such  obligation.  It  bound  him 
absolutely  not  to  pay  to  S.  Ford  what  he  had  already  earned. 
If  it  also  bound  him  not  to  pay  over  to  S.  Ford  what  he  might 
afterwards  earn  under  the  contract,  it  neither  bound  nor  en- 
abled him  to  compel  S.  Ford  to  go  on  and  complete  the  work; 
and  as  any  damages  which  he  might  have  recovered,  for  afailure 
in  this  respect,  if  it  had  occurred  without  his  consent,  would 
have  been  exdusively  his  own,  we  do  not  perceive  that  his  con- 
sent to  the  abandonment  of  the  contract  affords  any  ground  of 
complaint  to  S.  Ford's  creditors;  and  having  employed  J.  J. 
Ford,  as  he  hada  right  to  do,  to  complete  the  work,  it  was  imma* 
texial  to  him  whether  it  was  actually  done  by  S.  Ford  or  another. 
If  such  was  his  contract  with  J.  J.  Ford,  he  was  as  much  at 
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Ebertrjr  to  pay  daily  or  monttily  wagea  to  S.  Ford  as  to  another, 
sabject  however  to  have  anythmg  which  might  be  due  from  him 
to  S.  Ford,  on  this  or  any  other  aooonnt,  attached  by  proceedings 
sdbseqaent  to  the  original  attachment:  but  sorely  the  original 
attachment  itself  did  not  restrain  him  from  any  future  dealings 
with  S.  Ford,  nor  from  paying  him  money,  except  on  aocoxmt 
of  the  contract  which  was  attached.  It  does  not,  however,  ap* 
pear  that  Teeter  paid  him  anything,  after  the  attachment  was 
served,  on  account  of  lus  labor,  either  under  the  original  con- 
tract or  under  the  new  arrangement,  or  that  he  was  afterwards 
indebted  to  him  on  either  account,  except  for  his  labor  prior  to 
the  attachment,  which  seems  to  have  been  worth  about  &ttj 
dollars.  For  this  sum,  therefore,  and  no  more,  the  complain- 
ants were  entitled  to  a  decree  against  him,  having  it  still  in  their 
power  to  institute  new  proceedings  for  the  attachment  of  any 
other  debt  which  he  may  still  owe  to  S.  Ford  on  any  account 
whatever. 

Wherefore,  the  decree  is  reversed,  and  the  cause  remanded, 
with  directions  to  render  a  decree  in  favor  of  the  comphunant 
against  Teeter,  for  fif fy  dollars,  out  of  which  so  much  of  the 
costs  as  belong  to  the  controversy  between  them  should  be  paid. 

Bhkk,  J»,  did  not  sit. 


Weib  v.  Weib's  ADifB. 

[8  B.  Uonam,  645.] 

AnansiBAXOB  must  Aooouht  to  Dibtbibutbb  tob  Ihtbur  on  the  fmida 
of  his  intestate's  estate,  which  were  used  by  him  for  his  own  purposes 
in  osnying  on  the  business  after  the  decedent's  death.  Bat  saoh  inter- 
est will  be  made  to  commence  only  from  the  end  of  twelve  months  from 
the  taking  oat  of  administration,  where  it  is  probsble  that  a  large  part 
of  the  fands  so  osed  by  the  administrator  did  not  come  to  his  hands  un- 
til that  length  of  time  after  his  appointment. 

¥aoitJSM  TO  Pat  tob  Wobx  Ain>  Labor  is  not  Implbd  where  the  condact^ 
sitaation,  and  matoal  relations  of  the  parties  do  not  show  that  a  claim 
for  payment  woold  be  jast.  And,  therefore,  where  nephews  worked  for 
their  bachelor  ande  for  many  years  withont  any  contract  for  compensa- 
tion,  and  on  his  death  inherited  from  him  an  amoant  largely  airi^»^h%g 
a  reasonable  compensation,  no  contract  for  compensation  wiU  be 

Bill  in  chanoeiy.    The  opinion  states  the  facts* 

Harlan  and  Oraddock^  for  the  appellant. 

Woottey,  for  the  appellee. 
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By  Coxizt,  Ewnra,  C.  J.  This  is  an  appeal  from  a  decree  ren- 
dered on  a  bill  filed  by  Eliza  Jane  Weir,  an  infant,  by  H.  Clay, 
her  guardian,  against  the  surviTing  adAunistrator  of  the  estate 
of  her  deceased  grandoncle,  James  Weir,  deceased,  for  her  share 
of  the  distributable  surplus  of  his  personal  estate.  Two  ques- 
tions only  need  be  determined  in  this  case:  1.  Is  the  adminis- 
trator liable  for  interest  upon  the  funds  which  came  to  his  hands  ? 
2.  Are  the  young  Weirs,  the  nephews  of  the  decedent,  entitled 
to  compensation  for  services  rendered  for  their  unde  in  his  life- 
time? 

1.  It  seems  that  the  administrators  took  possession  of  the 
factories,  mills,  shops,  and  manufactured  and  raw  materials  on 
hand,  at  valuation,  and  carried  on  the  same  in  their  own  name, 
and  for  their  own  benefit,  using  the  slaves  of  the  decedent,  and 
no  doubt  the  cash  funds  and  outstanding  debts.  The  adminis- 
trators had  no  funds  of  their  own;  and  as  a  very  large  amount 
of  funds,  in  money,  must  have  been  necessary  to  keep  up  a  sup- 
ply of  the  raw  material,  pay  hands,  and  support  and  keep  in 
operation  the  various  expensive  establishments,  it  may  be  pre- 
sumed that  the  cash  funds  on  hand,  as  well  as  those  that  vrare 
collected,  were  used  and  employed  in  carrying  on  the  business, 
as  it  is  admitted  that  the  whole  of  the  personal  estate  or  chose 
in  possession,  including  slaves,  was  so  used  and  employed.  Nor 
is  it  denied  that  the  cash  fimds  were  so  used  and  employed,  or 
pretended  that  they  were  set  apart  or  kept  on  hand  for  the  dis- 
tributees, as  they  might  apply  for  the  same.  That  those  estab- 
lishments yielded  a  profit,  and  most  probably  a  handsome  profit, 
may  also  be  reasonably  presumed  from  the  fact  that  the  admin- 
istrators, during  their  joint  lives,  and  the  survivor  after  the 
death  of  one  of  them,  continued  to  carry  on  the  business,  and 
also,  from  the  fact,  that  though  called  on  to  exhibit  an  account  of 
the  profits,  which  are  charged  to  hare  been  large,  he  has  failed 
to  do  80,  or  to  exhibit  an  account  of  the  establishment,  so  as  to 
enable  the  court  to  determine  whether  large  profits  hare  or  have 
not  been  made.  Under  these  circumstances  it  is  certainly 
proper  to  allow  interest,  at  least.  Indeed,  our  only  doubt  is, 
whether  we  should  not  send  the  case  back  and  require  an  ac- 
count to  be  taken  of  the  whole  profits  of  the  establishments, 
and  if  profits  were  made,  to  decree  a  division  thereof,  as  well  as 
of  the  personal  funds.  It  is  certainly  a  general  rule,  that  if  a 
trustee  or  fiduciary  employ  the  funds  of  the  ceshii  qwe  trust  in 
speculation  or  trade,  or  in  carrying  on  his  own  business,  or  in  a 
eommerdal  adventure,  that  if  profits  axe  made,  he  is  liable  and 
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may  be  made  to  aecoont  for  the  same,  and  if  loss  happens,  ho 
may  be  made  to  bear  it:  Leven  on  Trusts,  289,  290;  24  Law 
Lib.  147.  But  upon  consideration  of  the  difficulties,  embar- 
rassments, and  delay  to  which  the  infant  might  be  subjected,  in 
•coercing  a  full  and  complete  settlement  of  the  accounts,  we 
have  concluded  to  allow  interest  in  lieu  thereof,  as  probably  un- 
der all  the  circumstances,  equally  advantageous  to  the  infant, 
and  of  which  the  administrator,  who  might  be  made  to  account 
for  the  whole  profits,  can  have  no  just  ground  to  complain. 
But  as  a  large  portion  of  the  outstanding  debts  may  not  have 
been  collected  short  of  twelve  months  from  the  time  administra- 
tion was  taken,  and  as,  if  the  personal  property  had  been  sold, 
it  most  likely  would  have  been  sold  on  a  credit  of  twelve  months, 
we  think  that  the  interest  should  conunence  running  only  from 
twelve  months  after  the  time  administration  was  granted. 

2.  We  have  had  more  difficulty  upon  the  second  question,  that 
is,  whether  the  nephews  should  be  entitled  to  any  compensation 
for  their  services.  Their  uncle,  the  decedent,  was  an  Irishman, 
who  had  emigrated  to  this  country  at  an  early  day,  and  had 
amassed  a  handsome  fortune  in  land  and  slaves,  and  houses  and 
town  lots  in  Lexington,  and  lived  and  died  a  bachelor.  The 
three  nephews  were  young  Lishmen,  who  emigrated  to  this 
country  some  years  before  the  death  of  their  uncle,  without 
property  or  means,  and  were  taken  into  his  employ,  fed,  clothed, 
and  decently  supported  by  him.  They,  in  the  mean  time,  were 
actively  and  industriously  engaged  in  assisting  him  in  carrying 
on  his  multifarious  and  complicated  business,  and  rendered  es- 
sential and  valuable  serivces  in  their  several  stations,  one  of 
them,  for  some  twenty  years  before  his  death,  the  other  two  for 
some  six  or  eight  years.  No  contract  for  hire  or  stipulation  for 
wages  appears;  nor  is  it  shown,  by  the  slightest  evidence,  that 
they  looked  for  or  expected  compensation  in  the  form  of  wages 
or  salaries.  Though  they  had  brothers  and  sisters  and  cousins 
in  Ireland,  who  were  as  nearly  allied  to  their  uncle  as  themselves, 
and  who  are  entitled  to  come  in  with  them  for  an  equal  division 
of  his  personal  estate,  the  three  nephews,  having  arrived  here  in 
time  before  his  death  to  inherit  from  their  imde,  and  the  infant 
complainant,  who  was  bom  in  the  United  States,  and  is  the 
daughter  of  their  deceased  brother,  are  entitled,  by  descent,  ac- 
cording to  the  laws  of  this  state,  to  the  whole  of  his  ample 
reel  estate,  including  slaves,  each  inheriting  one  fourth,  which 
amounts  to  near  fifteen  thousand  dollars  in  value  to  each.  In 
addition  to  wbiah,  fiach  of  tham  is  entitled  to  an  equal  sbaie, 
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with  eftch  of  the  foreign  distiibateesy  in  the  distribution  of  the 
personal  estate.  It  is  to  be  presumed  that  they  knew  well  what 
the  law  of  descents  was  in  this  state.  Their  interest  would  haye 
prompted  them  to  make  inquiry  on  this  subject.  And  being  ap- 
prised that,  in  case  of  the  death  of  their  unde,  each  of  them 
would  inherit  one  fourth  of  his  large  zeal  estate  and  staves,  as 
well  as  a  share  of  his  personal  estate,  may  it  not  be  well  pre- 
sumed that  they  labored  in  his  service  and  looked  to  the  estate 
which  would  be  cast  upon  them,  as  their  compensation,  and  to 
no  other;  and  if  so,  may  it  not  be  well  doubted,  whether,  in 
equity  and  good  consdenoe,  they  are  entitled  to  any  other  or 
farther  compensation,  and  the  more  especially  as  they  have  re- 
oeived,  by  descent,  including  their  distributable  share  in  the  per- 
sonalty, a  much  larger  amount  than  they  would  be  entitled  to 
receiYe  as  compensation  for  services,  according  to  any  just  esti* 
mate  that  might  be  made  of  their  services  ? 

It  is  not  pretended  in  this  case,  that  any  express  contract  for 
serrices  was  ever  made.  If  a  right  to  an  allowance  for  services 
exists,  it  must  rest  only  on  an  implied  contract  or  promise  to  pay. 
It  is  said  by  one  learned  jurist,  **  that  an  implied  contract  or 
promise  is  inferred  from  the  conduct,  situation,  or  mutual  rela- 
tions of  the  parties,  and  is  enforced  1^  the  law  on  the  ground 
of  justice."  And  this  language  is  used  by  Chief  Justice  Mar- 
shall, in  Ogden  t.  Saunders,  12  Wheat.  341:  ''A  great  mass  of 
human  transactions  depends  upon  implied  contracts;  upon  con- 
tracts which  are  not  written,  but  which  grow  out  of  the  acts  of  the 
parties.  In  such  cases,  the  parties  are  supposed  to  have  made 
those  stipulations  which,  as  honest,  fair,  and  just  men,  they  ought 
to  have  made."  And  Lord  Mansfield  says,  that  when  ex  equo 
et  bono  money  is  due,  though  there  be  no  express  promise  to 
pay,  that  the  law  will  imply  a  promise.  Testing  the  defendant's 
claim  for  compensation  by  the  rules  and  principles  just  cited, 
and  it  is  hard  to  perceive  any  just  ground  upon  which  they  can 
be  made  to  rest.  From  the  conduct,  situation,  and  mutual  re- 
lations of  the  parties,  so  far  from  its  being  founded  in  justice, 
to  allow  compensation,  it  would  operate  the  height  of  injustice; 
and  so  far  from  the  stipulations  for  payment,  winch  is  sought  to 
be  implied,  being  such  as  honest,  fair,  and  just  men  ought  to 
have  made,  they  are  precisely  such  as  honest,  fair,  and  jupt  men, 
under  the  circumstances  of  this  case,  would  not  have  thought  of 
exacting  on  the  one  side,  or  have  thought  of  maUng  on  the  other. 
And,  ex  equj>  ei  bono,  surely  nothing  more  should  be  exacted  than 
the  amount  which  has  been  obtained  by  descent. 
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Should  their  daim  be  allowed,  as  set  up,  they  would  first  ob- 
tain by  inheritance  three  fourths  of  the  real  estate  and  slaves, 
and  then  exhaust,  by  their  claim,  the  whole  of  the  personal 
estate,  amounting  to  some  forty  thousand  dollars,  and  thereby 
out  off  the  foreign  distributees,  who  are  as  nearly  allied  to  the 
decedent  as  themselves,  from  the  receipt  of  a  single  dollar. 
Such  a  result  can  not  be  equitable,  nor  can  it  be  believed  that  it 
was  ever  contemplated  by  the  decedent,  or  his  nephews,  in  his 
life-time.  Indeed,  there  is  strong  ground  to  believe  that  this 
claim  was  an  afterthought,  concocted  and  brought  to  maturity 
by  the  defendants  after  the  infant's  suit  was  instituted.  We 
never  hear  of  it,  at  least,  until  it  is  set  up  in  the  answer  of  the 
administrator,  filed  in  May,  1837,  more  than  five  years  after  the 
death  of  their  uncle,  though  a  bill  was  filed  by  them  for  a  di- 
vision of  the  lands  and  slaves  as  early  as  Februaiy,  1833;  and  a 
settlement  seems  to  have  been  made  by  the  administrator  with 
the  county  court  in  1835.  Nor  does  it  appear,  even  down  to  the 
final  decree  in  this  cause  in  1840,  that  the  administrator  had 
ever  paid  to  his  brother  (George  the  amoimt  which  he  sets  up 
for  him  for  services,  or  that  George  ever  made  demand  of  it 
from  him,  or  set  up  any  claim  for  the  same.  And  though 
George  is  a  defendant  to  the  suit,  he  has  not  answered  or  set 
up  any  claim.  The  surviving  administrator,  James  Weir,  sets 
up  the  demands  for  all,  claiming  in  his  own  right,  his  own  de- 
mand, and  also  the  demand  of  his  brother  Henry,  by  devise 
from  him,  he  having  died  shortly  after  his  xmde. 

It  has  been  determined  that  where  a  testator  was  owing  an 
acknowledged  debt,  in  his  life-time,  and  bequeathed  to  his  cred- 
itor a  legacy,  simplicUer^  of  the  same  nature  of  the  debt,  and  of 
equal  or  greater  amount  than  the  debt,  subject  to  certain  desig- 
nated exceptions,  the  legacy  will  be  deemed  a  satisfaction  of  the 
debt:  Brown  v.  Dawson^  Free.  Oh.  240;  Ibwler  v.  Fowler^  3  P. 
Wms.  353;  HiU  v.  GailUwel,  1  Yes.  sen.  123;  Beech  v.  Kennegal, 
Id.  125;  Jefs  v.  Wood,  2  P.  Wms.  130;  Sayer  v.  Bayer,  Prec.  Ch. 
894.  But  it  is  evident  in  this  case  that  there  was  no  subsisting 
obligation  for  a  debt  in  favor  of  ^ther  of  the  nephews,  or  ex- 
press stipxilation  for  compensation  in  money  or  wages.  The 
proof  in  fact  repels  such  an  idea.  If  any  implication  in  favor 
of  remuneration  can  be  raised,  from  the  conduct,  situation,  and 
mutual  relations  of  the  parties,  as  honest,  fair,  and  just  men, 
the  implication  would  be  that  their  uncle  would,  either  in  his 
life-time  or  at  his  death,  advance  them  out  of  his  ample  fortune 
an  amount  equivalent  or  more  than  equivalent  to  the  amount  of 
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their  compensation,  and  that  they  looked  to  and  relied  upon  this 
expected  advancemeDt  for  their  compensation  and  not  to  wages, 
for  their  services,  or  a  remuneration  in  money.  If  so,  they 
hare,  by  operation  of  law,  obtained  an  advancement  more  than 
equivalent  to  their  services,  and  equity  will  not  imply  a  promise 
to  pay  more. 

It  has  been  settled  as  a  well-established  rule  in  equity,  that 
when  a  parent  is  under  express  obligation,  by  articles,  to  pro- 
vide portions  for  his  children,  and  afterwards,  by  will  or  codi- 
cil, makes  a  provision  for  those  children,  that  such  testamentary 
provision  shall  be  considered  a  satisfaction  or  performance  of 
the  obligation.  And  so  much  opposed  are  courts  of  equity  to 
raising  double  portions,  that  if  the  amount  bequeathed  shaU  be 
less  than  the  amount  agreed  to  be  advanced,  the  sum  so  be- 
queathed will  sometimes  be  considered  as  part  satisfaction: 
Bruen  v.  Bnien,  2  Vem.  439;  BMa  t.  Blots,  2  Ch..  R.  162, 
Moidson  V.  Mcndson,  1  Bro.  C.  0.  82;  Copley  v.  Copley,  1  P. 
Wms.  147;  Ackworth  v.  Acbworth,  1  Bro.  0.  0.  807,  note;  Byde 
T.  Byde,  Id.  808,  note,  809,  note;  Warren  v.  Warren,  Id.  306; 
Finch  V.  Mnch,  1  Yes.  jun.  534;  and  various  cases  referred  to 
and  commented  on  in  2  Bop.  on  Leg.,  c.  18.  So,  where  an 
express  obligation  to  provide  portions  or  make  an  advancement 
or  other  provision  is  subsisting,  the  devolution  of  a  distributive 
share  of  personalty,  or  the  descent  of  real  estate  from  the  per- 
son under  obligation  to  make  the  provision  upon  the  individual 
for  whom  it  was  provided,  has  been  decreed  to  be  a  perform- 
ance: Lee  V.  Cox,  8  Atk.  419;  Blandy  v.  Widmore,  1  P.  Wms. 
823;  Oarihshore  v.  Chalie,  10  Ves.  1;  Ooldemid  t.  Ooldsmid,  1 
Swans.  211;  WUcocks  t.  WUcocka,  2  Yem.  558. 

If,  where  there  is  an  express  obligation  to  provide  portions  or 
make  advancements,  a  testamentary  provision  or  devolution  of 
personalty,  or  the  descent  of  realty,  may  be  presumed  and 
treated  as  satisfaction  or  performance,  much  more  when,  as  in 
the  case  under  consideration,  from  the  conduct,  condition,  and 
relations  of  the  parties,  it  is  rendered  doubtful  whether  any  impli- 
cation for  compensation  can  be  raised,  and  if  any,  it  must  be  re 
garded  as  an  implication  to  make  provision  for  them  out  of  his 
estate,  and  they  looked  to  that  as  their  expected  remuneration,  and 
no  other;  vrill  the  descent  of  realty  and  slaves,  and  the  devolution 
of  personalty,  to  a  much  larger  amount  than  any  of  the  other 
heirs,  save  the  in&nt,  and  much  larger  than  any  pecuniary  com- 
pensation that  they  might  be  entitled  to  for  services,  be  regarded 
as  a  fuU  i>erf ormance  or  satisfiiction  of  their  expected  xemmieKa- 
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Hon  ?  And  a  ooxizt  of  equity  ought  not  and  will  not  imply  a 
piomiBe  to  pay  more.  They  have  received,  by  operation  of  laWy 
what  they  looked  for,  and  more  than  they  had  any  just  right  to 
expect,  and  it  would  be  nnjnst  to  the  other  heirs  to  decree  them 
more. 

Decree  reversed  and  cause  remanded,  that  an  estimate  may  be 
made  of  the  interest,  from  twelve  months  after  administration 
granted,  up  to  the  final  decree,  adopting  the  mode  of  calculation 
heretofore  pursued  by  the  commissioner,  only  changing  the  time 
when  the  interest  is  to  commence  running,  as  herein  directed, 
and  that  a  decree  may  be  rendered  in  favor  of  the  infant  com- 
plainant for  her  share  of  the  aggregate  amount,  so  f oimd  due 
and  unpaid,  disregarding  the  claim  for  compensation  for  services; 
a  refunding  bond  being  first  required,  if  it  has  not  been  given; 
and  the  appellant  is  entitled  to  her  costs  in  this  court. 


Adkinistratob,  whxn  Charokablb  with  JjxTE&ssfii  See  Ohtue  ▼.  Lodxt* 
Man,  35  Am.  Dea  277,  note  291;  Dwnmn  v.  TMa^  34  Id.  606;  Ttngvut  v. 
Dendjf,  16  Id.  643;  Dunrnxmb  ▼.  Durueomb,  7  Id.  504. 


Gbaham  u  Ltnk. 

14  B.  HOMBOS,  17.] 

SiEOUTiOK  lasuED  uia>KB  Judgment  Actually  REia>XBED,  but  not  at  t&e 
time  fully  and  r^ularly  entered,  is  not  void,  but  voidable  only,  and  may 
be  completely  validated  by  afterwards  making  a  proper  entry  of  tbe 
judgment  on  the  record,  showing  when  it  was  in  fact  rendered,  and  en- 
tering it  now  for  then.  And  such  entry  will  sapport  intermediate  pro- 
ceedings conformable  with  such  judgment. 

Wbxbs  Rboobd  ov  Fobmsb  Suit,  Optebed  in  Evidbncb  on  Pending  Tbial, 
is,  without  objection,  amended  before  it  is  read  in  evidence,  the  regu- 
larity of  such  amendment  can  not  be  questioned  in  the  latter  case. 

JBhtbt  of  Judgment  Nunc  fbo  Tunc  is  tullt  Authosizxd^  where  the 
record  shows  that  there  was  service  of  process  in  due  time,  and  that 
there  was  no  defense,  and  where  both  the  judge's  notes  and  the  indorse^ 
ment  of  the  clerk  on  the  papers  show  that  judgment  was  entered. 

Motion.     The  opinion  states  the  case. 

Chdhrie  and  Miner,  for  the  plaintififs. 

MarshaU,  for  the  defendant. 

By  Court,  Mabshall,  J.  The  order  of  the  tenth  of  December, 
1840,  made  in  the  case  of  Oraham  etc.  v.  Suntzer,  as  it  no^ 
stands  on  the  record  of  that  case,  and  as  it  was  read  in  evidence 
in  this  case,  shows  that>  as  appeared  by  the  record,  a  judgment 
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was  pronoxinced  in  court  in  favor  of  Oraham  etc,  t.  SwiUer,  on 
the  sixth  of  September,  which  by  the  mistake  of  the  clerk,  was 
not  then  entered  at  large  on  the  order  book,  but  was  on  the 
tenth  of  December  entered  nunc  pro  tunc.  The  court,  by  the 
instructions  given  to  the  jury,  decided  that,  notwithstanding 
this  order,  an  execution  issued  on  the  seventeenth  of  September, 
and  returnable  in  November,  purporting  to  be  f oxmded  on  a  judg- 
ment between  the  same  parties  for  the  same  debt,  was  void,  as 
were  the  acts  of  the  officer  under  it,  and  that  the  return  of  the 
sheriff  thereon,  importing  that  the  defendant  had  no  property, 
was  not  such  evidence  of  diligence  as  would  entitle  the  plaintiflh, 
who  were  suing  the  present  defendant,  as  assignee  of  the  debt, 
to  a  verdict. 

.  Waiving  the  question  whether  the  return  of  the  sheriff,  who 
acted  under  the  execution  as  a  valid  precept,  should  not  be 
regarded  as  being  entitled  to  full  weight,  as  evidence  of  the 
facts  therein  stated,  though  it  should  afterwards  be  discovered 
that  there  was  no  valid  judgment,  we  are  of  opinion  that  the  court 
did  not  give  proper  effect  to  the  order  entering  the  judgment 
nwnc  pro  time.  The  object  and  effect  of  such  an  order  is  to  fur- 
nish proper  evidence  of  acts  properly  done  by  the  court,  but  not 
properly  exhibited  by  its  record,  and  such  evidence  is  furnished 
nunc  pro  tunc,  for  the  veiy  purpose  of  supporting  those  acts 
which,  though  the  proper  consequences  of  a  judgment  would 
seem  to  be  irregular  and  void,  because  there  is  no  proper  evidence 
of  the  judgment.  If  the  judgment  be  in  fact  rendered  by  the 
court,  but  not  at  the  time  regularly  and  fully  entered,  a  fieri 
facias  issued  in  pursuance  of  the  judgment,  is  not  void,  but 
voidable  only,  and  capable  of  complete  validation,  by  afterwards 
making  a  proper  entry  of  the  judgment  on  the  record,  showing 
when  it  was  in  fact  rendered,  and  entering  it  now  for  then.  In 
the  English  courts,  a  judgment  is  often  rendered  nunc  pro  tunc, 
as  of  the  time  when  it  appears  from  the  record  that  the  plaintiff 
might  and  ought  to  have  had  judgment,  though  none  was  in  fact 
rendered  at  that  time:  Tidd's  Pr.  966,  972,  '*  that  the  delay 
arising  from  the  act  of  the  court  may  not  turn  to  the  prejudice 
of  the  party."  As  when  a  party  dies  after  a  special  verdict  dur- 
ing the  time  taken  for  argument  or  for  consideration,  or  on 
a  motion  in  arrest  of  judgment,  or  for  a  new  trial.  The  court, 
will,  however,  provide  that  other  persons  shall  not  be  injured, 
and  therefore  *'  when  leave  was  given  to  enter  up  judgment,  as 
of  a  preceding  term,  nunc  pro  tunc,  the  court  of  king's  bench,  in 
order  that  it  might  not  affect  intermediate  purchasers  and  mori- 


Sepi  1843.]  Graham  v.  Lyun.  49& 

gagees,  ordered  it  to  be  dooketed  of  the  term  in  which  the  appli- 
cation was  made:  Baker  y.  Baker,  refened  to  in  Tidd's  Practio6> 
972.    But  application  most  be  made  in  reasonable  time,  etc. 

It  thus  appears,  as  indeed  is  implied  in  the  terms  nunc  pro 
tunc,  that  a  judgment  rendered  nunc  pro  tunc  might  have  a 
retrospective  operation,  even  to  the  injury  of  strangers,  unless 
it  were  expressly  guarded  against.  With  much  more  reason 
may  the  mere  entry  on  the  order  book,  nunc  pro  tunc,  of  a  judg- 
ment to  which  the  plaintiff  was  not  only  entitled  at  a  previous 
day,  but  which  was  then  actually  rendered,  have  a  retrospective 
operation  so  as  to  support  intermediate  proceedings  conform- 
able with  the  judgment  already  rendered,  and  when  the  interest 
of  no  other  party  has  been  injuriously  affected  by  the  omission 
to  enter  it  when  it  was  in  fact  pronounced.  Although  there- 
fore, the  writ  oijieri/aciaa  in  this  case,  might  have  been  quashed 
on  motion,  so  long  as  no  judgment  appeared  on  the  order  book, 
yet  the  judgment  might,  if  there  were  sufficient  grounds  for  it, 
have  been  put  there  nunc  pro  tunc,  even  during  the  pendency  of 
the  motion,  with  the  effect  of  removing  the  ground  of  quashal, 
and  making  good  the  writ  and  theacts  done  imder  it.  And  so, 
if  the  entry  nunc  pro  tunc  were  made  on  sufficient  ground  during 
the  pendency  of  this  trial,  such  entry  read  as  part  of  the  record 
of  the  case  in  which  it  was  made,  would  have  removed  all  ob- 
jections to  the  validity  of  the  execution,  and  the  verity  of  the 
officer's  return  thraeon,  so  far  as  such  objections  were  founded 
upon  the  mere  fact  that  there  was  no  judgment  on  the  order 
book  during  the  life  of  the  execution. 

But  although  the  nunc  pro  tunc  order  as  it  now  stands,  seems 
to  have  been  read  in  evidence  in  this  case,  without  objection^ 
yet  it  also  appears  from  the  bill  of  exceptions,  that  as  originally 
made,  it  referred  to  the  sixth  of  December  instead  of  the  sixth 
of  September,  as  the  day  on  which  the  judgment  was  pronounced 
by  the  court,  and  that  on  motion  of  the  plaintiffa,  during  the 
trial  of  this  case,  said  order  was  amended  '*  by  the  judge's  notes 
on  his  docket,  and  the  clerk's  indorsements  on  the  papers,"  so 
as  to  insert  the  sixth  of  September  instead  of  the  sixth  of  De- 
cember, to  which  the  present  defendant  objected.  And  it  is 
argued,  that  there  was  no  sufficient  authority  for  this  amend- 
ment, and  therefore,  that  the  record  is  open  to  the  same  objec- 
tions as  if  it  had  not  been  made;  that  as  it  stood  before  the 
amendment  it  was  no  evidence  of  due  diligence,  and  that  even 
if  the  court  erred  in  its  instruction  upon  the  facts  therein  assumed 
as  to  the  record,  the  judgment  ought  not  to  be  reversed  because 
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the  record  had  been  improperly  put  in  the  shape  which  the  iii!- 
stniction  assomes  it  to  be  in. 

It  is  to  be  observed,  howerer,  that  the  record  of  Oraham  etc. 
T.  SunUer,  containing  the  order  as  it  now  stands,  was  read  in 
this  case  without  objection.  The  order  for  its  amendment, 
though  made  in  the  progress  of  the  trial  of  this  case,  was, 
strictly  speaking,  a  proceeding  in  the  other  case,  the  record  of 
which  affords  no  indication  that  such  an  amendment  was  made, 
bat  exhibits  the  order  in  its  present  shape  as  if  it  had  been  so 
made  on  the  tenth  of  December.  It  appears  indeed  ttiat  the 
present  defendant  objected  to  the  amendment.  Bat  the  ques- 
tion of  its  propriety  or  impropriety  would  seem  to  belong,  in 
the  first  instance  at  least,  to  the  other  case;  and  the  most  appro- 
priate, perhax>s  the  only  proper  mode  of  bringing  up  that  question 
in  this  case,  would  seem  to  have  been  to  have  made  some  direct 
objection  to  its  admissibilily  or  effect  in  this  case,  on  the  ground 
that  it  had  been  improperly  altered;  and  if  the  objection  had 
been  overruled,  the  groiinds  of  the  alteration  and  the  evidence 
in  favor  of  it  might  have  been  fully  stated.  Had  the  present 
defendant  a  right  to  object  to  the  amendment  of  a  record  tc 
which  he  was  no  party?  And  if,  looking  to  the  intended  use  tt 
be  made  of  it,  he  had  a  right  to  object,  does  his  mere  objection, 
without  any  exception  to  tiie  decision  of  the  court  on  the  point, 
or  to  the  order  for  the  amendment,  and  without  any  objection 
to  the  admissibility  of  the  amendment  as  evidence,  present  the 
question  of  its  propriety  for  our  decision  in  this  case  ?  We  are 
by  no  means  certain  that  it  does,  and  therefore  we  should  hesi- 
tate to  sfBim  the  judgment  founded  upon  a  verdict  produced  by 
an  erroneous  instruction,  if  we  were  even  satisfied  that  the 
groimds  and  authority  for  making  the  amendment,  as  they  ap- 
pear in  the  present  bill  of  exceptions,  were  insufficient.  For  if 
the  question  had  been  directly  made  in  the  circuit  court,  still 
further  evidence  might  have  been  produced  to  authorize  or  to 
sustain  the  amendment.  We  are  inclined  to  the  opinion  however, 
that  there  was  sufficient  ground  for  the  amendment,  and  for  the 
following  reasons: 

1.  The  undisputed  record  of  the  case  shows  that  the  process 
was  served  in  time  for  judgment  at  September  term,  and  that 
there  was  no  defense;  the  presumption  therefore  is,  that  the  case 
was  regularly  called,  and  that  the  plaintiffs  being  entitied  to  judg- 
ment, as  a  matter  of  course,  a  judgment  was  then  pronounced 
or  ordered  in  the  usual  way  by  the  court  2.  The  notes  of  the 
judge  upon  his  docket,  showing  that  a  judgment  was  thus  renr 
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dered  on  the  sixth  of  September,  though  not  perhaps  entitled  to 
the  absolute  verity  of  a  record,  must  be  regarded  as  furnishing 
▼eiy  high  and  couTincing  proof  of  such  a  fact;  and  8.  The  in- 
dorsements by  the  clerk  on  the  papers  which  are  prescribed  by 
statute,  ^  Stat.  L.  136,  and  required  to  state  the  various  steps 
taken  in  the  cause,  and  their  dates,  and  to  be  preserved  in  a  par- 
ticular manner,  being  prescribed  obviously  for  the  veiy  purpose 
of  providing  and  preserving  an  additional,  permanent,  and  offi- 
cial memorial  of  these  facts:  such  a  memorial  would  seem  to  be 
entitled  to  as  much  credit,  and  to  be  of  as  high  authenticiiy  aa 
the  minute  book;  and  it  has  been  decided  that  a  judgment  may 
be  amended  by  the  minute  book. 

Wherefore,  for  the  error  in  the  instruction  above  noticed,  the 
judgment  is  reversed  and  the  cause  remanded,  that  a  new  trial 
may  be  had  in  conformiiy  with  this  opinion. 

EzBOunoire,  whxv  Voxdabu  only:  See  MUehett  t.  JBrnmB,  87  Am.  Dee. 
169;  Broion  t.  Lang,  36  Id.  43,  note  45;  JDay  ▼.  Sharp,  M  Id.  fiOO,  note  518} 
Boren  t.  McOthee,  31  Id.  695;  CoUingnoorth  ▼.  Ham,  24  Id.  758. 

Entbt  ot  Judomsmt  Nunc  fbo  Tuko:  See  Allen  ▼.  Bnuffordf  87  Am.  Dee. 
689;  Dm  t.  TcmHn,  35  Id.  625,  note  526,  where  other  caeee  In  tide  eeriee  are 
oollected. 


Hopkins  v.  Towns. 

[4  B.  MoaBOS,  134.] 

Chni  HoLDnro  P&opb&tt  ov  Decbdsnt  xtndxb  Color  ov  Fbaudtilsrt  Saui 
if,  wherever  found  with  the  property  in  hie  poeeeeaion,  liable  ae  exeontor 
de  mm  teH,  to  the  extent  of  the  eaeete  thne  held.  In  an  aetion  brought 
egalnit  him  by  the  creditors  of  the  deceaeed. 

Okx  Who  hxxx  Holds  Unlawfully  tkx  Pbopxbtt  or  ▲  Dboidkit  ia  liable 
as  exeontor  de  son  tort,  although  he  may  have  originally  taken  poesMston 
of  it  by  an  agent  in  another  state. 

Debt.    The  opinion  states  the  ease. 

Marehead  and  Seed,  for  the  appellant. 

Owsley  and  Ooodloey  for  the  appellees. 

By  Court,  Mabshat.l,  J.  The  only  question  of  law  presented 
for  our  decision  in  this  case  arises  on  the  following  facts  which 
were  found  by  the  jury.  In  1826,  Mary  B.  Hopkins  purchased, 
under  execution,  sundiy  slaves,  the  property  of  Samuel  G.  Hop- 
kins, who  being  then  in  this  state  with  said  slaves,  was  permit 
ted  afterwards  to  take  them  to  Missouri,  where  he  was  domiciled, 
and  where  the  slaves  remained  in  his  possession  till  his  death, 
^ter  which  Mary  B.  Hopkins,  claiming  the  slaves  in  virtue  of 
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her  purchase,  which  was  found  by  the  jury  to  have  been  made 
to  hinder  and  delay  creditors,  sent  the  evidences  of  her  claim  to 
Missouri,  and  by  her  agent,  took  them  there  and  had  them 
brought  to  this  state,  where  she  still  remains  in  possession  of 
them.  In  this  state  of  things,  an  action  was  brought  by  a  cred- 
itor of  S.  G.  Hopkins,  deceased,  against  her  as  executrix,  and 
ishe  having  pleaded  that  she  was  not  executrix,  the  question  is, 
whether,  on  the  facts  above  stated,  she  is  liable  as  executrix  de 
son  tort. 

It  does  not  appear  that  S.  G.  Hopkins  had  any  property  in  this 
state  at  the  time  of  his  death,  or  that  there  is  any  lawful  executor  or 
administrator  in  Kentucky,  or  even  in  Missouri  And  it  may  per- 
haps be  true,  that  no  court  in  Kentucky  has,  at  any  time,  had 
authority  to  admit  or  qualify  either  an  executor  or  adminis- 
*  trator.  But  it  is  well  settled,  that  a  person  who,  under  color  of 
a  fraudulent  gift  or  sale  from  the  decedent,  takes  possession  of 
properly  left  in  his  possession  at  his  death,  becomes  thereby 
executor  de  son  tort,  there  can  be  no  doubt  that  the  defendant, 
by  taking  possession  of  the  slaves  in  question,  in  Missouri,  sub- 
jected herself  to  be  charged  in  that  character,  if  found  in  IGs- 
Bouri;  and  we  suppose  she  is  liable  in  that  character  to  the  ex- 
tent of  the  assets  thus  wrongfully  seized,  wherever  she  may  be 
found  veith  the  properiy  in  possession.  The  fact  that  she  took 
the  slaves  in  Missouri,  not  in  person,  but  by  her  agent,  makes 
no  difference.  She  is  liable  precisely  to  the  same  extent  as  if 
she  had  gone  to  Missouri  herself  and  brought  the  slaves  to 
Kentucky. 

If  it  were  admitted  that  a  regularly  qualified  executor  in  Mis- 
souri, would  be  liable  as  such,  only  to  the  tribtmals  of  Missouri, 
it  would  not  necessarily  follov^  that  such  person,  if  found  in 
Kentucky  in  possession  of  property  of  the  decedent,  acquired 
in  Missouri  as  executor,  might  not  be  held  liable  in  the  tribunals 
of  this  state,  not  as  a  fiduciary  under  the  laws  of  Missouri,  but 
as  an  executor  deson  tort;  for  the  properiy  being  actually  within 
the  jurisdiction  of  this  state,  and  being  in  possession  of  a  per- 
son having  no  lawful  right  to'it,  unless  as  representative  of  the 
deceased  owner,  there  would  seem  to  be  a  defect  of  remedy,  if 
the  possessor  could  not  be  charged  in  Kentud^in  the  character 
of  representative.  But  the  present  case  is  still  stronger.  The 
defendant  holds  by  her  own  wrongful  act  alone.  She  pretends 
to  no  authority  under  the  laws  of  Missouri,  in  virtue  of  which 
she  might  dadm  to  be  amenable  to  those  laws  only:  but  she 
claims  by  an  act  which  was  a  wrong  to  the  creditors  of  the  de* 


Oct  1843.]  GHANCELIiOR  V.  WIGQIN&  409 

ceased,  wherever  fhey  might  be,  and  for  which  she  shooldy 
therefore,  be  liable  to  them  whererer  she  may  be  found  with  the 
property .  So  far  from  either  purging  the  wrong  or  discharging 
the  liability  by  bringing  the  slaves  to  Kentucky,  this  is,  in  fact, 
a  continuation  of  the  wrong,  and  therefore,  a  continuation  of 
^e  liability.  The  slaves  might  be  subject,  by  the  laws  of  Mis- 
souri, so  far  as  relates  to  the  rules  of  distribution  and  descent, 
if  there  were  any  persons  entitled,  as  heirs,  to  the  property. 
But  the  heirs  are  bound  by  the  sale,  and  the  slaves  being  found 
in  Kentucky  they  must  be  subject  to  her  laws  and  tribtmals,  so 
far  as  the  rights  of  creditors  of  the  deceased  are  concerned. 
The  creditors  have,  in  fact,  no  remedy  in  Missouri.  There  is  no 
bond  there,  and  so  far  as  appears,  neither  property  nor  heirs, 
nor  personal  representatives  of  the  decedent  there.  The  heirs 
are  here  without  anything  by  descent.  The  remedy  for  all 
debts  must  necessarily  be  had  in  this  state,  and  against  the  de- 
fendant, who,  so  far  as  creditors  are  concerned,  is  wrongfully 
possessed  of  the  decedent's  prox)erty.  We  think  the  simplest 
and  most  appropriate  if  not  the  only  appropriate  remedy  for 
them,  is  to  charge  her  as  executrix  de  9on  tori. 
Wherefore,  the  judgment  is  affirmed. 

BzsoDTOR  DX  80K  TOBT,  Who  Liablb  AS:  See  Broitm  v.  BaUghtf  23  Am. 
Deo.  873,  note  376,  where  other  cases  sjre  collected;  NarfitA  v.  RidiJiiA^  22 
Id.  717,  note  719. 


GhANOELLOB  V.   WlGGESB. 

[4B.  lIonK»,201.] 

Law  Impliis  Wab&avtt  ov  Titls  in  Salb  ov  Ghattxl^  which  wirxanty 
is  broken  immediately,  if  the  vendor  has  no  title,  and,  therefore^  in  snob 
oase  the  statute  of  limitations  begins  to  ran  from  the  time  of  the  sale. 

AssuxpsiT.    The  opinion  states  the  case. 

Oofcati  and  Gox^  for  the  plaintiff. 

Hordf  and  MoOhing  and  Taylor^  for  the  defendant. 

By  Court,  Mabshall,  J.  This  action  of  asmimpsU  was  brought 
upon  the  implied  warranty  of  title  in  the  sale  of  two  negroes  as 
slaves,  who  afterwards  recovered  their  freedom.  The  declara- 
tion in  the  first  count,  alleges  the  promise  to  be,  that  the  defend- 
ant had  good  title  to,  and  lawful  right  to  sell  said  negroes,  and 
in  two  other  counts,  goes  for  so  much  money  paid,  etc.,  and  for 
money  had  and  received.  But  as  the  negroes  were  acquired  by 
exehuige,  the  two  money  counts  were  not  sustained  by  the  evi- 
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'^bnoe;  and  the  only  question  is,  whether,  as  the  suit  was  com- 
Hienoed  more  than  five  years  after  the  sale,  though  within  less 
than  five  years  after  the  establishment  of  the  freedom  of  the 
nogroes,  by  judgment  in  their  favor,  the  statute  of  limitations 
applies  to  bar  the  action  on  the  first  count. 

There  was  no  express  warranty  of  title.  But  as  decided  u^ 
the  cases  of  Chigm  v.  Woody  Hard.  531  [3  Am.  Deo.  740];  Payne 
Y.  Eeddin,  4  Bibb,  504  [7  Am.  Dec.  739];  ScoU  v.  Scolds  Admin- 
istraior,  2  A.  K.  Marsh.  215,  the  law  implies  a  warranty  of  titie. 
In  the  second  of  these  cases,  it  was  determined  that  it  was  not 
neoessary  to  allege  a  recovery  or  eviction,  in  order  to  show  a 
breach. of  the  wazranty,  but  that  the  averment  that  it  was  not 
the  property  of  the  defendant  is  sufficient,  so  that  there  was  a 
cause  of  action  immediately.  And  in  the  last  case,  it  was  ex- 
pressly decided  that  the  only  contract  which  the  law  will  imply 
in  sales  of  chattels,  is  that  the  vendor  has  title  at  the  time  of 
-sale,  and  that  this  being  not  in  the  nature  of  a  covenant  of  war- 
tanfyy  which  is  not  broken  until  eviction,  but  in  the  nature  of  a 
covenant  of  seisin,  which  is  broken  immediately,  if  the  vendor 
has  no  titie,  there  is,  in  case  of  the  sale  of  a  chattel  without 
express  warranty,  an  immediate  cause  of  action,  if  the  vendor 
have  no  titie  at  the  time,  and  that  the  action  is  barred  by  the 
lapse  of  five  years  from  the  time  of  sale.  The  question  whether 
the  warranty  implied  on  an  exchange  of  chattels  is  different 
from  that  implied  on  a  sale  does  not  arise,  because  the  declara- 
tion alleges  a  sale  and  a  promise  only,  that  the  defendant  had 
good  titie  and  lawful  right  to  sell.  And  as  it  also  shows  that 
the  negroes,  to  which  this  promise  relates,  were  not  slaves  but 
free,  there  was,  according  to  the  cases  cited,  an  immediate 
breach  and  an  immediate  cause  of  action,  which  was  barred  by 
five  years.  The  acceptance  on  the  notice  from  Chancellor  to 
Wiggins,  requesting  the  latter  to  aid  in  defending  the  action  of 
the  negroes  for  their  freedom,  was  a  mere  acknowledgment  of 
its  service,  and  not  a  renewal  or  recognition  of  the  implied  war- 
ranty, so  as  to  take  it  out  of  the  statute. 

Wherefore  the  judgment  is  affirmed. 

Imfuxd  WABRAinnr  m  Sale  of  Chattels:  See  8eoU  v.  Benieky  35  Am. 
Dec.  177,  and  note;  Perky  v.  BcUch^  34  Id.  56,  note  58;  McFarland  v.  New- 
man.  Id.  497,  note  503;  West  v,  Cunnmgham,  33  Id.  300;  SaUabury  v.  Staknary 
32  Id.  437,  note  439;  Bowman  v.  Jenhins,  27  Id.  168,  note  166;  Beebee  v.  Boberit 
Id.  132,  note  137;  HycOi  v.  Boyle,  25  Id.  276,  note  282;  BontkiM  v.  Brnftm^ 
23  Id.  85,  note  101,  where  other  caaes  in  this  aeries  are  collected. 

The  fbinoifal  case  is  cited  in  Ch-oss  ▼.  Kierdsi,  41  Cal.  115,  to  ihfi  poin^ 
that  the  atatnte  of  limitationa  begina  to  run,  in  case  of  implied  warranty  ia 
aale  of  ohattelB,  instantly  on  the  sale  and  delivery  of  the  gooda. 
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Petty  v.  Petty. 

[4  B.  MONBOE,  215.] 

Retubal  of  Om  Defendant  to  Plead  Statute  of  Frauds  can  not  affect 
the  rights  of  his  co-defendants  who  rely  npon  and  claim  the  protection  of 
the  statute. 

Dbbd  of  Gift  by  Man  on  Eve  of  his  Mabriaob,  of  aS  his  property,  to  hla 
children,  execated  after  the  agreement  to  marry,  aad  kept  secret  froo^ 
the  intended  wife  until  after  the  marriage,  is  fraadnlont  and  void,  so 
far  as  it  deprives  her  of  dower  in  the  real  estate  conveyed  by  such  deed^ 
and  a  court  of  equity  will  declare  the  deed  Yoid  to  that  extent,  even  in 
the  life-time  of  the  husband. 

Husband  mat,  without  Wife's  Ck>N8SNT,  Dtsfobm  of  his  Pkbsonal  Pbop- 
EBTT  as  he  pleases,  and  a  gift  of  such  property  mads  by  hla  will  not  b« 
set  aside  as  in  fraud  of  the  right  of  the  wife. 

Bill  in  chancery.    The  facts  are  stated  in  the  opinion. 

WicHiffe,  for  the  plaintiff. 

8.  JR.  ByHock,  for  the  defendants. 

By  Court,  Ewino,  C.  J.  Jemima  Petty,  a  few  days  after  her 
intermarriage  with  Bansdall  Petty,  filed  a  bill  against  him  and 
his  children  by  a  former  wife,  three  of  whom  were  infants,  in 
which  she  charges,  in  substance,  that  he,  being  much  the  elder, 
and  in  good  circumstances,  as  an  inducement  to  the  contract  of 
marriage,  and  as  the  means  of  proTiding  for  her  a  support  in  the 
erent  of  his  death, ' '  promised  and  assured  to  her,  that  if  she  would 
marry  him  that  he  would  immediately  after  marriage  make  a 
deed  of  settlement,  by  which  he  would  settle  on  her  at  his  death 
a  n^^  and  foiu*  thousand  dollars  out  of  the  price  of  his  land, 
which  he  would  direct  to  be  sold,  over  and  above  one  equal 
third  of  the  remainder  of  his  estate;"  on  which  promise  she 
closed  the  contract  of  marriage,  not  doubting  or  suspecting  the 
sincerity  and  honor  of  her  intended  husband;  and  that  he  would 
faithfully  perform  all  he  promised,  and  that  in  the  eyent  of  her 
surviving  him,  that  she  would  have  at  least  a  moderate  support^ 
and  was  married  to  him  in  a  few  days  thereafter.  That  a  few 
days  after  the  marriage,  her  said  husband,  for  the  first  time» 
disclosed  to  her  that  he  had  been  induced  by  certain  persons  to 
make  over  his  property  before  he  married;  that  he  had  been 
persuaded  that  the  paper  executed  by  him  was  only  in  the  neb- 
ture  of  a  will,  and  that  if  she  was  not  indebted  or  would  not 
run  T^iTn  in  debt,  that  he  would  alter  it  by  his  will;  that  upon 
inqtdiy  she  discovered  that  the  x)aper  was  an  irrevocable  deed 
of  gift,  by  which  he  had  conveyed  all  his  lands  and  slaves  to* 
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his  three  younger  children,  and  charged  hia  personal  estate  with 
the  sum  of  one  thousand  five  hundred  dollars,  to  each  of  his 
elder  children  first,  and  if  not  sufficient,  the  residue  to  be  raised 
out  of  his  slaves  and  lands  left  to  the  three  younger  children, 
reserving  only  the  possession  and  use  of  the  estate  during  his 
own  life. 

She  ezhifaits  copies  of  the  instrument  fiom  ttie  office  where 
it  had  been  recorded,  and  charges  that  it  was  executed  secretly 
and  without  her  knowledge,  after  her  engagement  with  her  hus- 
band, and  after  his  promise  to  malce  the  settlement  upon  her, 
and  just  upon  the  eve  of  their  marriage,  and  with  the  escpress 
design  of  cheating  her  out  of  her  rights  and  the  benefit  of  Ihe 
contract  made  with  her,  by  which  she  was  induced  to  enter  into 
and  consummate  the  marriage  with  her  said  husband;  that  Ihe 
deed  and  charge  were  made  without  consideration,  and  her  hus- 
band was  persuaded  and  induced  by  others  to  make  the  same 
under  the  false  impression  made  uiK>n  his  mind,  that  she  was 
extravagant  and  in  debt,  and  that  he  could  at  any  time  revoke 
the  same.  She  prays  that  the  deed,  etc.,  may  be  set  aside  as  to 
her,  and  her  husband  be  decreed  to  make  the  settlement  upon 
her  which  he  promised  before  marriage,  or  that  some  other  pro- 
vision be  made  for  her  which  is  equitable,  and  for  general  relief. 

Raufldall  Petiy,  the  husband,  answers,  confessing  all  the  alle- 
gations of  the  bill,  says  he  was  deceived  and  imposed  on  by 
others,  as  charged  in  the  bill,  and  prays  that  the  deed  may  be 
set  aside,  and  that  he  may  be  permitted  to  make  the  settlement 
which  he  promised.  The  children  answer  (the  three  younger 
by  their  guardian  ad  litem),  controverting  all  the  allegations  of 
the  bill,  and  relying  upon  the  statute  of  frauds  against  the  en- 
forcement of  the  settlement.  The  husband's  deposition  is  taken, 
in  which  he  proves,  explicitly,  every  allegation  of  the  bill,  and 
further,  that  he  was  about  thiriy-eight  years  older  than  his  wife; 
that  the  deed  was  kept  secret  from  his  intended  wife,  and  was 
made  -ifter  the  contract  of  marriage  and  contract  of  settlement, 
and  after  he  had  obtained  the  license  to  many  her,  and  he  was 
prevailed  -^n  to  make  it  by  the  fraudulent  representations  of  the 
draughtsman,  that  it  had  no  other  eiSect  than  a  will,  which  he 
had  the  right  to  revoke  at  his  pleasure,  and  by  the  false  impres- 
sion made  on  his  mind,  that  his  intended  wife  was  extravagant, 
etc.  The  deed  of  gift  bears  date  two  days  before  the  marriage. 
Witnesses  are  examined  for  the  children,  who  prove  that  B. 
Petty,  though  advanced  in  life  and  not  of  strong  mind,  had  ca- 
pacity enough,  as  they  believed,  to  understand  the  nature  and 
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iiffect  of  the  deed  of  gift  in  question.  The  circuit  court,  upon 
lieatixig,  disnuBsed  the  bill,  and  Mrs.  Petty  has  appealed  to  this 
oourt. 

The  act  to  prevent  frauds  and  perjuries  proTides,  that  ''no 
action  shall  be  brought  whereby  to  charge  any  person  upon  any 
agreement  made  upon  consideration  of  marriage:"  1  Stat.  L. 
784.  The  contract  set  up  ''  is  an  agreement  upon  consideration 
of  marriage/'  and  falls  expressly  under  the  operation  of  the 
statute,  and  can  not  be  enforced,  unless  the  admission  of  the 
eontiact,  in  the  answer  of  the  husband,  and  his  expression  of 
willingness  to  cany  it  into  effect,  and  refusal  to  rely  on  or  plead 
{he  statute,  takes  the  contract  out  of  its  operation.  That  his 
confession  and  willingness  would  have  the  effect  to  do  so,  if  he 
was  the  only  party  interested,  is  very  clear:  but  his  confession 
and  waiver  of  the  statute  can  not  operate  upon  or  affect  the  in- 
terest of  others.  His  children  who  claim  the  estate  in  remain- 
der, as  donees,  before  his  answer  was  put  in,  have  a  light  to  rely 
upon  and  claim  the  protection  of  the  statute.  No  action  shall 
be  brought  upon  such  contract  ''  to  charge  any  person."  They 
may  deny  the  agreement,  and  have  done  so,  and  their  father's 
answer  can  not  conclude,  nor  even  be  read  against  them.  To 
allow  parol  proof  to  establish  the  agreement  against  them,  would 
open  as  wide  a  door  to  frauds  and  perjuries,  as  if  the  father  had 
denied  the  contract  or  relied  upon  the  statute. 

But  if  the  wife,  in  the  case  before  the  court,  is  without  rem- 
edy, then  has  the  grossest  fraud  been  perpetrated  under  cover 
of  the  statute  of  frauds.  She  has  been  cheated  and  deluded 
into  a  marriage  contract,  with  a  man  much  older  than  herself, 
and  whom  she  might  reasonably  expect  to  survive,  under  false 
promises  held  out  to  her,  that  a  provision  would  be  made  for 
her  comfortable  support,  after  his  death,  for  herself  and  chil- 
dren by  him,  when  by  a  subsequent  secret  disposition  of  the 
whole  of  his  estate,  by  voluntary  settiement  upon  his  children 
by  a  former  wife,  she  is  not  only  deprived  of  the  benefit  of  the 
promised  settiement,  but  deprived  of  the  potential  legal  rights 
to  which,  upon  marriage,  she  would  have  been  entitied,  and  of 
which  by  any  subsequent  act,  without  her  consent,  she  would 
not  be  deprived  by  her  husband  or  any  other.  But  for  the 
fraudulent  arrangement,  made  expressly  to  cheat  her,  she  would, 
upon  marriage,  have  become  invested  with  an  inchoate  right  of 
dower,  in  the  realty  of  which  she  could  not  be  divested.  She 
has  been  fraudulentiy  deprived  of  this  right  by  the  deeds  in 
question.    To  the  extent,  at  least,  of  this  interest,  if  no  further. 
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their  execution  was  a  fraud  upon  her,  and  ought  not  to  stand: 
Stoaine  t.  Perine,  6  Johns.  Ch.  48^-488  [9  Am.  Deo.  318].    But 
the  question  arises,  whether  she  has  such  interest  in  the  life- 
time of  her  hnshand  as  to  maintain  her  bill.     She  may  not  sur- 
Tive  her  husband,  lind  consequently  may  never  be  entitled  to  a 
perfect  right  to  dower.     The  deeds  are  good  against  the  hus- 
band, unless  he  was  deoeiyed  and  deluded  into  their  execution, 
which  does  not  satisfactorily  appear  in  this  case,  if  even  in  its 
present  attitude  that  question  could  be  determined.    To  decree 
that  the  deeds  be  annulled  entirely,  would  be  to  cany  the 
relief  beyond  any  possible  legal  interest  or  claim  that  the 
wife  has  or  may  ever  have;  and  to  annul  them  even  as  to  the 
wife's  potential  right  to  dower,  might  be  a  useless  act,  and  by 
which  she  might  never  be  benefited,  as  she  might  die  first. 
Yet  she  might  survive  her  husband,  and  in  that  event,  would  be 
entitled  to  a  vested  interest,  but  for  the  deed.     Though  she  haa 
not  a  vested  interest,  yet  she  has,  or  would  have  had  imme- 
diately on  the  marriage,  but  for  the  deed,  a  potential  contingent 
right,  of  which  she  could  not  be  deprived,  and  that  right  is 
valuable  to  her  as  a£Ebrding  her  a  security  for  future  mainte- 
nance, in  the  event  of  her  surviving  her  husband,  though  it  can 
not  be  enjoyed  while  he  lives.    Though  contingent,  it  is  a  valu- 
able interest,  and  may  be  sold,  conveyed,  ^r  released  for  a  valu- 
able consideration,  and  the  law  treating  it  as  valuable,  and  aa 
an  existing  incumbrance  on  land,  has  provided  a  solemn  mode 
for  its  release,  guarding  the  wife  from  imposition  or  influence 
from  the  husband,  in  the  act  of  surrender.    It  has  been  deemed 
in  chancery  a  sufficient  existing  incumbrance,  if  not  sunendered» 
to  authorize  the  rescission  of  an  executory  contract  for  land. 
May  not  a  court  of  chancery,  therefore,  treat  it  as  such  a  valua- 
ble interest,  though  contingent,  as  to  free  it  from  the  embarrass- 
ments which  the  fraudulent  act  of  the  husband  has  thrown 
around  it,  prior  to  and  in  anticipation  of  marriage?    We  think 
it  can.    The  fraudulent  deed  has  placed  the  remainder  in  a  con- 
dition in  which,  by  the  lapse  of  time,  the  death  and  loss  of 
witnesses,  or  the  sale  of  the  estate  to  innocent  purchasers,  she 
might  be  forever  barred  of  her  right,  unless  she  can  have  the 
iiomediate  aid  of  the  court  to  remove  the  incumbrance.     She 
has  A  right  to  be  placed  in  that  condition  which  she  would  have 
occupied  if  the  fraudulent  deed  had  not  been  made,  and  to  be 
protected  agednst  the  danger  of  ultimate  loss,  if  it  be  permitted 
to  stand.    That  can  only  be  accomplished  by  declaring  the  deed 
void  as  to  her  right  of  dower. 
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As  to  the  personal  estate  or  slaves,  as  she  has  no  present  or 
potential  right  to  them  during  the  life  of  her  husband,  we  can 
not  perceive  how  any  relief  can  be  afforded  her  as  to  them.  The 
law  gives  her  no  interest  in  them;  they  belong  absolutely  to  the 
husband,  and  he  may  sell  or  give  them  to  whom  he  pleases  witb- 
OHt  her  consent.  She  has  no  such  right  or  interest  in  them  dur- 
ing the  coverture,  as  to  authorize  her  to  ask  an  annuUment  of  the 
deed  as  to  them.  And  should  such  decree  be  rendered,  as  this 
court  has  no  power  to  enforce  the  marriage  settlement,  and  the 
law  vests  no  title  in  her,  present  or  potential,  the  title  would  re- 
vest in  the  husband,  and  he  would  have  the  right  to  sell  or  give 
the  estate  to  whom  he  pleased  the  next  moment.  But  though 
ahe  has  no  such  right  during  the  coverture,  we  are  not  prepared 
to  say,  that  after  the  death  of  her  husband,  without  any  act  of 
confirmation  or  other  disposition  of  the  estate,  than  that  which 
passed  by  the  fraudulent  deeds,  she  might  not  successfully  as- 
sert her  legal  right  to  her  share  of  the  personal  estate  and  slaves, 
as  though  no  such  deed  had  been  made.  But  as  this  matter  is 
not  now  before  us,  we  refrain  from  any  determination  upon  the 
question. 

The  decree  of  the  circuit  court  is  erroneous  and  must  be  re- 
versed, and  cause  remanded,  that  a  decree  may  be  rendered  an- 
nulling the  deed  for  the  lands,  so  far  as  the  same  affects  or 
incumbers  the  complainant's  right  to  dower  in  the  same,  and 
that  the  donees  be  decreed  to  surrender  and  convey  to  the  com- 
plainant, an  undivided  third  part  in  remainder,  conveyed  to  them 
by  their  father,  for  and  during  her  natural  life,  to  be  allotted 
and  set  apart  to  her  as  her  dower,  and  held  and  enjoyed  by  her 
as  such,  after  the  death  of  her  husband^  unless  it  shall  then  be 
made  to  appear  that  she  would  not  be  entitied  to  dower  if  the 
fraudulent  deed  had  not  been  made. 

Decree  reversed,  etc. 


Tbansfxbs  in  Fraud  ov  Rights  ov  Wmt:  See  Thayer  v.  Thoffer^  ante^ 
211,  and  note. 


Cassilay  v.  Touno. 

{4  B.  MOHBOS,  266.] 

OOMMON  OABBDsa  IS  LIABLE  FOK  GooDS  LosT  IN  A  Storm,  where  he  on- 
dertakes  to  deliver  them  without  delay  at  a  certain  place,  with  the  priv- 
ilege of  reshipping  at  an  intermediate  point,  hnt  stops  short  of  that  point, 
and  the  goods  are  there  lost,  although  he  would  not  have  heen  liable  had 
he  discharged  his  duty  by  taking  them  to  the  point  agreed  npon. 


I 
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Wbmmm  OoHnoHXB  BXFU8I8  TO  Taks  Dakaokd  Goods  vbox  GAitBio, 
and  the  bitter  sells  them,  he  most  soooant  to  the  oonsignor  for  the  diffar- 
•noe  hetween  the  cost  of  the  goods  and  the  Mnoimt  paid  by  the  insuren. 

Bill  in  chanoeiy.    The  opinion  states  the  case. 
Dtincan,  for  the  plaintifib. 
Piiile,  for  the  defendants. 

By  Oourt,  Mabshall,  J.  If  the  bill  of  lading,  by  which  the 
shipment  of  the  complainant's  goods  on  the  flatboat  number  2 
(Mediator),  for  deliveiy  without  delay  (perils  of  the  river  and 
unavoidable  accidents  excepted),  at  Yicksburg,  had  contained 
expressly  the  privilege  of  reshipping  on  good  steamboats  at 
Paducah  or  the  mouth  of  the  Ohio,  instead  of  naming  the 
mouth  of  the  Ohio  alone;  still  as  the  carriers  had  undertaken  to 
deliver  the  goods  at  Yicksburg  without  delay,  this  privilege  of 
reshipment,  even  if  it  had  been  moie  extensive  and  authorized 
a  reshipment  whenever  a  steamboat  could  be  found  ready  to 
complete  the  undertaking,  and  able,  in  the  stage  of  water  as  it 
actually  existed,  to  do  it,  would  not  have  given  the  right  of 
stopping  at  Paducah  to  await  there  the  coming  up  of  a  boat, 
when  none  was  there  at  the  time  and  none  shortly  expected. 
And  the  same  conclusion  must  be  adopted  if  it  should  be  under- 
stood to  have  been  the  intention  of  the  parties  that  the  goods 
were  to  be  reshipped  on  board  the  steamboat  Mediator,  to  which 
the  flatboat  belonged;  and  if  they  were  received  on  board  the 
flatboat  number  2,  for  the  Mediator,  and  to  be  put  on  board  of 
that  boat  either  at  Paducah  or  at  the  mouth  of  the  Ohio,  or 
wherever  else  she  might  be  found.  As  she  was  neither  at  Pa- 
ducah nor  expected  there  immediately,  but  was,  in  fact,  at  the 
mouth  of  the  Ohio,  within  four  or  five  days  after  the  flatboat 
arrived  at  Paducah,  sixty  miles  above,  there  was  no  propriety  in 
stopping  at  the  latter  place,  nor  was  there  any  apparent  neces- 
sity for  so  doing;  nor  is  any  sufficient  reason  shown  why  the 
steamboat  Mediator  did  not  proceed  to  Paducah.  We  are  of  opin- 
ion, therefore,  that  the  owners  of  said  steamboat,  who  had  under- 
taken to  carry  the  goods  without  delay,  were  guilty  of  a  breach 
of  duly  and  of  contiact,  in  ordering  the  flatboat  to  stop  at  Pa- 
ducah, and  in  discharging  the  hands  there,  except  one  to  take 
care  of  the  boat;  and  that  they  can  not  excuse  themselves  from 
liability  for  the  loss  incurred  while  the  boat  was  in  this  condi- 
tion at  Paducah,  on  the  ground  that  the  boat  being  fastened  to 
the  shore  was  sunk  in  a  storm.  If  she  had  not  been  there,  she 
might  and  probably  would  have  escaped  the  storm,  as  to  the  vio- 
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lenoe  and  extent  of  which  &ere  is  no  eyidenoe;  and  indeed,  as 
to  the  fact  itseU,  no  mention  is  made  in  the  protest,  nor  by  any 
witness  bat  one;  and  she  might  and  probaUy  would  have  met 
the  Mediator  at  the  mouth  of  the  river.  Or  if  the  hands  had 
not  been  discharged,  the  goods  might,  perhaps,  have  been  saved 
from  material  damage;  or  if  the  Mediator  had  come  up  to  Pa- 
ducah  when  at  the  mouth,  on  the  twenty-second  or  twenty-third 
of  November,  four  or  five  days  after  the  flatboat  reached 
Paducah,  instead  of  malring  another  trip  below,  the  great  delay 
in  delivering  the  goods  at  Yicksbuig  would  have  been  avoided. 
If  the  owners  of  the  Mediator  preferred,  the  profits  of  an  imme- 
diate trip  below  to  the  delay  of  going  up  to  Paducah  or  of  wait- 
ing for  the  flatboat  at  the  mouth,  whereby  they  might  have  per- 
formed, or  at  least  shown  a  disposition  to  perform  their  contract 
with  the  complainants,  they  must  bear  the  consequences. 

The  storm  at  Paducah  was  undoubtedly  a  peril  of  the  river, 
or  an  act  of  God,  for  the  ejQTects  of  which  the  carriers  would  not 
have  been  liable,  if  they  had  encountered  it  in  the  ordinary 
coarse  of  the  voyage  and  of  their  duty.  But  as  it  came  upon 
them  when  out  of  the  course  of  the  voyage  and  of  their  datj, 
and  might  probably  have  been  avoided,  or  at  least  its  effects 
greatly  mitigated  but  for  their  disregard  of  their  dui<y  and  of 
their  contract,  we  are  of  opinion  that  they  are  liable  for  the  loss. 
We  are  also  of  opinion  that  this  liabiliiy,  if  charged  to  any  ex- 
tent, was  discharged  pro  tanto,  only,  by  the  payment  made  by 
the  insurance  company,  which  the  complainants  supposed  to  be 
liable  to  them  as  for  a  total  loss;  and  that  it  was  not  limited  nor 
conclusively  ascertained  by  the  survey  and  assessment  of  dam- 
ago  which  the  carrier  caused  to  be  made  at  Yicksburg.  As  upon 
refusal  of  the  consignees  to  accept  the  goods,  the  carriers  had 
them  sold  at  auction,  upon  due  advertisement,  for  the  benefit 
of  whom  it  might  concern,  the  presumption  (which  is  also  sus- 
tained by  proof),  is  that  they  sold  at  their  fair  value;  and  there- 
fore, the  actual  loss  is  the  difference  between  their  cost  to  the 
complainants  and  the  price  which  th^  brought.  If  the  carriers 
had  intended  to  stand  by  the  assessment  and  to  insist  that  the 
consignees  were  bound  to  take  the  goods  in  their  damaged  con- 
dition, they  should  have  merely  lodged  them  in  safely  as  the 
goods  of  the  consignees.  By  undertaking  to  sell  them,  they 
are  bound  by  the  sale,  as  evidence  of  their  value,  and  thus  in- 
directly, of  the  damage;  and  having  retained  the  proceeds  of 
the  sale,  subject  to  a  final  adjustment  of  liabilities,  they  should 
pay  so  much  of  the  loss  as  had  not  yet  been  paid. 
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Thie  mon^y  reoeiyed  by  the  complainants  from  the  insoren, 
on  a  compromise  of  their  claim  for  a  total  loss  and  abandon- 
ment, being  the  amount  of  the  damage  assessed  at  Vicks- 
bnxg,  ^ras  credited  in  the  decree  of  the  chancellor;  and  althongh 
the  decree,  induding  that  sum,  may  be  for  more  than  the  exact 
cost  of  the  goods  to  the  complainants,  it  is  not  for  more  than  the 
amount  of  that  cost  -with  interest.  And  although  it  is  for  less 
than  the  cost,  with  interest,  yet  as  the  chancellor  was  not  bound 
to  give  interest,  and  the  decree  is  for  the  precise  sum  demanded, 
we  will  not  reverse  it  for  the  purpose  of  directing  interest  to  be 
decreed. 

Wherefore,  the  decree  is  affirmed  on  the  original  and  oroM 


OoMMoir  Cai«twi,  Lubiutt  on  See  Bt/fY.  Ropp^tl  Am»  Deo.  flSB;  Bow- 
T.  2WZ,  35  Id.  M2;  Ahoood  t.  BeUmee  T.  Co.,  U  Jd.  SOZ,  note  600, 
where  the  ouei  ere  ooUeded. 
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BUFBBBON  V.  YaN  WiOELB. 

[4  BOMWCMi,  8B4 

ArpBAi.  WILL  Kov  BB  D18MI8SBD  on  the  groimd  th«t  the  tmnofipt  wm 
not  filed  on  the  return  day.  Snoh  defects  are  oared  by  the  act  of  Maroh 
20,  1839,  amending  the  practice. 

BRKBzrv  MUST,  AT  HIS  PxBiL,  AvoiD  SuziKO,  Under  ezeoationy  any  other 
property  than  that  of  the  defendant.  It  la  not  enough  that  he  ehoiild 
presnme,  even  on  itrang  groondB,  that  the  property  is  the  dsfcpdanfsi  hs 
most  know  it. 

PBB8ON  WH08S  Pbopkbtt  IB  Illboallt  Takut  by  the  sheriff  is  not  bonnd, 
on  reoeiving  information  of  the  fact,  to  giye  any  notice  to  the  sheriit 
He  may  at  once  seek  relief  by  a  salt. 

Sbbbot  oiroHT  voT  TO  BB  LiABLB  iiT  YiHDiomni  Damaobs  where  he  has 
great  diffienlty  in  ascertaining  the  title  to  the  property  ssiasd;  bat  ^  ^ 
liaUa  for  theyaloeof  the  property,  and  the  plaintiff  osn  not  be  oompeUed 
to  rest  satisfied  with  the  price  at  which  the  sheriff  sold  it. 

MuuuTiON  GaxDiTOBS  ABB  LiABLB  TOR  Ji.tJtuAT.  Sbieubb,  though  thqr  did 
not  anthorise  the  sheriff  to  seise  the  property  in  question. 

AmaL  from  ttiedirtrioi  court  of  Pointe  Coupee.    Tbeopmion 
itateB  the  oase. 

Sietfens,  for  the  plaintiff. 

L.  Janin,  for  the  appellants. 

m 

By  Court,  Mabtdt,  J.  The  dimniflial  of  this  appeal  ia  aaked, 
on  the  groimd  that  the  transoript  was  not  filed  on  the  return 
day.  The  counsel  for  the  appellant  urges,  that  the  application 
is  too  tardy,  as  it  was  not  made  until  after  the  transcript  had 
been  actuidly  filed;  and  he  has  referred  us  to  the  following  au- 
Ihtverie  t.  Bow,  10  La.  602;  Deccuaf^  Hem  v.  PlaiUe^ 
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vignes.  Id.  506;  Desarme^  Heirs  t.  Dksormet^  Ovraior^  15  Id.  15; 
Diaarmes'  Heirs  y.  Desormetf  Syndic,  17  Id.  113.  The  appellee 
idles  on  Kirkman  v.  BuUer,  12  Id.  585;  Palfrey  t.  Winter,  8 
Id.  a06;  PondY.  Horion,  7  Id.  176;  Chandler  t.  Wilher^poon,  4  Id. 
67;  BeU  ▼.  Tf'Utiams,  3  Id.  251 ;  Mseker  t.  Muggah,  8  Hart.  (N.  S.) 
184.  In  the  case  of  Desormetf  Heirs  t.  Desormes^  Syndic,  17  Id. 
115,  we  held  that  the  cases  in  which  the  appeals  were  dismissed, 
although  the  transcript  was  filed  before  the  diBmiflBa]  was  asked, 
'*  were  decided  prerious  to  the  act  of  the  legislature  of  March 
20, 1889,  amending  the  code  of  pnustice,  the  nineteenth  section 
of  which  cures  the  defects  alleged,  and  if  it  does  not,  compels 
us  to  give  the  parties  time  to  remove  the  objections.  The  ap- 
peal is,  therefore,  retained." 

The  defendants,  the  sheriff  of  the  parish,  and  the  plaintifb 
in  two  writs  of  fi,  fa,,  are  sued  on  the  ground  that  the  writs 
were  executed  on  a  quantiiy  of  cotton,  which  was  not  the  prop- 
erty of  either  of  the  defendants,  but  that  of  the  present  plaint- 
iff. The  defendants  pleaded  the  general  issue,  and  avened 
their  inability  to  have  known  or  discovered  that  the  cotton 
seized  was  the  property  of  the  plaintiff.  The  co-defendants  of 
the  sheriff  farther  pleaded  that  they  never  authorized  him  to 
seize  any  properly  of  the  plaintiff  in  execution  of  their  judg- 
ment. There  was  a  verdict  and  judgment  for  the  plaintiff  for 
three  hundred  and  fifty-two  dolhus,  and  all  the  defendants  ap- 
pealed, after  an  unsuccessful  attempt  to  obtain  a  new  trial. 
Our  attention  is  drawn  to  a  bill  of  exceptions,  taken  by  the  de- 
fendants' counsel,  to  the  refusal  of  the  judge  to  chazge  the  jury, 
**  that,  if  a  legal  presumption  authorized  the  sheriff  to  bcdieve 
that  the  cotton  seized  belonged  to  either  of  the  defendants,  and 
he  did  not  know  that  it  belonged  to  Duperron,  and  if  Duperron 
was  informed  of  the  seizure  of  the  cotton,  and  might  have  given 
and  neglected  to  give  notice  of  his  claims  to  the  sheriff,  either 
verbally  or  by  judicial  proceedings,  they  should  find  for  the  de- 
fendants, although  they  should  be  of  opinion  that  the  cotton 
belonged  to  Duperron."  Instead  of  this,  the  court  instructed 
the  juiy,  that ''  the  plaintiff  had  two  remedies,  either  to  oppose 
the  seizure  and  sale,  agreeably  to  the  fifth  section  of  the  second 
chapter  of  the  code  of  practice,  or  by  instituting  suit;  that  if 
he  failed  to  have  recourse  to  this  opposition,  he  was  not  pre- 
cluded thereby  from  instituting  suit;  and  that  if  the  jury  were 
of  opinion  that  the  cotton  belonged  to  him,  they  should  give 
him  a  verdict,  notwithstanding  h^  having  neglected  to  oppose 
the  sale,  or  to  notify  the  sheriff  that  the  property  was  his/' 
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The  cotirt  did  not  err.  A  sheriff  muflt,  at  his  peril,  avoid  8ei2>- 
ingy  under  execution,  any  other  property  than  that  of  the  de- 
fendant. It  is  not  enough  that  he  should  presume,  even  on 
strong  grounds,  that  the  property  is  the  defendant's;  he  must 
know  it.  A  person  whose  property  is  illegally  taken  by  the 
sheriff,  as  belonging  to  the  defendant  in  an  execution,  is  not 
bound,  on  receiving  information  of  the  fact,  to  give  any  notice 
to  the  sheriff.  He  may  at  once  seek  relief  by  a  suit,  unless  he 
wishes  to  avoid  costs  by  making  an  amicable  demand.  On  the 
merits,  the  plaintiff  is  in  possession  of  a  verdict. 

The  facts  are,  that  he  had  rented  a  field,  the  property  of  the 
defendant  in  the^.ya.,  and  that  the  sheriff  seized  the  cotton 
raised  thereon,  to  satisfy  his  co-defendant's  execution.  The 
plaintiff  worked  six  slaves  on  the  field,  and  had  the  necessary 
oxen  and  farming  utensils,  but  was  aided  by  the  defendant  in 
execution,  who  had  two  slaves,  and  a  woman  with  a  small  child. 
The  testimony  does  not  enable  us  to  ascertain,  whether  the 
plaintiff  was  to  remunerate  the  defendant  in  the  execution,  for 
the  rent  of  the  land  and  the  labor  of  his  slaves,  by  a  portion  of 
the  crop,  or  otherwise.  However,  as  he  has  restrained  his  claim 
to  three  fourths  of  the  cotton,  we  assume  that  one  fourth  of  it 
was  the  property  of  the  latter.  As  the  sheriff  had  great  diffi- 
culty in  ascertaining  the  rights  of  the  parties  to  their  respective 
portions  of  the  crop,  vindictive  damages  ought  not  to  be  given 
against  him.  It  appears  that  the  cotton  sold  for  one  cent  and 
a  half  a  pound  in  the  seed;  which,  in  our  opinion,  is  equivalent 
to  six  cents  of  clean  cotton;  but  the  plaintiff  is  entitied  to  the 
value  of  his  property  illegally  seized,  and  can  not  be  compelled 
to  remain  satisfied  with  the  price  at  which  the  sheriff  sold  it.  A 
witness  deposes  that  he  sold  his  cotton,  that  year,  at  eight  cents 
a  pound.  The  plaintiff  has  not  enabled  us  to  ascertain  what 
would  be  the  expense  of  carrying  the  cotton  to  the  gin,  the  toll 
claimed  by  the  keeper,  the  freight  to  market,  or  the  charges  at- 
tending the  sale,  so  that  we  are  unable  to  say  whether  the  pur- 
chaser of  the  cotton  at  a  cent  and  a  half  in  the  seed,  had  a  bet- 
ter bargain  than  if  he  had  purchased  the  witness'  cotton  at  eight 
cents.  We,  therefore,  assume  that  the  cotton  was  sold  by  the 
sheriff  at  its  &ir  value.  It  brought  two  hundred  and  twenty- 
eight  dollars  and  twenty-one  cents.  The  plaintiff  is  entitied  to 
three  fourths  thereof,  or  one  hundred  and  seventy-one  dollars 
and  fifteen  and  three  fourths  cents.  The  plea  of  the  sheriff's  co- 
defendants,  that  they  did  not  authorize  the  seizux^  of  the  plaint- 
iffs properly,  can  not  avail  them.    It  was  seized  by  a  person 
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whom  they  had  employed  to  make  the  amount  of  their  judgment. 
They  would  hare  had  the  benefit  of  his  services,  had  he  acted 
oonectly;  and  they  are  bound  to  indemnify  the  party  who  was 
injured  if  he  acted  otherwise.  Qui  Bentii  ccmmodum^  debet  sen- 
Hre  etonus. 

It  is,  therefore,  ordered,  that  the  judgment  be  annulled,  and 
that  the  plaintiff  recover  from  the  defendants,  in  9oUdo,  the  sum 
of  one  hundred  and  scTenty-one  dollars  and  fifteen  and  three 
fourths  cents,  with  costs  in  the  district  court;  those  of  the  ap- 
peal to  be  borne  by  the  plaintiff  and  appellee. 


LiABiLiTT  OF  Shkbot  lOB  Lkvtino  ON  QooM  or  SnuvoBR. — Sbflriff 
U  •  trespuaer  who  levieB  upon  goods  and  chattels  which  an  not  the  property 
of  the  defendants:  Jaamon  y.  Hendricks^  18  Am.  Bea  131;  Fonfffthe  t.  JRKi^ 
20  Id.  218;  Brwn  t.  Ogden,  Id.  5d3;  PhUUp9  t.  HaO,  24  Id.  108;  AUm  t. 
Onary,  25Id.  6013;  FondaT.  Van  fibme,  dOId.  77.  Fora  diaeoniooof  tba 
subject  as  to  whether  an  action  of  replevin  may  be  inaintained  for  the  goods, 
see  the  notes  to  Kellogg  ▼.  ChwrchiU,  9  Id.  105,  and  Dunham  ▼.  Wychoff,  20 
Id.  695;  also  PMUipt  t.  ffarrisB,  19  Id.  166;  Brum  v.  Ogden,  20  Id.  593;  JW- 
gate  ▼.  Clarkaon,  36  Id.  580.  Where  the  sale  is  without  the  ereditor'a  ait« 
thority  or  knowledge,  he  is  not  liable  to  a  porchaser  for  his  money,  if  the  tma 
owner  afterwards  recovers  the  property;  the  sheriff  is  liable  in  sach  a  caaet 
MeOthee  ▼.  JZttt,  14 14.  124.  But  rej^vin  will  lie  against  a  plaintiff  in  ez- 
eontion,  by  whoee  direction  it  is  levied  upon  the  property  of  a  third  penoni 
AUen  T.  Orary^  25  Id.  666. 


KnTBiDGE  V.  Bbeaitd. 

[4  BoBunoH*  79.] 
ThXBI    n   A    SUTFIGIXNT    DSUTXRT    AND    TaKIHO    PoSSBSBIOIT  Or    PUBUO 

Lakb  when  the  party  entitled  to  the  land  purchases  it  in  oonformitj  to 
a  snxrey  retnmed  to  and  approved  by  the  surveyor  generaL 
OmBBioir  OF  Bbqistbb  to  Mabk  Salb  of  Lahd  ok  Towsbhip  Map  doei 
not  affect  the  rights  of  the  porohaser,  though  the  land  baa  been  after- 
wards sold  to  another. 

JX  DiSOKIFTIOK  OF  LaKBS    PuBOHASBD  FROM  TUB  QOYBRNMBIIT  UndflT  tfaa 

laws  relating  to  back  lands,  it  is  not  indispensably  necessary  that  the 
township,  range,  and  section  should  be  stated. 

Whxn  Law  Gitbs  Pbxfbbxncb  in  thb  Pubohasb  of  QovBRiniXMT  Labi> 
to  a  partionlar  person,  and  he,  in  the  exercise  of  his  right»  pays  the 
money,  and  receives  from  the  public  officer  a  receipt  for  it»  and  a  oertifi- 
oate  that  he  is  entitled  to  purchase,  the  sale  is  complete,  although  the 
evidence  of  it  can  not  be  made  out  in  a  prescribed  form. 

Aot  OF  CoNGBBss  OF  Mat  5,  1830,  was  passed  for  the  relief  of  those  per- 
sons only  who  had  paid  their  money  to  the  receiver  and  had  not  presented 
fheir  receipts  to  the  register  for  his  certificate  until  it  was  too  lata  for 
tibem  to  exercise  their  rights. 
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Wai«t  of  Nonoa  of  Pbiob  Salb  will  not  give  a  second  purohaser  taj 
cUun,  when  it  axoee  from  an  omiBBion  of  the  register,  and  not  from  want 
of  diligenoe  in  the  first  parohaser. 

Patsnt  18  NOT  CoNGLUSivx  Byzdxnob  OF  TiTLB  In  Loniiiaoa. 

Bquitablk  Right  Obiqinatino  bxfosb  Datx  of  Patxnt  will  be  examined 
into. 

Whxrb  Appuoakt  fob  Patbut  has  Kkowlbdob  of  Pbiob  Glaix  whidh 
he  conceals  from  the  knowledge  of  the  commissioner  of  the  general  land 
office  and  the  preaident,  the  benefit  of  the  patent  will  inure  to  the  prior 
daimanta 

AflSDKPSiT  from  the  district  court  of  Assumption.  The  opinion 
states  the  case. 

Conndy  and  Hsley,  for  the  appellant. 

M.  Taylor^  for  the  defendant. 

By  Court,  Gablakd,  J.  This  case  was  before  us  at  the  last 
April  term,  and  was  remanded  for  a  new  trial:  2  Bob.  40.  The 
pleadings  and  facts  are  fully  stated  in  the  opinion  then  deliT- 
ered.  When  the  cause  was  returned  to  the  district  court,  the 
defendant  filed  a  supplemental  answer,  stating  that  since  the 
trial  in  this  court,  he  had  obtained  from  the  United  States  a 
patent  for  the  land  in  controversy*  whereby  the  absolute  title  to 
it  is  now  vested  in  him;  he,  therefore,  prays  for  a  judgment 
in  his  favor.  Andre  Le  Blanc  and  his  wife,  who  were  the  vend- 
ors of  the  plaintiff,  also  came  in,  and  filed  an  answer,  denying 
that  they  were  in  any  manner  responsible  to  him,  and  asking 
that  the  demand  made  on  them,  under  article  2496  of  the  civil 
code,  may  be  dismissed.  The  question  of  damages  on  the  part 
of  the  plaintiff,  and  that  for  the  value  of  improvements  on  the 
part  of  the  defendant,  were  by  consent  reserved  for  future  de- 
cision, and  the  case  was  tried  on  the  question  of  title  alone. 
No  new  evidence,  except  the  patent,  was  offered.  The  jury 
found  a  verdict  for  the  defendant,  and  the  plaintiff  has  again 
appealed. 

The  counsel  for  the  defendant  has  occupied  himsolf  princi- 
pally in  combating  the  opinions  expressed  when  this  case  was 
first  before  us.  He  still  urges  that  there  never  was  any  delivery 
of  the  land  to  Le  Blanc,  or  any  taking  possession  of  it  by  him. 
What  acts  will  constitute  a  delivery  and  taking  possession  of 
property,  we  can  not  imagine,  if  those  of  Le  Blanc  do  not.  In 
May,  1822,  he  presents  himself  to  the  register  and  receiver  at  New 
Orleans,  and  claims  the  right  of  purchasing  a  certain  quantity  of 
land,  under  a  particidar  act  of  congress;  the  right  is  conceded, 
and  he  pays  his  money  and  obtains  the  evidence  of  it.    With 
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this  in  his  possession,  he  goes  to  a  sorvejor,  acting  in  conform- 
itj  to  law,  who,  in  May,  1823,  makes  an  actual  earvey  of  the 
qnantily  of  land  purchased,  establishes  the  boundaries,  marks 
the  comers,  and  returns  a  plat,  and  prods  verbal  of  his  proceed- 
ings into  the  surveyor-general's  office,  by  whom  it  is  approved. 
Ascertaining  then,  that  he  had  not  entered  all  the  land  he  was 
entitled  to  purchase,  two  days  afterwards,  to  wit,  on  the  fifteenth 
of  May,  1823,  the  same  surveyor,  at  the  request  of  Le  Blanc,  sur- 
veyed and  marked  off  the  quantiiy  of  land  claimed,  and  also  re- 
turns a  plat  and  prods  verbal  of  this  operation  to  the  same 
office,  which  is  also  approved.  With  this,  Le  Blanc  again  pre- 
sents himself  to  the  register  and  receiver,  and,  in  writing,  makes 
application  to  purchase  the  land.  The  register  makes  an  in- 
dorsement on  the  application,  that  it  appears  from  the  records 
in  his  office  that  Le  Blanc  is  entitled  to  purchase  the  land,  the 
money  is  paid,  and  again  the  evidence  of  payment  furnished. 
After  the  two  surveys  were  made,  Le  Blanc  again  makes  ap- 
plication to  the  surveying  department,  to  survey  and  mark  off 
his  land,  upon  which  demand  no  action  was  had  until  1829, 
when  a  general  survey  of  the  township  was  made,  and  the  quan- 
tity purchased  at  one  time  set  apart  and  represented  on  the  plat, 
and  the  other  omitted.  The  defendant  did  not  settle  on  the  land 
for  several  years  afterwards,  and  now  claims  the  benefit  of  this 
omission  of  the  surveyor.  A  statement  of  the  facts  seems  to  us 
sufficient  to  prove  a  complete  delivery,  and  taking  possession  of 
the  land  in  controversy. 

Upon  the  third  point  raised  by  the  defendant,  we  are  of  opin- 
ion that  it  is  not  indispensably  necessary  in  the  purchase  of  land 
from  the  government,  under  the  laws  relating  to  back  lands, 
that  they  should  be  described  particularly  by  the  township, 
range,  and  section.  On  the  contrary,  we  know  that,  in  many 
instances  the  land  has  not  been  surveyed  at  all,  yet  the  money 
has  been  paid  and  the  sale  perfected,  although  the  evidence  of 
the  fact  can  not  be  made  out  with  the  precision  required  by  law. 
We  do  not  think  that  a  purchaser  of  a  portion  of  the  public 
domain  should  lose  his  right  to  it,  because  the  register  of  the 
land  office  fails  to  mark  on  the  township  plat  in  his  office,  that 
the  land  has  been  sold,  and  afterwards  sells  it  to  another.  The 
counsel  for  the  defendant  contends,  that  the  fact  of  paying  into 
the  land  office  the  price  of  a  particular  double  concession,  does 
not  make  the  person  paying  the  owner.  This  is  true,  if  the 
party  paying  had  no  particular  authoriiy  or  right  to  pay;  but, 
we  think,  when  the  law  gives  an  individual  a  preference  in  tlM 
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purchase  of  a  particular  piece  of  land,  and  in  the  exercise  of  his 
right,  he  pays  the  money,  and  receives  from  the  public  officer  a 
receipt  for  it,  and  a  certificate  that  he  is  entitled  to  purchase,  the 
sale  is  complete,  although  the  evidence  of  it  can  not  be  made 
out  in  a  prescribed  form. 

The  act  of  congress  of  May  6, 1830  (2  Land  L.  252),  does  not 
apply  to  a  case  like  the  present.  That  act  was  passed  for  the 
relief  of  a  class  of  persons,  who  had  paid  their  money  to  the  re- 
ceiver, and  had  not  presented  their  receipts  to  the  register  for 
his  certificate,  until  it  was  too  late  for  them  to  exercise  their 
rights,  but,  in  this  case,  the  application  to  purchase  was  made 
to  the  register  in  the  first  instance,  who  admitted  the  appli- 
cant's right,  and  the  receiver  then  gave  his  receipt.  The  circum- 
stances that  led  to  the  adoption,  by  congress,  of  the  law  in 
question,  are  well  known  to  one  of  the  members  of  this  court, 
and  a  class  of  cases  very  different  from  the  present  was  intended 
to  be  protected.  The  counsel  for  the  defendant  contends,  that 
his  client  had  no  notice  of  the  purchase  by  Le  Blanc,  and  that  he 
ought  not  to  suffer,  as  he  was  guilty  of  no  laches,  and  did  not 
know  of  the  purchase  in  1824,  by  the  former.  Independent  of 
the  evidence  that  existed  in  the  offices  of  the  register  and  re- 
ceiver in  New  Orleans,  and  of  the  surveyor-general  in  the  vicin- 
ity of  the  land,  it  is  in  evidence,  that  the  boundary  posts  placed 
by  Bonnet,  the  surveyor,  in  1823,  as  it  is  supposed,  are  still  to 
be  seen,  and  show  that  the  land  in  dispute  is  included  in  the 
limits  of  Le  Blanc's  tract.  The  evidence  does  not  show  an^ 
negligence  on  the  part  of  the  vendors  of  the  plaintiff,  and  as  we 
still  adhere  to  the  opinion  that  it  is  not  necessary  to  record  in  the 
parish  judge's  office,  the  sales  or  certificates  of  purchases  of 
land  from  the  United  States,  the  diligence  seems  to  have  been 
sufficient;  and  the  defendant  can  not  avail  himself  of  the 
omission  of  the  surveyors  to  represent  the  land  on  the  township 
plat.  Le  Blanc,  in  1824,  requested  it  should  be  surveyed  and 
represented,  and  why  it  was  not  done  is  not  explained. 

The  last  point  in  the  case  is,  whether  a  patent  given  by  the 
United  States  to  the  defendant  is  conclusive,  as  he  alleges,  upon 
the  rights  of  the  parties.  We  are  aware  that  it  has  been  decided, 
that  the  patent  is  the  superior  and  conclusive  evidence  of  legal 
title;  until  it  has  been  issued  the  fee  is  in  the  government,  which, 
by  the  patent,  passes  to  the  grantee:  BagneU  v.  Brodervck^  13 
Pet.  450;  Wilcox  v.  Jackson,  Id.  516.  This  is  technically  true, 
and  if  there  were  a  distinction  between  the  law  and  equity  pow- 
ers of  our  courts,  as  there  is  in  those  of  the  United  States,  it  is 
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probable  thai  we  ahould,  if  sitting  on  the  law  sidey  be  compelled 
to  giTe  effect  to  the  patent.  But  we  are  not  bound  by  such  rigid 
roles,  and  aa  our  administration  of  the  law  is  to  be  tempered 
by  equity,  we  teel  authorized  to  look  to  the  facts  of  the  case,  and 
to  do  justice  between  the  parties.  In  Oodeau  v.  PkiUips^  3  La. 
62,  this  court  said^  that  the  acts  of  congress  which  conferred  on 
settlers  on  the  public  lands  pre-emption  rights,  vested  a  legal 
title  in  the  buyer,  as  soon  as  the  purchase  was  made  and  the 
mtmey  paid,  and  that  the  government  can  not  take  the  land  from 
them,  and  sell  it  to  another.  In  CuUiver  t.  Oario,  11  La.  90; 
Lefebvre  t.  Comeau^  Id.  323,  it  was  held,  that  a  sale  without  a 
patttit,  is  evidence  of  title  out  of  the  government.  It  is  divested 
by  a  sale,  made  in  pursuance  of  an  act  of  congress,  conferring 
authority  on  the  register  and  receiver.  Upon  the  same  point 
see  Newport  v.  Cooper y  10  Id.  155;  CuUiver  v.  Berge,  1  Bob.  430. 
And  the  principle  is  well  recognized  in  our  jurisprudence,  as 
well  as  in  that  of  the  courts  of  the  United  States,  that  where  an 
equitable  right,  which  originated  before  the  date  of  the  patent, 
whether  by  the  first  entry  or  otherwise,  is  asserted,  it  may  be  ex- 
amined into:  Brush  v.  Ware,  16  Pet.  93;  Sovidin  v.  MassiSf  7 
Wheat.  149. 

The  patent,  in  this  case,  bears  date  August  31, 1842,  since  the 
period  when  this  case  was  last  before  us  and  the  judgment  in 
favor  of  the  defendant  reversed.  He,  therefore,  knew  of  the  ex- 
istence of  the  claim  of  the  plaintiff,  and  must  have  concealed  it 
from  the  knowledge  of  the  commissioner  of  the  general  land 
office  and  the  president,  otherwise  a  patent  would  not  have  been 
issued.  We  will  not  permit  a  party  to  benefit  himself  by  sup- 
pressing a  portion  of  the  facts  when  he  applies  for  a  patent, 
when  they  are  within  his  knowledge.  The  benefit  of  the  patent 
must  inure  to  the  plaintiff,  who  is,  in  our  judgment,  entitled  to 
recover  the  land. 

The  judgment  of  the  district  court  is  therefore  annulled  and 
reversed,  the  verdict  set  aside;  and  it  is  ordered  and  decreed, 
that  the  plaintiff  recover  of  the  defendant  the  quantity  of  land 
mentioned  in  the  petition  and  therein  described,  with  costs  in 
both  courts,  up  to  the  time  of  this  judgment  becoming  final  and 
being  recorded  below;  and  in  relation  to  the  claim  for  damages 
and  the  value  of  improvements,  which  has  been  reserved,  it  is 
ordered  that  the  cause  be  remanded  to  the  district  court  to  be 
proceeded  on  according  to  law. 

Patent,  Effect  of,  and  How  Impeachable:  See  notes  to  SUxrh  v.  McUketf 
12  Am.  Bee.  553,  and  BocUner  v.  Venlress,  20  Id.  266,  where  thiB  subject  is 
discnssed;  also  Carter  ▼.  Spencer,  34  Id.  106. 
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TiTLB  Kequirbd  by  Reoulab  Esvtbt  and  PuBCHAflX,  to  land  offared  at 
public  Bale,  nnder  the  laws  of  the  United  States,  irrevocably  diyests  the  right 
of  the  government  in  the  soil:  Thompnan  v.  SchlcUer,  33  Am.  Deo.  656,  and 
Dote,  referring  to  other  cases  in  this  series. 


Labobde  v.  The  Consolidated  Assooiaxlok. 

[4  BoBUSOM,  190.] 

Bank  Paying  Foboeb  Chbok  is  Liable  fob  the  Loss  resulting  from  the 
payment  in  the  absence  of  circumstances  which  should  in  equity  throw 
it  upon  the  party  whose  name  is  forged. 

Deposition  ot  Fobobr  is  ABMrasisLS  to  prove  the  foiguy. 

Appeal  from  the  commercial  court  of  New  OrleonB.  The  opm- 
ion  states  the  case. 

F,  B,  Conrad,  for  the  plaintiff. 

Ldbauve,  for  the  appellants. 

By  Court,  Bullabd,  J.  The  defendants  having  rendered  an 
account  as  the  bankers  of  the  plaintiff,  in  pursuance  of  an  in- 
terlocutory judgment  of  the  commercial  court,  a  single  item  of 
it  was  contested  by  the  plaintiff.  That  item  was  a  sum  of  one 
thousand  nine  hundred  and  ninety-nine  dollars  and  nine  cents, 
charged  to  have  been  paid  on  the  plaintiff's  check,  dated  June 
13, 1839.  It  is  alleged  by  him  that  the  check  is  not  genuine, 
but  a  forgery,  and  that  the  loss  must  fall  upon  the  bank.  The 
commercial  court  being  satisfied  that  the  check  was  forged,  gave 
judgment  against  the  bank,  and  it  has  appealed. 

The  evidence  upon  which  the  court  came  to  this  conclusion  ia 
two-fold,  resulting,  1.  From  a  comparison  of  the  check  in  ques- 
tion with  numerous  others  admitted  to  be  genuine;  and  2. 
From  extraneous  circumstances  relating  principally  to  the  con- 
duct of  a  clerk  of  the  plaintiff  by  the  name  of  Visifia,  who  dis- 
appeared soon  after  the  presentation  and  payment  of  ihe  check. 
All  the  checks,  twenty-two  in  number,  came  up  with  the  record, 
and  have  been  carefully  compared  by  us.  The  most  striking 
difference  between  the  signature  of  the  one  in  question,  and 
that  of  all  the  others,  is  in  the  abbreviation  of  the  middle  name 
of  the  plaintiff  Tgnacio,  which  on  the  disputed  check  is  written 
Ygo,  whereas  on  all  the  others  it  is  written  Ygno,  the  letter  n 
being  entirely  omitted.  There  is  a  difference  also  in  the  manner 
of  dating  the  check.  It  is  "thirteenth  of  June,"  while  in  all 
the  others  the  preposition  of  is  not  used  in  designating  the 
month.     In  all  the  others,  also,  in  which  the  word  hundred  is 
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employed  it  is  written  with  a  small  h;  in  the  disputed  one  it  is 
written  with  a  capital  H.  The  flourish,  a  common  appendage 
to  a  Spanish  signature,  is  much  larger  than  most  of  the  others, 
and  has  fewer  strokes  of  the  pen.  One  witness  testifies,  and 
mspection  confirms  it,  that  Laborde's  handwriting  is  more  in- 
clined. 

It  is  shown  that  Yiafia,  who  had  been  the  clerk  of  the  plaint- 
iff, left  New  Orleans  for  New  York  shortly  after  the  check  was 
paid;  and  that,  on  the  eve  of  his  departure  on  board  the  steam- 
ship, he  stated  to  an  acquaintance  that  he  had  a  considerable 
sum  of  money  about  him  concealed  in  his  belt,  and  that  he  was 
going  to  employ  it  in  the  purchase  of  goods.    It  is  further 
proved  that  some  time  previously  Yiafia  had  imitated  the  signa- 
ture of  Laborde,  his  employer,  and  exhibited  it  to  an  acquaint- 
ance, who  was  introduced  as  a  witness,  who  found  it  a  good 
imitation  of  a  signature  which  he  knew  to  be  an  original. 
Yiafia  then  tore  it  up  in  very  small  fragments,  which  he  threw 
carefully  away  behind  some  barrels  in  the  store.    Being  asked 
why  he  took  so  much  pains  to  destroy  the  signature,  he  an- 
swered that  Laborde  was  a  very  particular  man,  and  would  be 
displeased  to  see  his  signature  lying  about  the  counting-house. 
There  is  in  our  opinion  nothing  suspicious  in  the  circumstance 
that  the  plaintiff  did  not  at  once  investigate  the  state  of  his  ac- 
count with  the  bank  when  he  was  informed  that  it  was  over- 
drawn; because  it  appears  manifest  from  the  bank-book  that  the 
overdraft  was  not  occasioned  by  the  payment  of  the  contested 
check.    When  his  book  was  afterwards  balanced,  and  twenty  • 
two  checks  handed  to  him  in  order  to  verify  his  account,  he 
within  a  few  hours  returned  them  to  the  bank,  and  pointed  out 
the  check  which  he  alleged  was  spurious.    It  is  true  that  this 
was  some  time  after  the  disappearance  of  Yiafia;   but  nothing 
shows  that  the  plaintiff  was  previously  aware  of  the  existence  of 
such  a  check.    But  the  plaintiff  gave  in  evidence  the  deposition 
of  Yiafia  himself,  taken  under  a  commission,  who  avows  with- 
out hesitation  that  he  counterfeited  the  signature  of  his  em- 
ployer, and  drew  the  amount  out  of  bank  upon  the  forged  check. 
This  deposition  was  read  notwithstanding  the  objections  of  the 
defendants'  counsel,  that  the  veiy  avowal  of  guilt  on  the  part 
of  the  witness  renders  him  infamous;  that  he  has  placed  him- 
self beyond  the  reach  of  a  prosecution  for  perjury  by  flying 
from  justice;  and  that  the  introduction  of  such  evidence  tends 
to  encourage  collusion,  and  subornation  of  perjury.    It  is  true 
that  the  testimony  of  such  a  witness  adds  nothing  in  our  judg- 
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ment  to  the  proof  of  the  alleged  fact.  ''Nemo  aUegans  turpi" 
fudinem  fniam  avdiendus  est"  In  a  suspicious  case  it  might  even 
operate  against  the  party  calling  such  a  witness.  But  the  ob- 
jection goes  rather  to  his  credit  than  to  his  competency;  because 
his  infamy,  in  a  technical  sense,  results  from  his  couTiction  of 
a  crime.  Even  a  yerdict  of  guilty,  not  followed  by  judgment, 
would  not  be  sufficient  to  establish  the  infamy  of  the  witness, 
and  render  him  incompetent:  2  Stark,  on  Ev.  714  et  seq. 

We  do  not  discover  anything  in  the  conduct  of  the  plaintiff 
which  should,  in  equity,  throw  upon  him  the  loss  resulting  from 
the  payment  to  his  clerk  of  a  forged  check.  The  clerk  does  not 
appear  ever  to  have  been  trusted  by  the  plaintiff  with  drawing 
checks,  and  signing  the  name  of  his  employer.  His  employ- 
ment was  that  usual  with  clerks  in  commercial  houses;  and  we 
are  not  prepared  to  say  that  under  circumstances,  such  as  are 
disclosed  in  this  case,  tiie  loss  ought  to  fall  on  the  employer. 

Judgment  affirmed. 


Payment  of  Foboed  Check,  Effect  of,  on  Riohtsof  Party  Defrauded. 
It  is  a  settled  mle,  that  a  bank  is  bound  to  know  the  signature  of  its  depositor, 
and  if  it  pays  out  money  on  a  forged  check  it  can  not  charge  the  depositor  with 
the  amount,  but,  as  against  him,  must  bear  the  loss  itself:  Commer^ai  and 
Fourmen' Nat.  Bankr.  I%rstNcU.  Bank,  30  Md.  11;  Hardy  v,  Chesapeake  Bank, 
51  Id.  62;  S.  C,  8  Rep.  (N.  S.)  786;  Mackintosh  v.  Eliot  Nat,  Bank,  123  Mass. 
803;  LeaviU  y.  Stanton,  Hill  &  D.  Supp.  413;  Frank  v.  Chem,  Nat,  Bank, 
45  N.  Y.  Sup.  Ct  [13  Jones  &  S.]  452;  Morgan  y.  Bank  of  the  StaU  ^ 
New  York,  11  N.  Y.  404;  IVeisaer  v.  Deniaon,  6  Seld.  68;  People's  Savings 
Bank  v.  Cupps,  91  Pa.  St.  315.  The  reason  of  this  rule  is  obyious.  The  re- 
lation between  the  bank  and  the  depositor  is  that  of  debtor  and  creditor: 
Matter  qfFrankUn  Bank,  19  Am.  Dec.  413,  and  note,  418;  and  the  bank,  in 
paying  such  an  instrument,  merely  pays  out  its  own  money.  The  rule  is  well 
expressed  by  Alyey,  J.,  in  Hardy  v.  Chesapeake  Bank;  after  stating  the  rule 
that  the  relation  between  depositor  and  banker  is  that  of  debtor  and  creditor, 
he  proceeds  thus:  **  There  is  no  question  of  trust  therefore  between  the  parties, 
but  their  relation  is  purely  a  legal  one;  and  if  the  bank  pays  money  on  a  forged 
check,  no  matter  under  what  circumstances  of  caution,  or  however  honest 
the  belief  in  its  genuineness,  if  the  depositor  himself  be  free  of  blame,  and 
has  done  nothing  to  mislead  the  bank,  all  the  loss  must  be  borne  by  the  bank, 
for  it  acts  at  its  peril,  and  pays  out  its  own  funds  and  not  those  of  the  depos- 
itor. It  is  in  view  of  this  relation  of  the  parties,  and  of  their  rights  and  ob- 
ligations,  that  the  principle  is  universally  maintained,  that  banks  and  bankers 
are  bound  to  know  the  signatures  of  their  customers,  and  that  they  pay  checks 
purporting  to  be  drawn  by  them  at  their  peril. "  And  a  bank  can  not  excuse 
itself  from  liability  by  proof  that  the  forgery  was  committed  on  a  blank  form 
taken  from  the  depositor's  check  book,  which  was  left  lying  about  in  his  office 
during  the  day;  that  it  was  stamped  with  a  hand  stamp  sometimes  used  on 
his  checks,  and  which  was  accessible  to  any  one  in  the  office;  and  that  the 
clerk  was  allowed  to  fill  up  checks,  and  was  introduced  by  the  depositor  to 
the  bank  officer  as  the  person  authorized  to  receive  money  on  deposits:  ifodb- 
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intosh  V,  SKiot  Nat,  Bank,  supra.  And  where  checks  were  forged  by  a  confi- 
dential clerk,  and  on  the  Youchers  being  retamed,  frandnlent  entries  were 
made  in  the  book,  and  the  forgeries  were  not  discovered  for  several  months 
afterwards,  when  notice  was  given,  the  bank  is  still  liable:  Weiamr  v.  2>m- 
ison;  Hardy  v.  CheaoLpeaht  Bcmi;  Framk  v.  (7/iem.  Nat,  Bank,  all  cited  sapra/ 
Wdth  V.  Qerman  Am,  Bank,  73  N.  Y.  424. 

A  bank  is  also  bonnd  to  ascertain  that  the  party  presenting  the  check  is 
the  one  entitled  to  receive  payment,  under  penalty  of  refunding  either  to  the 
party  really  entitled  or  to  the  drawer:  MUUvrd  v.  National  Bank,  3  McArthnr, 
64;  Seventh  National  Bank  v.  Cook,  73  Pa.  St.  483;  S.  C,  13  Am.  Bep.  761» 
Johnson  v.  lirst  National  Bank  of  ffoboken,  6  Hun,  124;  Welsh  v.  German 
Am.  Bank,  73  N.  Y.  424;  Thomson  v.  Bank  of  British  N.  A.,  82  Id.  1.  Thus, 
where  plaintiffii'  derk  received  checks  from  certain  debtors,  payable  to  their 
order,  and  forged  their  indorsements  and  n^otiated  them,  and  they  were  paid 
by  the  defendant,  plaintifib,  on  a  sabsequent  discovery  of  the  forgery,  brought 
suit  against  the  defendant,  and  they  were  held  entitled  to  recover:  Johnson 
V.  First  National  Bank  of  Hohoken,  6  Hun,  124.  So  where  G.  drew  a  check 
on  a  bank,  payable  to  C,  and  B.  indorsed  the  check  without  the  authority  of 
C,  and  drew  the  money  on  it  from  the  bank,  and  it  was  charged  to  G.,  and 
returned  canceled  to  him,  C.  obtained  the  canceled  check  from  G.  and  pre- 
sented it  to  the  bank  for  payment,  which  was  refused.  On  suit  it  was  held 
he  could  recover  the  amount  of  the  check:  Seventh  National  Bank  v.  Cook, 
73  Pa.  St.  483;  S.  C,  13  Am.  Bep.  751.  And  a  book-keeper  of  a  house  hav- 
ing procured  plaintiff,  the  proprietor,  to  draw  checks  in  favor  of  customers, 
forged  the  customers'  indorsements  and  put  the  checks  in  circulation; 
the  banks  paid  the  checks  and  charged  them  to  the  plaintiff.  Plaintiff, 
having  discovered  the  forgery,  brought  an  action  against  the  bank,  which  was 
held  liable:  Welsh  v.  German  Am.  Bank,  73  N.  Y.  424.  A  bank,  however,  is 
not  bound  to  know  any  df  the  persons  who  indorse  a  check  drawn  upon  it, 
except  the  one  who  presents  it  for  payment;  and  if  the  signature  preceding 
the  one  presenting  it  for  payment  is  forged,  the  bank  can  not  on  that  account 
be  held  to  a  second  payment:  Levy  v.  Bank  qf  America,  24  La.  Ann.  220;  S. 
C,  13  Am.  Rep.  124. 

But  the  rules  charging  the  bank  with  the  amount  paid  on  a  forged  instru- 
ment, apply  only  where  the  drawer  has  himself  bean  free  from  blame.  For 
if  he  has  so  acted  as  to  mislead  or  deceive  the  drawee,  or  to  throw  him  off  his 
guard,  or  to  prevent  his  inquiries  as  to  the  validity  of  the  instrument,  then 
the  rule  is  reversed,  and  the  loss  must  fall  on  the  drawer:  Toung  v.  Grote,  4 
Bing.  253;  De  Ferret  v.  Bank  of  America,  23  La.  Ann.  310;  Smith  v.  Me- 
ehanics  and  Traders^  Bank,  6  Id.  610.  In  the  last  case,  the  plaintiff,  who 
was  a  bill-broker,  discounted,  without  inquiry,  for  an  entire  stranger,  a  forged 
bill,  purporting  to  be  drawn  on  and  accepted  by  a  commercial  house  in  New 
Orleans.  In  payment,  he  gave  the  forger  his  check  upon  the  defendant,  pay- 
able to  the  order  of  the  supposed  acceptors.  The  forger  obtained  the  money 
from  defendant  by  forging  the  names  of  the  supposed  acceptors.  On  discov- 
ery of  the  forgery,  the  plaintiff  brought  an  action,  but  judgment  was  ren- 
dered for  the  defendant;  the  court  holding  that  he  did  not  exercise  due  pre- 
caution in  thus  taking  the  bill  without  inquiry,  and  that  as  he  supplied  the 
forger  with  means  well  calculated  to  deceive  the  bank,  he  should  be  made  to 
suffer  the  loss,  although  the  bank  itself  had  been  guilty  of  negligence  in  pay- 
ing. The  case  of  Toung  v.  Grote  is  a  leading  one,  and  is  often  cited  as  au- 
thority for  this  proposition.  There  the  customer  of  a  banker  delivered  to  hia 
wife  certain  printed  checks  signed  by  himself,  but  with  blanks  for  the  sums, 
and  requested  his  wife  to  fill  up  the  checks  according  to  the  exigency  of  hia 
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basinefls.  Sbe  oansed  one  to  be  filled  up  with  the  words,  fifty  poundi,  two 
shillings,  the  fifty  being  oommenced  with  a  small  letter  and  placed  in  the 
middle  of  a  line,  and  the  figures  50  2s.  being  placed  at  a  considerable 
distance  from  the  printed  £.  She  then  delivered  the  check  to  her  husband's 
derk  to  receive  the  amount,  whereupon  he  inserted,  at  the  beginning  of  the 
line  in  which  the  word  fifty  was  written,  the  words  "three  hundred  and" 
and  the  fi^j^nre  3  between  the  £  and  the  50;  the  bank  having  paid  the  check, 
the  court  held  that  the  customer  must  stand  the  loss,  and  after  stating  the 
general  rule,  amended  it  by  saying,  '*yet  if  it  be  the  fault  of  the  customer 
that  the  banker  paya  more  than  he  ought,  he  can  not  be  called  on  to  pay 
again." 

Patiodit  to  Bona  Fidb  Holdxrs  ot  Foboxd  Chbcks,  Effbot  of.— By 
the  weight  of  authority,  the  rule  has  been  established  that  if  a  bank  pays  a 
forged  check  to  a  holder,  who,  in  ignorance  of  the  fraud,  pays  value  for  it, 
it  can  not  recover  the  money  from  each  party:  Oommerdal  and  Ihrmers'  KaL 
Bank  v.  Fint  Nat.  Bank,  30  Md.  11;  NatUmai  Bank  qf  Oom.  v.  Oroeen' 
Nat,  Bank,  35  How.  Pr.  412;  8aU  Springs  Bank  v.  8yraca9e  Savings  Insti- 
tustUm,  62  Barb.  101;  Bank  of  St  Albans  v.  Farmers  and  MechanM  Bank, 
10  Vt.  141;  Levy  v.  Bank  qf  the  United  States,  4  Dall.  234.  The  reason  of 
this  rule  is  that  the  drawee  is  bound  to  know  the  drawer's  signature;  and 
having  by  his  paying  admitted  the  genuineness  of  the  signature,  he  is  estopped 
to  afterwards  deny  it  to  the  detriment  of  an  innocent  third  party.  This  doe- 
trine  is  but  a  practical  application  of  the  maxim,  that  where  one  of  two  inno- 
cent parties  must  suffer,  he  who  has  been  the  occasion  of  the  loss  must  bear 
it.  And  this  has  been  held  to  be  so  though  the  pretended  drawer  is  not  a 
customer  of  the  bank:  Salt  Springs  Bank  v.  Syractue  Samnga  fnstiiution,  02 
Barb.  101;  the  reason  assigned  in  this  case  being  that  the  bank  is  bound  to 
know  whether  the  pretended  drawer  is  a  customer  of  the  bank,  and  whether 
his  account  would  justify  payment  of  the  check.  And  where  the  plaintiff 
having  an  account  with  defendant,  deposited  a  check  with  it  which  was 
promptly  and  regularly  entered  as  cash  to  the  plaintiff's  credit,  he  is  entitled 
to  recover  the  amount  of  the  bank,  it  having  refused  afterwards  to  pay  it  in 
oonsequence  of  a  discovery  that  the  check  was  forged:  Levy  v.  Bank  of  United 
States,  4  DalL  234.  The  general  rule  does  not  prevail  in  Pennsylvania,  and 
in  that  state  a  bank  paying  money  on  a  forged  check,  even  to  a  bona  Jtde 
holder  for  value,  is  allowed  to  recover  it  back:  Tradesmen's  Nat,  Bank  v. 
Third  Nat,  Bank,  66  Pa.  St.  435;  Chambers  v.  Union  Nat,  Bank,  78  Id.  205; 
Oom  Exeh,  Bank  v.  Nat,  Bank  of  the  RepMic,  Id.  233.  Bat  these  cases 
were  decided  under  the  act  of  April  5,  1849,  which  abrogates  the  old  rule, 
and  allows  a  party  to  recover  money  paid  on  such  instruments.  The  rule,  aa 
above  laid  down,  has  not  met  with  the  entire  approval  of  some  of  the  writers. 
Daniels  ou  Negotiable  Instruments,  voL  2,  sec.  1655  a,  3d  ed.,  commenting 
on  the  rule,  says:  "  No  doubt  there  are  cases  which  bear  out  this  view.  But 
where  the  bank  discovers  the  forgery  immediately,  and  demands  restitution, 
offering  to  return  the  check  before  the  holder  has  lost  anything  by  regarding 
the  matter  as  all  right,  we  can  not  help  thinking  that  it  should  be  entitled  to 
ret'over  back  the  amount.  Mr.  Chitty  seems  to  have  had  the  same  opinion. 
And  Professor  Parsons  has  expressed  it  in  favorable  terms.  And  the  better 
doctrine,  as  we  think,  is,  that  the  bank  should  have  the  right  to  recover, 
unless  the  drcumstancee  of  the  holder  have  been  changed  so  as  to  render  it 
unjust.  Fotgeries  often  deoeive  the  eye  of  the  most  cautious  and  practiced 
expert;  and  when  a  bank  has  been  so  deceived,  it  is  a  harsh  rule  which  com- 
pels it  to  suffer,  although  no  one  has  suffered  by  its  being  deceived.     It  is 
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•Iflo  •  rale  which  tends  to  render  thoee  who  trade  for  cheoka  inoftatioaB,  if  by  ) 


may  means  they  can  procure  their  payment  by  the  bank." 

In  spite  of  the  opinions  of  these  writers,  the  ooarts,  with  the  exception  of 
thgse  of  Pennsylvania,  hold  the  bank  responsible,  and  the  cases  in  which  the 
holder  is  held  liable  are  exceptionaL  There  are,  of  ooorse,  exceptions  to  the 
general  rale.  Thus,  where  the  Bank  of  Mobile  drew  a  draft  on  the  Merchants' 
Bank,  payable  to  A.,  A.  indorsed  it  and  sent  it  to  B.,  who  never  received  it, 
bnt  some  other  party,  coming  in  possession,  forged  B.'s  signatare,  and  sent  it 
to  0.,  0.  presented  it  to  the  bank,  and  it  was  paid.  The  bank,  on  discoTery 
of  the  forgery,  sued  C,  and  he  was  held  liable  to  refand.  Oakley,  C.  J.,  in 
delivering  the  opinion,  said:  "The  peculiar  feature  of  this  case  is,  that  the 
defendants  first  acted  on  the  faith  of  genuineness  of  this  [the  forged]  indorse- 
ment, and  gave  the  sanction  of  their  own  signatures  to  the  genuineness  of  all 
the  indorsements  prior  to  their  own.  It  is  contrary  to  reason  and  principle 
that  they,  who  with  better  opportunities  to  know  tiie  true  state  of  the  case. 
And  who  presented  the  draft  for  payment  as  being  the  rightful  holders,  and 
authorized  to  receive  it,  should  after  its  payment  by  the  drawee  set  up  that 
the  latter,  because  they  paid  under  a  defective  authority,  must  lose  the 
amount:'*  MerdianU*  Bank  v.  Mclntyre^  2  Sandf.  431.  And  in  the  NaUowd 
Bank  qf  North  America  v.  Bang$y  106  Mass.  441;  S.  C,  8  Am.  Bep.  34d, 
where  the  facts  were  similar,  the  court  arrived  at  the  same  conclusion,  say- 
ing: *'In  the  absence  of  actual  fault  or  negligence  on  the  part  of  the  drawee, 
his  constructive  fault  in  not  knowing  the  signature  of  the  drawer  and  detect- 
ing the  forgery,  will  not  preclude  his  recovery  from  one  who  has  received 
the  money  with  knowledge  of  the  forgery,  or  who  took  the  check  under  cir- 
cumstances of  suspicion  without  proper  precautions,  or  whose  conduct  has 
been  such  as  to  mislead  the  drawee,  or  to  induce  him  to  pay  the  check  with- 
out the  usual  scrutiny,  or  other  precautions  against  mistake  or  fraud.  These 
exceptions  are  implied  by  the  very  terms  in  which  the  general  rule  is  ordina- 
rily stated."  Thus,  where  the  holder  who  had  received  it  homajidey  and  after- 
wards acquired  knowledge  of  facts  calculated  to  arouse  suspicion  that  it  was 
such,  presented  it  and  received  payment,  without  discloeing  such  facts,  the 
teller  refusing  to  pay  unless  he  would  indorse  it  himself,  which  he  accord- 
ingly did,  he  was  held  liable:  First  Nat.  Bank  v.  Bicker,  71  HI.  439.  An 
indorser  warrants  the  genuineness  of  the  prior  indorsements,  and  where  the 
indorser  negligently  allows  Ms  name  to  remain  on  the  back  of  a  check  after 
the  occurrence  of  circumstances  that  would  tend  to  arouse  his  suspicions,  he 
is  liable  to  a  subsequent  innocent  purchaser  who  paid  value  for  it:  JhimbuU 
V.  Batvyer,  40  N.  Y.  456.  So  if  the  holder  takes  a  check  from  an  entire 
stranger,  and  not  knowing  the  standing  of  the  drawers  or  their  signatures, 
and  it  ia  paid  subsequently  by  the  drawer,  he  can  recover  it  on  discovery  of  the 
forgery:  Ellis  v.  Ohio  Life  Ins.  and  Trust  Co.,  4  Ohio  St.  628.  But  although 
a  drawer  is  liable  if  negligent,  still  it  is  not  negligence  sufficient  to  charge 
him  with  a  check  in  the  hands  of  an  innocent  purchaser,  where  he  sends  it 
by  his  derk  to  the  poet-office  in  a  letter  to  be  mailed,  and  the  latter  steals  it, 
and  by  means  of  forgery  passes  it  to  such  party;  as  in  such  a  case  the  clerk 
can  not  obtain  access  to  it  without  committing  a  crime:  Belknap  v.  NoHotuU 
Bank  of  North  America,  100  Mass.  376. 

A  person  obtaining  possession  of  a  forged  check  by  means  of  a  forged  indorse- 
ment will  not  acquire  any  interest  in  it  as  against  the  party  who  is  entitled 
to  the  check,  though  he  was  ignorant  of  the  forgery  and  paid  value;  and  if 
he  has  received  the  money  for  it,  the  payee  can  maintain  an  action  against 
him  therefor:  Buckley  v.  Second  NaJL  BL,  36  N.  J.  L.  400;  Shc^er  v.  McKee^ 
19  Ohio  St  526.    Thus,  where  a  debtor  of  the  plaintiiBT  inclosed  and  mailed 


I 


March,  1843.]  Labobde  v.  Consolidated  Assoc.  523 

to  her  a  dmft  on  a  bank  in  New  Tork,  payable  to  her  order,  uid  it  was  stolen 
from  the  mail,  and  her  indorsement  forged  by  the  thief,  who  transf eired  the 
same  to  the  defendant,  to  whom  the  bank  on  presentment  paid  the  money,  it 
was  held  that  the  plaintiff  was  entitled  to  reoover:  Shaffer  v.  McKee,  auprct. 
So  also  it  has  been  held  that  the  drawer  of  a  check  may  reoover  its  amoont 
from  a  person  who  held  it  through  a  forged  indorsement  and  to  whom  it  hss 
been  paid,  although  the  latter  is  a  bonajide  holder  for  value:  BobibeU  v.  Pm- 
keU,Jj.R„l  Ezch.  Div.  368. 

Raisxd  Ghkoks,  £ffxot  ot  PATmiVT  OB  Oektevioation  of. — ^The  drawee 
of  a  check  is  bound  to  know  the  handwriting  of  the  drawer,  but  his  liability 
extends  no  further,  and  he  is  not  bound  to  know  the  handwriting  in  the  body 
of  the  check,  and  the  fact  that  the  handwriting  is  not  that  of  the  drawer, 
raisea  no  presumption  that  it  is  not  genuine,  and  if  the  drawee  pays  even  to 
a  banajide  holder  a  check  which  has  been  fraudulently  altered  in  amount 
after  it  has  left  the  hands  of  the  drawer,  he  will  be  entitled  to  recover  the 
ezoess  over  the  true  amount:  Beddington  v.  Wooda^  45  OaL  406;  Third  NaU 
Bk,  V.  Allen,  59  Mo.  310;  NaUtmca  Park  Bk.  v.  Ninth  Nat.  Bh„  55  Barb.  87. 
As  between  the  banker  and  depositor  the  loss  must  of  course  fall  upon  the 
banker:  ffaU  v.  Fuller,  5  Bam.  &  Cress.  750;  unless  the  depositor  has  been 
guilty  of  such  negligence  that  the  bank  has  been  misled:  Toung  v.  Oroie,  i. 
Bing.  253. 

This  rule  of  law  is  plain.  The  only  questions  of  difficulty  in  relation  to 
raised  checks  arise  when  the  check  has  been  certified.  The  courts  differ  in 
their  decisions  as  to  the  effect  of  a  certification  by  the  bank.  Some  states 
hold  that  a  bank  so  certifying  beoomes  liable  for  the  amount  to  a  bonajide 
holder  presentmg  it:  Parke  v.  Baeer,  67  Ind.  500;  S.  C,  33  Am.  Bep.  102; 
Louisiana  NcU,  Bk.  qf  N,  O,  v.  Oitkens*  Bk.  of  LoiManti,  28  La.  Ann.  189; 
Hdwege  v.  Hibemia  NaL  BL,  I  Id.  520.  But  in  New  York  the  rule  is  estab- 
lished that  a  bank  so  certifying  can  recover  back  the  excess  over  the  real 
amount,  even  from  a  bonajide  holder:  National  Bk.  qf  Commerce  v.  National 
Meehaniee'  Bk,^  35  K.  Y.  Sup.  Ct.  282  (3  Jones  &  Spencer);  Marine  Nat.  Bk, 
T.  National  CUy  Bk.,  59  N.  Y.  67;  S.  C,  10  Alb.  L.  J.  360  (overruling  same 
casf  in  36  N.  Y.  Sup.  Ct.  470,  4  Jones  &  Spencer);  National  Park  Bk.  v. 
Ninth  Nat.  Bk.,  55  Barb.  87;  SeeurUy  Bk.  v.  National  Bk.,  67  N.  Y.  458.  It 
is  true,  that  in  Hagen  v.  Bowery  Nat.  Bk.,  6  Lans.  490;  S.  C,  64  Barb.  197, 
both  courts  held  the  contrary  rule,  yet  the  doctrine  of  this  case  is  overruled  by 
those  cited  above.  The  view  taken  by  the  New  York  cases  prevails  also  in 
the  supreme  court  of  the  United  States:  Espy  v.  Bank  of  Cincinnati,  18  WalL 
604.  The  reason  for  this  position  is  well  expressed  by  the  court  in  the  Me^ 
rine  Nat.  Bk.  v.  National  City  Bk.,  59  N.  Y.  67;  S.  C,  10  Alb.  L.  J.  360.  In 
that  case,  a  check  raised  in  amount  and  with  the  name  of  the  payee  changed 
by  a  party  who  had  no  authority  was  certified  by  the  bank.  The  party  whose 
name  had  thus,  without  authority,  been  inserted  as  payee,  ignorant  of  the 
alteration,  and  knowing  that  the  bank  certified  it  in  the  condition  in  which  it 
was,  on  the  faith  of  the  certification,  parted  with  full  value  for  the  check. 
The  drawee  afterwards  paid  the  check,  but  on  discovering  the  forgery,  sued 
to  recover.  In  the  lower  court  he  was  held  estopped  to  deny  the  genuineness 
on  account  of  the  certification  (36  N.  Y.  Sup.  Ct.,  3  Jones  &  Spencer,  470), 
but  in  the  court  of  appeals  this  decision  was  reversed.  The  court  said: 
"When  a  check  is  presented  to  a  bank  on  which  it  is  drawn  for  certification, 
the  purpose  is  to  ascertain,  with  certainty,  what  the  bank  alone  can  know, 
and  this  is,  whether  the  drawers  of  the  check  have  funds  sufficient  to  meet 
it;  and,  further,  to  obtain  the  engagement  of  the  bank  that  these  funds  shall 
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Bot  be  withdrawn  from  the  bank  by  the  drawers  of  the  check.  To  this  ex- 
tent the  knowledge  of  the  bank  mast  enable  it  safely  to  go  in  the  way  of  as- 
sertion; and  its  own  power  over  its  own  funds  will  snffioe  to  protect  it  as  to 
its  obligation.  Bat  if  the  doctrine  contended  for  in  opposition  to  this  view 
is  correct^  and  the  certifying  bank  is  bound  to  warrant,  not  only  the 
genuineness  of  the  drawers*  signature  and  the  sufficiency  of  their  credit^ 
bot  also  the  genuineness  of  the  check  in  all  its  parts,  including  the 
specification  of  the  amount  to  be  paid,  and  the  names  and  identity  of 
the  payees,  then  obviously  there  must  occur  an  immediate  and  complete 
change  in  the  modes  of  doing  business,  which  would  defeat  and  practically 
put  an  end  to  the  use  of  certified  checks.  For  no  bank  under  such  a  rule 
could  safely  certify  a  check,  without,  in  the  first  instance,  investigating  its 
origin  and  history  by  inquiry  of  the  makers  and  payers.  The  burden  of  such 
inquiries  could  not  be  borne  without  interfering  with  or  interrupting  the 
other  necessary  business  of  the  banks,  and  the  practice  of  certifying  checks 
would  have  to  be  abandoned,  or  a  staff  of  Inquirers  iustituted  in  every  bank, 
specially  charged  with  these  duties.  It  is  plain  that  bauks,  in  self-protec- 
tion, would  be  compelled  to  refuse  altogether  to  certify  checks,  and  that 
this  convenient  and  useful  invention  of  modem  times  would  come  to  an  end. 
The  mischief  would  arise  from  charging  the  banks  with  a  knowledge  that  in 
the  nature  of  things  they  can  not  possess.  With  their  responsibility  Uoiited 
to  the  facts  within  their  knowledge,  the  practice  imposes  no  burden  upon 
banks,  and  subserves  the  convenience  of  commerce.  No  construction  ought 
to  be  put  on  acts,  in  the  usual  course  of  business,  which  will  impose  upon  the 
parties  interested  the  necessity  of  immediately  altering  it.  For,  as  the  ques- 
tion is  necessarily  what  did  the  parties  mean,  we  can  not,  without  violent 
construction,  attribute  to  them  a  meaning  so  burdensome  that  it  will  neces- 
sitate a  change  of  the  usual  way  of  doing  bumness.  Such  a  meaniug,  we 
know,  they  can  not  have  entertained.** 

Additional  reasons  for  this  view  are  stated  in  Espy  v.  Batds  qf  CindnnaUf 
18  WalL  604;  there  a  check  had  been  drawn  by  S.  &  M.  on  the  bank  for 
twenty-six  dollars  and  fifty  cents,  in  favor  of  H.,  and  had  been  raised  to  three 
thousand  nine  hundred  and  twenty  dollars,  and  the  payee's  name  changed 
to  £.  H.  A;  Co.,  and  offered  to  the  latter  by  a  stranger  in  payment  of 
bonds  and  gold  purchased  by  him.  E.  H.  &  Co.,.  before  giving  the  bonds  and 
gold,  sent  the  check  to  the  bank  for  information,  and  the  teller  said:  "It  is 
all  right;  send  it  through  the  clearing-house.'*  They  then  paid  over  the  bonds; 
the  check  was  sent  through  the  clearing-house,  and  paid.  The  bank,  on  dis- 
covery of  the  forgery,  sued,  and  were  held  entitled  to  recover,  the  court  hold- 
ing that  such  a  response  amounted  only  to  a  warranty  of  the  genuineness  of 
the  signature  and  the  account.  Miller,  J.,  who  delivered  the  opinion,  at  page 
619,  said:  *'  Undoubtedly,  where  there  exists  a  suspicion  that  the  check  has 
been  altered  in  the  amount,  or  in  the  name  of  the  payee,  the  proper  party  to 
be  inquired  of  is  the  maker  of  the  check.  He  and  he  alone  has  the  means  of 
settling  that  question  conclusively.  The  bank,  as  a  general  rule,  can  know 
this  no  better  than  the  party  to  whom  it  is  presented  for  negotiation.  It  is 
the  latter  who  first  parts  with  his  money  or  property  on  the  faith  of  the  check, 
and  he  is  as  much  bound  to  diligent  inquiry  on  that  question  as  the  bank. 
The  latter  is  held  by  the  law  to  know  the  drawer's  signature  and  the  state  of 
his  account.  He  is  no  more  bound  to  know  or  to  answer  beyond  these  two 
matters  than  the  one  who  presents  it  for  information."  Where  the  certifica- 
tion is  itself  forged,  and  the  check  is  presented  at  the  bank  upon  which  it  is 
drawn,  to  the  teller  whose  certification  it  purports  to  be,  and  he  pronounces 
it  genuine,  he  adopts  the  certification,  and  the  bank  is  bound  by  it  the  same 
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M  if  it  were  genuine:  CoiKtnentaJ  Nat.  Batik  v.  NaiumcU  Bank  qf  Oarmnereet 
M  N.  Y.  676. 

BATmoATiov  ov  FoBOKD  SiGKATVBX. — By  •  Tfttifioation  and  adoption  of 
a  foi^ged  Bignatare,  the  person  whose  signatore  is  forged  becomes  liable  thereon: 
Charles  Biver  Baitk  v.  Ikwis,  100  Mass.  413;  De  Feriet  v.  Bank  qf  America^ 
23  La.  Aniu  310.  In  this  last  case,  the  confidential  clerk  had  forged  a  cheok 
which  the  employer  had  ratified,  and  oontinned  the  olerk  in  his  employ.  Sab- 
■eqnently  the  olerk  forged  another  check,  which  was  paid,  and  the  employer 
was  held  liable,  on  acoonnt  of  his  ratification  of  the  first  check  and  his  oon- 
tinning  to  employ  the  clerk. 

DisoovEBT  OF  FoBGKBT  AND  KoTios  THXRBOF. — A  party  is  not  bound  tr 
discover  the  forgery  on  the  same  day.  If  discovered  in  reasonable  time  witb 
reasonable  diligenoe,  and  then  notice  is  given,  it  is  given  in  dne  time:  Third 
Nal.  Bank  v.  AUm,  69  Mo.  310;  EUU  v.  Ohio  Life  In$.  A  T.  Co.,  4  Ohio  St. 
628.  ''Mere  lapse  of  time  in  the  abstract,  however  long,  will  not  bar  the 
rights  of  the  party  to  allege  the  forgery,  provided  he  does  it  within  a  reason- 
able time  after  it  is  discovered:"  Per  Allen,  J.,  in  Wdaer  v.  Denieon,  6  Seld. 
68;  Canal  Bank  v.  Bank  of  Albany,  1  Hill,  287.  Thns  in  Chambers  v.  Union 
Nat,  Bank,  78  Pa.  St.  205,  tnongh  the  discovery  was  not  made  for  two  weeks, 
it  was  held  to  be  within  reasonable  time.  There  are  several  cases  where  the 
forgeries  were  committed  by  clerks  who  had  charge  of  the  bank-books,  and 
on  the  retom  of  the  vouchers  false  entries  were  made,  and  thus  the  forgeries 
were  not  disoovered  till  the  books  were  balanced  several  times,  when  notice 
was  given;  in  all  of  these  cases  the  discovery  and  notice  were  held  to  be  within 
jtime:  Hardy  v.  Chesapeake  Bank,  61  Md.  682;  Weiser  v.  DenUon,  6  Seld.  68; 
Erank  v.  Chemical  Nat.  Bank,  46  N.  Y.  Sup.  Gt.  452  (13  Jones  &  Spencer); 
Wehh  V.  Oerman-ATnerican  Bank,  73  N.  Y.  424.  The  case  of  the  Bcuik  qf 
St.  Albans  v.  Farmers  and  Mechanics*  Bank,  10  Vt.  141,  differs  from  those 
cited,  there  the  court  holding  that  a  failure  to  discover  the  forgery  for  two 
months  was  conclusive  of  the  party's  rights. 

One  of  the  strongest  cases  in  the  books  on  the  subject  of  negligence,  is  the 
UnitedStates  v.  Nat.  ParkBank,  6  Fed.  Bep.862.  In  that  case  one  D.  made  an 
application  for  bounty  money,  and  in  settlement  of  the  daim  a  paymaster  of 
the  United  States  drew  a  draft  on  the  assistant  treasurer  at  New  York,  pay- 
able to  his  order.  The  defendant  received  the  draft  from  another  bank  for 
collection,  indorsed  in  the  name  of  D.  and  also  by  such  other  bank,  and  it 
was  paid,  and  the  other  bank  credited.  D.'s  indorsement  was  forged,  but  it 
was  not  discovered  for  ten  years,  and  then  notice  was  not  given  for  another 
year.  The  defendant  set  up  the  delay  as  a  defense.  Choate,  D.  J.,  in  deliv- 
ering the  opinion,  said:  "It  is  not  alleged  in  the  answer,  nor  is  there  any 
proof,  that  the  defendant  has  suffered  any  loss  or  damage  by  reason  of  this 
delay,  or  lost  any  remedy  over  against  the  party  from  whom  it  received  the 
draft,  and  to  whom  it  paid  the  money.  But  it  is  contended  that  such  delay 
is  itself  negligence  of  such  a  character  that  loss  or  damage  will  be  presumed 
to  have  resulted  from  it.  I  think  this  point  is  not  sustained,  either  by  au- 
thority or  the  reason  of  the  thing.  Money  thus  paid  under  a  mistake  of  fact 
b  recoverable,  because  it  is  paid  without  any  actual  consideration,  and  can 
not  equitably  be  retained.  The  rule  is  equitable,  and  may  be  defeated^ 
where  to  allow  the  recovery  would  be  inequitable.  Negligence  in  the  trans- 
action, unattended  with  any  loss  or  harm  resultlug  from  such  negligence  to 
the  other  party,  surely  does  not  impair  the  equity  of  the  claim  against  him. 
8nch  negligence  does  not  touch  the  reason  of  the  rule  allowing  the  recovery. 
If  thai  negUgenoe  oooaistB  in  delay  in  *"«^^""g  the  reclamation,  with  what 
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jnatice  can  the  party  to  whom  the  payment  was  made  aay  that  though  be  r#- 
oeived  the  money  under  a  mistake  of  fact,  and  was  bound  to  retmn  it  a  year 
ago,  and  could  not  justly  or  equitably  keep  it  then,  beoaose  it  did  not  belong 
to  him;  yet  now  that  the  party  paying  hia  neglected  to  let  him  know  of  his 
claim  after  discovery  of  the  mistake,  he  can  justly  and  properly  keep  it  f 
This  would  be  absurd.  The  authorities  are  to  this  effect:  that  negligence  in 
giving  information  of  the  mistake  to  the  other  party  with  resulting  loss  of 
remedy  over,  is  a  defense,  but  otherwise  not.  The  doctrine  rests  on  the  duty 
which  the  party  paying  owes  to  the  other  to  shield  him,  as  far  as  possible, 
from  loss  or  damage  resulting  from  the  mistake  when  he  discovers  that  it  is 
such.  If  the  failure  to  perform  that  duty  results  in  loss  or  damage  to  the 
other  party,  then  it  is  inequitable  that  he  should  be  obliged  to  refund.  But 
if  that  negligence  has  made  no  difference  to  him,  then  it  is  immateriaL** 

The  drawee  of  a  foiged  check  must  give  notice  to  the  party  to  whom  he 
has  paid  it,  and  if  suit  be  brought  without  such  notice  having  been  given,  he 
will  not  be  entitled  to  recover:  UwUed  Staies  v.  Central  NaL  Bank  qf  Phikh 
delphiOf  6  Fed.  Bep.  134.  And  so  the  drawee  must  return,  or  offer  to  retom  it 
to  the  party  to  whom  he  has  paid  it,  and  if  he  does  not,  he  is  guilty  of  saoh 
laches  as  will  defeat  his  recovery:  liedinffUm  v.  TTooeb,  45  Cal.  406. 


Glabk  v.  Laidlaw. 

[4  BOBDIiOH,  8tf .] 

OwNKB  OF  Vbsskl  is  NOT  LIABLE  ON  BoTTOiCBY  BoND  given  by  the  master, 
unless  the  necessity  of  a  loan  at  the  time  it  was  made  is  shown. 

Bond  Itsblf  is  not  Evidencs  op  Kecsssitt  of  a  Loan,  nor  of  the  ab- 
sence of  other  means  of  obtaining  the  money.  This  must  be  shown 
alnmde,  and  otherwise  than  by  the  assertion  of  the  master,  as  he  csn  not 
acquire  an  authority  from  his  own  assertion  only. 

Appeal  from  the  oommercial  court  of  New  Orleans.  The  opin- 
ion states  the  case. 

W.  8.  Upton^  for  the  api>ellant. 

Garter  and  Pierce^  for  the  defendants. 

By  Court,  Mabtin,  J.  The  intervenor,  B.  C.  Olark,  is  appellant 
from  a  judgment  of  nonsuit.  The  facts  of  the  case  are  these :  The 
defendant  Laidlaw  was  the  owner  of  a  steamboat  which  he  char- 
tered to  Maxon  &  Yoxmg,  who  put  the  defendant  Gillet  therein, 
as  master.  She  was  consigned  to  the  plaintiff,  F.  Olark,  in  Ha- 
vana, who  instituted  a  suit  against  the  present  defendants  on  a 
bottomry  bond,  given  to  him  on  the  steamboat,  by  the  other  de- 
fendant, Oillet,  on  an  allegation  that  the  charterers,  not  having 
the  means  to  pay  the  expenses  of  the  voyage,  had  surrendered 
her  to  the  master,  who,  being  tmable  to  procure  money  to  pay 
the  charges  against  her,  and  those  attending  her  return  home, 
otherwise  than  by  an  hypothecation,  had  received  from  him  (7. 
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Clark)  the  sum  of  one  thousand  ihxee  hnndred  and  seyeniy-one 
dollars  and  forty-three  oents,  and  had  given  the  bond  and  bill 
of  exchange  sued  on.  B.  C.  Clark,  a  creditor  of  F.  Clark,  by  a 
judgment,  had  the  present  suit  sold  under  execution,  and,  hay- 
ing become  the  purchaser  of  it,  inteirened.  His  right  to  do  so 
was  doubted  by  the  first  judge,  but  the  view  which  he  took  of 
the  whole  case,  led  him  to  the  conclusion  that  it  was  unnecessaiy 
to  examine  it.  A  nonsuit  was  entered  as  \o  the  interest  of  F. 
Clark,  and  the  suit  proceeded  between  B.  C.  Clark  and  the  de- 
fendants. The  only  evidence  of  the  refusal,  neglect,  or  inability 
of  the  charterers  to  pay  the  expenses  of  the  boat,  and  of  the 
necessity  of  her  hypothecation,  consisted  of  the  recital  of  the 
bottomry  bond,  and  of  the  statements  of  the  defendant  GiUet 
to  F.  Upton.  No  detail  of  the  expenses  was  given.  This  did 
not  appear  to  the  first  judge  sufScient  to  sustain  a  recovezy. 
He,  therefore,  gave  the  judgment  appealed  from.  As  the  defend- 
ants and  appellees  have  not  required  of  us  a  different  judgment 
than  that  of  the  commercial  court,  it  has  not  become  our  duty  to 
examine  the  rights  of  the  intervening  party  and  appellant  under 
the^./a.  The  interest  of  ship  owners  would  be  put  in  great 
jeopardy,  if  they  were  bound  to  pay  any  bill  drawn  on  them,  or 
bottomry  bond  given  by  the  master,  even  in  the  case  in  which 
he  was  put  on  board  by  a  charterer,  without  requiring  proof  of 
the  circumstances  which  authorized  the  master  to  obtain  money 
in  a  foreign  port,  on  the  credit  of  his  owners.  ''The  masteor 
can  not  hypothecate  for  a  pre-existing  debt,  and  the  necessity  of 
a  loan  must  be  shown  to  have  existed  at  the  time  it  was  made:" 
Kenfs  Com.  857;  The  Brig  Hwnter,  Ware,  249.  The  bond  is 
not  evidence  of  this  necessity,  nor  of  the  absence  of  other  means 
of  obtaining  the  money.  This  must  be  shown  aUwade^  and  oth- 
erwise than  by  the  assertion  of  the  master,  as  he  can  not  acquire 
an  authority  from  his  ovni  assertion  only.  The  commercial  court 
did  not  err. 
Judgment  a£Srmed. 

Vaub  Bottombt  Bonds  mat  be  Eubouted  bt  thb  Ownsb  of  a  vessel  at 
the  home  port,  if  the  mooey  obtained  thereon  ui  given  on  maritime  rlAs,  and 
at  the  hasard  of  the  lender,  though  not  applied  to  the  porpoaee  of  the  ship 
or  of  the  voyage:  Chredey  v.  Waterhouatj  36  Am.  Deo.  730^  and  note  referring 
to  other  oaeee  in  this  aeriea.  In  the  C€ue  qfthe  Brig  Bridgeioaltr^  Olontt^  96^ 
the  principal  case  ii  referred  to  with  approval  and  iti  langoage  quoted. 
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DUNBAB  V.  AbMOB. 

[5  BoB&noM,  1.] 

Fabtt  Patzmo  Dra.1t  That  has  bisn  Fbauduuditlt  Baisid  in  M&oonl 
moat  bear  the  1om»  and  can  not  chai^ge  the  drawer  with  it. 

AfPEAL  from  the  district  oonrt  of  the  first  district.  The  opinion 
states  the  case. 

Preston^  for  the  plaintiff. 

L,  Peircey  contra. 

By  Conrty  Mabtin,  J.  The  defendant  resisted  the  plaintiff's 
claim  for  the  proceeds  of  cotton  sold  for  the  latter,  on  an  allega- 
tion that  he  had  paid  his  draft  for  the  amount  of  it.  There  was 
judgment  against  him,  and  he  has  appealed.  It  api>ears  that 
the  plaintiff  drew  on  the  defendant  for  sixty  dollars,  bat  the 
draft  was  altered  so  as  to  be  for  six  hundred  and  sixty,  the  words 
six  hundred  and  being  placed  before  the  word  sixty,  and  the  fig* 
ure  6  before  the  figures  60;  and  that  the  defendant,  unconscious 
of  the  forgery,  paid  six  hundred  and  sixty  dollars.  It  is  insisted, 
that  the  plaintiff  probably  drew  the  bill  so  negligentiy,  as  to 
cause  the  fraud  to  be  imagined,  and  successfully  used  against 
the  defendant;  and  it  is  further  urged,  that  the  bill  was  really 
drawn  for  six  hundred  and  sixiy  dollars.  The  case  presents  a 
simple  question  of  fact,  to  wit:  the  forgery  of  the  bill  paid  by 
the  defendant.  The  first  judge  has  determined  against  him,  and 
we  see  no  ground  on  which  we  may  relieve  him. 

Judgment  affirmed. 

Patiobst  of  Fobosd  Ohxok,  EFraoT  ov:  See  the  note  ioLabmrdt  t.  Obtt* 
tMlaiiUM  Oo.^  amUy  617»  where  this  labjeot  is  discussed. 


Stanton  v.  Pabeeb. 

[5  BoBnmov,  108.] 

Wimess  Who  is  Iokokant  of  Gxnsral  Ohabactkk  of  snotiier  witnea^ 
can  not  be  permitted  to  testify  as  to  his  own  belief  of  his  oredibility. 

Appeal  from  the  commercial  court  of  New  Orleans.    The  opin- 
ion states  the  case. 

Hoffman^  for  the  plaintiff. 

Preston^  for  the  appellant. 

By  Court,  Bullabd,  J.    This  is  an  action  brought  for  the  liqm* 
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dation  and  final  settlement  of  an  alleged  partnership  in  the  sale  of 
ice  between  the  partners,  and  for  the  recovezy  of  the  balance  due 
to  the  plaintiff.  The  defendant  denied  the  existence  of  the  part> 
nership,  and  that  issae  was  tried  by  a  jury,  who  found  in  favor 
of  the  plaintiff.  Auditors  were  then  appointed,  who  reported  a 
balance  in  faTor  of  the  plaintiff,  which  being  contested,  the  mat- 
ter was  again  tried  by  a  jury,  who  sustained  the  result  of  the  op- 
erations of  the  auditors  within  a  few  dollars.  The  court  being 
satisfied  with  the  yerdict,  judgment  was  rendered  accordingly, 
and  the  defendant  has  appealed. 

An  examination  of  the  books  kept  by  the  partners,  together 
with  the  other  evidence,  satisfies  us,  that  no  such  enror  has  been 
committed  as  to  make  it  our  duiy  to  reverse  the  judgment.  The 
partnership  was  very  satisfactorily  shown.  But  the  defendant 
has  brought  to  our  notice  a  bill  of  exceptions,  from  which  it  ap- 
pears, that  after  several  witnesses  had  testified,  that  they  were 
not  acquainted  with  the  general  character  and  standing  of  one 
Cook,  who  had  been  summoned  as  a  vritness  on  the  part  of  the 
plaintiff,  the  defendant's  counsel  proposed  to  ask  the  witnesses, 
whether  they  would  believe  the  said  Cook  on  his  oath  ?  This 
question  was  objected  to,  and  overruled. 

The  court  did  not  err.  A  vritness  who  does  not  know  the  gen- 
eral character  of  another  vritness  can  not  be  permitted  to  testify 
as  to  his  own  belief  of  his  credibiliiy .  The  proper  question  when 
it  is  sought  to  discredit  a  witness  is,  whether  from  the  knowl- 
edge of  the  general  character  and  standing  of  the  witness,  the 
person  interrogated  would  believe  him  on  oath.  Now,  if  such 
person  has  no  knowledge  of  the  general  character  and  reputa- 
tion of  the  witness,  it  is  clear,  that  he  can  not  know  whether  he 
be  unworthy  of  belief,  on  the  score  of  general  bad  character. 
The  reason  of  the  rule  is,  that  no  one  is  supposed  to  be  always 
ready  to  explain  partictdar  actions  suddenly  objected  against, 
whereas,  he  is  always  presumed  to  have  within  his  reach,  evi- 
dence of  general  good  character  and  demeanor:  Oreenl.  Ev. 

Judgment  affirmed. 

Impeaohmxnt  of  Witness:  See  note  to  Stanton  v.  Kibby,  15  Am.  Dec.  95, 

where  this  eubject  is  diBcussed.    The  ci^edit  of  a  witness  must  be  sustained 

or  impeached  by  evidence  of  his  general  character,  and  not  of  his  conduct  in 

particular  cases:  Allen  y.  Young ^  17  Id.  130;  Ehoint  v.  SinUhj  Id.  74.    A  per* 

flOQ  may  testify  as  to  the  general  character  for  truth  of  a  witness,  from  his 

knowledge  derived  from  common  report:  Kimmd  v.  Kvmmdt  8  Id.  655; 

though  evidence  of  the  general  character  of  a  witness  for  chastity  is  inad- 

miBnible  to  impeach  her  credibility:  OUchrUi  v.  McKeef  28  Id.  721.    The 

proper  question  to  be  put  to  a  witness  called  to  impeach  another,  is,  whether 
Ax.  Dbo.  Vox.,  ZXXIX— 84 
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the  innaer  knows  the  general  character  of  the  latter,  and  if  ao,  whether 
from  mch  knowledge  he  would  believe  him  on  oath:  People  y.  Mather,  21  Id. 
122;  Cheu  Y.  Ohese,  Id.  351.  The  same  roles  apply  in  sapporting  the  char- 
acter of  a  witness:  Cheu  Y.  Cheas,  Id.  351.  See  also  Doe  ▼.  Bnganj  33  U. 
466;  FrankU»  Bh.  y.  Pa.  D.  db  M.  8.  JST.  Co.,  Id.  687;  Steneme  y.  Beadk,  U 
Id.  850;  Sitae  y.  MaHer.  Id.  808;  PhOUpe  y.  KntgMd,  Id.  76a 


Kblly  v.  Benediot. 

18  BOBDHOS,  IM.] 

Fmnoir  dob  hot  Unite  Caubbs  of  Actioit  arising  ex  contradu  and  es 
detteU>f  when  It  alleges  that  defendant  agreed  to  tmsport  certain  goods 
for  the  plaintiff,  and  then  sets  forth,  specifically,  the  acts  oonstitnting 
their  negligence  and  defanlt,  by  which  the  goods  were  lost.  In  each  a 
case  the  portion  specifying  the  negligence  may  be  treated  as  snrplosagsu 

OWHSBS   ABM  LlABLB  A8   CoMMOV    OaBBISBS  TOB   MaSTKB's  NlOIiXOKNO^ 

though  they  are  not  on  board  the  vessel  at  the  time  the  accident  hap- 
pened, where  the  master  entered  into  an  agreement  within  his  anthority 
to  transport  certain  goods,  and  fails,  through  his  negligence,  to  deliver 
them. 
OBJionoir  THAT  Dxposmoir  was  Taxkn  without  Nonos,  without  inter- 
rogatories served  upon  the  defendants,  and  that  the  certificate  of  ooai- 
missioner  that  counsel  appeared  for  the  party  was  extrajudicial,  can  not 
be  sustained  when  it  is  apparent  on  the  face  of  the  deposition  that  the 
witness  was  cross-examined,  and  the  court  will  presume  that  the  attor- 
ney had  authority  to  appear,  unless  that  authority  be  denied  on  oath. 

Apsbal  from  the  paxish  court  of  New  Orleans.  The  opink» 
states  the  case. 

Lochett  and  Mcou,  for  the  plaintiff. 

Ohinn  and  OrymeSy  cardra. 

By  Court,  'BuLLKBS>y  J.  The  plaintiff  represents,  that  he  put  om 
board  the  steamboat  General  Brown,  belonging  to  the  defendants, 
and  then  descending  the  Mississippi,  about  thirty  horses,  to  be 
transported  to,  and  deliyered  in  New  Orleans.  That  after  the 
horses  were  taken  on  board,  and  when  the  boat  was  at  or  about  the 
town  of  Helena,  through  the  negligence  and  misconduct  of  the 
captain,  officers,  and  crew,  her  boilers  exploded,  whereby  twelve 
of  his  horses  were  killed,  and  others  badly  injured,  and  a  quan- 
tiiy  of  proyender  was  destroyed.  He  further  represents,  that 
after  the  boat  stopped  at  Helena,  the  saf eiy-Talve  was  not  opened 
so  as  to  let  off  steam,  and  none  was  suffered  to  escape  while  lying 
at  said  place,  and  that  the  explosion  was  occasioned  by  such  neg- 
lect, in  the  attempt  to  put  off  from  the  landing.  He  furthn 
avers,  that  the  officers  of  the  boat  were  running  in  contraventiom 
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of  the  act  of  congress  of  the  seyenth  of  Jolj,  1838.  He  alleges 
the  horses  destroyed  to  be  worth  three  thousand  six  hundred 
dollars.  He  prays  for  judgment  against  the  owners  as  common 
oaxrierSy  and  bound,  in  solido,  as  partners.  The  case  was  sub- 
mitted to  a  jurjy  whose  yerdict  was  in  favor  of  the  plaintiff  for 
two  thousand  five  hundred  dollars,  and  against  the  defendants, 
in  solido.  The  plaintiff  entered  a  remittitur  for  five  hundred 
dollars;  and  judgment  being  rendered  for  the  balance  againsl  the 
defendants,  in  solido,  they  have  appealed. 

Before  the  trial  it  appears,  that  the  defendants  offered  to  file 
an  exception  to  the  petition,  for  that  the  plaintiff  had  made  out 
in  his  petition  a  cause  of  action,  ex  coniractUy  and  in  the  same 
petition  had  set  forth  a  cause  of  action,  ex  delicto;  thus  attempt^ 
ing,  in  the  same  suit,  to  unite  separate  and  distinct  causes  of 
action.  The  court  did  not  err  in  rejecting  this  exception.  The 
petition  sets  forth,  in  our  opinion,  only  a  cause  of  action  grow- 
ing out  of  the  contract  to  convey  a  number  of  horses,  for  hire 
as  common  carriers,  setting  forth  in  general  terms,  that  a  part 
of  them  was  lost  by  the  fault  of  the  captain  and  ofScers  of  the 
boat,  and  then  setting  forth  specifically,  in  what  their  negligence 
and  default  consisted.  But  it  is  upon  the  contract  that  the 
plaintiff  grounds  his  right  to  recover.  That  part  of  the  petition 
which  specifies  the  acts  of  negligence  which  occasioned  tiie  loss, 
may  be  regarded  as  surplusage.  It  would  have  sufficed  to  allege, 
that  the  defendants  undertook  as  carriers  to  convey  the  horses 
for  hire,  and  had  failed  to  do  so,  leaving  to  the  defendants  to 
prove  that  they  were  prevented  from  complying  with  their  con- 
tract  by  vis  nuyor. 

It  is  contended  that  neither  of  the  defendants  was  on 
board,  and  could  not,  therefore,  have  prevented  the  accident, 
and  consequentiy  are  not  liable,  according  to  article  2299  of 
the  civil  code.  In  support  of  this  ground  we  are  referred  to  the 
case  of  Pcdfrey  v.  Kerr  et  al.,  8  Mart.  (N.  S.)  504.  The  article 
above  cited  comes  under  the  head  of  offenses  and  quasi  offenses 
in  the  code,  and  only  makes  the  employer  liable  for  the  torts  of 
servants  and  overseers,  when  they  could  have  prevented  the  act 
which  caused  the  damage,  and  failed  to  do  so.  But  in  the  present 
case,  the  contract  was  made  with  the  captain,  acting  within  the 
scope  of  his  authority,  and  it  was  violated  by  a  failure,  through 
his  negligence,  to  deliver  the  horses.  We  have  already  said,  that 
this  does  not  appear  to  us  to  be  an  action  for  a  quasi  offense: 
Baralaria  and  Lafourche  Canal  Co.  v.  Field  et  oZ.,  17  La.  421. 

It  is  next  urged,  that  the  court  erred  in  not  rejecting  a  depo« 


532  Ejxly  v.  Benedict.  [Louisiana^ 

miioii  of  Hociglan,  which  was  objected  to  on  the  groxind,  that  it 
was  taken  without  notice,  without  intenogatories  served  upon 
the  defendants,  and  that  the  certificate  of  the  commissioner,  that 
Mr.  Josephs  appeared  for  the  counsel  of  record,  was  extra- 
judicial; and  because  it  did  not  appear  that  the  witness  was  not 
within  the  jurisdiction  of  the  court  at  the  time  of  the  trial.  The 
court  did  not  err.  It  is  apparent  on  the  face  of  the  deposition, 
that  the  witiiees  was  cross-examined,  and  we  are  to  presume  that 
Mr.  Josephs  had  authority  to  appear,  either  from  the  client,  or 
the  counsel  of  record,  unless  that  authority  be  denied  on  oath. 
Before  the  deposition  was  read  to  the  juiy,  a  witness  swore  that 
Hoaglan  was  not  a  resident  of  the  citj  or  state,  and  a  subpoona 
was  produced  with  a  return  of  "  not  found."  Upon  the  merits, 
we  are  of  opinion  that  the  evidence  authorized  the  jury  to  con- 
clude that  the  loss  was  occasioned  by  the  want  of  care  and  skill 
in  those  who  had  charge  of  the  steamboat.  She  remained  at  the 
landing  from  five  to  fifteen  minutes,  and  the  weight  of  evidence 
is,  that  during  that  time  there  was  no  escape  of  steam,  and  that 
the  fires  woe  kept  up.  Independently  of  the  act  of  congress  of 
1838,  there  is  enough  to  satisfy  us  that  the  officers  of  the  steam- 
boat were  in  fiiult,  and  that  the  explosion  can  be  accounted  for 
on  no  other  hypothesis.  The  amount  of  indemnity  to  which  the 
plaintiff  is  entitled,  is  more  doubtful.  The  jury  found  two  thou- 
sand five  hundred  dollars,  the  plaintiff  remitted  five  hundred 
dollars,  and  the  court  below  was  satisfied  with  that,  as  a  just 
measure  of  indOTuiity;  and  we  can  not  say  it  is  so  unsupported 
by  evidence,  as  to  authorize  us  to  interfere. 
Judgment  affirmed. 

JonmsE  ov  Causu  ow  Aonoir:  See  Staifti  v.  ITeitoott,  2  Auk  Deo.  109| 
MUea  T.  OldfiM,  Id.  412;  Norria  v.  School  DiBtriet  No.  1,  28  Id.  1S2;  WlApj^ 
V.  /WZer,  29  Id.  330;  Ton  I>etiMfi  ▼.  Bhmi,  Id.  682.  The  subject  of  multif!^ 
rioosnees  ia  diaccassed  at  length  in  the  case  of  F^Own  v.  i^eSotM,  15  Id.  412. 

Own  BBS  OF  Vessel  are  Liable  fob  Master's  Breaohbs  of  the  contnot 
of  freight  or  of  passage,  and  may  be  held  therefor:  JTeene  t.  Lmardi,  26  Am. 
Dec  478.  And  for  the  non-observanoe  by  the  master  of  an  established  cos- 
lom,  by  which  a  vessel  descending  a  river  ii  required  to  give  way  to  one 
ascending:  Jones  v.  Pitcher,  24  Id.  716.  Alao  for  the  act  of  hia  agent,  who, 
without  hia  knowledge,  receivea  gooda  for  carriage,  when  the  agent  was 
aocnatomed  to  act  for  him  generally  in  the  capacity  of  maater,  and  bad  en- 
tire charge  of  the  veasel,  although  it  was  usually  employed  in  transporting 
the  gooda  of  the  owner,  except  occaaionally,  when,  in  order  to  form  a  com- 
plete  cargo,  he  received  and  carried  the  goods  of  othera  upon  personal  appli- 
cation being  made  to  him:  McClure  v.  Richardson^  33  Id.  105. 

NonoE  or  Taking  DEPOsmoN  must  be  Given,  otherwise  it  can  not  be 
used  as  evidence:  Woodward  v.  SpiUer,  25  Am.  Dec  139.    The  notioe  mnal 
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Bpedfy  the  time  and  place  of  the  taking:  Hunter  v.  F^tkher,  16  Id.  738;  and 
if  the  deposition  is  taken  at  a  dififerent  time,  it  should  not  be  admitted:  Ketm 
V,  Newell^  14  Id.  321.  Bat  a  deposition  taken  without  notioe  to  all  the  par* 
ties,  is  admissible  against  such  defendants  as  have  been  notified,  provided 
the  nature  of  the  action  allows  of  separate  Terdicts:  /ones  v.  Pitcher,  24  Id. 
716;  and  it  is  admissible,  though  notioe  of  the  taking  is  not  proved,  if  it  a^ 
pear  that  the  opposite  party  was  present  and  cross-ezamiiied:  Rogen  ▼.  YTil- 
•on,  12  Id.  61. 

AuTHOBiTT  OF  Attornst  Who  Appeabs  IK  Caubb  IS  FftssuMKD:  See  note 
to  MeAlexcmder  v.  Wright^  16  Am.  Peo.  98,  where  this  subject  is  discussed; 
ffenek  v.  TodhurUer,  16  Id.  300.  The  employment  of  an  attorney  is  suffi- 
eiently  proved  by  his  acting  as  such  for  the  plaintiff,  and  being  reoogniasd 
as  acting  in  that  capacity  on  the  records  of  the  court:  SmaUwood  v.  ^ortofl* 
87  Id.  3a 


LeFBANOOIS  V.    CHABBOin^. 

[6  BoBzmoir,  185.] 

Fabtt  Lxayino  Emfloyhkmt  beforb  EzFiBATioir  OF  Tebh  or  Sbbtioi 
does  not  forfeit  her  right  to  the  wages  that  have  already  aocmed,  wheat 
she  is  employed  for  three  years  at  a  yearly  salary,  and  her  employer  does 
not  pay  her  either  yearly  or  quarterly. 

Appeal  from  the  district  court  of  the  first  district  ^e  opin- 
ion states  the  case. 

Castera,  for  the  plaintiff. 

Boselius,  for  the  appellant. 

By  Court,  Mobpht,  J.  The  petitioner  claims  eight  hundred  and 
thirty-one  dollars  and  thirty-seven  cents,  as  a  balance  due  for  her 
services  as  a  teacher  of  the  defendant's  children,  from  the  twenty- 
third  of  February,  1839,  to  the  twenty-fourth  of  October,  18^, 
at  the  rate  of  eight  hundred  dollars  per  annum.  The  defend- 
ant avers,  that  he  engaged  the  petitioner  as  a  teacher,  at  the 
yearly  salary  of  eight  hundred  dollars,  for  the  term  of  three 
years,  to  be  computed  from  the  tweniy-third  of  February,  1889; 
and  that  it  was  agreed  and  understood,  that  she  should  teach 
six  children  for  the  aforesaid  salary,  and  that  she  was  to  have 
her  boarding  and  lodging  at  his  house  during  all  this  time;  but 
that  in  violation  of  her  contract,  the  petitioner  refused  to  in- 
struct the  number  of  children  agreed  upon,  and  left  the  house 
and  employment  of  the  defendant  before  the  expiration  of  the 
term  above  stated,  without  any  legal  or  reasonable  cause,  and 
without  his  knowledge  and  consent;  that  by  such  a  violation  of 
her  contract,  the  plaintiff  has  lost  and  forfeited  any  claim  for 
services  she  might  otherwise  have;  and  that  the  ftmo>nnt  paid 
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was  an  ample  compensation  for  the  services  she  actoallj  ren* 
dered.  The  plaintiff  had  a  Terdict  and  judgment  below  in  her 
fayor,  and  the  defendant  appealed.  The  testimony,  in  onr 
opinion,  fully  supports  the  Terdict.  By  leaving  the  defendant's 
house  before  the  expiration  of  the  three  years  die  had  agreed  to 
stay,  the  plaintiff  did  not  forfeit  her  salaiy.  The  defendant's 
bilure  to  pay  her,  either  quarterly,  or  by  the  year,  released  her 
from  the  contract.  After  giving  defendant  notice,  that  she 
could  remain  no  longer,  unless  paid,  she  left  his  house,  and 
brought  the  present  suit.  This  she  had  clearly  a  right  to  do. 
As  to  the  alleged  refusal  of  the  plaintiff  to  instruct  six  children 
at  the  defendant's  house,  pursuant  to  her  agreement,  the  tes- 
timony shows,  that  a  few  weeks  after  she  commenced  teaching 
defendant's  children,  who  were  three  in  number,  she  refused  to 
take  charge  of  a  child  of  Volant  Labarre.  From  the  testimony 
of  one  of  the  defendant's  own  witnesses,  the  agreement  appears 
to  haye  been,  that  the  six  children,  to  whose  tuition  the  plaintiff 
was  to  attend,  should  be  taken  from  the  family  of  defendant,  to 
whom  Yolant  Labarre  is  in  no  wise  related.  No  other  child  was 
ever  offered  to  be  put  under  the  plaintiff's  care;  and  in  a  cor- 
respondence which  took  place  between  the  plaintiff  and  the  de- 
fendant, the  latter  frequently  deplores  his  inability  to  pay  her 
sal^try,  but  makes  no  complaint  whateyer  of  any  breach  of  con- 
tnust  on  her  part.  There  is,  howeyer,  in  the  yerdict,  a  small 
error  which  must  be  corrected.  In  the  plaintiff's  account,  an- 
nexed to  her  petition,  the  defendant  is  credited  on  the  second 
of  May,  1840,  only  with  three  hundred  dollars,  when  by  a  re- 
ceipt, which  we  find  in  the  record,  he  appears  on  that  day,  to 
have  paid  plaintiff  three  hundred  and  sixiy-one  dollars  and 
sixiy-three  cents. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of 
the  district  court  be  so  amended,  that  the  plaintiff  do  recoyer  of 
the  defendant  only  the  sum  of  seyen  hundred  and  sixty-nine 
dollars  and  seyeniy-four  cents,  with  costs  below;  those  of  this 
appeal  to  be  borne  by  her. 

Apportxonmxnt  or  SERyANr's  Ck>NTBAcr. — ^The  role  of  the  Engliah  caset 
is,  that  a  servant,  prevented  by  his  master's  misconduct  from  peif onning  the 
contract,  is  entitled  to  the  stipulated  wages  for  the  whole  time;  and  that,  on 
the  other  hand,  he  is  entitled  to  nothing  if  he  leaves  the  service  voluntarily: 
Byrd  v.  Bojfdf  17  Am.  Deo.  740.  Thus,  one  who  contracts  to  serve  another 
for  a  specified  period,  can  not  recover  anything  for  a  less  period  when  he  ter^ 
minates  his  service  without  the  consent  or  fault  of  his  employer:  Mortmain 
V.  L^mix,  12  Id.  485;  McAHUan  v.  VanderUp,  7  Id.  299;  WriglU  v.  Ttanur, 
18  Id.  35;  SicheU  v.  PaU/kon,  28  Id.  527.    Though  the  oontnuy  rule  is  held 
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hk  Phdps  Y.  Shddcn,  23  Id.  650,  and  BriUon  ▼.  Turner,  26  Id.  718;  in  the 
Iwt  caae  it  being  held,  that  one  who  agreed  to  work  a  specified  time  for  an 
entire  sum,  may  recover  for  the  value  of  his  services  rendered  and  received, 
althnugh  he  leave  the  employment  before  the  completion  of  the  time  and 
■gainst  his  employer's  consent.  But  a  servant  dischai^ed  for  misconduct  is 
Mt  entitled  to  any  compensation:  Posey  v.  Oarth,  36  Id.  183:  LibhaH  v.  Wood, 
Id.  461. 

QuAHTUM  MzBTTiT  UNDEB  Sfbchal  Ck>irrBACT.— This  subject  is  dieouased 
at  length  in  the  note  to  Hayward  v.  Leondrd^  19  Am.  Deo.  268. 


Deaveb  v.  Bedfobb. 

[5  BOBHSOX,  MS.] 

Ooomamn  of  Vssgobl  Bxokivino  Goods  Which  abb  to  bb  Bbshipfbd  to 
plaintiff's  place  of  residence,  are  not  guilty  of  such  negligence  as  will  charge 
them  with  their  subsequent  loss,  when  they  keep  the  goods  without  i^ 
prising  the  plaintiff  of  their  arrival,  if  they  advertise  that  fact  in  the 
paper,  and  ship  them  in  a  vessel  whose  captain  had  been  anthoriaed  by 
the  plaintiff  to  bring  them. 

VaouoBNGB  IN  Faujno  to  Inbubb  not  bbino  Ubobd^  it  would  be  im- 
proper to  coDsider  it. 

AfVEAL  from  the  parish  court  of  New  Orleans.  The  opinion 
■taites  the  case. 

DureU,  for  the  appellant. 

Lockett  and  Micou^  contra. 

'Brj  Oourt,  Mabtin,  J.  The  defendants,  as  consignees  of  a  ship 
which  arriyed  at  New  Orleans,  receiyed  goods  which  had  been 
shipped  for  the  plaintiff,  who  resides  at  St.  Louis,  and  sent 
ihem  to  him  by  a  boat  from  that  town,  the  master  of  which 
stated,  that  he  was  requested  to  bring  such  goods  as  might  be 
in  New  Orleans  for  the  plaintiff.  The  boat  was  lost  on  the  waj; 
and  the  present  suit  was  brought  for  the  yalue  of  the  goods,  on 
the  ground  that  the  defendants,  as  yiegoinarwni  geslores,  had  been 
guilty  of  a  gross  neglect  in  keeping  the  goods  a  long  time, 
without  apprising  the  plaintiff  of  their  arriyal.  There  was  a 
judgment  for  the  defendants,  and  the  plaintiff  appealed. 

It  does  not  appear  to  us,  that  the  court  erred.  The  loss  of 
the  goods  was  in  consequence  of  a  fortuitous  eyent — ^the  loss  of 
{he  boat  bjits  running  on  a  snag.  This  was  not  attributable  to 
anj  neglect  of  the  defendants,  in  not  sending  the  goods  sooner, 
for  the  risk  of  theyoyage  must  haye  been  the  same  on  an  earlier 
one.  Damages  are  not  daimed  for  the  neglect  to  make  insur« 
anoe,  for  the  word  insurance  is  not  to  be  found  in  the  whole 
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record,  nor  appears  to  haye  been  uttered  below.  Had  such  a 
claim  been  made,  the  plaintiff  ought  to  haye  accompanied  it 
-with  some  evidence  of  the  usage  of  commerce  in  New  Orleans, 
as  to  goods  sent  up  the  river  by  steamboats.  But  there  is  not 
a  tittle  of  evidence  on  that  head.  As  the  neglect  to  insure  was 
not  urged,  it  would  have  been  improper  in  the  inferior  judge  to 
have  considered  it.  On  the  arrival  of  the  goods  in  New  Orleans, 
the  defendants,  though  they  were  not  the  consignees  of  them, 
correctly  took  them,  as  consignees  of  the  ship,  as  the  consignor 
of  her  had  a  claim  for  the  freight  which  his  consignees  were 
bound  to  enforce.  The  charge  which  they  took  of  them,  occa- 
sioned costs  of  drayage,  storage,  etc.,  which  were  superadded 
to  the  freight,  and  formed  a  lien  on  the  goods.  The  defendants 
took  the  best  means  they  could,  to  inform  any  friend  the  plaint- 
iff might  have  had  in  New  Orleans,  of  the  arrival  of  the  goods, 
by  advertising  them.  They  do  not  appear  to  have  had  any 
proper  opportoniiy  to  part  with  the  goods,  till  that  which  was 
offered  by  the  master  of  the  boat,  by  which  they  sent  them.  It 
is  in  evidence,  that  the  plaintiff  had  desired  the  latter  to  bring 
up  any  goods  of  his  which  might  be  in  New  Orleans* 
Judgment  a£Srmed. 

DsuvBRT  BT  Bhjffer,— The  duty  and  liability  of  a  ahipper  in  the  dettv* 
iry  of  goods  is  treated  of  at  length  in  the  note  to  Odtnmder  v.  j^^mbu,  8  Am. 
Deo.  211. 


Lambeth  v.  Tubnbull. 

[S  BoBmoH,  364.1 

QooDB  SmPFED  TO  Factob  can  not  be  SmzED  ON  BxBcnmoir  againit  ikm 
•hipper,  when  the  factor,  on  the  strength  of  the  shipment^  aooepted  dnfti 
diawn  by  the  shipper. 

FlOTOK  ACOBFTZKG  DbATT  ON  THX  FaXIH  Or  GoODS  CONSIONBD  to  him  is 

regarded  as  making  an  advance  on  the  goods,  and  has  for  the  amoont  the 
same  lien  or  privilege  as  thoagh  the  money  had  been  paid,  and  other 
creditors  who  have  no  privilege  oan  not  take  the  propei'ty  ftom  him  with* 
OHt  paying  the  advances. 

Cbbditob  1II78T  Show  that  Faoior  is  not  Bound  to  Pat  I>bavtb  in  or> 
der  to  make  his  seisnre  valid;  it  ui  not  saffioient  to  show  that  there  was 
no  consideration  between  the  shipper  and  the  payee,  the  draft  having 
been  accepted  and  transferred  to  a  Ixmajide  holder. 

FiOT  that  Dravt  has  not  bsbn  Paid  does  not  validate  seizure. 

AsvELL  from  the  commercial  court  of  New  Orleans.    The  opin- 
ion states  the  case. 

0.  M.  JoneB^  for  the  plaintiffii. 
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Peyton  and  J.  W.  Smiih,  for  the  intervenoxs. 

By  Court,  Gabland,  J.  The  plaintifb  haTing  judgment  against 
the  defendant  for  a  large  amount,  issued  an  execution,  by  virtue 
of  which  the  sheriff  seized  on  the  seventeenth  of  January,  1843, 
one  hundred  and  forty-five  bales  of  cotton,  marked  S.,  as  the 
property  of  said  defendant.  Whereupon,  Peyton  H.  Skipwith 
presented  his  petition,  alleging,  that  he  was  the  factor  of  the 
defendant,  who  was,  at  the  time  the  cotton  was  seized,  indebted 
to  him  for  acceptances,  and  advances  on  account  of  the  same, 
to  the  amount  of  four  thousand  seven  himdzed  and  thirty-five 
dollars  and  eighty-two  cents.  He  further  states,  that  previous 
to  the  seizure,  the  defendant  had,  in  the  state  of  Mississippi,  for 
the  purpose  of  i>aying  a  balance  due,  and  for  the  purpose  of 
meeting  certain  acceptances,  which  would  shortly  mature,  de- 
fivered  to  the  opponent  the  actual  possession  of  said  cotton, 
which  was  forwarded  by  his  agent  in  his  (opponent's)  name,  and 
was  received,  together  with  the  bill  of  lading,  previous  to  the 
seizure.  That  the  value  of  the  cotton  is  not  equal  to  the  bal- 
ance due,  and  the  acceptances.  He,  therefore,  prays  that  the 
cotton  may  be  restored  to  him,  and  the  sheriff  enjoined  from 
proceeding  to  sell  the  same.  The  plaintiffs,  for  answer  to  this 
opposition,  deny  generally  aU  the  allegations,  and  further  aver, 
that  if  the  acceptances  mentioned  were  given,  it  was  for  the  pur- 
pose of  covering  the  cotton,  and  protecting  it  from  seizure  by 
Tnmbull's  creditors.  They  allege,  that  no  consideration  was 
given  for  the  drafts,  nor  have  they  ever  been  put  in  circulation. 
That  the  opponent  has  never  paid  them,  nor  is  he  bound  for  the 
same. 

The  evidence  shows,  that  the  opponent,  in  the  year  1842,  fur- 
nished the  defendant  a  considerable  quantity  of  cotton  bagging, 
bale  rope,  and  other  supplies  for  his  plantation.  About  the 
last  of  December,  1842,  or  the  commencement  of  Januaiy,  1848, 
the  opponent  accepted  for  Tumbull  four  drafts,  or  bills  of  ex- 
change, one  of  which  was  drawn  in  favor  of  Andrew  Tumbull, 
for  two  thousand  six  himdred  and  fifty  dollars,  payable  at  thirty 
days,  and  is  now  held  by  Bogart,  who  presented  it  for  payment 
after  maturiiy,  and  had  it  protested.  A  second  was  in  favor  of 
McKee,  for  five  hundred  dollars;  a  third  for  six  hundred  dol- 
lars, in  favor  of  Dahlgren;  and  a  fourth  for  six  hundred  and 
fifty  dollars,  delivered  to  JaclcBon.  The  last  mentioned  draft 
being  accepted,  was  delivered  to  Jackson,  about  the  sixteenth  of 
January,  1843,  in  payment  of  his  wages  as  an  overseer  on  Turn- 
bull's  plantation;  the  draft  of  five  hundred  dollars  was  delivered 
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to  MoEee,  about  the  same  tiine,  in  payment  of  his  wages  as  an 
oveiseer  on  another  plantation.  The  draft  of  two  thousand  six 
hundred  and  fifty  dollars,  it  is  shown,  was  giyen  to  Andrew 
Turnbull,  as  a  loan,  he  having  given  his  note  for  the  amount, 
payable  at  a  future  period,  with  interest  at  eight  per  cent,  per 
annum.  It  is  further  proved,  that  Robert  J.  Turnbull  was  in^ 
debted  to  the  estate  of  Joseph  Niebert,  of  which  Dahlgren  is 
administrator;  but  whether  the  draft  for  six  hundred  dollars 
was  delivered  to  him,  is  not  shown.  About  the  time  when  these 
bills  were  accepted,  Turnbull  gave  an  order  to  his  overseer  to  de- 
liver to  P.  H.  Skipwith,  or  his  order,  the  cotton  in  question. 
It  was  delivered  to  G.  G.  Skipwith,  as  agent  of  his  brother, 
marked  with  the  letter  S.,  and  shipped  by  him  on  the  eleventh 
of  January,  1843,  to  his  principal  in  New  Orleans,  where  it  was 
seized  on  the  seventeenth  of  January.  The  witness  testifies, 
that  at  the  time  of  the  shipment,  the  defendant  Turnbull  had 
no  control,  direct  or  indirect,  over  the  cotton,  it  having  been 
delivered  to  him;  and  that  he  understood,  at  the  time  of  deliv- 
ery, that  it  was  to  pay  for  advances  of  cash  and  acceptances 
given.  Andrew  Turnbull  is  the  brother  of  Robert,  the  defend- 
ant, and  both  are  shown  to  be  large  planters  in  the  state  of 
Mississippi. 

The  judge  of  the  commercial  court  decreed,  that  Skipwith 
should  be  allowed  the  sum  of  two  thousand  one  hundred  and 
sixty-four  dollars  and  seveniynseven  cents,  with  five  per  cent,  in- 
terest until  paid;  but  as  to  the  draft  of  two  thousand  six  hundred 
and  fif iy  dollars,  he  refused  to  allow  it,  because  he  says,  there 
is  no  evidence  of  a  consideration  having  passed  from  Andrew 
Turnbull  to  Robert,  the  defendant,  for  it;  that  Andrew  and  Rob- 
ert are  brothers;  and  the  draft  was  not  presented  by  Bogart,  or 
any  other  person  for  payment,  for  nearly  two  months  after  it 
was  due.  From  this  judgment  both  parties  have  appealed;  the 
opponent  alleging,  that  the  acceptance  of  two  thousand  six  hun- 
dred and  fifty  dollars,  should  be  allowed  to  him,  and  the  plaint- 
iffii,  that  none  of  the  drafts  should  be  allowed  as  the  opponent, 
had  not  i)aid  them.  In  the  case  of  Turpin  v.  Beynolds,  14  La. 
473,  we  held,  that  where  a  factor  or  merchant  accepts  a  bill  on 
the  faith  of  produce  consigned  to  him,  it  is  to  be  considered  as 
an  advance  on  it,  and  he  has,  for  the  amount,  the  same  privilege 
as  though  the  money  had  been  paid,  and  that  other  creditors^ 
who  have  no  privilege,  can  not  take  the  property  from  him,  with* 
out  paying  his  advances.  In  the  case  of  FoweU  v.  Aikend  Owinn^ 
18  Id.  828,  in  which  the  present  plaintifb  were  intervenors,  we 
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held^  that  where  cotton  is  shipped  to  consignees  who  are  entitled 
to  a  privilege,  so  that  the  consignor  or  owner  could  not  take  it 
out  of  their  hands  without  paying  the  adyances,  a  creditor  of 
the  owner  could  not  attach.  The  plaintiffs  had  the  benefit  of 
this  principle  two  jears  ago,  and  can  not  complain  of  being 
bonnd  by  it  now.  We  will  now  suppose,  that  Turnbull  was  to 
go  to  SUpwith  (this  seizure  being  out  of  the  question),  and  de- 
mand from  him  the  cotton  in  controyersy.  The  latter  would  un- 
questionably haye  a  right  to  refuse  the  delivery,  imtil  he  was 
released  from  his  acceptances,  and  repaid  his  advances  on  the 
same;  and  it  would  not  be  competent  for  Turnbull  to  say,  that 
the  acceptances  were  without  consideration  between  himself  and 
the  drawees  of  the  drafts,  even  if  he  could  show,  that  Skipwith 
was  a  party  to  the  fraud,  or  had  knowledge  of  the  want  of  con- 
sideration. He  could  not  allege  his  own  turpitude.  A  creditor 
of  Turnbull  can  claim  no  more  than  his  debtor  is  entitled  to, 
unless  he  can  show  the  fraudulent  intent  of  the  parties.  In  this 
case,  it  is  not  sufficient  to  show,  that  there  was  no  consideration 
between  Andrew  and  Bobert  TumbuU;  it  must  be  shown,  that 
Skipwith  is  not  bound  to  pay  the  draft  which  he  has  accepted. 
His  acceptance  binds  him  to  pay  Bogart,  the  holder,  against 
whom  no  charge  of  fraud  is  alleged.  The  argument  derived 
from  the  fact,  that  the  draft  has  not  been  paid,  weighs  very  lit- 
tle in  fayor  of  the  plaintiffs,  as  by  their  act,  the  opponent  was 
deprived  of  the  means  placed  in  his  hands  to  pay  it. 

We  are  of  opinion,  that  the  court  below  did  not  err  in  say- 
ing, that  the  opponent  was  entitled  to  hold  in  his  hands  the 
amount  of  the  drafts  delivered  to  Jackson,  McEee,  and  Dahl- 
gren.  In  relation  to  the  supplies  there  is  no  contest.  But  as 
to  the  draft  for  two  thousand  ax  hundred  and  fifty  dollars,  we 
think,  it  did  err.  We  do  not  see  sufficient  evidence  of  fraud  as 
between  Andrew  and  Bobert  Turnbull,  and  none  at  all  on  the 
part  of  the  opponent.  The  judgment,  besides  being  erroneous 
in  this  respect,  is  also  erroneous  in  another.  It  decrees,  that 
the  opponent  recover  of  the  defendant  the  sum  of  two  thousand 
one  hundred  and  sixty-four  dollars  and  seveniy-seven  cents, 
with  five  per  cent,  interest  from  date,  to  be  paid  by  preference 
out  of  the  property  seized.  Neither  parly  asks  for  such  a  judg- 
ment, and  Turnbull  was  not  before  the  court  The  opponent 
prays  that  the  cotton  may  be  restored  to  him,  to  be  disposed 
of  by  him,  and  we  think  he  is  entitled  to  it,  or  to  the  proceeds, 
if  by  consent  of  parties  it  has  been  sold.  We  have  not  noticed 
the  bills  of  exception  taken  to  the  admissibilily  of  certain  por- 
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tions  of  the  depositionB  offered  bj  the  opponent,  as  we  ha^e 
found  sufficient  testimony,  without  adverting  to  the  objection- 
able portion* 

The  judgment  of  the  commercial  court  is,  therefore,  annulled 
and  reversed,  and  it  is  ordered  and  decreed,  that  the  one  hun- 
dred and  f ortj-fiye  bales  of  cotton  mentioned  in  the  opposition, 
and  seized  by  the  sheriff,  be  restored  to  the  possession  of  the 
opx>onent,  Peyton  H.  Skipwith;  or  in  case  of  its  having  been 
sold,  that  the  proceeds  thereof  be  paid  to  him,  to  be  applied  to 
the  payment  of  the  advances  and  acceptances  made  by  him  for 
Robert  J.  Tumbull,  as  mentioned  in  the  opposition  of  said 
Bkipwith;  and,  after  paying  the  same,  if  any  balance  remain, 
it  shall  be  paid  to  the  plaintiffs;  they  paying  the  coats  in  both 
courts. 


iMTSRVsniDV.— Thifl  rabjeot  ii  diaoniMied  in  the  note  to  .fiiroipii  v.  Saiti,  16 
Am.  Deo.  175. 

Bights  or  Faotobs  ovzb  Goods. — Where  a  &otor,  in  order  to  meet  dnffai 
drawn  on  him  by  his  principal  and  aooepted,  eells  the  goods  on  credit,  and 
takes  a  note  payable  to  himself,  which  he  indorses  and  sella  for  money,  and 
the  maker's  ineolveiu^  compels  the  factor  to  pay  the  note,  he  may  recover 
the  amount  from  his  principal:  Ortefy  v.  BartleUf  10  Am.  Dec  5i.  As  to 
when  a  factor  has  a  lien  on  the  goods,  see  Oage  v.  AlUaon,  2  Id.  682;  Hodgttm 
V.  Paydon,  6  Id.  439;  Bowie  v.  I^apier,  10  Id.  641;  PaUentm  ▼.  ifctiUk^y, 
18  Id.  208;  Ward  ▼.  Bnuidi,  Id.  852. 


HrroHoooK  v.  Nobth. 

[5  BOBEMSOX,  828.] 

To  BiPiL  FaEBUHFTioN  or  Malxob  AiTD  Waut  or  Just  GUeUSB  in  an  actioB 
for  malicious  prosecution,  evidence  that  defendant  had  good  reasons  to 
suspect  plaintiff  to  be  connected  with  a  plan  to  break  into  and  rob  his 
store  is  admissible  under  the  general  issue. 

Idbk.»Evidbncs  that  at  THi  Monzrr  or  ths  Abbist  of  the  plaintifl^  ho 
was  in  company  and  Msodated  with  a  person  of  bad  chaiaotcr  and  ooa- 
dnot,  and  that  he  harbored  and  habitually  associated  with  such  person, 
rendering  him  obnoxious  to  suspicion,  is  admissible  to  rebut  the  infer- 
ence of  malice,  and  to  show  just  cause  for  his  arrest. 

Idem. — AtJi  Cibouii8tancss  Attending  thx  Tbansaction  tending  to  show 
the  defendant's  motives,  ought  to  be  inquired  into,  although  they  do  nol 
appear  to  the  defendant  sufficiently  strong  to  auifaoriie  him  to  make  oath 
to  the  belief  of  the  ezistenoe  of  some  criminal  intent  on  the  part  of  the 
plaintiff. 

Appeal  from  the  district  court  of  the  first  district    The  opin- 
ion states  the  case. 
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Cohen,  for  the  plaintiff. 

Bradford  and  Orymea,  for  the  appellant. 

By  Courti  Bullabd,  J.  The  plaintiff  seeks  redress  in  this  action 
for  slanderous  words  uttered  against  him,  and  for  &lse  imprison* 
ment  instigated  by  the  defendant.  He  represents  that  he  was 
pointed  out  by  the  defendant  to  the  policeman  as  a  suspicious 
character,  and  ordered  to  be  arrested.  That  he  was  conducted 
through  the  city  as  a  common  felon,  his  pockets  searched,  and  that 
he  was  confined  in  the  police  jail,  where  he  was  obliged  to  stand 
up  all  night.  That  in  the  morning  he  was  put  into  a  cachot,  oz 
duxigeon,  and  there  watched  with  other  persons,  among  others, 
a  negro  fastened  in  the  stocks.  That  he  was  afterwards  taken  be- 
fore the  recorder  of  the  first  municipality,  who  required  bail,  which 
the  petitioner  could  not  give,  because  he  had  no  opportunity  to 
oommunicate  with  his  friends.  That  he  was,  thereupon,  hand* 
cuffed  and  conyeyed  to  prison,  where  he  was  confined  from  the 
fourth  to  the  fifteenth  of  January,  1841,  when  he  was  brought 
before  the  recorder  and  honorably  discharged.  He  charges  these 
acts  to  have  been  done  maliciously,  and  without  probable  cause. 
The  petition  discloses  acts  of  high-handed  oppression  and  out- 
rage. The  plaintiff  was  not  charged  on  oath  with  any  criminal 
offense;  he  was  dragged  through  the  streets  as  a  felon,  and  con- 
fined for  ten  days  in  a  loathsome  jail.  He  recovered  a  judgment 
for  one  thousand  dollars  damages,  and  the  defendant  appealed* 

Our  attention  is  called  to  a  bill  of  exceptions,  from  which  it 
appears,  that  the  defendant  offered  to  call  witnesses  to  prove, 
that  on  the  evening  on  which  the  plaintiff  was  arrested,  the  de- 
fendant had  good  reasons  to  suspect  and  believe  that  a  plan  had 
been  laid,  and  was  about  to  be  carried  into  effect,  that  evening, 
to  break  into  and  rob  his  store,  and  to  connect  the  plaintiff  with 
said  plan  and  intent  to  break  in  and  rob  the  said  store,  and 
thereby  to  repel  the  plaintiff's  allegation  of  malice  and  want  of 
just  cause,  and  to  show  just  cause  for  calling  in  the  police,  and 
their  arrest  of  the  plaintiff.  The  plaintiff's  objection  to  such  evi- 
dence was  sustained  by  the  court,  and  the  defendant  took  his 
bill  of  exceptions. 

Although  the  defendant  did  not  make  any  affidavit  before  the 
recorder,  which  would  have  authorized  a  criminal  prosecution, 
and  has  not  pleaded  in  justification,  but  relies  upon  the  general 
issue,  yet  as  the  plaintiff  charges  him  with  malice,  we  think  the 
evidence  offered  was  admissible,  in  mitigation  of  damages.  It 
appears,  by  a  second  bill  of  exceptions,  that  the  defendant  fur- 
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iher  offered  witnesses  to  proye,  that,  at  the  moment  of  the  arrest 
of  the  plaintiff,  he  was  in  company  and  associated  with  a  person 
of  bad  character  and  conduct;  and  harbored  and  habituiJly  as- 
sociated with  such  person,  rendering  him  obnoxious  to  suspicion 
himself,  and  thereby  to  rebut  the  inference  of  malice  on  the  part 
of  the  defendant,  and  to  show  just  cause  for.  his  arrest.  We  are 
of  opinion  the  judge  ought  to  have  permitted,  in  mitigation  of 
damages,  the  latitude  of  proof  asked  for  by  the  defendant.  It 
may  be  true,  that  those  circumstances  did  not  appear  to  the  de- 
fendant suffidentiy  strong  to  authorize  him  to  make  oath  to  the 
belief  of  the  existence  of  some  criminal  intent  on  the  i>art  of  the 
plaintiff,  yet  all  the  circumstances  attending  the  transaction^ 
tending  to  show  the  defendant's  motives,  ought  to  haye  been  in- 
quired into. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  reversed,  and  that  the  case  be  remanded  for 
a  new  trial,  with  directions  to  the  judge  not  to  refuse  the  evi- 
dence as  set  forth  in  the  bills  of  exceptions;  and  that  the  plaint- 
iff pay  the  costs  of  the  appeal. 

BviDBNGB  IK  AonoK  fOB  Maugious  PBOsiODTioir  of  the  notorioosly  bad 
eharacter  of  the  plaintiff,  may  be  given  for  the  purpose  of  establishing  a  de- 
fense of  probable  cause;  bat  evidence  of  a  general  character  only  can  be  given  for 
■aoh  a  purpose:  Miller  v.  Broum,  23  Am.  Dec.  093.  Though  in  Gregory  v. 
Thamcu,  5  Id.  608,  it  was  held  that  a  plea  of  probable  cause  did  not  make  the 
general  character  an  issuable  fact;  and  that  therefore  evidence  of  other  facts, 
unconnected  with  the  prosecution  complained  of,  was  inadmissible.  State- 
ments made  by  third  persons  are  admissible  to  show  probable  clause:  i'VaicA 
V.  SmUh,  24  Id.  616. 

AcnoN  FOB  Maugious  Pbosecotiok:  See  note  to  I\rownum  v.  Smithy  19 
Am.  Dec.  265,  where  this  subject  is  discussed. 


Bell  v.  Western  Mabine  and  Fibb  Im  Go. 

[ft  BOBQiflON,  438.] 

WiTNXSS  IS  NOT  Ikoomfbtsnt  ON  THE  Gbound  OF  Intebbst,  when  he  ia 
not  benefited  or  injured  by  the  decision,  either  way  it  turns. 

CoNTBACT  OF  Insubangs  MUST  BX  IN  Wbitino,  and  must  contain  the  terms 
of  the  oonf'iract  sufficiently  expressed. 

PouGY  CAN  not  bb  CHANGED  OB  Altebbd  bt  Pabol  Evibsncb  in  any 
manner  when  a  party  is  expressly  named,  and  his  interest  specified, 
unless  on  an  allegation  of  fraud  or  error.  The  same  principles  of  con- 
struction rule  as  in  other  written  contracts;  the  intention  must  be  sought 
in  the  instrument  itself. 

ALL  Losses  ob  Risks  mat  bb  Insubxd  against,  except  such  as  are  re- 
pugnant to  public  policy,  poeitiTe  prohibition,  or  are  occasioned  by  the 
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insarer'B  own  £raud  or  miBoondnct;  there  must  be  some  interest  e^  risk, 
bat  it  is  not  necessary  that  the  thing  insured  should  have  a  price,  or  be 
capable  of  being  assigned. 
IirnEBEST  AT  TnffB  OF  Loss  Need  not  bb  Idkntioal  with  that  existing  al 
the  time  of  the  insurance;  but  the  interest  must  continue. 

MOBTOAOSES  AND  LiBN  CREDITORS  HAVE  InSTTRABLS  iMTEBBSia. 

IsTBBXST  CoNnNUBS  WHEN  Pbopebtt  IS  SoLD  and  a  mort^gage  taken  to 
aecure  the  purchase  price. 

VnrDOB  07  Steamboat  has  Iksubablb  Iiiterbst,  after  the  sale,  in  the 
same  manner  as  vendors  of  other  property,  and  if  he  has  taken  a  mort- 
gage to  secure  the  purchase  price,  which  is  invalid,  its  Invalidity  does 
not  affsct  his  insurable  Interest. 

QnrBRAL  Dbsoription  of  Thino  Insubbd  is  Suffiuiewt. 

Ibbubbb  oan  not  Set  up  Misrefbesentation  by  the  insured  of  his  Interest 
when  the  parties  understood  each  other  at  the  time;  or  enough  was  8ai4 
to  put  the  defendants  on  inquiry,  if  further  information  was  desired,  the 
plaintiff  being  guilty  of  no  fraud. 

Dbtiation,  What  is. — A  deviation  is  the  increasing  or  varying  of  the  risks 
insured  against,  without  necessity  or  reasonable  cause.  Where  a  mar- 
shal of  the  United  States  takes  poesession  of  the  boat  under  a  libel  filed, 
and  carriers  her  across  the  river,  and  puts  her  in  charge  of  his  deputy,  it 
does  not  constitute  a  deviation. 

VsBBXL  Need  not  be  Officered  and  Manned  when  she  Is  laid  up  in  port; 
and  the  fact  that  she  is  without  a  crew  at  such  A  time  does  not  render 
her  nnseaworthy,  so  as  to  avoid  the  insurance. 

AonoH  on  a  policy  of  insmance,  made  September  5,  1839, 
"  for  whom  it  may  oonoexn.''  The  ordinaiy  risks  were  insured 
against,  and  the  vessel  was  to  navigate  the  Mississippi  and  its 
tributaries,  with  certain  limitations.  There  was  no  clause  re* 
quiring  the  assent  of  the  company  to  an  assignment  of  the  pol- 
icy, nor  forbidding  the  plaintiff  to  sell  the  boat.  A  similar 
policy  of  insurance  was  obtained  from  the  Firemen's  Insurance 
Company.  On  September  6th,  the  plaintiff,  by  notarial  act, 
transferred  his  right  in  the  boat  to  one  Northam,  taking  his 
notes  in  payment,  secured  by  a  mortgage.  Northam  ran  the 
boat  till  February,  1840,  when  the  boat  was  libeled  by  certain 
creditors  in  the  United  States  district  court,  taken  into  posses- 
sion by  the  marshal,  who  placed  a  keeper  on  board,  and  had  her 
secured  at  the  opposite  side  of  the  river.  While  there,  the  boat 
was  burnt  and  totally  destroyed.  This  action  was  then  brought 
for  the  insurance.  The  defendants  aver:  1.  That  the  plaintiff 
had  not,  at  the  time  the  policy  was  executed,  any  insurable  in- 
terest in  the  steamer,  nor  any  at  the  time  of  the  loss;  2.  That  if 
the  plaintiff  had  an  insurable  interest,  he  did  not  properly  re- 
present the  same  to  the  defendant;  that  the  nature  of  the  inter- 
est was  material  to  the  risk,  and  that  the  policy  therefore  is 
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Toid;  3.  That  there  was  a  deviation;  4.  That  the  boat  was  un- 
seaworthy.  It  seems  that  in  August,  1839,  the  plaintiff  had 
agreed  to  sell  the  boat  to  Northam,  and  that  he  had  taken  his 
notes,  dated  September  1st,  in  payment,  from  which  date 
Northam  was  to  have  the  boat;  that  the  interest  insured  by  the 
plaintiff  was  not  the  interest  of  the  owner,  but  rather  a  contin- 
gent interest.  Plaintiff,  to  prove  that  the  defendants  were 
aware  of  that  fact,  introduced  the  deposition  of  Northam;  it 
was  objected  to,  and  rejected  on  the  ground  of  his  interest. 
The  material  facts  of  the  deposition  appear  from  the  opinion. 
Judgment  for  the  plaintiff.    The  defendant  appealed. 

C,  M.  Jones  and  L.  Peirce^  for  the  plaintiff. 
Mmflnn  and  Orymes,  contra. 

By  Court,  Gabland,  J.  This  case  was  before  us  in  January  last, 
and  remanded  for  a  new  trial,  for  the  purpose  of  enabling  the 
plaintiff  to  show  that  the  defendants  knew,  at  the  time  of  mftlring 
the  insurance,  that  there  was  an  agreement  to  sell  the  boat  in- 
sured to  Northam,  and  that  a  contingent  interest  was  really 
intended  to  be  insured,  although  Bell's  legal  titie  was  not  tech 
nically  divested:  Bell  v.  Western  Mar.  dc  F.  Ins.  Co.^  3  Rob.  (La 
428.  To  establish  this  fact  of  knowledge,  the  plaintiff  offered 
the  deposition  of  Northam,  the  purchaser  of  the  boat.  He  tes- 
tified, that  the  plaintiff  and  he  went  together  to  the  office  of  the 
defendants,  where  he  saw  only  one  person,  whom  the  plaintiff 
addressed  as  Mr.  Matthews  (that  being  the  name  of  the  president 
of  the  company);  that  plaintiff  stated  to  him  that  he  had  sold 
the  steamboat  Bayou  Sara,  and  wished  to  get  her  insured.  Some 
other  words  passed,  but  what  they  were  the  witness  does  not 
recollect.  The  person  addressed  said,  "  Make  out  your  appli 
cation ;"  which  was  done  in  writing,  in  the  terms  expressed  ii. 
the  policy.  From  the  office  of  the  Western  Marine  and  Fire  In- 
surance Company,  the  witness  says,  that  he  and  the  plaintiff  went 
to  the  Firemen's  Insurance  office,  where  two  or  three  persons 
were  present,  with  whom  the  plaintiff  was  acquainted,  but  who 
they  were  the  witness  does  not  know.  There,  he  says  that  plaint- 
iff made  a  similar  statement  to  that  he  had  made  at  the  first  office. 
He  further  says,  that  his  object  in  accompanying  the  plaintiff, 
was  to  see  that  an  insurance  was  effected  on  the  boat,  he  having 
agreed  to  pay  the  premium,  and  also  promised  his  indorsers  that 
the  boat  should  be  insured,  and  kept  so  until  she  was  paid  for. 
He  says:  ''  Bell  stated  his  interest  as  described  in  his  conversa- 
tions with  the  officers  of  the  two  insurance  offices.''    The  depo- 
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fiition  of  thiH  witness  was  objected  to,  bj  the  counsel  for  the  de- 
fendants, on  the  ground  of  his  being  interested,  and  rejected  bj 
the  court;  but  judgment  was  given  in  favor  of  the  plaintiff,  as 
the  judge  below  thought  that  the  sale  was  made  on  or  before  the 
first  of  September,  1839,  although  the  notarial  act  (which  the 
judge  considered  only  as  higher  evidence  of  the  previous  agree- 
ment) was  not  passed  untQ  the  sixth  of  the  same  month,  and 
that  the  affidavit  of  the  plaintiff  in  the  libel  suit,  in  the  United 
States  court,  was  not  a  contradiction  of  the  parol  agreement  for 
a  sale  made  on  the  first  of  September.  The  judge  further  said, 
that  when  a  party  insures  in  his  own  name,  he  is  presumed  to 
insure  as  owner,  unless  he  gives  notice,  and  that  a  change  of 
interest  avoids  the  policy.  He  then  proceeds  to  say,  that  when 
Bell  made  an  insurance  in  his  name,  for  account  of  whom  it  may 
concern,  it  was  a  notice  that  he  was  not  insuring  entirely  on  his 
own  account,  and  that,  if  the  company  desired  further  informa* 
tion,  it  was  their  duty  to  caU  for  it.  For  these,  and  other  rea^ 
sons  stated  in  his  opinion,  the  judge  below  gave  a  judgment  for 
the  plaintiff,  upon  precisely  the  same  testimony  as  was  before 
him  in  the  first  instance,  from  which  the  defendants  have  again 
appealed. 

The  first  question  which  arises  in  the  case,  is  on  the  bill  of 
exceptions  taken  by  the  plaintiff,  to  the  rejection  of  the  deposi- 
tion of  Northam,  on  the  ground  of  his  being  interested.  In 
this,  we  think  the  judge  erred  on  the  ground  taken,  as  we  are 
unable  to  see  what  interest  he  has  in  this  suit.  Let  the  decision 
be  either  way,  he  is  not  benefited  by  it.  If  the  plaintiff  fails  in 
the  suit,  Northam  is  bound  for  his  notes  to  him;  if  he  succeed, 
it  appears  to  be  conceded  that  those  notes  will,  under  the  aban- 
donment, pass  to  the  defendants:  and  so  well  do  the  parties  seem 
to  understand  this,  that  an  agreement  exists  between  them,  that 
the  plaintiff  shall  prosecute  their  collection,  without  its  prej- 
udicing the  rights  of  either  party  to  this  controversy.  If  the 
plaintiff  does  not  succeed,  Northam  is  not  bound  for  the  pre- 
mium; if  he  should  succeed,  he  will  be  bound,  and  then  his  in- 
terest is  adverse  to  that  of  the  plaintiff,  by  whom  he  is  called  to 
testify. 

But  taking  this  testimony  for  all  it  is  worth,  the  question  re- 
curs, does  it  entitle  the  plaintiff  to  recover  ?  The  contract  of 
insurance  must  always  be  made  in  writing:  1  Ph.  Ins.  7;  and 
must  contain  the  terms  of  the  contract  sufficiently  expressed: 
Id.  9.  When  made  with  a  corporation,  the  reason  for  the  con- 
tract being  made  in  writing  is  stronger.    It  is,  therefore,  proper 
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that  eveiy  necessaiy  stipulation  should  be  expressed:  Id.  8,  and 
authorities.  The  policy  is  the  contract  between  the  parties,  and, 
as  a  general  rule,  all  proposals  made,  or  conversationB  had  prior 
to  the  subscription,  are  considered  as  waived,  if  not  inserted  in 
the  i>olio7,  or  contained  in  a  memorandum  annexed  to  it:  1  Ph. 
24;  Higffinson  v.  DaU,  13  Mass.  96;  Whitney  v.  Edven,  Id.  172. 
The  correspondence  of  the  parties,  or  any  other  communications, 
can  not  be  referred  to,  unless  for  the  purpose  of  explaining  some 
doubtful  clause,  or  ambiguify,  or  sustaining  an  allegation  of  error 
or  fraud,  or  the  like:  LippincoU  et  aJL.  v.  Insurance  Co.,Q  La.  548 
[23  Am.  Deo.  467];  or  something  that  would  have  affected  the 
risk.  Whether  a  representation  were  true  or  false,  may  be  shown 
by  parol.  So  may  eyidence  be  receiyed  to  show  who  is  included 
in  the  i>olioy,  when  the  assurance  is  made  for  the  benefit  of  whom 
it  may  concern,  and  the  like.  But  when  a  party  is  expressly 
named,  and  his  interest  specified,  or  legally  understood  or  pre- 
sumed, the  policy  can  not  be  changed  or  altered  in  any  manner, 
by  parol  eyidence,  unless  on  an  allegation  of  fraud,  error,  or  some 
other  legal  cause.  The  principles  of  construction  in  regard  to 
policies  of  insurance,  are  the  same  as  in  all  other  contracts  in 
writing,  in  which  the  intention  of  the  parties  is  to  be  sought  for, 
in  the  instrument  itself.  Emerigon  says,  it "  is  a  law  from  which 
it  is  not  allowable  to  depart  under  the  pretext  of  pretended 
equify :"  Vol.  1,  p.  633,  c.  12,  sec.  46.  In  the  English  and  Amer- 
ican tribunals,  the  doctrine  is  well  settled,  that  contracts  of  thii 
kind  are  to  be  construed  fairly,  and  according  to  the  words  in 
which  the  parties  have  contracted.  Plain  mistakes  in  writing, 
as  well  as  hrauds,  can  be  corrected;  and,  if  officers  of  insurance 
companies,  by  their  skill  and  experience,  entrap  the  unwary,  or 
yiolate  the  confidence  reposed  in  them,  in  consequence  of  their 
positions,  a  remedy  will  be  afforded,  upon  proper  allegations  and 
proof.  Reliance  is  often  placed  in  the  assurers,  or  their  agents, 
in  consequence  of  the  confidence  reposed  in  them;  and  if  they 
abuse  it  they  are  liable. 

As  to  the  losses  or  risks  that  may  be  insured  against,  it  seema 
to  be  well  settled,  that  they  may  be  against  all  losses,  except 
**  such  as  may  be  repugnant  to  public  policy,  or  positiye  prohibi* 
tion,  or  occasioned  by  his  own  misconduct  or  fraud:"  3  Kent's 
Com.  228,  lect.  48.  It  is  essential  that  there  should  be  an  in- 
terest at  risk;  but  it  is  not  requisite  that  the  thing  to  which  the 
insurance  relates,  or  the  thing  to  be  assured,  should  be  such  as 
to  haye  what  is  properly  called  a  yalue,  or  price,  or  be  capable  of 
being  assigned:  1  Ph.  Ins.  G7.     The  life  and  liberty  of  a  free- 
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man  may  be  insured.  So  may  the  life  of  a  debtor,  or  a  person 
drafted  to  serve  in  the  militia:  DuffeU  y.  WUson,  1  Camp.  401; 
AsUey  v.  Bay^  2  Taunt.  214;  1  Ph.  Ins.  67.  Policies  may  be 
made  in  reference  to  a  future  interest,  and  upon  the  right  of 
stopping  the  goods  in  transitu  upon  the  consignee  becoming  in- 
solvent. The  interest  of  the  assured  must  be  subsisting  at  the 
time  of  the  loss,  in  order  to  give  a  claim  for  indemnity.  But 
let  us  see  if  the  interest  must  be  identical.  In  Stetson  v.  Mass. 
Mut.  F.  Ins.  Co.,  4  Mass.  830  [3  Am.  Dec.  217],  it  was  held,  that 
the  sale  and  conveyance  in  fee  of  a  house  insured,  which  the 
purchaser  at  the  same  time  mortgaged  back  to  the  vendor,  did 
not  divest  the  assured  of  his  interest  under  the  policy;  for, 
though  he  changes  his  title  by  the  transaction  from  an  absolute 
to  a  conditional  one,  yet  he  does  not  part  with  his  insurable  in- 
terest, since  he  continues,  as  mortgagee,  to  have  an  insurable 
interest  in  the  property  to  its  full  value:  1  Ph.  Ins.  72;  Ittied  v. 
ColCy  3  Burr.  1512.  In  the  policy  before  us,  there  is  no  clause 
forbidding  the  sale  of  the  boat,  ^vithout  the  assent  of  the  as- 
surers, and  they  appeared  to  have  been  indifferent  as  to  who 
should  have  the  conti'ol  of  her,  as  no  one  is  named  as  master. 
On  the  contrary,  they  undertake  to  insure  whoever  may  be  mas- 
ter. The  question  as  to  who  would  be  master,  does  not  seem  to 
have  had  any  weight  in  estimating  the  risk;  and  we  do  not  see 
that  it  would  be  diminished,  or  increased,  by  the  interest  being 
that  of  mortgagee  to  the  full  value  or  owner. 

That  a  mortgagee  has  an  insurable  interest  is,  in  our  opinion, 
unquestionable,  and  is  supported  by  the  best  authorities:  1  Ph. 
Ins,  107;  Traveters'  Insurance  Company  v.  Iio(>erts,  9  Wend. 
404.  So  has  any  creditor  having  a  lien  on  the  property:  Id. 
108;  WeOs  v.  Philadelphia  Ins.  Co.,  9  Serg.  &  R.  103;  and  it 
makes  no  difference,  if  there  be  a  superior  lien  in  favor  of  an- 
other, if  something  remains  for  the  assured.  A  lien  which  is 
invalid  in  itself,  will  not  give  an  insurable  interest;  but,  if  it 
can  be  enforced  between  the  contracting  parties,  it  is  sufficient. 
For  instance,  an  interest  arising  from  a  mortgage  not  recorded, 
might  be  insured,  although  the  mortgage  would  have  no  effect 
against  third  x>a]^es.  If  the  property  is  held  as  a  security,  it 
gives  an  insurable  interest,  and  upon  this  principle  rests  the 
right  of  agents,  consignees,  and  factors,  to  insure  the  goods  of 
their  principals.  We  are  of  opinion  that,  at  the  time  of  making 
the  insurance.  Bell  had  an  interest  susceptible  of  being  insured, 
and  also  at  the  time  of  the  loss,  although  the  interest  was  not  of 
the  precise  character.     We  think  this  case  rests  upon  the  same 
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principle  as  that  in  Stetson  v.  Mass.  Mut.  F.  Tns.  Co.,  4  Mass. 
330  [3  Am.  Dec.  217] .  The  policy  not  prohibiting  Bell  from  sell- 
ing, we  think  he  could  do  so,  if  he  did  not  thereby  put  the  de- 
fendants in  a  worse  situation  than  they  were  in  before;  and  that 
having,  when  he  sold,  retained  a  mortgage,  or  haying  the  piiv- 
ilege  of  the  vendor,  he  had  an  interest  at  the  time  of  the  loss. 

The  counsel  for  the  defendants  contend,  that  a  ship,  or  steam- 
boat, can  not  be  mortgaged,  according  to  the  provisions  of  the 
code,  except  for  special  purposes,  and  in  a  particular  manner, 
and  that  there  is  no  interest  in  Bell,  as  his  mortgage  is  not  one 
of  those  authorized  by  law.  Admitting  this  to  be  true,  then  the 
privilege  of  the  vendor  remains,  which  creates  an  interest  that 
can  be  insured.  If  the  mortgage  is  invalid,  it  does  not  affect  the 
privilege,  which  we  think  the  vendor  of  a  ship  or  steamboat  has, 
in  the  same  manner  as  a  vendor  of  other  property.  We  do  not 
think  that  they  are  a  class  of  vendors  excluded  by  the  code;  on 
the  contrary,  we  think  their  rights  are  specially  recognized  by 
article  8204,  No.  8.  But,  say  the  defendants,  if  the  plaintiff  had 
an  insurable  interest,  he  did  not  properly  represent  it  to  us  at 
the  time,  and  the  policy  is,  consequently,  void.  The  defendants 
have  not  given  any  evidence  as  to  the  character  of  the  represen- 
tation that  was  made,  which  will  enable  us  to  judge  of  its  truth 
or  falsity.  The  case,  therefore,  rests  upon  the  policy.  Phillips, 
167, 168,  says,  "a  general  description  of  goods,  freight,  a  ship, 
a  house,  or  other  thing  insured,"  will  be  sufficient.  If  one  own 
a  half,  or  other  portion  of  a  ship  or  quantity  of  goods,  he  may 
insure  generally,  and  recover  for  such  interest  as  he  has:  Oliver 
V.  Oreene,  3  Mass.  133.  A  mortgagee  may  insure  the  thing 
mortgaged  generally,  without  specifying  his  interest  to  consist 
in  a  mortgage:  Russel  v.  Union  Ins.  Co.,  4  Dall.  421;  May  v. 
Ihirbaim,  2  Bam.  &  Aid.  193;  WUliams  v.  Smith,  2  Cai.  19  [2 
Am.  Dec.  209];  Higginson  v.  DoU,  13  Mass.  101, 

The  defendants  have  not  objected  to  the  deposition  of  Northam, 
on  the  groiind  of  its  going  to  explain  what  took  place  at  the  time 
of  applying  for  the  policy;  and,  as  the  verity  of  the  representa- 
tion is  denied,  which  raises  a  question  of  fraud,  we  will  consider 
it.  It  would  appear  from  it,  that  the  parties  understood  each 
other  at  the  time;  at  least  enough  was  said,  to  put  the  defend- 
ants upon  inquiring  further,  if  other  information  was  desired. 
The  fact  of  asking  for  an  insurance  for  whoever  it  might  concern, 
was  calculated  to  excite  attention,  and  put  the  underwriters  on 
their  guard. 

Another  ground  of  defense  is,  that  there  was  a  deviation. 
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This  is  said  to  result  from  the  boat  haTiug  been  taken  posses- 
sion of  by  the  marshal  of  the  United  States,  when  the  libels 
were  filed,  and  carried  across  the  river  opposite  to  the  city,  and 
there  kept  in  charge  of  his  deputy  and  another  person,  Northam 
being  frequently  on  board.  A  deviation  is  the  increasing  or 
varying  of  the  risks  insured  against,  without  necessity  cr  reason- 
able cause.  There  is  no  evidence  in  the  record  that  shows,  that 
the  risk  was  at  all  increased  by  the  boat  being  taken  across  the 
river.  On  the  contrary,  the  evidence  is,  that  boats,  when  laid 
up  on  that  side,  are  in  less  danger  than  when  in  the  port,  or  on 
a  voyage,  and  the  premium  for  insurance  is  considerably  less. 
The  person  who  had  the  boat  in  charge,  is  shown  to  have  been 
one  accustomed  to  the  business.  We  are  not  prepared  to  say, 
that  every  seizure  of  a  ship  or  steamer,  is  to  be  considered  a 
deviation  and  forfeiture  of  the  policy. 

The  defendants  further  insist,  that  the  boat  was  not  seaworthy 
at  the  time  of  the  loss,  as  she  had  not  a  captain  and  crew  on 
board  to  protect  her.  When  engaged  on  a  voyage,  or  lying  in 
port  receiving  or  discharging  cargo,  it  is  proper  that  a  boat 
should  be  properly  officered  and  manned;  but,  when  laid  up, 
it  is  not  shown  to  be  necesaary.  or  usual. 

Judgment  affirmed. 

Intkbxbt  to  DisQUALirr  WrrNsss  mrsr  bx  a  Legal  Iittebsst  in  the 
event  of  the  suit;  it  ia  not  affected  hy  a  mere  solioitade  for  the  sacoess  of  one 
of  the  parties:  Elliot  v.  Porter,  30  Am.  Dec.  689.  The  doctrine  of  the  prin- 
cipal case  on  the  competency  of  a  witness  when  the  interest  is  oonnterpoised, 
is  approved  in  Beebe  v.  KcUter,  10  La.  Ann.  271. 

PoucT,  WHEN  THE  Tebhh  ase  ExpudT,  MUST  CSoNTBOL,  and  the  court 
will  not  hear  any  saggestion  or  proof  of  mistake:  Oheriot  v.  Barker,  3  Am. 
Deo.  437;  Ewer  t.  Washington  Itu,  Co.,  2S  Id.  258;  though  where  in  an  action 
the  company  set  up  a  misdescription  as  a  defense,  parol  evidence  is  admissible 
to  show  that  it  arose  from  the  negligence  of  the  secretary  of  the  company: 
Moliert  t.  Pa.  Fire  Ine,  Co.,  28  Id.  675. 

Iksukablb  Interest  in  Pbopertt:  See  note  to  Strong  v.  MaiwfcuiiwrtTi 
Iw.  Co.,  20  Am.  Dec.  507;  AUianee  Ine.  Co.  v.  La.  Ins.  Co.,  28  Id.  117;  MU- 
laucUm  V.  Western  Fire  Ins.  Co,,  29  Id.  433;  ^tna  Fire  Ina.  Co.  t.  Tfjler,  30 
Id.  90. 

Alienation  oy  Insxtbed  Propebtt,  Eftect  or:  See  note  to  Lane  ▼.  Mame 
Mut.  Fire  Ins.  Co.,  28  Am.  Dec  150;  ^tna  Fire  Ins.  Co.  ▼.  Tyler,  80  Id.  90; 
Jackson  v.  Mass.  Mut.  Fire  Ins.  Co.,  34  Id.  69;  WheeUng  Ins.  Co.  ▼.  Mwri* 
ton,  36  Id.  385;  Power  v.  Ocean  Ins.  Co.,  Id.  665. 

Misbefbesentation  of  a  Material  Fact,  ErrEcrr  of:  See  CureU  ▼.  Miss. 
Co.,  29  Am.  Dec  439;  Farmers*  Ins.  Co.  v.  Snyder,  30  Id.  118;  JEina  Firs 
Ins.  Co.  V.  Tyler,  30  Id.  90,  referring  to  other  cases  in  this  series. 

Deviation,  What  Ck)N8TiT!7TES:  See  Earl  ▼.  Shaw,  1  Am.  Dec  117;  Cross 
▼.  SkuO^e,  Id.  645;  Hood  v.  Nesbit,  Id.  265;  Patrick  ▼.  LwOow,  2  Id.  ISOs 
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Beade  v.  Gommerdal  Ins.  Co.,  3  Id.  495;  Cflark  v.  United  8taie»  Co.,  5  Id.  50; 
Saffoge  ▼.  Pleasants,  6  Id.  424;  Jlimely  v.  S,  G.  Ins.  Go.,  12  Id.  623;  Riggin 
▼.  Patapseo  Ins.  Go.,  16  Id.  302;  Crosby  y.  FUch,  31  Id.  702. 

GoMFKTBNT  Cbew  IS  EssKNTiAL  TO  SKAWOBTHiinGSS  of  an  iiisared  vessel: 
CaldweU  ▼.  W.  M.  4s  F.  Ins.  Co. ,  36  Id.  667,  and  note,  referring  to  other  cases 
in  this  series.  The  language  of  the  court  in  the  principal  case,  as  to  when  a 
vessel  should  be  properly  o£Bioered  and  manned,  is  quoted  with  approval  in 
Maarigny  v.  Hems  Mtit.  Ins.  Co.,  13  La.  Ann.  340. 

Thx  principal  gasb  was  approved  in  WUliams  v.  Crtaoent  Ins.  Co.,  15  Iju 
Aim.  652;  Femandei  v.  Oreai  Western  Ins.  Co.,  3  Rob.  (N.  T.)  460. 


Dautebive  v.  Bboubsabd. 

[S  BoBzimov,  ftl6.] 
SCAKXHOCDEB  PaTINO  OVXB  MoNBT  WTTHODT  THB  CONSENT  OY   liA/OBITT 

of  the  judges,  is  liable  to  the  winner,  in  case  he  can  not  ooUact  the  bel 
from  the  loser. 

Appeal  by  the  plaintiffs  from  the  district  court  of  St.  Martin. 
The  opinion  states  the  case. 

MagiJIly  for  the  appellants. 

Voorhiest  for  the  defendants. 

By  Court,  Gablaio),  J.  This  suit  is  brought  to  recover  the  sum 
of  four  hundred  dollars,  which  the  plaintiffs  and  A.  and  B.  Bo- 
mero  bet  on  a  horse-race,  and  staked  in  the  hands  of  Broussard, 
who  was  one  of  the  judges.  The  plaintiffs  contended  that  they 
won  the  race,  and  that  Broussard  improperly  delivered  the  money 
to  A.  and  B.  Bomero.  The  facts  are  these:  The  parties  agreed 
to  run  a  race.-  The  paths  were  straight  and  parallel  to  each 
other,  some  twelve  or  fifteen  feet  apart,  with  grass  and  weeds 
between.  Miner,  a  witness,  testifies,  that  it  was  agreed  ''that 
if  either  horse  left  his  track,  and  interfered  vdth  the  other  horse^ 
he  should  lose  the  race."  A.  and  B.  Bomero  aver  that  the 
agreement  was,  if  either  horse  left  his  track,  he  should  lose  the 
race;  but  no  witness  swears  to  this  fact.  It  appears,  that  both 
horses  left  their  respective  tracks.  That  of  the  plaintiffs'  first 
left  his  path  and  ran  upon  the  space  between  the  paths,  but  be- 
fore he  got  very  near  to  the  path  of  the  other,  the  latter  also 
broke  on  the  outside,  and  so  continued  to  the  end  of  the  race. 
Some  of  the  witnesses  say,  that  the  plaintiffs'  horse  came  out  on 
the  space  between  the  paths.  Others  say,  that  he  was  in  the 
path  of  the  Bomeros'  horse;  and  one,  who  furnishes  a  diagram 
to  explain  his  testimony,  says,  that  neither  horse  was  in  the 
paths,  but  that  they  came  out  between  the  judges.     The  horse 
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of  A.  and  B.  Bomero,  it  appears,  had  about  twelve  feet  advan- 
tage at  the  start,  and  the  plaintiffs'  came  out  from  seven  to  ten 
feet  ahead.  Each  party  had  two  judges.  Broussard  was 
selected  by  the  Bomeros,  and  he  and  his  colleague  decided, 
that  they  had  won  the  race,  the  other  two  judges  not  concurring, 
and  declining  to  give  an  opinion;  whereupon  he  (Broussard) 
gave  up  the  money,  contrary  to  the  will  of  the  plaintiffs.  The 
evidence  does  not  satisfy  us  that  the  plaintiffs'  horse  by  leaving 
his  track,  in  any  manner  interfered  ¥dth  the  other.  It  is  not 
shown  that  it  caused  the  latter  to  leave  his  track,  or  that  it  im- 
peded his  speed,  or  otherwise  affected  his  running.  The  weight 
of  testimony  is  in  favor  of  the  plaintiffs'  horse  being  ahead, 
when  that  of  the  Bomeros  left  his  path. 

The  agreement  is  not  shown  to  have  been  that  the  horse  which 
should  first  quit  his  track,  should  lose  the  race,  but  that  the  one 
so  doing,  and  interfering  with  the  other,  should  lose.  No  inter- 
ference is  proved;  and  as  it  is  not  denied  that  the  plaintifib' 
horse  was  behind  at  the  starting-point,  and  ahead  at  the  termi- 
nation of  the  course,  we  think  the  judge  below  erred  in  giving 
a  judgment  for  the  defendants.  The  defendant,  Broussard,  con- 
tends that  he  was  a  stakeholder,  and  that  having  paid  over  the 
money,  in  obedience  to  the  decision  of  the  judges,  he  is  not  re- 
sponsible to  the  plaintiffs.  If  it  were  true,  that  the  money  had 
been  paid  in  obedience  to  the  decision  of  all,  or  of  a  majority  of 
the  judges,  this  defense  would  avail;  but  that  is  not  shown.  On 
the  contrary,  it  appears  that  the  two  judges  selected  by  the 
Romeros  only  were  of  opinion  that  they  had  won,  and  Brous- 
sard was  one  of  them.  It  further  appears,  that  he  said  to  a  wit- 
ness, that  he  held  himself  responsible  if  there  should  be  any 
difficulty  about  the  matter. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
district  court  be  annulled,  and  that  the  plaintiffs,  Dauterive  and 
Carlin,  recover  of  Antoine  Bomero  and  Balthasar  Bomero,  as 
joint  obligors,  the  sum  of  four  hundred  dollars,  with  legal  inter- 
est from  judicial  demand,  to  wit,  from  the  eighteenth  day  of  the 
nionth  of  October,  in  the  year  1842;  but  in  case  the  aforesaid 
sum  and  interest  can  not  be  collected  from  the  said  Bomeros,  it 
is  further  ordered  and  decreed,  that  the  plaintiffs  have  judgment 
aginst  Drauzin  Broussard,  for  the  said  sum  of  four  hundred  dol- 
lars, with  legal  interest  from  the  aforesaid  date.  The  defend- 
ants to  pay  the  costs  in  both  courts. 

Oamino:  See  note  to  SicUe  v.  SmUhj  33  Am.  Dec  132,  where  thia  ■abjeot  li 
iiMniMed;  also  ^Uis  v.  JBtoOe,  36  Id.  726;  5<ate  v.  jPriee,  37  Id.  81. 
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Mead  v.  Gasnal. 


[6  BoKmn.  T3.] 

NonoB  or  Pboibr  n  Duly  akd  Lboallt  Givxv  when  h  li  directed  to 
the  poet-offioe  where  the  indoner  habitaally  reoeiTei  his  letters,  though 
it  is  not  the  <me  nearest  his  residence. 

Aptbal  from  the  district  court  of  RapidflB,    The  opixiion  states 
the 


LecbiSf  for  the  plaintiff. 
Evans,  contra. 

By  Court,  Sncov,  J.  This  suit  was  brought  against  the  maker 
and  indorser  of  a  promissory  note.  Judgment  was  rendered  be> 
low  against  the  two  defendants,  in  8olido,  and  one  of  them,  Bryce, 
the  indorser,  took  the  present  appeal.  The  only  defense  set  up 
hy  the  api>ellant  is  that  the  plaintiff  has  failed  to  prove  that  due 
and  l^gal  notice  of  protest  was  given  to  the  indorser.  The  no* 
tice  was  forwarded  to  the  indorser  by  placing  in  the  post-office 
at  New  Orleans,  a  letter  containing  it,  directed  to  J.  G.  Biyce, 
Alexandria,  La. ;  and  the  evidence  shows,  that  at  the  date  of  the 
protest  (January,  1841),  the  indorser^s  permanent  residence  was 
in  the  Pine  Woods,  about  eight  miles  from  the  Cotile  post-office. 
His  residence  at  that  time  was  about  twenty  miles  from  Alex- 
andria, and  there  was  then  a  post-office  at  Cotile.  It  is  further 
shown,  however,  that  Bryce  was  formerly  in  the  habit  of  receiv- 
ing all  his  letters  and  papers  at  Alexandria,  and  that  all  com- 
munications to  him  came  addressed  to  his  name.  A  witness 
(Mr.  Brewer)  states  that  Bryce,  Bany,  and  himself  (all  lawyers), 
in  January,  1841,  and  for  more  than  two  years  previous  thereto, 
as  well  as  for  some  time  after,  had  a  box  in  the  po8tK>ffice  at 
Alexandria.  It  results  therefore  from  the  evidence,  that  at  the 
time  notice  was  sent  to  the  appellant,  Cotile  was  the  nearest 
post-office  to  his  residence,  but  that  he  was  in  the  habit  of  re- 
ceiving all  his  letters  and  papers  at  the  post-office  at  Alexandria, 
where  he  had  a  box. 

The  district  judge,  in  our  opinion,  did  not  err.  In  matters  of 
notices  of  protest  to  indorsers,  we  have  uniformly  and  repeatedly 
established  the  distinction,  that  when  it  is  shown  there  are  sev- 
eral poBtK>ffices  in  the  parish,  through  which  the  indorser  re- 
ceives his  letters  and  papers  indifferentiy,  the  notice  must  be 
sent  to  the  nearest:  Foreman  v.  WUcoffy  16  La.  20;  MechAnics 
and  Traderz*  Bank  v.  Compton  €tal,,B  Bob.  (La.)  4;  NicholsonY. 
Mdrder8,  Id.  242.    Whilst  we  have  held  in  other  oases,  that 
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when  it  is  shown  that  the  indorser  habitoally  received  his  letters 
and  papers  through  the  more  distant  postK>ffice,  a  notice  given 
through  it  is  valid:  Bank  of  Ixmi^ianaY.Watscny  15  lA.il;  Union 
Bank  of  Louisiana  v.  Brown,  1  Bob.  (La.)  107.  Here,  the  appel- 
lant is  shown  not  only  to  be  in  the  habit  of  receiving  his  letters 
through  the  Alexandria  post-office,  but  also  to  keep  a  box  there. 
This  last  circumstance  strengthens  very  much  the  idea  that  the 
appellant  does  not  receive  his  letters  through  any  other  post- 
office,  as  it  may  perhaps  amount  to  an  indirect  or  tacit  instruc- 
tion given  to  the  post-master  at  Alexandria,  to  retain  said  appel- 
lant's letters  and  papers,  and  keep  them  in  the  box  tmtil  sent 
for. 
Judgment  affirmed. 

NonoB  BT  Mail  to  ak  Indorsbb  la  SumoixNT,  if  directed  to  the  poet* 
offioe  to  which  he  reaortB  for  letten,  although  in  a  different  town  from  the 
one  in  which  he  reeides:  HHd  v.  Paynt^  8  Am.  Dec  311;  so  if  it  Ib  sent  to 
the  poet-office  where  he  is  most  likdy  to  receive  it,  instead  of  to  the  poet- 
office  nearest  his  residence:  Bank  of  U,  S,  v.  Lane^  14  Id.  595.  And  where 
a  holder,  not  knowing  iadorser's  residence,  sends  notice  to  a  town  designated 
by  the  maker  as  his  phice  of  residence,  the  notice  is  sufficient,  though  the  in- 
dorser resides  and  receives  her  letters  at  another  place:  Bcuik  of  Utica  v. 
Bender,  34  Id.  281.  But  in  Foard  v.  Johnson,  36  Id.  421,  it  was  held  that  a 
notice  will  not  bind  if  directed  to  a  poet-office  that  was  not  nearest  indorser's 
residence,  unless  the  holder,  upon  diligent  inquiry,  was  unable  to  find  it.  A 
notice  will  bind  the  representatives  of  a  deceased  indorser,  if  it  is  sent  to  hia 
late  residence,  and  the  notary  knew  nothing  of  his  death:  FUunlenf  Bwih  ▼. 
IFMte,Id.d06. 


Allen  v.  Allen. 

(6  BoBoraoN,  104.] 

BiOHTS  07  Spoubbs  abx  not  Eeoulatsd  by  Laws  ov  Stats  in  which  the 
marriage  is  celebrated,  when  it  appears  that  they  immediately  intend  to 
remove  and  fix  their  residence  in  another  state. 

DiciBiON  MUST  BE  Baoulatsd  BT  THB  Law8  oy  THIS  Statb  when  the  rec- 
ord contains  no  evidence  of  the  laws  of  the  state  which,  it  is  contended, 
govern  the  rights  of  the  parties. 

Fbopektt  whioh  Wifb  Aoquibbs  ArrxB  hxb  Mabbiaox,  is  her  separate  or 
paraphernal  property  in  Louisiana. 

Pabtt  can  not  Claim  Compensation  fob  Providino  yob  Slave's  Cidl- 
bben,  when  he  has  had  the  use  of  the  slave  during  that  time,  and  for  a 
long  time  previous. 

Appeal  from  the  court  of  probate  of  Ouachita.    The  opinion 
states  the  case. 

Downs  and  B.  W.  Bichardson,  for  the  appellant. 
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Baker,  for  the  defendant. 

By  Court,  Mabtin,  J.  The  plaintiff  is  appellant  from  a  judgment 
setting  aside  her  opposition  to  the  sale  of  certain  slaves,  which 
she  claims  as  her  property,  but  which  were  taken  possession  of  and 
inyentoried  by  the  defendant,  the  administrator  of  her  deceased 
husband,  as  part  of  his  estate.  She  avers,  that  she  was  married 
in  the  territory  of  Orleans,  in  the  year  1806;  that  in  the  year 

1817,  her  father  died,  and  she  inherited  from  him  a  female  slave 
named  Penny,  who  was  delivered  to  her  said  husband,  in  whose 
possession  she  continued  until  his  death,  and  afterwards  came 
into  her  possession,  as  her  property.  The  defendant  pleaded 
the  general  issue,  averring  that  the  plaintiff  was  married  to  his 
intestate  in  the  state  of  Mississippi  and  resided  with  him,  in 
that  state,  at  the  death  of  her  father,  where  he  reduced  the  slave 
Penny  to  possession;  and  that,  some  time  after,  he  removed  witii 
the  plaintiff  into  the  state  of  Louisiana.  In  answer  to  interrog- 
atories propounded  to  her  by  the  defendant,  the  plaintiff  stated 
that  her  marriage  was  solemnized  in  the  territoiy  of  Mississippi, 
but  that  the  parties  were  then  residents  of  the  territoiy  of 
Orleans,  and  that  the  reason  of  their  going  over  to  the  territory 
of  Mississippi  to  be  married,  was  the  absence  of  any  magisti-ate 
within  a  convenient  distance  in  that  of  Orleans;  that,  at  the 
time  of  her  father's  death,  she,  and  her  husband,  lived  in  the 
state  of  Mississippi,  and  that  they  received  the  slaves  there,  in 

1818,  her  father  having  died  the  preceding  year;  that  two  years 
after,  she  and  her  husband  removed  to  Fairchild's  island,  in  the 
Mississippi  river,  where  they  resided  six  years,  and  which  she 
has  understood,  is  now  part  of  the  state  of  Mississippi;  and  that 
one  of  the  children  of  Penny  was  bom  in  Mississippi. 

The  covuct  of  probates  appears  to  have  been  of  opinion,  that  the 
title  of  the  plaintiff  to  the  slave  Penny,  and  the  children  she  after- 
wards had,  is  to  be  considered  under  the  laws  of  the  state  of  Missis- 
sippi; and  the  counsel  of  the  plaintiff  and  appellant  contends,  that 
it  is  to  be  considered  under  the  laws  of  this  state.  The  facts 
which  Are  to  govern  our  decision,  are  not  clearly  shown  in  evi- 
dence. Indeed,  we  must  draw  them  principally  from  the  plaint- 
iff's answer  to  the  interrogatories  of  the  defendant.  She  states 
that  she  and  her  future  husband  resided  in  the  territory  of  Or- 
leans before  their  marriage,  and  that  they  went  over  to  the  ter- 
ritory of  Mississippi  to  be  married,  because  a  magistrate  could  not 
be  conveniently  had  in  that  of  Orleans.  The  rights  of  spouses 
are  not  to  be  regulated  by  the  laws  of  the  state  in  which  the 
marriage  is  celebrated,  when  it  appears,  that  they  immediately 
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intend  to  remoTe  and  fix  their  residence  in  another  coimtiy.  The 
plaintiff  does  not  state,  in  which  of  these  territories  they  intended 
to  settle.  She  merely  informs  us,  that  she  was  not  married  in 
the  territory  of  Orleans,  for  a  reason  which  induces  but  a  proba- 
bility that  after  the  marriage,  the  spouses  intended  to  settle  in 
the  territoiy  of  Orleans.  She  next  informs  us,  that  they  lived 
in  the  state  of  Mississippi,  in  1817,  when  her  father  died;  but 
she  does  not  say  a  word  about  their  returning  to  the  territory  of 
Orleans,  after  the  celebration  of  the  marriage,  nor  how  long  tiiey 
remained  in  it.  The  year  following  the  death  of  the  plaintiff's 
father,  the  slave  Penny  was  brought  to  them,  and  two  years 
after  they  removed  to  Fairchild's  island,  which,  the  plaintiff  in- 
forms us,  is  in  the  state  of  Mississippi.  It  appears,  that  the 
husband  died  in  the  parish  of  Ouachita,  about  the  year  1842. 

On  these  facts,  the  court  of  probates  concluded,  that  the  cir- 
cumstance of  the  future  spouses  crossing  the  river  in  search  of 
a  magistrate,  and  their  previous  residence  in  the  territory  of  Or- 
leans, afforded  no  conclusive  evidence  of  the  place  which  they 
considered  as  that  of  their  intended  settlement;  that  the  court 
could  not  well  presume,  that  they  intended  to  return  to  the  ter- 
ritory of  Orleans;  and  that  the  laws  of  the  state  of  Mississippi 
must,  therefore,  regulate  the  marital  rights  of  the  parties.  It  is 
of  no  importance  for  us  to  examine  whether  the  court  erred,  as 
the  record  contains  no  evidence  of  the  laws  of  the  state  of  Mis- 
sissippi, and  our  decision  must  be  regulated  by  the  laws  of  our 
state,  according  to  which,  the  property  which  the  wife  inherits- 
during  the  marriage,  is  her  separate  or  paraphernal  property. 
She  is,  therefore,  entitled  to  the  slave  Penny  and  her  increase, 
whether  bom  in  one  state  or  the  other. 

The  defendant  has  claimed  compensation  for  the  feeding,  cloth- 
ing, etc.,  of  the  children,  and  has  urged,  that  the  moilier  was 
chiefly  employed  in  nursing  them,  and  was  a  charge  on  the  hus- 
band. The  defendant  admits,  that  the  slave  Penny  was  ten 
years  of  age,  at  the  death  of  the  plaintiffs  father,  and  the  in- 
testate had  the  use  of  her  services  during  twenty-four  years. 
Caroline,  her  first  child,  was  bom  in  1827,  and  was  fourteen 
years  old  at  the  death  of  the  intestate.  At  her  birth,  the  mother 
was  twenty  years  of  age.  Charles  was  bom  in  1829,  and  was 
about  twelve  years  of  age.  Rose,  the  last  child,  was  bom  in 
1832,  and  was  ten  years  old  at  the  death  of  the  intestate.  We 
are  of  opinion,  that  the  labor  of  the  mother,  during  the  nine 
years  which  preceded  the  birth  of  her  first  child,  and  for  eleven 
years  thereafter,  sufficiently  compensated  the  expenses  of  the 
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feeding,  clothing,  etc.,  of  her  three  children,  tintil  they  were 
able  to  labor  as  hands. 

It  is,  therefore,  ordered  that  the  judgment  of  the  court  of  pro- 
bates be  annulled;  that  the  plaintifiP's  opposition  to  the  sale  be 
sustained;  that  the  slave  Penny,  and  her  three  children,  Caro- 
line, Charlesj  and  Bose,  be  declared  her  property;  that  the  or- 
der of  the  court  of.  probates  for  their  sale  be  rescinded;  and 
that  the  defendant  pay  the  costs  of  suit  in  both  courts. 


Matbimonial  Riorts  or  Wi7B  wUl  be  regalated  by  the  laws  of  that 
oonntry  into  which,  at  the  time  .of  the  marriage,  she  int<mded  to  remove,  if 
inch  remoyal  is  afterwards  made:  Ford  v.  Ford,  14  Am.  Dec.  201.  And  if 
the  hnsband  and  wife  remove,  their  snbsequent  acqaisitions  are  regalated  by 
the  laws  of  the  state  into  which  they  thus  removed:  8atd  v.  II%$  Creditors, 
16  Id.  212;  Murphy  v.  Murphy,  12  Id.  475.  So  rights  of  persons  without, 
bat  married  in,  Loaisiana,  are  governed  by  the  laws  of  that  jorisdiotion:  Hickt 
T.  Pope,  28  Id.  142;  Le  BreUm  v.  Nouchet,  5  Id.  736. 

Skpabate  Pbopxrty,  What  is. — Wife  has  no  separate  interest  in  chattels 
at  common  law;  but  her  property,  like  her  person,  was  under  her  husband's 
control:  Carroll  v.  Lte,  22  Am.  Dec.  350.  The  separate  property  of  a  feme 
covert  is  that  which  is  settled  to  her  sole  and  sepaiate  use  by  some  will  or 
other  writing,  with  a  power  expressly  or  impliedly  given  her  of  managing  it 
without  the  concurrence  of  her  husband:  Butler  v.  Buckingham,  5  Id.  174. 
Lands  given  by  the  government  to  either  spouse  is  the  separate  property  of 
the  spouse  to  whom  it  is  given:  Rouquier  v.  Rouquier,  16  Id.  186;  and  prop- 
erty acquired  by  a  wife,  while  deserted  by  her  husband,  is  her  separate  prop- 
erty: litarreU  v.  Wytm,  17  Id.  654. 

ExDuonro  to  Possessiok  a  Wns's  Chobes  in  Action:  See  note  to  Cap* 
Unger  ▼.  SuXlivan,  37  Am.  Dec  575,  where  this  subject  is  disoossed. 
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[6  BOBOVBOll,  192.] 

Pbocbxdin<»  oy  United  States  Courts  will  be  iNQumxD  jkto  in  the 
state  oourts,  when  they  are  set  up  as  the  basis  of  title  between  parties 
litigating  in  our  oourts,  for  the  purpose  of  seeing  whether  they  have  juris* 
diction  or  authority  to  render  such  judgment  or  decree;  whether  there  is 
sooh  a  jadgment;  and  also  for  the  purpose  of  ascertaining  whether  the 
executory  proceedings  under  it  have  been  conformable  to  law. 

laoALiTT  OF  Acts  of  Mabshals  of  the  United  States  will  be  inquired 
into  when  their  proceedings  form  a  link  in  the  chain  of  title  set  ap;  saoh 
marshals,  in  executing  the  process  of  their  courts,  are  bound  to  oonfonn 
to  the  state  laws. 

Iir  FoBCKD  Alienations,  Reasonable  Compliance  with  the  Forms  or 
Law  is  neoessary,  under  penalty  of  nullity.  'When  resort  is  had  to  the 
summary  and  more  severe  remedies  allowed,  a  stricter  complianoe  with 
•very  legal  forroaUty  is  requisite. 
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Pbooxxdzkos  undkb  Bxbootort  Pbockss  of  Sbzzubs  akd  Sals  are  to  b* 
icnitiniied  oloeely)  and  if  the  law  has  Dot  been  complied  with,  the  sale 
18  void. 

Valid  Judomxnt  is  Negessajit  to  Sutpobt  Sale  under  an  ezecntion  or 
order  of  sale,  and  withoat  it  the  title  is  not  divested. 

Pbisumftion  that  Gauss  is  within  JoBiSDicrnoN  of  C!oust»  applies  only 
to  conrts  of  general  jorisdiotion,  not  tcF  those  whoso  Jurisdiction  is  lim- 
ited. 

To  AoQUi&s  DoMiciLB  IN  LOUISIANA,  an  actaal  residence  of  twelve  months 
is  necessary;  filing  a  declaration  of  intention  and  giving  notice  do  not 
give  one  a  domicile. 

ClaouiT  CouBT  OF  Unitsd  States  has  no  Jubisdiotion  Rations  Peb* 
soNJB  in  a  snit  when  all  the  parties  are  non-residents  of  the  state  in 
which  the  court  is  held. 

Ceboitit  Ck)UBT  has  no  Jubisdictzon  Rations  I^atkblb  to  issue,  in  favor 
of  a  resident  of  Tennessee,  an  order  of  seizure  and  sale  against  mortgaged 
property  in  Louisiana,  when  it  composes  part  of  a  succession,  is  in  the 
course  of  administration  in  the  probate  court,  and  is  represented  by  an 
executor. 

Defendant  oan  not  Depart  fbok  a  Rboobd  under  which  he  avers  he  claims 
and  relies. 

Pubchaseb  undeb  Void  Obdeb  of  Sals  aoquires  no  rights,  though  he  acted 
in  good  faith. 

Obdeb  Dibbotino  Seizubb  and  Sals  of  Pbofebtt  is  Invalid  when  suf- 
ficient notice  of  sale  has  not  been  given. 

Pebson  Who  is  not  a  Bona  Fide  Pubohaseb  is  Liablb  for  the  fruits  and 
revenues  of  the  property  from  the  date  of  his  possession. 

Pebson  is  not  a  Bona  Fide  Holdeb  who  purchases  under  a  void  judg- 
ment; such  a  judgment  has  no  effect  and  can  not  form  a  basis  of  title. 

New  Tbial  on  the  Qround  of  Newlt  Disoovebed  Evidbnos  will  not  bo 
granted  when  the  person  by  whom  the  evidence  is  to  be  given  was  one  of 
the  principal  witnesses  on  the  trial,  and  it  is  not  shown  tiiat  the  party  or 
his  other  counsel  were  ignorant  of  the  fact. 

Appeal  from  the  district  court  of  Madison.  The  opinion  states 
the  case.    Judgment  for  the  plaintiff.    The  defendant  appealed. 

Stacy  and  Sparrow,  for  the  plaintiff. 

DwnJbar,  Hyams,  Elgee,  and  Bemiss,  for  the  appellant. 

By  Court,  Gabland,  J.  The  plaintiff,  as  curator  of  the  vacant 
estate  of  Alexander  McNeil,  deceased,  alleges,  that  at  his  de- 
cease, he  (McNeil)  was  the  owner  and  possessor  of  a  tract  of 
land,  with  a  stock  of  horses,  mules,  cattle,  sheep,  hogs,  and 
aratory  utensils  attached  thereto;  that  said  land  is  cultivated 
as  a  cotton  plantation,  to  which  there  is  attached,  a  large  num- 
ber of  valuable  slaves  named  in  the  petition,  all  of  which  are  of 
the  value  of  one  hundred  thousand  dollars,  and  produce  an 
annual  revenue  of  twenty-five  thousand  dollars.  He  charges, 
that  the  defendant,  in  the  mouth  of  July,  1840,  since  the  death 
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of  said  Alexander  McNeil,  iUegally,  and  by  fraud  and  coUusion, 
and  without  legal  title,  took  possession  of  the  aforesaid  prop- 
erty, and  holds  it,  and  has  wrongfully  converted  it  to  his  own 
use  with  all  its  fruits  and  revenues,  and  pretends  to  be  the 
owner  of  the  same.  The  plaintiff,  therefore,  prays  for  a  judg- 
ment for  the  said  land  and  slaves;  that  as  the  curator  of  the 
aforesaid  succession,  he  may  be  decreed  to  be  the  owner  of  the 
same,  and  put  in  possession  thereof. 

The  defendant,  after  a  general  denial,  avers,  that  on  the  sixth 
of  July,  in  the  year  1840,  he  became  the  purchaser,  at  a  public 
sale  made  by  the  marshal  of  the  eastern  district  of  Louisiana, 
who  had  seized  the  property  under  a  writ  of  seizure  and  sale, 
issued  on  an  order  or  judgment  given  by  the  circuit  court  of 
the  United  States,  for  the  ninth  circuit,  in  the  eastern  district  of 
Louisiana.  That  said  writ  was  issued  in  the  case  of  Andrew 
Erwin  against  Hector  McNeil,  testamentary  executor  of  Alexan- 
der McNeil,  as  mentioned  in  the  sale  from  the  marshal,  and  in 
the  record  of  the  suit  annexed.  He  alleges  that  he  gave  the 
sum  of  sixteen  thousand  dollars  cash,  for  the  plantation  and 
slaves,  which  was  applied  to  the  payment  of  a  mortgage  debt 
owing  by  the  aforesaid  succession  to  Andrew  Erwin;  that  after 
the  purchase  of  said  property,  he  (defendant)  received  posses- 
sion of  the  same  from  the  marshal,  in  good  faith,  under  the 
aforesaid  title,  except  certain  slaves  which  are  named,  which  he 
states,  were  never  delivered.  He  further  avers,  that  under  the 
title  aforesaid,  he  proceeded  to  improve  the  land  by  clearing  a 
large  part  of  it,  and  placing  valuable  and  permanent  improve- 
ments on  it,  which  are  worth  fifty  thousand  dollars,  and  have 
enhanced  its  value  to  that  amount.  He  denies,  that  the  crops 
produced,  amounted  to  the  sum  stated  in  the  petition,  and  al- 
leges, that  they  were  made  at  great  labor  and  expense.  He  as- 
serts, that  the  purchase  is  good  and  valid  in  law;  was  made  in 
good  faith,  and  that  all  the  proceedings  remain  in  full  force, 
that  no  appeal  has  been  taken  from  them,  nor  have  they  been 
reversed  or  annulled.  He  sets  them  up  as  a  plea  in  bar  to  this 
suit.  He  further  avers,  that  if  the  sale  is  annulled,  and  the 
plaintiff  recover  the  property  claimed,  he  must  reimburse  to  him, 
Erwin,  the  purchase  money,  with  interest,  and  also  the  value  of 
the  improvements,  and  that  he  can  not  be  dispossessed  of  the 
property,  until  the  entire  payment  thereof.  He  further  alleges, 
that  he  has  sold  all  of  the  aforesaid  property,  and  that  none  of 
it  is  in  his  possession. 

The  facts  of  the  case  are,  that  on  the  eighth  day  of  January, 
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1835,  Dawson  and  Nutt,  by  an  authentio  act  of  sale  before  the 
parish  judge  of  the  parish  of  Carroll  in  this  state,  sold  to  Alex- 
ander McNeil,  the  plantation  and  slaves  in  controversy,  they  be- 
ing situated  in  that  parish,  now  the  parish  of  Madison.  All  the 
parties  were  at  the  time  residents  of  the  state  of  Mississippi,  as  ap- 
pears by  the  act  of  sale,  and  none  of  them  ever  were  residents  of 
'this  state.  The  property  was  sold  for  one  hundred  and  five  thou- 
sand dollars,  payable  in  five  annual  installments,  four  of  tweniy- 
five  thousand  dollars  each,  and  one  of  five  thousand  dollars;  all 
the  payments  have  been  made  except  the  fourth,  on  which  it  is 
alleged  seventeen  thousand  five  hundred  dollars  are  due,  with 
interest,  from  January,  1839.  The  notes  given  by  Alexander 
'  McNeil,  to  secure  the  price  of  the  property,  were  secured  by  a 
mortgage  in  the  ordinary  form.  Alexander  McNeil  died  in  Mis- 
sissippi, about  the  tweniy-eighth  of  May,  1839.  By  his  vriU, 
which  contains  several  legacies  of  small  value,  he  bequeathed 
the  mass  of  his  estate  to  Hector  McNeil,  also  a  resident  and  cit- 
izen of  Mississippi,  whom  he  appointed  his  testamentary  exec- 
utor. On  the  sixth  of  June,  1839,  this  executor,  stating  himself 
to  be  a  citizen  of  Coahoma  county,  in  Mississippi,  presented  a 
petition  to  the  judge  of  probates  of  the  parish  of  Madison,  in 
which,  after  reciting  that  his  testator  had  died  at  the  date  above 
stated  in  Mississippi,  and  left  a  will  in  which  he  was  appointed 
sole  executor  and  principal  legatee,  an  imauthenticated  copy  of 
which  was  annexed  to  the  petition,  he  proceeds  to  state,  that  two 
large  estates  were  in  the  possession  of  his  testator  situated  in 
that  parish;  that  by  the  laws  of  Mississippi,  as  executor  of  the 
will,  he  is  bound  to  present  it  for  probate  in  Warren  couniy  in 
that  state,  without  delay;  but  as  the  court  would  not  sit  for  some 
weeks,  he  could  not  then  have  the  vrill  proved  and  recorded,  nor 
could  he  then  present  a  duly  certified  copy  of  it,  to  be  recorded 
in  the  said  probate  court  of  Madison.  He  avers,  that  ''he  is 
desirous  of  taking  on  himself  the  succession  of  his  deceased 
brother's  estate,  according  to  the  terms  of  his  last  will  and  tes- 
tament, and  the  laws  of  this  state;  he  therefore  prays,  that  an 
inventory  of  all  the  property  in  the  parish,  belonging  to  the  es- 
tate of  said  Alexander  McNeil,  deceased,  be  taken;"  and  he  prays 
the  judge  to  grant  him  the  succession  of  the  deceased  Alexander 
McNeil,  according  to  the  terms  of  the  will  and  the  laws  of  the 
state;  and  that  he  will  grant  any  other,  and  whatever  order  may 
be  necessary,  to  entitle  him  (Hector  McNeil)  to  the  possession, 
and  succession  of  the  property  left  by  the  deceased.  Upon  this 
petition  no  order  or  judgment  was  given  by  the  probate  judge; 
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but,  on  the  second  of  July  follo^mng,  he  proceeded  to  make  an 
inTentorj  of  the  property  composing  Alexander  McNeil's  suo- 
cession,  which  is  signed  by  Hector  McNeil  as  executor.  The 
will  was  probated  in  Warren  couniy ,  Mississippi,  on  the  tweniy- 
fourth  of  June,  1839,  and  a  copy  of  it,  and  of  the  proceedings 
in  the  aforesaid  court,  were  recorded  in  the  probate  court  of 
Madison,  on  the  first  of  July,  1839,  one  day  before  the  takings 
of  the  inyentory,  but  no  order  was  taken  on  it,  further  than  to 
record  it.  On  the  first  of  November,  1889,  Hector  McNeil  made 
a  declaration  before  the  parish  judge  of  the  parish  of  Madison, 
stating,  that  he  is  the  owner  of  large  possessions  in  said  parish, 
consisting  of  lands,  slaves,  etc. ;  that  he  is  desirous  of  acquiring 
residence,  and  to  be  entitled  to  the  privileges  of  a  resident  of ' 
the  state.  He  states  his  age;  that  he  is  from  Mississippi,  and 
desires  to  pursue  the  business  of  planting,  and  to  reside  in,  and 
make  that  parish  his  permanent,  domicile  and  home;  wherefore 
he  prays,  that  his  notice  may  be  filed.  The  parol  evidence  shows, 
that  Hector  McNeil  has  a  family  who  have  constantly  resided  in 
Mississippi,  and  that  he  never  resided  personally  in  the  parish 
of  Madison  or  state  of  Louisiana,  only  making  occasional  visits 
to  the  plantations  in  Madison. 

On  the  twenty-third  of  May,  1840,  Andrew  Erwin,  a  resident 
of  Tennessee,  presented  his  petition  to  the  circuit  court  of  the 
United  States,  for  the  eastern  district  of  Louisiana,  stating  that 
he  was  the  holder  of  two  of  the  notes  given  to  Nutt  and  Daw- 
eon,  due  in  January,  1839,  on  which  seventeen  thousand  five 
hundred  dollars,  with  ten  per  cent,  interest  thereon,  are  due, 
with  costs  of  protest.  He  alleges,  that  those  notes  were  given 
to  secure  a  part  of  the  price  of  the  plantation  and  slaves  sold 
as  aforesaid,  and  were  included  in  the  mortgage  stipulated  in 
the  sale.  He  avers,  that  Hector  McNeil,  testamentaiv  executor 
of  Alexander  McNeil,  is  indebted  to  him  in  the  amount  due  on 
said  notes,  which  said  Hector  McNeil,  it  is  alleged,  resides  in 
the  parish  of  Madison;  wherefore  an  order  of  seizure  and  sale  is 
prayed  for,'  commanding  the  marshal  to  sell  the  plantation  and 
slaves  mentioned  for  the  purpose  of  paying  the  aforesaid  sum 
with  interest  and  costs.  On  the  day  that  this  petition  was  filed, 
the  district  judge  of  the  eastern  district  of  Louisiana,  not  in 
open  court,  and  signing  himself,  ''P.  E.  Lawrence,  U.  S. 
judge,"  made  an  order  in  these  words: ''  Liasmuch  as  the  mort- 
gage within  mentioned,  imports  a  confession  of  judgment,  let 
an  order  of  seizure  and  sale  issue,  for  the  sale  of  the  property 
mortgaged,  if  the  sum  within  claimed  is  not  paid,  after  legal 
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notice — ^New  Orleans,  May  23,  IMO."  On  the  same  day,  the 
order  of  seizure  and  sale  was  issued  by  the  clerk,  commanding 
the  marshal  to  seize  and  sell  the  plantation  and  slaves,  which 
are  specially  described,  after  legal  demand  for  cash,  to  satisfy 
the  aforessi'l  demand.  This  writ  went  into  the  hands  of  the 
marshal  on  the  tweniy-fifth  of  May,  and  on  the  twenty-ninth  of 
the  same  month,  he  delivered  the  order  of  court  and  copy  of 
mortgage  to  the  defendant;  also,  a  notice  directed  to  Hector 
McNeil,  testamentary  executor  of  Alexander  McNeil,  in  which 
it  is  stated,  that  the  sum  of  seventeen  thousand  five  hundred 
dollars,  with  interest  as  claimed,  is  demanded  of  him,  and  that 
if,  at  the  expiration  of  three  days,  the  same  is  not'paid,  that  the 
order  of  seizure  and  sale  will  be  executed,  and  the  plantation 
and  slaves  sold  under  it.  The  sum  was  not  paid,  and  on  the 
first  of  June  a  seizure  was  made  of  the  plantation  and  fifty- 
seven  slaves,  which  were,  on  the  fourth  of  June,  1840,  adver- 
tised for  sale  on  the  sixth  of  July  following.  Hector  McNeil 
was  notified  of  the  seizure  and  day  of  sale,  and  the  marshal 
states,  that  he  affixed  advertisements  at  the  doors  of  the  court- 
bouse,  and  parish  judge's  office,  and  other  places  in  the  jMuish, 
but  these  places  are  not  named,  and  no  proof  exists  of  any  ad- 
vertisements at  any  other  places  than  those  named.  Appraisers 
were  appointed,  who  appraised  the  land  at  thirteen  dollars  per 
acre,  and  the  slaves  at  various  prices,  making  altogether  the  sum 
of  twenty-three  thousand  eight  hundred  and  f orfy-five  dollars, 
and  they  were  adjudicated  to  the  defendant  for  sixteen  thousand 
dollars  cash,  and  the  marshal  made  him  a  sale. 

It  does  not  appear  that  any  money  was  paid  by  the  purchaser; 
but  William  M.  Beal,  whom  the  marshal  calls  the  agent  of  the 
plaintiff,  Andrew  Erwin,  gave  him  (the  marshal)  a  receipt  for  the 
sum,  and  he  made  a  deed  of  sale,  in  which  he  omits  to  state,  that 
the  price  bid  by  the  defendant  had  been  paid.  Under  this  sale 
the  defendant  claims  the  property.  It  is  here  proper  to  state, 
that  the  land  which  was,  on  the  sixth  of  July,  1840,  appraised 
at  thirteen  dollars  per  acre,  was,  on  the  first  of  July,  1839, 
when  Hector  McNeil,  as  executor,  had  an  inventory  made,  ap- 
praised at  fifty  dollars  per  acre;  and  it  is  also  proved,  that  about 
four  hundred  out  of  six  hundred  and  forty  acres  are  cleared;  and 
that  it  is  worth  from  thirty-five  dollars  to  forty  dollars  per  acre 
to  clear  such  land.  Nothing  seems  to  have  been  allowed  for 
stock  and  improvements  by  the  appraisers.  The  slaves  were  ap- 
praised in  July,  1840,  for  about  half  what  they  were  in  July, 
1839.    It  is  further  to  be  noticed,  that  no  explanation  is  given 
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how  ^Mae  notes  got  into  the  hands  of  Andrew  Erwin,  in  Ten- 
nessee.   No  transfer  of  the  mortgage  was  made  to  him;  without 
which  no  judge  of  a  state  court  could  have  granted  an  order  of 
seizure  and  sale,  without  a  yiolation  of  law.    The  parol  eyidence 
shows,  that  besides  the  slayes  mentioned  in  the  sale  to  the  de- 
fendant, there  were  thirty-two  or  three  more  slayes  on  the  plan- 
tation, who  possibly  belonged  to  the  defendant.    The  overseer  on 
the  plantation  speaks  of  there  being  generally  from  seveniy-five 
to  eighty-fiye  hands  on  the  place.    One  of  the  appraisers  at  the 
marshal's  sale,  had  been  McNeil's  overseer  on  the  place  from 
1886,  to  July  or  August,  1839.    He  says,  that  he  knew  all,  or 
nearly  all,  the  slaves  purchased  from  Dawson  and  Nutt,  yet  thir- 
teen mentioned  in  the  order  of  seizure  are  stated  not  to  have 
been  foimd.    Another  witness,  who  was  an  overseer  for  Hector 
McNeil,  says,  tibat  in  the  year  1840,  six  himdred  and  tweniy-fiva 
bales  of  cotton,  of  four  hundred  poimds  each,  were  made  on  the 
whole  plantation.    In  1841,  there  were  four  hiu^dred  and  eighiy- 
eight  bales,  of  four  himdred  poimds  each,  made.    In  1842,  he 
thinks  there  were  not  more  than  three  hundred  and  fifiy  bales  of 
the  same  weight.    It  is  also  in  evidence,  that  the  price  of  cotton 
for  the  crop  of  1840,  was  about  an  average  of  ten  and  a  half 
cents;  for  the  crop  of  1841,  an  average  of  eight  cents;  and  for 
that  of  1842,  about  six  cents.    The  place  purchased  by  the  de- 
fendant adjoined  other  lands,  which  it  seems  all  formed  one 
plantation.    The  expense  of  the  plantation  in  1840,  was  not  less 
than  five  thousand  dollars;  in  1841,  about  six  thousand  dollars; 
and  in  1842,  about  four  thousand  dollars.    Since  the  sale,  about 
ninety  acres  of  land  have  been  cleared  on  the  tract  purchased  by 
the  defendant.    Nine  negro  houses,  four  cisterns,  two  corn-cribs, 
a  stable,  and  corn-mill,  have  been  built,  the  whole  worth  two 
thousand  eight  hundred  dollars;  and  it  is  worth  from  thirty-five 
to  forty  dollars  an  acre  to  clear  the  land,  as  the  ninety  acres  have 
been  cleared.    It  is  also  proved,  that  from  New  Orleans  to  the 
parish  of  Madison,  is  about  four  hundred  and  thirty  miles;  and 
it  is  further  shown,  that  neither  Alexander  McNeil  nor  Hector 
McNeil  ever  had  an  actual  residence  in  the  x)arish  of  Madison. 
One  witness  says,  that  he  had  known  both  of  them  from  the  year 
1833;  that  Alexander  McNeil  was  a  citizen  of  Mississippi  to  the 
day  of  his  death;  and  that  Hector  McNeil  was  always  a  citizen  of 
that  state.    The  overseers  who  were  on  the  plantation  say,  tliat 
Hector  McNeil  never  lived  on  it;  that  in  1839,  and  1840,  he  lived 
with  his  family  a  part  of  the  time  in  Yicksburg,  and  the  remain- 
der near  Warrenton,  Mississippi,  on  a  plantation  he  had  there. 
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The  defendant  offered  in  eyidence  all  the  proceedings  relating 
Ko  the  order  of  seizure  and  sale,  and  the  marshal's  deed,  and 
also  offered  the  petition  of  Hector  McNeil  addressed  to  the  dis- 
trict court,  in  and  for  the  parish  of  Madison,  praying  for  an  in- 
junction against   the    New  Orleans  Exchange  and    Banking 
Company,  for  the  purpose  of  showing,  that  in  that  petition  he 
stated  himself  to  be  a  citizen  of  Louisiana.     He  commences  it: 
**  The  petition  of  Hector  McNeil,  testamentary  executor  of  the 
last  will  and  testament  of  his  brother  Alexander  McNeil,  of  said 
parish  and  state,"  etc.    In  no  part  is  it  stated  that  he  is  a  citizen 
of  Louisiana.    This  petition  was  filed  on  the  sixteenth  of  Jxdy, 
1840,  ten  days  after  the  marshal's  sale.    In  it,  he  states,  that  the 
succession  of  Alexander  McNeil  owes  many  large  debts;  that  he 
(Hector)  is  administering  the  succession,  under  the  order  of  the 
court  of  probates  of  the  parish  of  Madison,  where  the  will  of  his 
testator  is  recorded,  and  he  confirmed  as  executor;  that  the 
Exchange  Bank  of  New  Orleans  sets  up  a  large  claim,  pretended 
to  be  secured  by  mortgage,  and  had,  on  the  eighteenth  of  May, 
1843,  obtained  an  order  of  seizure  and  sale  against  him,  whether 
as  executor  or  universal  heir  he  does  not  say,  and  that  the  sheriff 
had  seized  a  number  of  slaves  and  advertised  them  for  sale,  all 
of  which  he  alleges  to  be  illegal.     He  states,  that  the  district 
judge  of  the  ninth  district,  had  no  jurisdiction,  or  authority,  to 
issue  an  order  of  seizure  and  sale  in  favor  of  said  bank,  the  suc- 
cession being  in  a  course  of  administration;  and  further,  that 
the  notes  secured  by  the  mortgage  are  not  payable  to  the  said 
bank,  but  to  other  persons,  who  have  indorsed  them,  and 
that  there  is  no  authentic  transfer  of  the  mortgage  from  the 
original  payee  to  the  said  bank,  without  which  no  order  of  seiz- 
ure and  sale  could  be  legally  issued.     We  thus  see,  this  executor 
on  the  sixth  of  July,  1840,  standing  quietly  by,  and  permitting 
a  large  part  of  the  property  of  the  succession  he  was  administer- 
ing, to  be  sold  at  a  ruinous  sacrifice,  under  the  order  of  seizure 
and  sale  under  which  the  defendant  claims,  in  which  the  very 
defects  he  sets  forth  in  this  petition  exist.     He  did  not  complain 
then,  that  no  injunction  was  asked  for;  but  a  few  days  after, 
against  another  large  creditor,  he  is  vigilant  in  defense  of  the 
rights  of  the  succession. 

We  have  stated  the  facts  of  the  case  fully,  and  from  them  we 
have  strong  grounds  to  believe,  that  there  was  collusion  between 
the  parties  to  the  sale,  imder  which  the  defendant  claims.  Upon 
the  pleadings  and  evidence,  the  district  judge  gave  a  judgment 
in  favor  of  the  plaintiff,  for  the  land  and  slaves.     He  annulled 
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the  sale  made  by  the  marshal,  and  decreed  the  defendant  to 
account  for  the  crops  of  cotton  made  in  the  year  1840, 1841,  and 
1842,  which  after  deducting  the  expenses  of  the  plantation,  and 
the  value  of  the  improvements  made  by  the  defendant,  produced 
an  amount  nearly  sufficient  to  repay  him  the  price  he  allied, 
that  he  had  paid  for  the  whole  property.  This  sum  the  judge 
compensated  against  the  price  so  far  as  it  extinguished  it,  and 
gave  the  defendant  a  judgment  for  the  remainder,  from  which 
judgment  he  has  appealed. 

In  this  court,  the  counsel  for  the  defendant  calls  our  attention 
to  the  exceptions  set  up  in  the  answer,  in  relation  to  the  juris- 
diction of  the  court  that  tried  the  cause.  He  avers,  that  no 
state  tribunal  can  question,  or  inquire  into  the  validity  of  any 
act  or  judgment  of  a  court  of  the  United  States,  and  that  such  an 
act  or  judgment  can  only  be  inquired  into,  on  appeal  to  the 
supreme  court  of  the  United  States,  or  by  a  direct  action  of 
nullity  before  the  tribimal  which  rendered  the  decree.  We  ad- 
mit, that  neither  this  tribunal,  nor  the  inferior  courts,  can  revise 
a  judgment  of  the  United  States  court,  upon  the  merits.  We 
can  not  say  whether  it  was  rendered  upon  proper  evidence,  or  is 
correct  in  itself;  but  we  do  not  say,  and  have  so  decided  recently, 
that  when  the  proceedings  of  the  federal  courts  are  set  up  as  the 
basis  of  title,  between  persons  litigating  in  our  courts,  that  then 
we  will  look  into  their  proceedings,  for  the  purpose  of  seeing 
whether  they  have  jurisdiction  or  authoriiy  to  render  such  judg- 
ment or  decree;  whether  there  is  such  a  judgment;  and  also  for 
the  purpose  of  ascertaining,  whether  the  executory  proceedings 
under  it  have  been  conformable  to  law:  Oarrard,  lyr,  eL  al.  v. 
Beed,  5  Bob.  (La.)  606. 

The  second  exception  is,  that  a  state  tribunal  can  not  annul 
or  inquire  into  the  acts  of  a  marshal  of  the  United  States, 
when  acting  under  the  authority  of  a  decree  of  the  United  States 
court,  when  such  acts  are  only  voidable,  not  void.  Upon  this 
point,  and  the  one  first  stated,  the  counsel  for  the  defendant  have 
not  furnished  us  with  satisfactory  authorities.  We  have  recently 
considered  the  subject  in  the  case  just  cited,  and  have  come  to 
a  different  conclusion.  The  marshals  of  the  United  States  in 
Louisiana,  in  executing  the  process  of  their  courts,  are  bound  to 
conform  to  the  state  laws,  by  an  act  of  congress  and  the  rules  of 
the  circuit  court;  and  when  their  proceedings  form  a  link  in  the 
chain  of  title  set  up,  we  are  bound  to  examine  into  the  legality 
of  them.  A  state  court  can  not  direct  a  marshal  how  he  shall 
act,  nor  send  process  to  him  to  be  executed;  but  when  he  has 
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acted,  and  his  acts  are  instramental  in  changing  the  title  to 
property,  then,  between  litigants  before  our  conris,  we  will 
examine  whether  his  acts  have  legally  effected  that  object.     It  is 
well  settled,  in  our  jurisprudence,  that  in  forced  alienations  of 
property,  there  must  be  a  reasonable  diligence  and  a  compliance 
with  the  forms  of  the  law,  under  the  penalty  of  nullity.     When 
a  party  resorts  to  the  summary  and  more  severe  remedies  allowed 
by  law,  he  is  then  held  to  a  stricter  compliance  with  every  legal 
formaliiy;  and  the  executory  process  of  seizure  and  sale,  may  be 
considered  as  one  of  severiiy.     It  is  obtained  ex  parte,  and  all  the 
proceedings  under  it  are  to  be  scrutinized  closely.     It  necessarily 
follows,  that  if  the  law  has  not  been  complied  with,  the  property 
is  not  transferred,  and  the  purchaser  acquires  no  title:  Diffovr 
v.  Camfranc,  11  Mart.  607  [13  Am.  Dec.  360];  McDmough  v. 
Oravier^s  Curator,  9  La.  642;  Grant  v.  Walden,  6  Id.  623.     It  is 
equally  well  settled,  that  to  support  a  sale  made  by  a  sheriff  or 
marshal,  under  an  execution  or  order  of  seizure  and  sale,  there 
must  be  a  valid  judgment  rendered  by  a  court  of  competent  jur- 
isdiction, without  which  the  titie  is  not  divested:  Beard  v.  Mo^ 
rancy,  3  Bob.  (La.)  120.     An  officer  who  executes  process  issued 
by  a  court  which  has  no  jurisdiction,  is  a  trespasser,  and  liable  in 
damages  to  the  party  injured.     In  Lalanne's  Heirs  v.  MoreAu,  13 
La.  431,  it  is  said,  if  there  is  a  total  want  of  jurisdiction,  the 
proceedings  are  null  and  void,  and  confer  no  title:  1  Pet.  340; 
Thompson  v.  Iblmie,  2  Id.  157.     It  is,  in  fact,  not  denied,  that 
we  can  inquire  into  the  competency  of  the  tribunal  which  ren* 
dered  the  judgment  that  caused  a  seizure  and  sale  of  the  property. 
The  first  question  is,  had  the  circuit  court  of  the  United  States 
jurisdiction  over  tiie  person,  or  subject-matter,  in  granting  the 
order  of  seizure  and  sale  ?  and  in  the  second,  was  there  such  a 
judgment  as  authorized  the  sale  in  question  ?    The  third  question 
will  be,  have  the  formalities  of  the  law  been  complied  with  by 
the  marshal?    The  eleventh  section  of  the  judiciary  act  of  1789 
(Ingersoll's  Dig.  370),  says:  *•  The  circuit  courts  shall  have  orig- 
inal cognizance,  concurrent  with  the  courts  of  the  several  states, 
of  all  suits  of  a  civil  nature,  at  common  law,  or  in  equity,  where 
the  matter  in  dispute  exceeds,  exclusive  of  costs,  the  value  of  five 
hundred  dollars,  and  the  United  States  are  plaintiffs,  or  petition- 
ers; or  an  alien  is  a  party;  or  the  suit  is  between  a  citizen  of  the 
state  where  the  suit  is  brought,  and  a  citizen  of  another  state. 
Nor  shall  any  district,  or  circuit  court,  have  cognizance  of  any 
suit  to  recover  the  contents  of  any  promissory  note,  or  other 
chose  in  action,  in  favor  of  an  assignee,  unless  a  suit  might  have 
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been  prosecuted  in  such  court  to  recover  the  said  contents  if  no 
assignment  had  been  made,  except  in  cases  of  foreign  bills  of 
exchange."  Under  this  grant  of  jurisdiction,  the  supreme  court 
of  the  United  States  has  said,  that  the  circuit  court  is  one  of 
limited  jurisdiction,  and  has  cognizance,  not  of  cases  generally, 
but  only  of  a  few  specially  circumstanced;  amounting  to  a  small 
portion  of  the  cases,  which  an  unlimited  jurisdiction  would  em- 
brace; and  that  the  fair  presumption  is  not,  as  with  regard  to  a 
court  of  general  jurisdiction,  that  a  cause  is  within  its  juiisdio- 
tion,  unless  the  contrary  appears;  but  rather,  that  a  cause  ia 
without  its  jurisdiction,  unless  the  contrary  appears:  Siarde^s 
Adm'r  y.  Bank  of  NoHh  America,  4  Dall.  8;  1  Oond.  B.  206.  It 
will,  therefore,  be  seen,  that  the  presumption  of  law  is  against 
the  power  to  issue  the  order  of  seizure  and  sale. 

In  order  to  take  jurisdiction  over  the  parties  to  the  original 
suit,  the  defendant  must  have  been  a  citizen  of  this  state.    The 
act  of  mortgage  under  which  Andrew  Erwin  proceeded,  shows, 
that  Alexander  McNeil  was  a  citizen  of  Mississippi,  and  the  pa- 
rol evidence  proves,  that  he  resided  there  to  the  day  of  his  death. 
His  will  was  probated  there,  and  a  copy  of  it  presented  to  the 
parish  judge  of  Madison,  as  a  foreign  testament,  and  recorded 
and  acted  on  as  such.    The  first  we  hear  of  Hector  McNeil  is, 
his  petition  to  the  parish  judge  of  Madison,  in  which  he,  in 
terms,  states  himself  to  be  a  citizen  of  Coahoma  couniy,  in  the 
state  of  Mississippi.    We  see  no  intention  manifested  to  become 
domiciliated  in  Louisiana,  until  the  declaration  made  in  Novem- 
ber, 1839.    That  declaration  did  not  give  him  a  domicile  in  the 
state.    In  the  case  of  Boone  v.  Savage,  14  La.  169,  we  said,  that 
articles  42, 43,  and  44  of  the  civil  code,  only  provide  for  a  change 
of  domicile  by  persons  already  residents  of  the  state,  and  not  by 
those  coming  from  other  states.    As  to  them,  the  law  requires 
an  actual  residence  of  twelve  months  in  the  state,  before  a  dom- 
icile is  acquired;  and  we  therefore  maintained  an  attachment 
against  Savage  as  a  non-resident.    His  case  is  precisely  similar 
to  that  of  Hector  McNeil.    He  had  made  the  declaration  of  inten- 
tion, and  given  notice  before  the  parish  judge;  he  had  a  plan- 
tation in  the  state,  but  the  evidence  showed,  that  he  generally 
resided  in  Mississippi.    This  doctrine  we  have  since  confirmed 
in  a  case  in  the  eastern  district:  Vide  B.  &  C.  Dig.  286,  287. 
The  parol  evidence  in  the  case,  completely  negatives  the  idea, 
that  Hector  McNeil  was  ever  a  citizen  of,  or  had  a  domicile  in 
Louisiana.     The  statement  that  he  was  so,  ici  the  petition  pre- 
sented to  the  circuit  court  in  New  Orleans,  was,  therefore,  a  fraud, 
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and  his  acquiescence  in  it  proof  of  his  participation  in  it.  It 
was  impossible  for  him  to  hare  acquired  a  domicile,  eyen  if  he 
had  manifested  his  intention  more  strongly  than  he  did.  The 
efareuit  court  was,  therefore,  without  jurisdiction  rationepersoncB, 

Had  the  circuit  court  jurisdiction  raiione  maiericBf  We  haye 
shown  that  the  presumption  of  law  is  against  it.  The  judiciary 
act  quoted,  declares,  that  the  jurisdiction  is  *'  concurrent  with 
the  courts  of  the  several  states,  of  all  suits  of  a  civil  nature," 
etc.,  which  we  understand  to  mean,  in  cases  where  a  citizen  of 
the  state  can  bring  a  suit  in  the  state  court  against  another  citi- 
sen  or  resident,  an  alien,  or  citizen  of  another  state  may  bring 
a  similar  suit  in  the  circuit  court  of  the  United  States,  on  a  sim- 
ilar cause  of  action,  and  that  he  will  be  entitled  to  the  same  rem- 
edy on  his  judgment. 

We  now  put  the  question,  can  any  citizen  of  Louisiana  ob- 
tain from  a  district  or  parish  court,  or  from  the  court  of  probates 
itself,  an  order  of  seizure  and  sale  against  mortgaged  property, 
eomposing  part  of  a  succession,  in  the  course  of  administration 
in  the  court  of  probates,  and  represented  by  an  executor,  admin- 
istrator, or  curator?  We  are  certain  no  such  process  could  be 
issued  from  a  state  tribunal.  Where  then  is  the  authority  of 
the  circuit  court  to  give  any  such  order  or  judgment  as  it  did  ? 
It  is  not  in  the  act  of  congress,  nor  can  it  be  found  in  the  state 
laws,  from  which  the  circuit  court  derives  its  only  authority  to 
giant  decrees  or  orders  of  seizure,  if  it  has  any  such  power  at 
all.  The  counsel  for  the  defendant  has  strongly  pressed  on  us, 
a  decision  of  the  supreme  court  of  the  United  States,  in  Suydam 
V.  Bro€LdnaXf  14  Pet.  67,  in  which  that  tribunal  says,  that  a  suit 
in  the  circuit  court  for  Alabama,  against  an  administrator,  shall 
not  abate  in  consequence  of  a  plea  that  the  estate  so  represented 
is  insolvent,  and  is  being  administered  under  a  statute  of  the 
state,  which  statute  specially  exempts  foreign  contracts  from  its 
operation.  But  the  court  goes  on  to  argue  and  decide  a  ques- 
tion not  before  it,  and  declares  that,  if  the  exception  in  the  stat- 
ute did  not  exist,  still  the  action  would  not  abate.  This  is  pos- 
sibly true;  but  decisions  on  questions  not  before  a  court,  are  in 
general  not  entitled  to  much  weight;  and  we  see  no  peculiar 
force  in  the  reasoning  on  which  this  decision  is  based.  It  may 
have  been,  that  the  demand  of  the  plaintiffs  was  not  admitted 
by  the  administrators,  and  that,  when  sued,  they  availed  them- 
selves of  every  }  lea  to  get  clear  of  the  action.  The  decision 
was  on  a  plea  in  abatement;  but  the  supreme  court  did  not  say, 
and  we  doubt  if  it  ever  will  say,  that  a  creditor  residing  in  an- 
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other  state,  can  sue  in  the  circuit  court  of  the  United  States,  the 
executor,  or  administrator  of  an  estate,  being  administered  in 
the  court  of  probates  as  insolvent— -obtain  a  judgment — and 
issue  execution  on  it,  in  violation  of  the  state  laws,  and  take  the 
property  out  of  the  hands  of  the  executor  or  administrator,  and 
leave  nothing  for  the  domestic  creditors.  This  court,  in  Schroe-- 
der^e  Syndics  v.  Nicholson^  2  La.  351,  said:  ''  We  have  looked  in 
vain  for  anything  in  the  constitution  of  the*  United  States, 
which  gives  this  advantage  to  a  citizen  of  another  state  (to  seek 
a  different  remedy  in  the  United  States  court)  over  our  own 
citizens;  and  which  makes  right  depend  not  on  contract  or  the 
law  of  contracts,  but  on  the  tribunal  where  the  remedy  is 
sought:"  Ba\iduc*%  Syndics  v.  Nicholsan,  4  Id.  83.  We  do  not 
intend  to  deny,  that  if  an  executor,  administrator,  or  curator, 
refuses  to  admit  the  justice  of  a  debt  claimed  by  an  alien,  or 
non-resident  creditor,  and  wUl  not  class  it  as  an  ackziowledged 
debt  against  the  succession  to  be  paid  as  others,  that  he  may  be 
sued  in  the  circuit  court  of  the  United  States,  and  a  judgment 
liquidating  the  demand  obtained;  but  that  judgment  must  state 
that  it  is  to  be  paid  out  of  the  assets  in  the  hands  of  the  ex* 
ecutor,  etc.,  to  be  administered  in  due  course  of  law,  and  no  ex- 
ecution can  issue  in  favor  of  the  alien  or  non-resident  creditor, 
unless  one  can  be  issued  in  favor  of  the  domestic  creditor  in  a 
similar  case.  We  are,  therefore,  of  opinion,  that  the  circuit 
court  of  the  United  States  for  the  eastern  district  of  Louisiana, 
had  no  jurisdiction  or  authority  to  issue  the  order  of  seizure  and 
sale  against  Hector  McNeil,  testamentary  executor  of  the  suc- 
cession of  Alexander  McNeil,  deceased. 

But,  say  the  counsel  for  the  defendant,  if  the  proceedings 
were  not  good  against  the  testamentary  executor,  they  were 
legal  against  Hector  McNeil  as  the  universal  legatee,  or  heir  of 
Alexander  McNeil,  deceased.  The  &rst  answer  to  this  argument 
is,  that  the  proceedings  are  not  against  him,  in  that  capacity; 
and  the  second,  that  the  question  of  domicile  is  entirely  opposed 
to  the  position.  If  the  defendant  was  not  a  citizen,  the  process 
could  not  have  been  issued.  The  circuit  court  has  no  jurisdic- 
tion, when  neither  of  the  parties  are  citizens  of  the  state  in  which 
the  action  is  instituted:  ShtUe  v.  Davis,  Pet.  C.  Ct.  431. 

There  is  another  objection:  The  defendant  shows,  that  the 
estate  of  Alexander  McNeil  is  largely  indebted,  and  the  executor 
was  bound  to  administer  it  for  the  benefit  of  the  creditors;  and  in 
the  petition  filed  on  the  sixteenth  of  July,  1840,  against  the  Ex- 
change Bank,  he  alleges  that  he  is  so  doing.    It  appears  to  us,  that 
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it  is  not  competent  for  the  defendant  to  depart  from  the  record 
under  which  he  avers  that  he  claims,  and  to  rely  upon  a  right  no« 
where  set  forth  in  the  answer.  The  defendant's  counsel  further 
contend,  that  these  nullities  and  objections  can  not  affect  him,  aa 
he  is  a  purchaser  in  good  faith,  and  without  knowledge  of  \dj 
of  them;  and  that  the  only  remedy  is  by  an  action  to  annul  tlie 
proceedings  in  the  circuit  court  of  the  United  States,  or  by  an 
appeal  to  the  supreme  court.  In  the  first  place,  we  doubt  very 
much  the  ignorance  and  want  of  knowledge  of  the  defendant; 
and  secondly,  we  consider  the  judgment,  or  order,  a  nullity, 
having  been  given  by  a  court  having  no  authoriiy  to  render  it. 

We  come  now  to  the  proceedings  of  the  marshal,  and  to  see 
how  far  he  has  complied  with  the  legal  formalities  in  the  prem- 
ises. There  is  no  doubt  that  the  marshal  and  clerk  of  the  court 
were  bound  to  act  in  conf  ormily  to  the  articles  of  the  code  of 
practice,  in  relation  to  executory  process.  The  seven  hundred 
and  thirty-fifth  article  provides,  that ''  in  obtaining  this  order  of 
seizure,  it  shall  suffice  to  give  three  days'  notice  to  the  debtor, 
counting  from  that  on  which  the  notice  is  given,  if  he  resides  on 
the  spot,  adding  a  day  for  every  twenty  miles  between  the  place 
of  his  residence  and  the  residence  of  the  judge,  to  whom  the  pe- 
tition has  been  presented."  The  notice  was  given  to  Hector 
McNeil  on  the  tweniy-ninth  of  May,  1840,  requiring  him  to  pay 
within  three  days.  On  the  first  of  June  the  property  was  seized, 
advertised  on  the  fourth,  and  sold  on  the  sixth  of  July,  1840.  It 
is  proved,  that  from  New  Orleans,  the  residence  of  the  judge,  to 
the  parish  of  Madison,  is  four  hundred  and  thirty  or  four  hundred 
and  forty  miles.  At  least  twenty-five  days'  notice  was,  therefore, 
necessary.  The  supreme  court  of  the  United  States,  in  Levy  v. 
FUzpairichy  15  Pet.  167,  say,  until  this  notice  is  given,  and  the 
time  has  elapsed,  the  order  directing  the  seizure  is  not  a  final 
judgment,  upon  which  a  writ  of  error  will  lie.  If  this  be  so,  no 
executory  proceedings  can  be  had  under  it.  *  The  circuit  court 
and  the  marshal  are  clearly  bound  by  this  construction  of  the 
law,  and  the  sale  was,  therefore,  premature,  according  to  that 
decision.  See  also,  Bowlett  v.  Shepherd,  7  Mart.  (N.  S.)  613; 
Woodward  v.  Dashiell,  15  La.  184. 

The  next  question  is  in  relation  to  the  fruits,  revenues,  and 
improvements.  The  defendant  alleges,  that  he  is  a  possessor  in 
good  faith,  and  ought  only  to  account  for  the  fruits  and  revenues, 
from  the  inception  of  the  suit;  and  he  claims  the  value  of  the 
improvements  made  by  him.  The  inferior  judge  thought  he  was 
not  a  possessor  in  good  faith,  and  decreed  that  he  should  ac- 
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oonnt  for  the  fruits  and  reyenues  of  the  years  1840,  1841,  and 
1842,  that  is,  from  the  date  of  his  possession.  He  made  an  al- 
lowance for  the  expenses  of  the  plantation;  also  for  the  full 
yalne  of  the  improvements  placed  on  the  land,  and  for  clearing 
ninefy  acres.  The  balance  of  the  value  of  the  crops,  the  judge 
compensated  against  the  sum  of  sixteen  thousand  dollars,  which 
it  is  pretended  the  defendant  paid  for  the  land,  with  interest 
thereon,  which  left  a  small  balance  in  &Yor  of  the  defendant, 
for  which  he  had  a  judgment. 

It  is  veiy  certain,  that  a  possessor  in  good  faith,  under  a  title 
which  he  honestly  believes  to  be  just  in  point  of  fact  and  in  form, 
is  not  boimd  to  account  for  the  fruits  and  revenues,  until  the 
property  is  claimed  by  the  real  owner.  The  possession  and  title 
upon  which  the  fruits  and  revenues  can  be  retained,  must  be 
such,  as  the  party  must  have,  to  entitle  him  to  the  prescription 
of  ten  years.  Article  8414  of  the  civil  code  declares,  that  the 
possessor  in  good  faith  is  he,  who  has  just  reason  to  believe  him- 
self the  master  of  the  thing  which  he  possesses,  although  he 
may  not  be  so  in  fact.  The  next  article  says,  that  the  possessor 
in  bad  faith  is  he,  who  knows  that  he  has  no  title,  or  that  his 
title  is  vicious  and  defective.  It  is  hardly  possible  for  any  one 
to  read  the  facts  of  this  case,  and  doubt  tiiat  the  defendant  was 
not  aware  of  a  defect  in  his  title.  Article  8450  of  the  civil  code 
defines  a  just  title  to  be  one,  which  the  possessor  may  have  re- 
ceived from  any  one,  whom  he  honestly  believed  to  be  the  real 
owner,  provided  the  title  were  such  as  to  transfer  the  property. 
The  title  must  also  be  valid  in  point  of  form;  for,  if  the  posses- 
sion commenced  by  a  contract  void  in  that  respect,  it  will  not 
protect  the  possessor,  as  being  in  good  faith:  Art.  8452.  In 
Donaldson  v.  EuUf  7  Mart.  (N.  S.)  112,  this  court  said,  that  a 
possessor  without  a  just  title,  owes  the  fruits  from  the  beginning 
of  his  possession.  That  was  a  case,  in  which  the  executor  of  a 
deceased  person  sold  the  property  without  an  order  of  the  court 
of  probates,  and  it  was  shown  that  the  defendant  was  ignorant 
of  the  fact.  The  court  said,  that  he  was  bound  to  know  whether 
there  was  an  order  orjnot.  So  in  Frangoise  v.  Dalaronde,  8  Mart. 
629,  a  sale  made  by  a  tutrix,  of  minor's  property,  without  a  com- 
pliance with  the  formalities  of  the  law,  was  held  not  to  be  a  just 
title,  under  which  a  party  can  possess  in  good  faith.  The  au- 
thorities cited  by  the  coimsel  for  the  defendant,  do  not  contra- 
vene any  of  these  positions.  They  all  go  to  show,  that  the  pos- 
sessor in  good  faith  is  entitled  to  his  improvements,  and  to  the 
fruits  and  revenues,  which  is  undeniable;  but  they  have  not 
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eonTinoed  hb  that  fhe  defendant  is  such  a  possessor.  It  having 
been  shown,  that  a  forced  sale,  withonta  judgment  to  authorize 
it,  is  an  absolute  nullity,  it  only  remains  for  us  to  say,  tibat  a 
judgment  given  by  a  court  having  no  jurisdiction  or  authority 
to  render  it,  is  also  a  nullity,  and  has  no  effect,  and  can  not 
form  a  baifeds  of  title. 

We  are,  therefore,  of  opinion,  that  the  district  judge  did  not 
err  in  considering  the  defendant  as  a  possessor  in  bad  faith;  and 
for  that  reason,  accountaUe  for  the  fruits  and  revenues  from  the 
date  of  his  possession.  In  stating  the  value  of  the  crops,  the 
expenses  of  the  plantation,  and  the  improvements,  we  do  not 
think  the  judge  erred;  and  his  application  of  the  balance  found 
against  the  d^endant,  to  discharge  the  price  paid  by  him  for  the 
property,  with  interest,  is  correct. 

After  the  judgment  was  rendered  in  the  lower  court,  a  mem- 
ber of  the  bar,  who  does  not  appear  from  the  record  to  have 
been  of  counsel  in  the  case,  offered  his  affidavit,  stating  that  he 
was  one  of  the  counsel  for  the  defendant  in  this  suit,  and  that 
he  had  discovered,  since  the  rendition  of  the  judgment,  new  and 
material  evidence  in  the  case.  He  then  adds,  that  he  expects  to 
prove  by  Thomas  W.  Amonett,  the  waiver  of  legal  delay  after 
seizure,  by  Hector  McNeil,  the  testamentary  executor  of  Alex- 
ander McNeil;  and  that  he  was  not  aware  of  the  existence  of 
this  evidence  on  the  trial,  though  he  had  used  due  diligence  to 
obtain  the  necessary  testimony.  The  witness  by  whom  this  new 
and  unknovm  fact  is  expected  to  be  proved,  was  examined  on  the 
trial  of  the  cause.  He  was  the  overseer  of  the  defendant  for  a 
oonsideraUe  time,  as  he  states  in  his  testimony,  and  appears  to 
have  been  one  of  the  principal  witnesses  in  the  case;  yet  he  never 
stated  that  there  was  any  waiver  of  the  legal  delay  in  giving  the 
notice,  nor  was  he  interrogated  on  that  point.  It  is  not  shown, 
that  the  defendant  and  the  other  counsel  in  the  case  were  also 
ignorant  of  this  fact.  The  cause  was  tried  at  the  November 
term,  1842,  and  the  judge  held  it  under  advisement  for  some 
time,  and  the  judgment  was  by  consent  entered  on  the  records 
at  the  May  term,  1848.  This  affidavit  was  made  at  that  term  of 
the  court.  In  Arpine^s  Heirs  v.  Harrison,  6  Mart.  (N.  S.)  827, 
and  Sorhe  v.  Sdlavignac,  7  Id.  125,  this  court  said,  that  affidavits 
of  this  description,  for  the  purpose  of  obtaining  a  new  trial, 
ought  to  be  receive  with  caution,  and  under  great  restriction: 
Burton  v.  ifaZ%,  18  La.  531.  In  WUbor  v.  McOiUicitddy,  3  Id. 
883,  it  was  held  that  a  new  trial  would  not  be  granted  on  the 
ground  of  newly  discovered  evidence,  if  it  appeared  that  tht 
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evidence  conaiated  of  the  testimony  of  a  person  who  had  been 
Bommoned  as  a  witness,  and  dismissed  without  examination.  It 
there  was  a  waiver  of  the  legal  delay  as  to  the  notice,  it  is  a  lit- 
tle remarkable  the  marshal  should  not  have  mentioned  it  in  his 
re  torn;  and  it  is  scarcely  credible,  that  the  defendant  should 
have  been  ignorant  of  the  fact,  and  the  overseer,  who  was  on  the 
place  at  the  time,  have  known  it.  It  does  not  appear  that  any 
diligence  was  used,  previous  to  the  trial,  to  procure  such  evi- 
dence. The  omission  of  counsel  to  interrogate  the  witness  as  to 
a  fact,  is  no  ground  for  a  new  trial.  If  the  fact  had  actually 
been  proved,  we  think  it  would  have  been  another  link  in  the 
chain  of  circumstances,  going  to  prove  collusion  between  Hec- 
tor McNeil  and  some  of  the  other  parties  concerned  in  this  trans- 
action. The  judge  did  not  err  in  overruling  the  motion  for  a 
new  trial. 

In  examining  the  final  judgment,  we  find  the  judge  has  fallen 
into  an  error,  which  it  is  necessary  for  us  to  correct.  After  the 
application  of  the  proceeds  of  the  fruits  and  revenues  to  the 
price  which  the  defendant  had  paid  for  the  property,  and  to  the 
interest  thereon,  there  remained  a  balance  of  four  hundred  and 
thirty-six  dollars  and  fifty-five  cents  in  favor  of  the  defendant; 
for  which  sum,  the  judge  gave  him  judgment  against  the  succes- 
sion of  Alexander  McNeil,  deceased,  as  upon  a  demand  in  recon- 
vention. In  this  he  erred.  The  defendant,  in  his  answer,  did 
not  pray  for  a  judgment  in  reconvention,  but  asked,  that  in  case 
of  eviction,  the  price  he  paid  should  be  refunded  to  him  before 
a  writ  of  possession  should  issue.  This,  he  had  a  right  to  de- 
mand. Besides,  the  district  court  had  no  authority  to  give  a 
judgment  against  the  estate  of  McNeil,  which  is  being  adminis- 
tered in  the  court  of  probates.  The  plaintiff  has  asked  us,  in 
the  event  of  our  affirming  the  judgment,  to  remand  the  case,  for 
the  purpose  of  enabling  him  to  recover  the  fruits  and  revenues 
since  the  year  1842,  the  defendant  having  taken  a  suspensive  ap- 
peal, and  thereby  kept  the  plaintiff  out  of  possession.  We  think 
it  best  to  put  an  end  to  the  present  contest,  and  to  reserve  to  the 
plaintiff,  his  right  to  claim  the  fruits  and  revenues  since  the  first 
of  January,  1843. 

The  judgment  of  the  district  court,  so  far  as  it  decrees  to  the 
plaintiff  the  right  to,  and  possession  of  the  plantation  and  slaves 
d/^s/^ribed  in  the  petition,  is  affirmed;  also  as  to  the  nonsuit 
in  relation  to  the  slaves  Kitty  Dixon,  and  her  children,  and 
littte  Henry  or  Henry  Lee,  and  as  to  the  fraita  and  revenues, 
and  their  application  to  the  price  and  interest  said  to  have 
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been  paid  by  the  defendant;  but  as  relates  to  the  judgment  of 
four  hundred  and  thirty-six  dollars  and  fifty-five  cents,  with  in- 
teresty  as  stated  therein,  against  the  succession  of  Alexander  Mc- 
Neil, deceased,  the  same  is  annulled  and  reversed;  and  we  do 
order  and  decree,  that  no  writ  of  possession  issue  in  this  case,  to 
put  the  plaintiff  in  possession  of  the  plantation  and  slaves,  un- 
til he  pay  the  defendant,  or  deposit  in  the  hands  of  the  sheriff 
of  the  parish,  to  the  credit  of  the  defendant,  the  sum  of  four 
hundred  and  thirty-Bii  dollars  and  fifty-five  cents,  with  interest 
thereon,  at  the  rate  of  five  per  cent,  per  annum,  from  the  eigh- 
teenth day  of  March,  in  the  year  1843,  imtil  the  day  of  payment, 
or  deposit;  the  appellee  paying  the  costs  of  the  appeal. 


JuBisDionoK  OF  UNrrEB  States  Coubts  will  be  Presumed  where  notii* 
ing  appears  to  the  oontrary:  Thomcu  v.  Southard,  26  Am.  Dec  467. 

Domicile,  What  Constitdtes:  See  note  to  Froal  v.  Bm&tn,  32  Am.  Dec. 
423,  and  note,  427;  ChraviUon  v.  Biehards'  Executors,  33  Id.  563. 

Notice  of  Sale  on  Exeoutiok  muBt  contain  the  terms  of  sale  as  well  as 
the  names  of  the  partiee  and  a  description  of  the  property:  Fairr  y.  Svms,  24 
Am.  Dec.  396.  A  sherifTs  sale  will  be  presumed  to  be  made  upon  due  notice, 
in  the  absence  of  evidence  to  the  contrary:  Ilanrnm  v.  Barnes*  Lessee,  22  Id. 
322.  The  omission  of  the  sheriff  to  comply  with,  the  directions  of  the  law, 
with  respect  to  notice  of  time  and  place  of  sale,  does  not  vitiate  a  sale  made 
to  an  innocent  purchaser;  but  fraud  on  the  part  of  the  officer  with  knowledge 
on  the  part  of  the  purchaser  will  render  the  sale  void:  Webber  y.  Cox,  17  Id. 
127.  Failure  to  set  up  advertisements  of  sale  in  the  town  where  the  land 
lies,  or  its  vicinity,  though  notices  are  posted  in  other  parts  of  the  county, 
is  a  circumstance  of  weight  in  favor  of  setting  aside  the  sale,  where  the  prop- 
erty is  sold  much  below  its  value:  NethiU  v.  DaUam,  28  Id.  236.  The  notice 
of  sale  may  be  waived:  Danie  v.  Murray,  12  Id.  661;  MUcheU  v.  Lipe,  29  Id. 
116. 

PUBCHASEBS  AT  EZSODTIOK  SaLES  ABE  KOT  BOUNB  BY  IbBEOULAB  AcIS 

of  the  officer  or  plaintifib  in  which  they  do  not  participate,  or  of  which  they 
have  no  notice:  Cox  v.  Nelson,  15  Am.  Dec  89;  HamUUm  v.  Shrewtbury,  Id. 
779;  Blight's  Heirs  v.  TMn,  18  Id.  219;  Mordeem  v.  Speight,  24  Id.  266. 
See  also  Hqffman  v.  Strohecker,  32  Id.  740;  Doe  v.  Snyder,  Id.  311;  MUcheU 
V.  Evans,  37  Id.  169. 

Bona  Fide  Pubohabeb  fbom  One  Who  has  no  Title  or  authority  to  seD 
acquires  no  title  against  the  true  owner:  WiUiams  v.  Merle,  25  Am.  Dec.  604, 
and  note  605,  where  this  subject  is  discussed.  See  also  Boot  v.  French,  28  Id. 
482;  Price  v.  Junhin,  Id.  685. 

Newly  Disoovsbed  Evidxnoe  ab  Gboukb  fob  New  Tbial:  See  note  to 
Smith  V.  Shtdtz,  32  Am.  Dec  33,  referring  to  other  cases  in  this  series:  Landry 
V.  Baugnon,  36  Id.  606;  Perrin  v.  ProUctum  Ins.  Co,,  38  Id.  728. 
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Dana  v.  Sawyeb. 

ov  Non  FOB  Patmsnt  must  bi  Mads  at  R»AfMrA«r^  iioor 
of  the  day.  A  denmnd  for  payment  between  eleven  end  twelre  o'olo^  at 
ni^t  by  calling  the  maker  from  his  bed,  is  insnffident  and  unavailing. 

AonoH  on  promissory  note  on  an  agreed  statement  of  facta* 
which  snfficientlj  appear  from  the  opinion.  De&nlt  or  nonsnii 
to  be  entered  according  to  the  determination  of  the  court  as  to 
the  law  of  the  case. 

W.  F.  Fenenden^  for  the  plaintiff. 

Godman  and  Fbx,  corUra. 

By  Cowct,  Sheflet,  J.  This  case  is  presented  upon  an  agreed 
statement  of  facts,  from  which  it  appears,  that  a  demand  for  pay- 
ment was  made  upon  the  maker  of  the  note,  between  eleyen  and 
twelve  o'clock  at  night  on  the  day  that  it  became  payable,  by 
calling  him  from  his  bed;  and  that  he  did  not  pay  it.  There  is 
no  further  statement  of  anything  else  said  or  done,  except  that  a 
notice  and  demand  for  payment  was  left  with  him.  When  a  bill 
or  note  is  payable  at  a  bank,  banking-house,  or  other  place, 
where  it  is  well  known  that  business  is  transacted  only  during 
certain  hours  of  the  day,  the  law  presumes,  that  the  parties  in- 
tended to  conform  to  such  established  course  of  business,  and 
requires  that  a  demand  should  be  made  during  those  business 
hours:  Parker  v.  Ghrdon,  7  East,  385.  The  cases  of  GhmeU  v. 
Woodcock^  1  Stark.  475,  and  of  Henry  t.  Lee^  2  Chit.  124,  may 
show  an  exception  to  this  rule,  that  when  a  person  is  found  at 
such  place  after  business  hours  authorized  to  give  an  answer*  the 
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demand  will  be  good;  while  it  may  be  difficult  to  reconcile 
these  cases  with  the  case  of  Elford  v.  Teed^  1  Mau.  k  Sel.  28. 
When  the  bill  or  note  is  not  payable  at  a  place,  where  there  are  es- 
tablished business  hours,  a  presentment  for  payment  may  be  made 
at  any  reasonable  hour  of  the  day:  LeJUey  v.  MxOs^  4  T.  B.  174; 
Barclay  v.  Bailey ^  2  Camp.  527;  Triggs  t.  Newriham^  10  Moore, 
249;  WyjcvM  t.  Jadis,  2  Bam.  k  Adol.  188.  What  hour  may  be 
a  reasonable  one  has  come  under  consideration  in  those  cases. 
In  the  first  of  them  Mr.  Justice  Buller  observes,  that  **  to  say, 
that  the  demand  should  be  i>ostponed  till  midnight,  would  be 
to  establish  a  rule  attended  with  mischievous  conveyances."  In 
the  second,  Lord  Ellenborough  said,  ''  if  the  presentment  had 
been  during  the  hours  of  rest,  it  would  have  been  altogether 
unavailing."  In  the  third  this  remark,  among  others,  is  quoted 
and  approved  by  Chief  Justice  Best.  In  the  fourth  Lord  Ten- 
terden  remarked,  that  **  a  presentment  at  twelve  o'clock  at  night, 
when  a  person  has  retired  to  rest,  would  be  unreasonable." 
These  observations,  so  just  and  so  applicable  to  this  case, 
authorize  the  conclusion,  that  the  demand  was  not  made  at  a 
reasonable  hour,  unless  the  fact  that  th^  maker  was  seen  and  ac- 
tually called  upon  at  that  time  should  make  a  difference.  Per- 
haps in  analogy  to  the  exception  already  noticed,  it  might  be 
proper  to  admit  of  one  in  this  and  the  like  cases,  if  it  should 
appear  from  the  answer  made  to  the  demand,  that  there  was  a 
waiver  of  any  objection  as  to  the  time,  or  that  payment  would 
not  have  been  made  upon  a  demand  at  a  reasonable  hour.  But 
there  is  nothing  in  this  agreed  statement  to  show,  that  payment 
might  not  have  been  refused  because  the  demand  was  made  at 
such  an  hour,  that  the  maker  did  not  choose  to  be  disturbed,  or 
because  he  could  not  then  have  access  to  funds  prepared  and  de- 
posited elsewhere  for  safety. 
Plaintiff  nonsuit. 


Thi  FBorciPAL  OAfli  WAS  OTTiD  with  approval  in  theosia  of  MeFarkmd  v. 
Pieo,  8  CaL  633. 


MOBTON  V.  BaBBBIT. 

[2a  MAZHa,a67.] 

Lmuot  is  not  Lapsid  bt  Death  of  Lsoateb  before  the  death  of  the  testa- 
tor* when  the  income  of  the  property  only  is  bequeathed  to  the  legatee 
and  the  principal  is  given  to  others  in  trost  on  his  death. 

Trustee  will  be  Ck)KsiDEREO  as  Taking  Leoal  Title,  when  it  becomes 
necessary  that  the  title  should  be  vested  in  him  in  order  to  execute  the 
declared  purposes  of  the  wilL 
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Bulb  Nbko  xst  BLbbxs  VnrzNns  does  kot  Afplt,  when  it  is  apparent 
from  the  will  who  were  intended  hy  the  will  to  be  the  recipients  of  the 
testator's  bounty. 

Iktbrfretation  of  Doubtfitl  CLA.U8B  IK  WiLL,  will  be  sought  by  consider- 
ing it  in  connection  with  the  other  clanses,  and  by  an  examination  of  the 
main  designs  of  the  testator,  as  manifested  by  the  whole  instrament, 
when4fc  literal  coostmction  of  the  clanse  woold  conflict  with  the  inten- 
tion of  the  testator. 

CuBAB  INTB9TI0N  OF  THE  Testatob  SHOULD  Pbxtail,  thoogh  it  woold  re- 
quire some  departure  from  the  literal  construction  of  one  of  the  danses  ^ 
in  the  will. 

Bill  in  equity.     The  opinion  states  the  ease. 

F.  0.  J.  Smith,  for  the  plaintiff. 

Prdble,  Adams,  Longfellow,  sen.,  and  Longfellow,  jun.,  oonira. 

By  Court,  Sheplet,  J.  It  appears  from  the  bill,  answers,  and 
proof,  that  Beuben  Morton  made  and  executed  his  will  on  July 
27,  1831,  having  at  that  time  a  wife  and  seven  children.  He 
made  provision  for  his  wife,  and  gave  to  four  of  his  children, 
Statira,  Nancy,  David,  and  Christopher,  one  undivided  seventh 
part  of  the  residue  of  his  real  and  personal  estate.  He  gave  to 
a  trustee,  in  trust,  three  other  sevenths.  All  these  portions 
were  tp  be  ascertained  by  charging  each  child  with  advances 
made,  or  to  be  made.  The  income  of  one  seventh,  given  in 
trust,  was  to  be  applied  to  the  support  of  his  son  Stephen  and 
wife  and  their  son,  under  certain  regulations;  and  two  thousand 
dollars  of  the  principal  was,  on  certain  contingencies,  to  be  paid 
to  that  son,  and  the  remainder,  after  the  decease  of  Stephen  and 
his  wife,  was  to  be  paid  to  Statira,  Nancy,  David,  and  Chris- 
topher. The  income  of  another  seventh,  given  in  trust,  was  to 
be  applied  to  the  support  of  his  son  Ebenezer,  and  the  principal 
might  be  paid  to  him  on  certain  conditions;  but  in  case  of  his 
death  within  a  certain  time,  it  was  also  to  be  paid  to  Statira, 
Nancy,  David,  and  Christopher.  The  income  of  the  other 
seventh  given  in  trust,  not  to  exceed  three  hundred  dollars  an* 
nually,  vTas  to  be  applied  to  the  support  of  his  son  Charles 
during  his  life,  and  after  his  death,  the  principal,  veith  any 
accumulated  interest,  was,  in  the  language  of  the  testator, 
"  equally  to  be  divided  to  the  rest  of  my  heirs  who  may  be  living 
at  the  time  of  the  decease  of  said  Charles,  exclusive  of  his  wife 
and  any  child  or  children  which  she  has  or  may  have." 

On  the  ninth  day  of  December,  1836,  the  testator  made  and 
executed  a  codicil,  which  recites,  that  since  his  will  was  made 
his  wife  had  died,  that  his  sons,  Ebenezer  and  Christopher,  had 
died  without  leaving  issue,  and  that  his  daughters,  Statira  and 
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Nancy,  had  died,  each  leaving  children.  After  giving  certain 
specific  legacies  the  remainder  of  the  estate  is  divided  into  five 
instead  of  seven  parts.  Of  these  one  fifth  is  given  to  the  chil- 
dren of  Statira,  one  fifth  to  the  children  of  Nancy,  one  fifth  to 
a  trustee  in  trust  to  apply  the  income  to  the  support  of  Charles 
as  directed  in  the  will,  and  the  principal  with  tiiie  accumulated 
income  **  remaining  at  the  decease  of  said  Charles  to  be  applied 
as  is  ordered  and  directed  in  my  said  last  will  and  testament;'* 
another  fifth  to  a  trustee  to  apply  the  income  to  the  support  of 
his  son,  Stephen  and  wife  and  their  son,  and  the  whole  of  the 
principal,  instead  of  two  thousand  dollars  of  it,  was  directed 
to  be  paid  to  their  son,  if  he  should  live  to  be  twenfy-one  years 
of  age,  and  be,  in  the  opinion  of  the  trustee,  capable  of  using 
it  with  discretion;  and  the  other  fifth  in  trust  for  the  benefit  of 
his  son  David.  The  testator  died  on  June  22, 1838,  and  his  son 
Charles  on  Februaiy  3,  1837.  The  trustee  named  in  the  will 
declined  the  trust;  and  the  defendant,  Barrett,  was  appointed 
trustee  by  the  court  of  probate.  The  disposition  of  that  fifth 
of  the  estate,  which  was  to  be  disposed  of  on  the  death  of 
Charles,  is  now  presented  for  consideration. 

It  is  contended  by  the  counsel  for  the  trustee,  that,  as  the  son 
died  before  the  testator,  this  fifth  must  be  regarded  as  a  lapsed 
devise  and  legacy.  This  can  not  be  admitted,  for  it  was  not  de- 
vised to  the  son.  He  was  not  in  any  event  to  receive  the  prin- 
cipal. That  was  given  in  trust  for  the  benefit  of  others.  The 
devise  of  the  real  estate  was  to  the  trustee  with  authority  to  seU 
and  convey  it  in  fee  or  otherwise,  and  to  invest  the  proceeds  in 
stock.  The  income  only  could  be  affected  by  the  death  of 
Charles.  If  the  principal  had  been  given  to  Charles,  as  there 
was  a  devise  of  it  over  upon  the  event  of  his  death,  the  happen- 
ing of  that  event  during  the  life  of  the  testator  would  not  have 
prevented  the  devise  over  from  being  effectual:  Counden  v. 
Gierke,  Hob.  29;  GuUiver  v.  WlckeU,  1  Wils.  Rep.  106;  Willing  v. 
Baine,  3  P.  Wms.  113;  MUIer  v.  Warren,  2  Vem.  207;  Hum- 
phreys  v.  Howes,  1  Buss.  &  M.  639;  Walker  v.  Main,  1  Jac.  & 
W.  1.  There  was  no  contingent  interest  in  this  fifth  undisposed 
of  by  the  will,  and  no  part  of  it  could  therefore  pass  under  the 
devise  of  the  residue  of  the  estate. 

It  is  contended  by  the  counsel  for  the  plaintiff,  that  those  en- 
titled to  this  portion  became  so  on  the  death  of  Charles;  that 
the  purpose  of  creating  the  trust,  having  been  defeated  by  his 
death,  the  estate  never  passed  to  the  trustee,  but  vested  in  them. 
But  this  portion  is  not  devised  to  others  on  the  death  of  Charles* 
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They  are  to  leceiTe  the  proceeds  only  by  virtae  of  the  directiont 
giyen  to  the  trustee,  and  through  him  in  the  execution  of  hii 
trust.  He  could  not  have  performed  the  duties  imposed  upon 
him  by  the  will,  without  haying  a  legal  title  in  the  property  de- 
vised to  him.  And  when  it  becomes  necessary  that  the  title 
should  be  rested  in  a  trustee,  to  enable  him  to  execute  the  de- 
clared purposes  of  the  will,  he  will  be  considered  as  taking  the 
legal  title:  SUvester  t.  Wilson,  2  T.  B.  444;  Harion  v.  Barton,  7 
Id.  652;  Sanford  v.  Irhy,  3  Bam.  &  Aid.  654;  MurthwaUe  y.  Jen- 
kinsonf  2  Biun.  &  Cress.  358;  Doe  y.  NichoUs,  1  Id.  336;  Ihiney 
y.  Moody,  3  Bing.  3;  Hoiuton  y.  Hughes,  6  Bam.  &  Cress.  403; 
Wykham  y.  WyJdiam,  18  Ves.  414;  Biscoe  y.  Perkins,  1  Ves.  & 
Bea.  489.  As  the  son  died  first,  the  testator  at  that  time,  tech- 
nically speaking,  had  no  heirs.  But  the  rule  nemo  est  hasres 
viventes  does  not  apply,  when  it  is  apparent,  from  the  will,  who 
were  intended  by  the  testator  to  be  the  recipients  of  his  bounty. 
A  deyise  to  the  heirs  male  of  E.  L.,  and  in  default  of  such  issue, 
to  the  testator's  own  right  heirs,  E.  L.  being  aliye  at  the  time  of 
the  testator's  death,  technically  speaking,  had  no  heirs,  and  yet 
it  was  decided,  that  the  son  of  E.  L.  took  the  estate:  Darbison 
y.  Beaumont,  3  Bro.  P.  C.  60.  Other  cases,  fully  sustaining  the 
position  stated,  are  cited  and  commented  upon  in  the  case  of  Doe 
T,  Perratt,  5  Bam.  &  Cress.  48.  In  that  case  Mr.  Justice  Little- 
dale  states  the  settled  doctrine  to  be,  **  that  if  there  be  sufficient 
upon  the  will  to  show  that  the  word  heir  is  used  in  the  will,  in 
such  a  way  as  proves  the  testator  to  have  meant  heir  apparent, 
it  shall  be  so  considered  as  he  intended  it."  Mr.  Justice  Holroyd 
also  says:  **  If  it  appeared  therefore  plainly  by  the  will  to  have 
been  the  testator's  intention,  that  an  heir  male  appsirent  should 
take  by  the  devise,  I  agree  that  the  rules  of  law  would  not  prevent 
the  giving  such  a  construction  to  the  will  as  to  cany  that  intent 
into  effect."  Mr.  Justice  Bayley  also  observes,  that  the  rule, 
that  to  enable  one  to  take  under  a  vnll  by  purchase,  he  must  be 
truly  an  heir,  '*  never  has  prevailed,  where  it  is  evident  upon 
the  instrument  containing  the  limitation,  that  the  presumptive 
heir  male  was  the  person  intended."  To  cany  into  effect  the 
intention  of  the  testator,  the  word  heirs  should  be  construed  to 
mean  heirs  apparent,  or  children,  or  those  entitled  under  stat- 
utes of  distribution:  Jarnes  v.  Richardson,  2  Lev.  232;  Nightin- 
gale v.  Quartley,  1 T.  K.  630;  Goodright  v.  White,  2  W.  Bl.  1010; 
Came  v.  Booh,  7  Bing.  226;  Hart  v.  Hart,  2  Desau.  57;  BraiU- 
ford  v.  Heyward,  Id.  18;  McOabe  v.  Spruil,  1  Dev.  Eq.  189.  To 
declare  the  devise  to  be  inoperative  and  void,  because  the  testa- 
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tor  had,  technically  speaking,  no  heirs  at  the  time,  when  Charles 
died,  would  be  to  defeat  some  of  the  clearest  intentions  of  the 
testator,  exhibited  both  in  the  will  and  codicil,  yiz.,  that  all  his 
prox)eri7  should  be  disposed  of  by  the  will,  and  that  the  chil- 
dren of  Charles  should  not  by  devise  or  otherwise  be  entitled  to 
any  benefit  from  it. 

Considering  the  property  as  devised  by  the  will,  the  question 
arises,  who  are  the  persons  entitled  to  this  fifth  now  in  the  hands 
of  the  trustee;  and  in  what  proportions  are  they  entitled  ?  The 
wv>rd  heirs  could  not  have  been  used  by  the  testator  in  the 
clause  of  the  will  providing  for  a  distribution  of  it,  in  a  tech- 
nical sense,  or  as  designating  his  children,  or  those  persons  who 
would  become  his  heirs  at  law  upon  his  decease.  For  under  the 
term  heirs  the  testator  appears  to  have  supposed,  that  the  wife 
of  Charles  would  be  included,  who  could  in  no  event  become 
his  heir.  And  her  children,  and  others  not  then  in  being,  who 
would  become  heirs  of  the  testator  only  by  the  death  of  their 
father  during  his  life.  It  would  seem  to  have  been  used  'in  a 
sense  unusual,  and  as  comprehending  all  those  persons,  who 
might  be  benefited  by  the  estate,  if  he  should  die  intestate, 
either  directly  or  intermediately.  That  the  word  was  used  in 
this  enlarged  sense  is  proved  by  the  careful  exclusion  of  those, 
who  could  be  included  only  by  such  a  use  of  it.  And  yet  if 
this  be  the  sense  in  which  that  word  was  used,  that  clause  of  the 
will  does  not  admit  of  a  literal  interpretation;  for  the  result 
would  be,  that  all  the  persons  not  excluded,  who  could  be  thus 
benefited,  and  should  be  alive  at  the  death  of  Charles,  would 
be  entitled  to  equal  shares  of  it.  And  this  would  be  contraiy 
to  the  intention  of  the  testator,  manifested  in  various  clauses  of 
the  will,  as  well  as  contrary  to  its  general  purport  and  spirit. 
A  literal  construction  of  the  clause  becomes  therefore  inadmissi- 
ble, if  the  intention  of  the  testator  be  carried  into  effect.  And 
that  is  the  great  and  governing  guide  for  the  construction  of 
wills.  The  true  interpretation  of  the  clause  must  be  sought  by 
considering  it  in  connection  with  various  others;  and  by  an  ex- 
amination of  the  main  designs  of  the  testator,  as  manifested  by 
the  whole  instrument.  These  designs  will  be  found  to  be  not 
obscurely  expressed  or  exhibited.  That  it  was  his  intention  by 
the  original  will  to  give  an  equal  share  of  his  estate  to  four  of 
his  children  is  undeniable.  He  not  only  gives  to  those  four  an 
equal  share,  but  gives  to  them  also  equally  two  other  shares  on 
certain  contingencies,  and  makes  them  residuaiy  devisees  and 
legatees  in  equal  proportions.     Before  the  codicil  was  madOi 
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three  of  those  four  had  deceased,  one  of  them  without,  and  the 
other  two  leaving  children.  The  same  purpose  is  still  mani- 
fested, so  far  as  it  was  possible  to  execute  it;  and  provision  is 
made,  that  the  children  of  those  deceased  should  receive  the 
«hare  designed  for  the  parent.  This  design,  that  the  children 
should  take  the  share  destined  for  the  parent,  where  death  or 
considerations  of  prudence  did  not  interpose,  is  further  mani- 
fested in  that  clause  of  the  codicil,  which  directs  the  trustee  to 
pay  to  his  grandson,  the  son  of  Stephen,  on  certain  contingen- 
cies, an  equal  portion  of  his  estate.  A  slight  change  is  made  in 
the  share  of  David,  which  is  put  in  trust  to  become  his  on  cer- 
tain conditions.  Four  fifths  of  the  estate,  under  certain  regula- 
tions, are  divided  equally  among  four  children  or  their  children, 
taking  according  to  the  right  of  representation.  And  there  is 
no  intimation  in  any  part  of  the  will  or  codicil  of  an  intention, 
that  the  equality  among  those,  who  took  a  full  share,  so  care- 
fully observed  in  all  other  cases,  should  be  departed  from  in  the 
distribution  of  this  fifth.  If  such  be  .the  dear  intention,  it 
should  be  carried  into  efifect,  although  it  should  require  some 
departure  from  a  literal  construction  of  the  clause.  No  great 
departure  from  such  a  construction,  however,  is  believed  to  be 
necessary  for  this  purpose.  In  the  argument  presented  by  the 
counsel  for  the  plaintiff  respecting  the  construction  of  this  clause, 
it  is  said,  that  the  testator  '*  was  not  referring  to  any  persons, 
who  might  become  his  heirs;  but  to  those  who  then  were,  and 
who  should  continue  to  be  so  up  to  an  api>ointed  juncture,  viz., 
the  death  of  Charles." 

But  this  reasoning  is  at  variance  with  that  part  of  the  clause, 
which  excludes  as  a  part  of  his  heirs,  the  child  of  Charles  then 
living  as  well  as  other  children,  that  might  thereafter  be  bom. 
It  is  also  said  these  words,  ''  the  rest  of,"  are  evidentiy  words  of 
contrast  and  of  reference.  They  refer  to  certain  individuals  of 
a  particular  class  and  relation  to  the  testator,  viz.,  to  some,  who 
should  be  living  at  Charles'  death;  and  they  contrast  these  in- 
dividuals, who  were  once  of  the  same  particular  class,  but  who 
at  the  death  of  Charles  had  by  his  death  ceased  to  be  of  that 
class  and  that  relation  to  himself.  The  words  appear  however 
to  have  been  used,  not  to  distinguish  those,  who  should  remain 
alive  from  those  who  should  decease,  but  to  distinguish  those 
who  might  be  entitied  to  the  bounty  of  the  testator  from  those 
excluded  from  it,  the  meaning  being,  the  rest  of  my  heirs, 
after  excluding  certain  persons  named.  Those  not  excluded  by 
name  are  again  diminished  by  selecting  those  as  redpients  of 
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die  bounty  who  should  survive  Charles.  The  sense  of  the  tes- 
tator may  perhaps  be  best  explained  by  reading  the  clause  thus* 
**  Equally  to  be  divided  to  the  rest  exclusive  of  his  wife  and  an} 
child  or  children,  which  she  has  or  may  have,  who  may  be  liv- 
ing (and  be)  of  my  heirs  at  the  time  of  the  decease  of  said 
Oharles."  This  transposes  and  employs  all  the  words  in  such 
a  manner  as  to  give  them  all  efifect.  And  the  two  words  in- 
serted as  explanatory  can  scarcely  be  required  for  that  purpose. 
The  idea  in  the  mind  of  the  testator  would  seem  to  have  been, 
that  he  would  distribute  that  share  on  the  death  of  his  son  Charles 
equally  among  those  members  of  his  family,  who  might  be  then  liv- 
ing and  entitled  as  his  heirs  to  receive  it,  excluding  the  persons 
named.  Upon  this  construction,  or  upon  one  producing  a  like 
result,  it  is  contended  by  the  counsel  for  the  children  of  the  de- 
ceased daughters,  that  the  grandchildren,  being  then  heirs  at  law, 
took  equal  shares  with  the  surviving  children.  Tacome  to  such  a 
conclusion  it  is  necessary  to  return  again  to  a  technical  use  and 
sense  of  the  word  heirs,  which  has  necessarily  been  abandoned  to 
enable  the  grandchildren  to  be  admitted  at  all  to  participate  in  the 
distribution  of  this  share.  And  when  it  was  employed  as  above 
to  represent  in  part  the  idea  in  the  mind  of  the  testator,  he  was 
not  supposed  to  have  used  it  in  a  technical  sense,  but  as  com- 
prehending those  of  his  family,  who  might  be  entitled  to  ben- 
efits by  a  distribution  of  his  estate.  This  construction  prevents 
their  exclusion ,  and  it  is  necessary  for  that  purpose;  and  they^ 
can  not  reject  it,  and  claim  strictly  as  heirs  to  the  grandfather. 
They  are  entitled  then  not  technically  as  heirs,  but  as  being  a 
part  of  the  family  of  the  testator  designated  by  the  use  of  that 
term;  and  not  among  those  named  and  excluded;  and  the  man- 
ner, in  which  they  are  to  take  under  the  will,  is  not  determined 
by  the  use  of  the  word  heirs,  but  is  to  be  ascertained  from  th& 
will  itself,  taking  into  consideration  its  various  provisions. 
That  intention  has  been  already  shown  to  be  to  make  an  equal^ 
distribution  between  certain  of  his  children,  and  to  continue  it 
to  their  children  as  representing  them.  The  intention  appears 
to  be  clear,  that  the  grandchildren  should  neither  be  benefited 
nor  injured  in  this  respect  by  the  decease  of  their  parents,  but 
should  take  the  shares,  to  which  their  parents  would  have  been 
entitled,  had  they  been  alive.  To  decide,  that  each  grandchild 
should  take  a  proportion  equal  to  a  child,  would  be  contrary  to 
the  design  and  spirit  exhibited  throughout  the  whole  vrill  and 
codicil.  And  it  could  only  be  justified  by  some  peremptory  rule 
of  law,  or  technical  use  of  language.    These  have  not  been  found. 
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The  conclusion  is,  that  the  trustee,  after  deducting  such 
reasonable  charges  and  expenses,  as  are  allowed  in  the  probate 
court  in  like  cases  of  trust,  and  the  expenses  by  him  necessarily 
incurred  in  defending  this  suit,  convey  and  pay  over  the  residue 
of  this  fifth  part  of  the  estate,  in  equal  proportions,  to  David 
Morton,  to  Stephen  Morton,  and  to  the  guardians  respectively 
of  the  children  of  Statira,  and  of  Nancy.  A  decree  is  to  be 
entered  accordingly,  and  without  costs. 


Lapsed  Leoacixs. — ^The  doctrine  of  lapsed  legacies  Ib  diflcussed  by  Bland, 
Ohanoellor,  in  Hdmt  v.  FrancucvLa^  20  Am.  Dec.  402.  Where  land  is  devised 
npon  the  express  condition  of  the  payment  of  a  legacy,  the  time  of  payment 
being  postponed  for  the  benefit  of  the  estate  without  reference  to  circum- 
stances relating  to  the  legatee,  the  legacy  Tests  upon  the  testator's  death,  and 
does  not  lapse  upon  the  death  of  the  legatee  before  the  time  of  payment: 
Birdsall  v.  Hewlett,  19  Id.  392.  So  where  a  husband  bequeathed  certain 
slaves  to  his  wife  for  life,  and  after  her  death  to  his  nephews,  it  was  held  that 
by  the  death  of  one  of  the  nephews  in  the  life-time  of  the  wife  his  legacy 
did  not  lapse,  but  desoenddd  to  his  heir  at  law:  Coleman  ▼.  Hutcheiuon^  6  Id. 
649.    See  also  Mowaii  v.  Carow,  32  Id.  641. 

CoKSTsuonoN  OF  Word  **HEnis"  in  Wux:  See  WUHiams  v.  Dkhermm^  1 
Am.  Dec.  66;  Ward  v.  Stow,  27  Id.  238;  Roach  v.  Martin,  Id.  746;  Ramaaif 
▼.  Joyce,  37  Id.  551.  On  the  point  as  to  the  construction  of  the  word  "heirs," 
the  principal  case  was  approved  in  Sufeet  v.  DtUton,  109  Mass.  592. 

Intent  of  Testator,  in  Gonstruino  Will,  is  the  point  to  be  ascertained 
and  e£R3ctuated:  Turhett  v.  TurbeU,  2  Am.  Dec.  369;  Camagy  v.  Woodcock,  5 
Id.  470;  Myera  v.  Myers,  16  Id.  648;  Cotfenhaven  v.  Shider,  21  Id.  73;  Heieae 
Y.  Marldand,  Id.  445;  Ward  v.  Stow,  27  Id.  238;  Boiaeeau  v.  Aldridges,  Id. 
690;  Kean  ▼.  Hoffecher,  29  Id.  336;  ScoU  v.  Nelam,  Id.  266;  Ohaae  v.  Locker- 
man,  35  Id.  277.  There  are  certain  rules,  however,  limiting  the  intention  of 
the  testator,  and  these  are  stated  in  Huston  v.  Ruston,  1  Id.  283,  and  Kemum 
T.  McBoberts,  Id.  428;  Contort  ^.  Mather,  37  Id.  523. 


Bbadley  v.  Botnton. 

[2a  MAora,  2S7.] 

Tbnantb  in  common  must  Join  in  Actions  xx  Dblxoto,  and  for  injuries 
to  their  real  property. 

Bxttlbmxnt  and  Releabb  of  Trespass  by  which  the  goods  of  a  party  an 
carried  away,  necessarily  operates  as  a  transfer  of  the  property  to  the 
trespasser. 

R»T.»AHTE  07  Trespass  bt  One  Tenaitt  in  common  Bindb  Oo-tbnant,  be- 
cause in  cases  of  trespass  their  right  to  compeoaatian  and  their  remedy 
is  joint. 

Tboteb  for  a  quantity  of  pine  mill-logs.  The  opinion  states 
the  facts.  By  consent  a  default  was  entered,  whieh  was  to  be 
taken  off  if  the  defense  was  made  out. 
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Osgood f  for  the  defendants. 

Fessenden,  Debloia,  and  Fessenden,  contra. 

« 

By  Coiirt,  Sheflet,  J.  This  is  an  action  of  trorer  brought  to 
recover  the  value  of  certain  mill-logs  cut  and  carried  awaj  from 
tOTmship  numbered  1,  in  the  ninth  range,  by  Thomas  J.  Grant, 
as  a  trespasser;  and  by  him  delivered  to  the  defendants  in  pay- 
ment of  advances  made  to  him.  The  plaintiff  and  Stephen 
Chase  being  at  that  time  mortgagees  and  tenants  in  common  of 
that  township,  a  settlement  for  the  trespass  was  afterwards 
made  with  Grant  by  Chase,  who  released  him  from  all  liability 
as  well  for  himself  as  for  his  co-tenants.  The  question  pre- 
sented is,  whether  the  settlement  and  release  of  one  tenant  in 
eommon  binds  his  co-tenant,  and  transfers  the  property  to  the 
trespasser. 

In  actions  ex  delicto  and  for  injuries  to  their  real  property, 
tenants  in  common  must  join:  1  Chit.  PI.  52;  Low  v.  MUmford^ 
14  Johns.  426  [7  Am.  Dec.  469];  Rich  v.  Penfield,  1  Wend.  380. 
In  Ruddock^s  Case,  6  Co.  25  (a),  it  is  said,  that  when  the  ground 
of  action  is  a  joint  interest  and  the  plaintiffs  seek  to  recover  for 
any  personal  thing,  as  in  an  action  of  debt  or  trespass,  the  re- 
lease of  one  shall  bar  the  others.  In  the  case  of  Boeing  v. 
Suddoch,  Cro.  Eliz.  648,  the  rule  of  law  was  stated  to  be,  that 
when  an  action  is  brought  by  several  to  charge  another,  the  re- 
lease of  one  bars  the  others,  while  it  would  not  thus  operate  in 
a  case  where  they  sought  to  discharge  themselves  by  the  action 
of  a  judgment,  wherein  they  had  been  defendants.  The  same 
doctrine  was  held  in  the  case  of  Blunt  v.  Snedston,  Cro.  Jac.  117. 
The  case  of  Austin  v.  EdU,  13  Johns.  286  [7  Am.  Dec.  376],  was 
an  action  of  trespass  gy4xre  clausum  brought  by  tenants  in  com- 
mon. The  defendant,  among  other  pleas,  pleaded  releases  by 
two  of  the  plaintiffs;  and  the  plaintiflSs  demurred.  The  court 
said,  "  the  action  is  strictly  a  personal  one,  and  the  plaintiffs 
were  bound  to  join  in  it.  The  release,  therefore,  by  two  of  the 
plaintiffs  is  a  bar  to  the  action."  In  the  case  of  Decker  v.  Liv- 
ingston, 15  Johns.  481,  it  is  said,  "  there  can  be  no  doubt  that 
when  there  is  such  a  unify  of  interest  as  to  require  a  joinder  of 
all  the  parties  interested  in  a  matter  of  a  personal  nature,  the 
release  of  one  is  as  effectual  as  the  release  of  all."  In  the  case 
of  Baker  v.  Wheeler,  8  Wend.  505  [24  Am.  Dec.  66],  it  was  de- 
cided that  a  license  given  by  one  tenant  in  common  to  cut  tim* 
ber,  having  himself  a  right  to  cut  timber  on  the  estate  held  in 
eommon,  bound  his  co-tenant.    In  the  case  of  Sherman  v.  Bal- 
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Uni,  8  Cow.  804,  a  discharge  of  rent  by  some  of  the  tenants  in 
common  was  adjudged  to  bind  their  oo-tenant. 

This  action  might  have  been  defeated  by  a  plea  in  abatement 
for  the  non-joinder  of  Chase;  and  if  he  had  been  joined  his  re- 
lease would  have  been  a  bar  to  the  action.  The  same  would 
have  been  the  result,  if  the  plaintiff  had  waived  the  tort,  and 
brought  an  action  of  assumpaii  for  the  money  received  from  the 
sales  of  logs  or  lumber:  OUmore  v.  WUbur,  12  Pick.  120  [22  Am. 
Dec.  410].  He  had  therefore  no  legal  remedy  for  the  injury  but 
upon  his  co-tenant.  The  omission  of  the  defendants  to  defeat 
this  action  by  a  plea  in  abatement,  can  not  change  the  legal  ef- 
fect of  the  release  by  one  of  the  tenants  in  common.  The  right 
to  release  the  action  arises  out  of  the  right  to  control  and  dis- 
charge the  ground  of  action.  And  if  the  cause  of  action  may  be 
released  after  action  brought,  it  may  be,  after  it  has  arisen  and 
before  that  time.  A  settlement  and  release  of  a  trespass  neces- 
sarily operates  as  a  transfer  of  the  property  to  the  trespasser. 
And  when  a  release  of  one  tenant  in  common  discharges  the 
cause  of  action,  it  must  have  a  like  effect.  The  plaintiff  would 
avoid  this  result  by  showing,  that  the  mill-logs,  after  they  were 
cut,  became  the  property  of  the  plaintiff  and  of  Chase;  that  one 
tenant  in  common  of  personal  property  can  sell  his  own  share 
only,  and  that  the  settlement  and  release  of  Chase  was  an  attempt 
to  sell  the  whole  property;  and  that  it  could  not  therefore  destroy 
the  right  of  property  in  the  plaintiff.  These  positions  are  cor- 
rect so  long  as  the  common  property  exists  unaffected  by  the 
illegal  acts  of  others  and  subject  to  the  possession  of  the  tenants 
in  conunon.  But  when  they  have  been  deprived  of  the  posses- 
sion and  enjoyment  of  it  by  a  wrong-doer,  their  right  to  com- 
pensation for  that  injury  is  a  joint  one;  and  their  remedy  is  by 
a  joint  action.  And  hence  it  is,  that  one  of  them  may  re- 
lease and  discharge  both  the  joint  right  of  action  and  the  action 
itself. 
Default  taken  off  and  new  trial  granted. 

Rbuusb  bt  Onb  of  Ssvebal  Co-tsnants. — The  anthorities  npon  this  Bub- 
ject  are  cited  in  section  179  of  Freeman  on  Co-tenancy  and  Partition.  Except- 
ing the  caeeof  Ooehy,  Keneda,  29  Barb.  122,  they  are  in  accord  with  the  prin- 
cipal 


April,  1843.]  Dain  v.  Cowing.  686 


Dain  v.  Oowing. 

[22  Hizm,  847.] 

KON801T  MAT  BE  Ordkbed  when  the  matter  offered  in  eYidenoo  by  a  plaintiff 
is  not,  when  taken  to  be  true,  sufficient  to  sustain  his  case. 

Pkbson  Kxoulablt  Dxbiyino  Title  from  One  Co-tenant  will  be  regarded 
as  a  tenant  in  common  of  the  property  with  the  other  co-tenant. 

Tenant  in  common  can  not  Maintain  Trover  against  his  Co-tenant's 
Vendee  remaining  in  possession  of  the  article;  or  against  any  one  in  pos- 
session of  the  property  by  Tirtue  of  a  sale  under  him;  such  vendee  being 
regarded  as  his  oo-tenant. 

Tboyeb  for  a  horse.  One  Wilson  was  the  owner  of  a  patent,  and 
the  plaintiff  agreed  to  go  to  New  York  to  sell  the  patent,  plainly 
iff  to  famish  the  money  to  pay  the  expenses  and  to  have  haU  the 
proceeds.  The  horse  in  dispute  was  receiyed  for  the  patent. 
By  agreement,  Wilson  took  possession  of  the  horse.  Some  time 
afterwards,  Wilson  went  away,  leaving  the  horse  with  one  Edg- 
comb;  afterwards  the  animal  came  to  the  possession  of  defend- 
ant, but  how  does  not  clearly  appear.  The  remaining  facts 
are  stated  in  the  opinion.  A  nonsuit  was  ordered,  which  was  to 
be  taken  off  if  the  action  could  be  maintained. 

F.  0.  J.  Smith,  for  the  plaintiff. 

Codman  and  Fox,  contra. 

By  Court,  WnmcAK,  C.  J.  The  plaintiff  contends  that  a 
nonsuit  should  not  have  been  ordered,  insisting  that  his  evi- 
dence tended  to  establish  a  matter  of  fact,  upon  which  the  jury 
should  have  been  allowed  to  decide.  It  has,  however,  been  re- 
peatedly held  in  this  state,  that  if  the  matter  offered  in  evidence 
by  a  plaintiff  is  not,  when  taken  to  be  true,  sufficient  to  sustain 
his  case,  a  nonsuit  may  be  ordered.  In  this  case,  the  plaintiff 
may  be  considered  as  having  proved  that  he  was,  at  the  time  of 
instituting  his  suit,  the  owner,  as  tenant  in  common,  of  one  half 
of  the  horse  in  question,  with  the  defendant;  and  that  the  de- 
fendant then  had  him  in  possession,  denying  any  right  of  the 
plaintiff  to  any  portion  of  him;  and  alleging  that  he  had  bought 
him  of  a  third  person.  The  judge,  at  the  trial,  was  of  opinion 
that,  in  such  case,  trover  would  not  lie,  and  ordered  a  nonsuit. 

It  will  not  be  questioned,  that  one  tenant  in  common  can  not 
Tnt^iTifAiTi  trover  against  his  original  co-tenant,  while  he  remains 
in  possession  of  the  property.  It  is  equally  well  established,  if 
one  oo-tenant  has  possession  of  the  common  property,  and  sells 
the  whole  of  it  as  his,  that  his  co-tenant  may  maintain  trover 
against  him  for  his  half  of  the  value.    But  no  decision  has  gone 
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80  far  as  to  authorize  the  maintaining  of  an  action  of  that  kind 
against  a  vendee  of  the  original  co-tenant  remaining  in  posses- 
sion of  the  article;  or  against  any  one  in  possession  of  the  prop- 
erty by  yirtue  of  a  sale  under  him;  any  one,  being  in  possession 
of  the  property  under  such  sale,  being  deemed  a  co-tenant  with 
any  other  rightful  owner  of  any  portion  thereof.  But  eveiy 
successiye  sale  of  such  co-tenant's  may  amoimt  to  a  conversion, 
so  that  trover  might  be  maintained  against  each  until  satisfac- 
tion were  obtained  of  some  one  of  them.  In  the  case  of  Weld 
V.  Oliver,  21  Pick.  664,  cited  and  confidently  relied  upon  by  the 
counsel  for  the  plaintiJQf,  the  defendant  was  the  vendee  of  the 
original  co-tenant,  and  had  sold  the  property  to  a  second  vendee. 
In  the  case  of  Oilbert  v.  Dickeraon,  7  Wend.  449  [22  Am.  Deo. 
692],  cited  for  the  defendant,  it  was  expressly  decided,  that 
trover  would  not  lie  against  the  vendee  of  the  original  co-tenant, 
so  long  as  he  continued  in  possession  of  the  property,  although 
claiming  it  as  sole  owner. 

It  does  not  appear  that  any  question  was  made  at  the  trial,  as 
to  the  derivation  of  title  by  the  defendant  imder  Wilson,  the 
original  co-tenant  with  the  plaintiff.  Wilson  went  off,  leaving 
the  horse  in  the  custody  of  one  Edgcomb,  and,  afterwards, 
Edgcomb  went  off,  leaving  him  in  the  custody  of  one  Eempton, 
of  whom  the  defendant  alleged  he  had  bought  him.  These 
facts  were  derived  from  the  plaintiff's  witnesses  at  the  trial;  one 
of  whom  stated  that  the  plaintiff  said  the  defendant  bought  the 
horse  of  Wilson.  And  in  the  argument  of  the  plaintiff's  coun- 
sel, no  notice  was  taken  of  any  want  of  regularity  in  the  deriva- 
tion of  title  by  the  defendant  from  Wilson.  We  therefore  con* 
eider  the  defendant  as  properly  a  co-tenant  with  the  plaintiff;  and 
the  action  therefore  not  sustainable. 

Exceptions  overruled,  and  judgment  on  the  nonsuit  affirmed. 

NoMBUiT,  When  Gbaktsd  ob  Denied:  See  BroumY.  FroBi,  1  Am.  Dec.  033; 
J^rtnch  V.  Smiifi,  24  Id.  616,  and  note,  where  the  subject  of  granting  oompnl- 
•ory  nonanits  is  discusBed  at  length;  Booe  v.  Davis,  33  Id.  457;  ESomg  ▼.  CHkd' 
weU,  34  Id.  96;  Bishops  v.  McMary,  36  Id.  692. 

Sale  of  Pbopebty  bt  One  Co-tenant  does  not  diveet  any  right  of  his  oo- 
tenant:  Varwum  v.  Abbot,  7  Am.  Dec  87;  Freeman  on  Co-tenancy  and  Parti- 
tion, sec.  311.  The  latter  becomes  a  co-tenant  with  the  porohaaer:  Wdch  t. 
CUjork^  36.  Id.  368.  The  principal  case  was  cited  to  the  point,  that  one  co- 
tenant  can  not  maintain  an  action  at  law  against  the  porohaaer  of  the  common 
property  from  his  co-tenant  in  the  absence  of  any  conyeraian  of  the  propurtyt 
in  Scudder  t.  CakUs  Sieamboai  Co.,  1  CUff.  382;  Freeman  on  Oo^tnaikay  tad 
Partition,  sees.  308,  311. 
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Spbing  v.  Hight. 

[as  llAZNX.  408.] 

HUBBAHD  MAT  Mau  AN  Advancebcent  TO  Hfii  WiFB  of  a  portion  of  hifl 
estate,  yolnntarily  and  without  pecuniary  consideration,  when  his  ored- 
iton  are  not  thereby  defrauded. 

ABYANOEiCKirr  TO  WiFB  WILL  BX  PEX817MXD  where  a  husband  pays  for  sa 
estate  and  directs  a  conveyance  of  it  to  be  made  to  her,  in  the  absence  of 
his  manifestation  of  a  contrary  intention. 

Bbtate  Gonvxted  bt  Husbakd  IK  Trust  fob  Witb,  and  afterwards  conyeyed 
to  tho  wife  by  the  trustee  according  to  the  verbal  directions  of  the  hus- 
band, vests  in  the  wife,  free  from  the  claims  of  the  husband  or  his  heirs. 

Bnx  in  equity  by  Seth  Spring.  The  bill  alleged  that  E. 
Hight,  one  of  the  defendants,  became  surety  for  plaintiff,  who 
was  negotiating  for  a  house;  that  at  the  plaintiff's  request  the 
house  was  conveyed  to  Hight,  in  trust  for  Spring.  That  Spring 
had  married  Hight's  mother;  that  Hight  had  conveyed  the  house 
in  question  to  her;  that  she  had  died,  leaving  the  defendants  her 
heirs  at  law;  that  Spring  had  paid  the  purchase  money;  that  the 
defendants,  her  heirs,  refused  to  convey  the  premises  to  plaint- 
iff. The  answer  of  Hight  and  the  evidence  sufficiently  appear 
from  the  opinion. 

Fairfield,  for  the  pLuntifiBs. 

J.  Shepley,  oonlra. 

By  Court,  Whitman,  0.  J.  The  answer  of  the  defendant, 
Elifilia  Hight,  if  true,  is  sufficient  to  bar  the  plaintiffs'  right  to 
prevail  in  this  suit.  That  a  husband,  when  creditors  will  not 
thereby  be  defrauded,  may  voluntarily,  and  without  pecuniary 
consideration,  convey  a  portion  of  his  estate  in  trust  for  the  ben- 
efit of,  and  by  way  of  advancement,  to  his  wife,  there  can  be  no 
doubt.  And  if  he  thinks  proper  to  pay  for  an  estate,  and  to  di- 
rect the  conveyance  of  it  to  be  made  to  her,  in  the  absence  of 
any  intention,  manifested  at  the  time  to  the  contrary,  it  will  be 
presumed  to  be  for  an  advancement  to  her:  2  Story's  Eq.,  sec. 
1204.  The  answer  of  Elisha  Hight  is  explicit,  that  the  convey- 
ance was  made  to  him,  by  order  of  the  plaintiff's  ancestor,  in 
trust  for  his  wife,  and  that  by  his  direction  afterwards,  the  es- 
tate was  transferred  to  her.  This  answer  must  be  taken  to  be 
true,  unless  it  be  overcome  by  controlling  evidence.  Until  the 
death  of  the  wife  nothing  transpired,  that  could,  in  the  slight- 
est degree,  tend  to  show  that  the  conveyance  was  not  intended 
to  be  in  accordance  with  the  implication  of  law,  and  the  state- 
ment in  the  answer  of  Elisha  Hight;  but,  on  the  other  hand, 
mndh  appears  in  confirmation  of  it.    The  declarations  of  the 
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husband  were  often  reiterated,  that  the  conveyanoe  was  to  secure 
a  home  for  her  after  his  decease. 

If  on  making  the  convejaQce,  in  the  first  instance,  to  Hight, 
nothing  had  been  said  to  the  contrary,  and  it  should  appear  that 
the  consideration  moved  wholly  from  ]the  plaintiff's  ancestor,  a 
trust  for  his  benefit  would  have  been  implied;  but  this  was  not 
the  case;  the  consideration  did  not  come  wholly  from  him,  and 
the  object  of  the  conveyance  was  declared  at  the  time;  and  the 
declaration  was  inconsistent  with  any  implied  trust  for  the  ben- 
efit of  the  ancestor.  The  testimony  of  the  witness,  Goodwin, 
would  seem  to  render  it  unquestionable,  that  the  ancestor  must 
have  designed  what  the  conveyance  to  the  wife  imports.  He 
says  the  ancestor  had  requested  him  to  prepare  a  deed,  convey- 
ing the  estate  to  his  wife;  and  that,  when  so  prepared,  the  de- 
livery of  it  to  her  took  place  in  her  husband's  presence;  who 
did  not  intimate,  it  seems,  that  the  conveyance  was  to  be  made 
in  any  part  to  himself,  or  for  his  benefit.  If  it  had  been  in- 
tended that  it  should  convey  only  a  life  estate  to  her,  and  a  re- 
version to  him,  or  his  heirs,  how  could  it  have  happened,  that 
he  should  have  omitted  so  to  express  himself  to  the  scrivener  ? 
If  it  had  been  intended  to  be  for  his  benefit,  as  well  as  for  hers, 
the  deed  should  have  been  made  to  him  and  her  jointly,  with  the 
proper  reservations  and  limitations.  But  he  did  not  apply  for 
a  deed  to  be  made  running  to  any  one  besides  his  wife.  Having 
been  present  also  at  the  delivery  of  the  deed,  and  having  then 
made  no  question  of  the  propriety  of  what  was  done,  there  can 
not  remain  a  reasonable  doubt  that  the  conveyance  was  as  he  in- 
tended it  should  be.  The  answer,  therefore,  of  Elisha  Hight  is 
very  far  from  being  controlled  by  the  balance  of  testimony  in  the 
case.  His  conduct,  after  the  decease  of  the  wife,  can  not  be  al- 
lowed to  have  any  effect,  by  way  of  impairing  the  title  vested  in 
her,  although  he  may  be  one  of  her  heirs.  It  is  not  uncommon 
for  persons  to  misapprehend  their  rights  in  reference  to  their 
tiUes  to  real  estate,  and  to  express  themselves,  and  even  conduct 
unadvisedly  in  regard  thereto;  and  such  expressions  or  conduct 
are  by  no  means  to  be  allowed  to  be  conclusive  upon  them. 

Bill  dismissed.  

Gift  pbom  Hijsbakd  to  Wive. — Where  a  husband,  under  articlee  of  agree* 
ment  between  himself  and  wife,  places  money  in  the  hands  of  trustees  for  her 
sole  benefit  and  disposition,  although  the  articles  are  inoperative  as  such,  oa 
aooonnt  of  the  trustees  never  having  signed  them,  yet  if  the  wife  lives  apart 
from  the  husband  upon  the  faith  of  the  agreement,  and  makes  a  testamentary 
disposition  of  the  money,  her  administrator  may  recover  the  same  from  the 
trustees,  notwithstanding  the  husband's  objections:  Emerff  v.  I^eighbour,  II 
Am.  Deo.  541. 
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pa  UCaXMB.  438.] 

Kiw  Tbial,  bioausb  Vbri>ict  is  against  EvmsNOB,  will  not  be  granted 
where  there  is  much  evidence  a  Jdaoed  on  both  sides,  and  the  decision  of 
the  jnry  is  not  dearly  erroneous. 

Thxbb  IB  NO  Presumption  that  Party  Makino  Will  is  Sank,  as  there 
is  in  the  case  of  other  instruments;  but  the  sanity  must  be  proved. 

In  Order  to  CJonstitute  an  Instrument  a  Will,  the  jury  must  be  satis- 
fied from  the  proof  that  the  testatrix  knew,  at  the  time  of  execution  of 
the  instmment,  that  it  was  her  wiU;  the  legal  presumption  that  a  party 
knows  the  import  of  a  paper  signed  by  him,  is  not  sufficient. 

Imbtruhsmt  is  not  a  Valid  Will  when  it  does  not  appear  from  the  testi- 
mony that  the  instmment  was  spoken  of  by  any  present  as  a  will,  or  that 
its  character  was  then  mentioned,  but  that  nothing  was  said  about  it. 

Appbal  from  a  decree  of  the  judge  of  probate,  approving  an 
instroment  as  the  last  will  of  Elizabeth  T.  Gterrish.  On  the 
trial  of  the  appeal  before  Shepley,  J.,  and  a  jnry,  it  appeared 
from  the  testimony  of  the  attesting  witnesses  that  there  were  no 
persons  present  but  themselves  and  the  scrivener,  who  was  also 
the  execator  and  a  legatee;  that  they  saw  the  deceased  sign,  and 
were  requested  by  her  to  see  her  sign,  her  name;  that  the  instru- 
ment was  not  spoken  of  by  any  one  present  as  a  will;  that  its 
character  was  not  mentioned,  but  that  nothing  was  said  about 
it.  The  witnesses  severally  testified  that  they  did  not  know  the 
instrument  they  had  witnessed  was  a  will,  while  they  were  pres- 
ent at  that  time.  The  instructions  of  the  court,  and  the  excep- 
tions thereto,  sufficiently  appear  from  the  opinion.  Verdict  for 
the  appellant. 

Howard,  for  the  respondents. 

AppleUm  and  Hubbard,  for  the  appellant. 

By  Court,  Whttman,  0.  J.  Elizabeth  F.  Oerrish,  the  sister  of 
the  appellant,  executed  a  paper,  purporting  to  be  her  last  will 
and  testament,  devising  her  estate  to  persons  other  than  the  ap- 
pellant, who  was  her  heir  expectant.  He  contends,  that,  at  the 
time  she  executed  the  instrument,  she  was  insane  and  imcon- 
scious  of  what  she  did;  and  the  jury  would  seem  to  have  so 
found.  But  the  appellees  have  taken  exceptions  to  the  instruc- 
tions of  the  judge,  presiding  at  the  trial,  to  the  jury;  and  have 
also  filed  a  motion  for  a  new  trial;  averring  that  the  verdict  ia 
against  law,  and  against  evidence,  and  the  weight  of  evidence. 
In  the  argument  of  their  counsel,  however,  the  motion  for  a 
new  trial,  as  at  common  law,  aside  from  the  grounds  relied  upon 
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in  the  exceptions,  was  not  much  pressed  upon  our  attention. 
There  was  at  the  trial,  on  the  question  at  issue,  much  evidence 
on  the  one  side,  and  on  the  other;  and  it  may  be  that  the  pre- 
ponderance of  it  was  in  favor  of  the  appellees;  but  it  has  been 
decided  otherwise  by  the  appropriate  tribunal;  and  we  do  not 
see  that  the  decision  was  so  glaringly  erroneous,  that  we  could 
be  justified  in  setting  it  aside,  unless  the  exceptions  are  sustain- 
able. 

The  judge  instructed  the  jury,  that  they  must  be  satisfied 
from  the  proof,  that  the  testatrix  knew,  at  the  time  of  the  execu- 
tion of  the  instrument,  that  it  was  her  will;  and  that  this  must 
appear  either  from  x>ositive  testimony,  or  from  circumstances 
furnishing  satisfactory  proof  of  the  fact.  There  would  seem  to 
be  no  question,  that  the  jury  must  be  satisfied  that  she  was  con- 
scious of  what  she  was  about,  when  she  executed  the  instru- 
ment, in  order  to  constitute  it  a  will.  But  the  counsel  for  the 
appellees  insist,  that  the  legal  presumption  is,  in  the  first 
place,  that  she  was  sane;  and  secondly,  that  having  executed  it 
in  the  form  in  which  a  will,  by  law,  is  required  to  be  executed, 
she  must  be  presumed  to  have  known  what  it  imported.  The 
judge,  however,  was  not  specifically  requested  so  to  lay  down 
the  law  to  the  jury.  Yet  if  what  he  did  say  to  them  was  incon- 
sistent therewith,  and  not  in  conformity  to  law,  the  exceptions 
must  he  sustained. 

In  reference  to  instruments  in  writing,  the  position  of  the 
counsel  may  be  regarded  as  in  general  well  founded;  but 
whether  the  execution  of  wills  does  not  furnish  an  exception  to 
them  may  be  questionable.  The  power  to  make  wills,  and  the 
manner  of  executing  them,  and  their  efficacy,  depend  upon 
certain  special  provisions  of  statute  law.  One  of  which  is,  that 
every  person  of  sound  mind,  and  of  the  nge  of  twenty-one 
years,  may  dispose  of  his  estate  by  will.  Another  is,  that  a  will 
shall  be  attested  and  subscribed  by  three  credible  witnesses,  in 
the  presence  of  the  person  making  it.  In  Powell  on  Devises, 
46,  it  is  said:  "  In  the  application  of  the  word  attested  to  the 
act  of  executing  the  will,  the  legislature  has  been  considered,  in 
the  construction  of  it,  as  having  called  the  attention  of  the  per- 
sons attesting  to  three  several  objects;  one  of  which  applies  to 
the  testator  himself;  the  other  two  to  the  instrument.  1.  That 
which  relates  to  the  testator,  is  with  regard  to  his  sanity;  an  at- 
tention to  which,  in  the  witnesses,  is  a  necessaiy  inference;  as 
well  from  the  nature  of  the  transaction  as  from  the  objects  of 
the  statute."    And  again:  ''  In  the  construction  of  this  statute, 
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therefore,  it  has  been  held  that  the  legislature,  when  it  required 
the  witnesses  to  attest  the  signing,  must,  by  implication,  have 
required  them  to  attest  the  capacity  of  the  person  signing." 
The  same  author  considers  the  mental  power  of  willing,  as 
equally  necessary  with  the  physical  power  of  signing.  Hence 
it  is  of  course,  in  proving  a  will,  to  ask  the  attesting  wit- 
nesses if  the  testator  was,  at  the  time  of  its  execution,  of 
sound  and  disposing  mind  and  memory.  In  Brooks  et  aL  v. 
BarreU etal.,1  Pick.  94,  Mr.  Chief  Justice  Parker  says:  *•  These 
witnesses  are  to  testify,  not  only  to  the  execution  of  the  will, 
but  as  to  the  state  of  mind  of  the  testator  at  the  time."  The 
presumption,  therefore,  that  the  person  making  a  will  was,  at  the 
time,  sane,  is  not  the  same  as  in  the  case  of  the  making  of  other 
instruments;  but  the  sanity  must  be  proved. 

The  next  question  is,  if  the  testatrix  were  proved  to  be  sane, 
was  it  necessary  to  be  proved  that  she  knew  the  instrument, 
which  she  executed,  jx>  be  an  expression  of  her  will  in  the  dis- 
position of  her  estate?  These  instruments  are  often  prepared 
for  persons,  in  the  last  stages  of  existence,  to  execute;  and  at  a 
time  when  both  body  and  mind  have  become  more  or  less  en- 
feebled; and  when  great  anxiety  and  depression  have  been  super- 
induced; and  even,  sometimes,  when  there  is  but  a  glimmering 
of  reason  flickering  in  the  socket.  What  can  be  more  reason- 
able than  that  in  such  case  there  should  be  something  more  than 
a  mere  legal  presumption,  arising  from  the  act  of  signing,  that 
a  testator  knew  the  paper  signed  by  him  to  be  his  last  will  ?  In 
the  case  of  Sioett  et  al.  v.  Boardman  etal.,!  Mass.  258  [2  Am. 
Dec.  16],  the  judges  delivered  their  opinions  individually;  and 
each  stated  it  was  necessary  it  should  appear,  that  the  testator 
knew  that  it  was  his  will  he  was  signing;  and  Mr.  Dane, 
vol.  4,  p.  568,  recognizes  the  same  principle.  If  the  testatrix, 
in  this  case,  had  written  the  instrument  herself,  it  would  have 
been  apparent  that  she  knew  it  was  her  will;  but  it  was  not  in 
her  handwriting;  and  it  does  not  ap}>ear  that  she  had  ever  read 
it  or  heard  it  read;  and  nothing  was  said  in  the  presence  of  the 
attesting  witnesses,  whether  the  writing  they  were  attesting  was 
a  will  or  not.  If  these  witnesses  were  all  dead,  it  might  be 
reasonable  to  presume,  that  all  was  said  and  done  at  the  time, 
which  might  be  requisite  to  uphold  the  will;  but  such  ijs  not 
the  case.  They  being  alive,  and  the  transaction  recent,  nothing 
is  to  be  presumed,  without  evidence,  to  have  transpired  beyond 
what  they  state. 

We  on  the  whole,  therefore,  are  well  persuaded  that  the  in- 
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stmctionfi  of  the  judge  to  the  joiy  were  oorreot.  The  bill  of 
exceptions,  and  motion  for  a  new  tiia!,  are  oyermled;  and  judg- 
ment must  be  entered  on  the  verdict. 


New  Trial  Gbanted  bboaubb  Vkbdiot  is  aoainbt  Etibenok,  when:  8m 
So$8  V.  Overton,  2  Am.  Dec  552;  Jarvia  v.  Halheway,  3  Id.  473;  Dtn  v.  •/bAi». 
•on,  8  Id.  610;  Eagh  Bank  v.  Smith,  13  Id.  37;  Sharp  v.  Wic1d\ffe,  14  Id.  37; 
Baker  v.  Briggs,  19  Id.  311;  Daugkuu  t.  Tauaey,  20  Id.  616;  Neweon  v.  Ly- 
eon.  Id.  156;  Kinne  v.  Kinne,  21  Id.  732;  Laandon  ▼.  Humphrey,  23  Id.  333; 
Perry  v.  Smiih,  26  Id.  236;  Wevt  v.  Cunmngham,  33  Id.  300. 

PuBLiOATiON  ov  A  WiLL:  See  SioeU  ▼.  Boardman,  2  Am.  Dec.  16;  8maU  ▼. 
^fmaf^,  16  Id.  253;  Burwell  v.  Gorbin,  10  Id.  494;  Scribner  v.  Oafi€,  21  Id.  81; 
Bemaen  v.  ^rificA»rAojf|  37  Id.  251»  referring  to  other  caaes  in  this  aeries. 

TiSTAMBNTABT  Gapaoitt  MUST  BR  PBOVXD  by  those  claiming  nnder  the 
will:  Comstocky,  HadlymeEce,  Soc,  20  Am.  Dec.  100.  Though  in  Lee  v.  Zee, 
17  Id.  722,  and  Jackson  v.  Van  Dusen,  4  Id.  330,  it  was  held  that  the  testa^ 
tor's  sanity  was  presamed  until  the  contrary  was  proved.  But  if  general  de- 
rangement has  been  shown,  then  it  is  for  the  proponent  to  prove  that  the  will 
was  made  during  a  lucid  interval:  Jackson  v.  Van  Dtiaen,  4  Id.  330;  Gom  qf 
Cochran's  WiQ,  15  Id.  116;  Clark  v.  Fisher,  19  Id.  402.  The  case  of  Cray  v. 
Crouminshield,  2  Gray,  533,  quotes  with  approval  the  language  of  the  princi» 
pal  case  on  the  point  that  the  sanity  of  a  testator  must  be  proved.  See,  alaoi 
Dorsey  v.  Sheppard,  37  Am.  Dec.  77. 

EXBCunoN  OF  Will. — ^As  to  the  validity  of  an  unexecuted  will,  see  the 
note  to  OiUhrie  v.  Otoen,  36  Am.  Dec.  311,  where  this  subject  is  discussed; 
McCune  v.  House^  81  Id.  438;  Dewey  v.  Dewey,  35  Id.  367:  Bemsen  v.  Brtnck- 
erh(ff»  37  Id.  251,  and  note. 


Deebing  V.  Chapman. 

[2a  Hadix,  488.] 

NoTB  ov  Hand  Fottnded  ix  Part  on  Unlawful  Goksidkbation  la  void 

intoto. 
Note  Given  in  Settlbment  of  an  Aoooctnt  is  Void  when  part  of  the  account 

consists  of  charges  for  liquor  sold  in  small  quantities,  and  the  seller  has 

no  license. 

Assumpsit  on  an  agreed  statement  of  facts,  which  sofficiently 
appear  from  the  opinion.  Judgment  to  be  entered  for  the 
plaintiff  or  defendant,  according  to  the  opinion  of  the  oonrt 
to  whether  the  action  could  be  sustained  or  not. 

W.  P.  HaineSy  for  the  plaintiff. 
Hayes  and  Nye,  contra. 

By  Court,  Whttican,  0.  J.    The  note  declared  on  was 
by  the  defendant  as  surety,  it  would  seem,  with  Isaac  Chapman, 
who  must  have  been  the  principal  debtor.    Payment  is  resisted 
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upon  the  ground,  that  a  part  of  the  consideration  for  the  note 
"was  ardent  spirits,  sold  by  the  plaintiff,  a  retailer,  without 
license  therefor,  to  said.  Isaac  in  yiolation  of  the  statute,  which 
prohibits  such  selling  in  less  quantities  than  twenty-eight  gal- 
lons at  o-ie  time.  The  authorities  cited  by  the  defendant's 
counsel  are  numerous,  and  fully  establish  the  general  principle, 
that  all  contracts,  made  in  yiolation  of  law,  are  nugatory;  and 
that  if  a  note  of  hand  be  founded,  even  in  part,  upon  such  con* 
sideration,  it  is  void  in  toto.  The  counsel  for  the  plaintiff,  ner* 
ertheless,  contests  the  principle,  and  cites  the  case  of  Twndt  v. 
Roberts,  5  Serg.  &  B.  139,  as  laying  down  the  law  differently. 
Mr.  Justice  Duncan,  in  that  case,  is  reported  to  have  said,  *'  that 
a  note  may  consist  of  many  items;  be  composed  of  many  con* 
tracts;  and,  though  they  are  blended  in  the  note,  they  are  divis* 
ible  in  their  nature;  if  part  of  the  contract  arises  on  a  good, 
and  part  on  a  bad  consideration,  they  are  divisible;  the  legal 
contmct  remains,  and  the  party  has  a  right  to  maintain  his  ao* 
tion  for  so  much  of  his  demand  as  is  legal."  This  language  of 
the  learned  judge,  it  would  seem,  must  have  been  used  with  ref- 
erence to  a  contract  or  note  of  hand,  the  consideration  for  a  part 
of  which  had  failed,  as  being  merely  void,  and  not  in  violation 
of  law;  for  he  afterwards  says,  ''if  the  contract  is  entire,  and 
foimded  on  two  considerations,  one  of  which  is  unlawful,  that 
vitiates  the  whole."  And  surely  a  note  of  hand  is  an  entire 
contract.  This  case,  then,  can  not  be  considered  to  be  clearly 
opposed  to  the  general  principle  before  named. 

The  coimsel  for  the  plaintiff,  also  cites  the  case  of  Dawson  v. 
Remnant,  6  Esp,  24,  which,  he  contends,  shows  an  exception  to 
the  general  principle.  It  is,  that,  where  mutual  accounts  have 
existed  between  parties,  and  a  settlement  has  taken  place,  and  a 
balance  has  been  struck,  it  will  be  obligatory,  though  some  of 
the  items  might  have 'arisen  from  sales  made  in  violation  of  law. 
And  Mr.  Justice  Duncan,  in  his  opinion,  may  be  believed  to 
have  had  such  a  principle  in  his  mind,  as  he  has,  in  the  course 
of  it,  remarked,  that  "it  would  be  unreasonable  to  say,  that 
where  a  note  is  given  on  a  final  settlement  of  accounts,  for  a 
balance,  if  one  item  of  the  account,  consisting  of  a  tavern  debt, 
exceeded  tweniy  shillings,  the  whole  should  be  void."  The 
case  of  Dawson  v.  Remnant  was  one  in  which  the  parties  had 
cross  demands,  which  they  settled,  and  a  balance  was  agreed 
upon.  Though  part  of  the  items  in  the  settlement  was  for 
liquors  sold  contrary  to  law,  so  that  an  action  could  not  have 
been  sustained  for  the  value  thereof;  yet  it  was  held,  that  tlia 
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defendant  was  concluded  by  the  settlement,  and  bound  to  pay 
the  balance.  And  Stephens,  in  his  Law  of  Kisi  Prius,  a  late 
work,  citing  the  above  case,  recognizes  the  supposed  exception, 
as  being  the  settled  law,  in  these  words:  *'  Where  parties  having 
cross  demands,  settle  and  balance  their  accounts,  it  is  no  de- 
fense to  an  action  brought  for  the  balance,  that  a  great  part  of 
the  amount  was  for  spirituous  liquors  delivered  in  quantities  un- 
der twenty  shillings  in  value;"  yet  a  debt  so  arising  in  England, 
aside  from  such  settlement,  so  far  as  it  respected  the  chaiges 
for  such  liquors,  woidd  not  be  recoverable,  except  under  certain 
drcumstances,  not  necessary  to  be  named  in  reference  to  this 
case.  It  must  be  admitted  that  if  a  balance,  so  ascertained  and 
struck,  could  be  recovered,  that  a  note  of  hand  woidd  be  good 
for  it;  and  the  note  of  hand  in  this  case  grew  out  of  such  a  set- 
tlement. The  plaintiff  had,  from  time  to  time,  for  a  consider- 
able i>eriod,  supplied  Isaac  Chapman  with  liquors,  and  other 
goods,  from  his  store.  The  latter  had  made  payments,  occa- 
sionally, of  sundiy  sums  of  money  on  account  generally.  A 
settlement  finally  took  place  between  them;  and,  the  balance 
being  ascertained,  and  agreed  upon,  the  note  in  suit  was  given 
for  it. 

The  plaintiff  would  here  contend  that  this  case  is  precisely 
parallel  with  that  of  Dawson  v.  Eemnani.  If  it  be  so  at  all 
points,  that  case  must  be  admitted  to  be  an  authority  of  no  in- 
considerable weight  in  his  favor.  If  the  statutes  of  England 
and  of  this  state  were  precisely  similar,  it  might  be  difficult  to 
distinguish  the  one  case  from  the  other.  The  English  statute  is, 
however,  that  if  spirits  be  sold,  at  one  and  the  same  time,  in 
quantities  of  a  value  less  than  twenty  shillings,  the  seller  shall 
not  recover  for  the  value  of  them.  But  no  penally  is  annexed 
to  the  act  of  selling;  nor  is  there  any  direct  prohibition  against 
it.  If  liquors  were  sold  there  in  small  quantities,  and  paid  for 
at  the  time,  it  would  be  no  breach  of  law.  Under  such  drcum- 
stances  the  court  might  hold,  that  a  settlement  of  mutual  ac- 
counts, although  in  part  for  spirituous  liquors,  should  be  con- 
clusive; when  if  the  selling  were  prohibited,  and  a  penalty 
inflicted  for  a  breach  of  the  law,  they  would  hold  that  publie 
policy  required  of  the  court  the  disregard  of  a  settiement,  which 
would  otherwise  contravene  the  intention  of  the  law-makers. 

Our  statute  makes  selling  without  license  highly  penal.  In 
such  case  a  door  woidd  be  open  to  an  evasion  of  it,  if  we  were 
to  admit  the  settiement  to  be  a  shield  against  one  of  the  con- 
sequences ordinarily  attaching  to  an  act  done  in  violation  of 
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a  penal  statute.  It  would  be  difficult  to  difltingniflh  such  a  case 
from  any  other  violation  of  a  statute  law,  whether  against  acts 
nudum  prohibitum  or  malum  in  ae.  We  are,  therefore,  brought 
to  the  conclusion,  on  the  whole,  that  the  plaintiff  must  become 
nonsuit. 


WmsBX  Part  of  Gonsidebation  for  Kotb  is  Void  and  part  valid,  it 
must  be  apportioned  between  the  original  parties  and  those  standing  in  the 
same  relation,  and  the  holder  shall  recover  so  far  as  it  is  valid:  Parish  v. 
Stone,  25  Am.  Deo.  378.  Frand  most  extend  to  the  whole  consideration  to 
avoid  the  payment  of  a  note,  in  a  suit  at  law,  on  the  ground  of  fraud:  HoT' 
Ian  V.  Head,  17  Id.  594.  In  Perkina  v.  Gumminga,  2  Gray,  259,  the  principal 
case  is  cited  in  support  of  the  position  that  a  note,  part  of  whose  consider^ 
ation  is  unlawfully  sold  liquor,  is  wholly  void. 


Spbing  v.  Chase. 

[2Q  Maihs,  605.] 

MxASUBB  OF  Damagbs  FOR  BREACH  OF  CovEKAMT  OF  SxisiN  is  tha  amouiit 
of  the  original  consideration  paid  for  the  land,  with  interest  thereon  from 
the  time  of  payment. 

Idem. — ^Where  the  Vendee  has  been  ik  Undisturbed  Possession  for 
many  years,  and  then  purchases  an  incumbrance,  the  measure  of  dam- 
ages is  the  amount  paid  to  remove  the  incumbrance,  with  interest. 

Idem. — ^Ths  Fact  that  the  Vendee  Reoeived  no  Rents  and  Proftrt 
from  the  premises,  can  not  be  taken  into  consideration  to  afifect  the  ques- 
tion of  damages,  as  a  person  purchasing  real  estate  ia  presumed  to  do  so 
because  the  rents  and  profits  will  be  equivalent  to  the  interest  of  the 
money  he  pays  for  it. 

AonoN  for  bieach  of  coTenant  of  seisin.     Spring,  in  August, 
1814,  conveyed  to  Chase  the  premises  in  question  by  deed  of 
warranty  with  the  usual  covenants.     Chase  entered  under  the> 
deed,  and  continued  in  uninterrupted  x>ossession  till  1831.    Be- 
fore this  conveyance.  Spring  had  conveyed  the  same  property, 
with  other  land,  to  one  Parkman,  by  a  deed  absolute,  with  an 
agreement  to  reconvey  on  Spring's  paying  certain  notes.     This- 
agreement  was  afterwards  surrendered  up  to  Parkman,  who  sold' 
the  whole  premises  in  1827,  taking  a  mortgage  to  secure  pay- 
ment.   In  1831,  Parkman  entered  for  condition  broken,  not,, 
however,  disturbing  Chase;  and,  in  1832,  Chase  paid  him  sev- 
enty-five dollars  for  a  release  of  his  right  to  the  land,  and  then 
brought  this  suit,  and  obtained  a  judgment  by  default  for  two 
hundred  and  fifty-two  dollars  and  sixty  cents,  and  costs.    By 
means  of  an  execution,  he  collected  one  hundred  and  fifty-three 
dollars  on  the  judgment.     Spring  petitioned  for  a  review,  which 
was  granted. 
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J,  Shejpiey^  for  Spring. 

8,  H.  Chase,  for  the  defendant  in  review. 

By  Conrty  Whtekah,  0.  J.  The  subject-matter  of  the  action 
of  which  this  reyiew  was  granted,  is  now  before  ns  upon  an 
agreed  statements  of  the  facts.  Neither  the  original  writ,  nor  a 
copy  of  it,  has  been  furnished  us;  but  from  the  arguments  of  the 
counsel  we  understand,  that  the  suit  was  founded  upon  the 
breach  of  the  covenant  of  seisin  in  a  deed  of  wanamty  of  land. 
The  only  question  presented  was  as  to  the  amount  of  damages 
to  be  recovered;  the  plaintiff  contending  that  he  had  a  right  to 
recover  the  amount  of  the  original  consideration  paid  for  the 
land,  with  interest  thereon  from  the  time  of  payment;  while  the 
defendant  insisted  that  he  should  have  recovered  no  more  than 
he  has  been  compelled  to  pay  to  extinguish  the  adverse  titie,  and 
interest  thereon  from  the  time  of  payment.  The  general  rule  is 
as  contended  for  by  the  plaintiff;  and  is  predicated  upon  what 
is  ordinarily  true,  viz. :  that  the  covenantee  has  never  been  able 
to  derive  any  advantage  from  his  purchase;  or,  if  he  has,  that 
he  is  answerable  therefor  to  the  owner  in  fee.  In  this  case  the 
grantor,  at  the  time  of  his  sale  to  the  grantee,  was  tenant  at  will 
or  sufferance  under  the  owner  in  fee;  and  without  the  reservation 
of  rent  therefor;  and  under  a  contract,  upon  the  performance  of 
certain  conditions,  that  the  premises  should  be  released  or  con- 
veyed to  him.  This  tenancy  at  will  or  sufferance,  without  liabil- 
ity to  pay  rent,  the  owner  of  the  fee  would  seem  to  have  been 
content,  that  the  grantor  should  transfer  to  the  defendant  in  re- 
view, who  was  allowed  to  continue  the  tenancy  for  seventeen 
years,  without  any  claim  of  rent  on  the  part  of  the  owner  in  fee. 
In  CauUdns  v.  Harris,  9  Johns.  324,  it  was  held,  that  a  grantee, 
on  being  evicted,  was  entitied  only  to  six  years'  interest  on  the 
consideration,  although  he  had  been  a  longer  time  in  possession; 
because  the  party  evicting  him  could  only  recover  mesne  profits 
for  that  length  of  time;  and  in  Tanner  v.  lAvingston,  12  Wend. 
83,  it  was  held,  that  a  purchaser,  who  has  entered  into  posses- 
sion of  the  premises  purchased,  and  enjoyed  the  rente  and  profite 
from  the  time  of  the  conveyance,  is  not  entitied,  upon  a  breach 
of  the  covenant  of  seisin,  to  recover  the  whole  consideration  and 
interest,  he  having  enjoyed  the  premises  tmder  a  right  existing 
for  the  time  under  the  grantor.  It  must  be  immaterial  how  such 
right  arises,  so  that  it  be  a  tenancy,  without  liability  to  jpaj 
rent.  In  the  case  at  bar  the  vendor  had  such  a  tenancy,  and 
>his  grantee,  the  original  plaintiff,  enjoyed  it  under  his  convey* 
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ance  till  the  eviction  took  place  in  1831,  without  any  claim  for 
rent  or  for  mesne  profits.  If  then  the  original  plaintiff  had  re- 
covered judgment  only  for  his  purchase  money,  with  interest 
from  the  time  of  his  eviction  to  the  time  when  judgment  waa 
rendered  in  his  favor,  he  would  have  recovered  a  full  indem- 
nity; and  we  think  he  should  have  been  content  with  such  a 
judgment.  The  former  judgment  must  therefore  be  reversed  in 
part,  viz.,  for  the  sum  of  one  hundred  and  sevenly-three  dollars 
ajid  ten  cents;  and  be  affirmed  for  the  residue;  and  the  plaintiff 
in  review  having  paid  more  than  such  residue,  towards  satisfy- 
ing said  former  judgment,  is  entitled  to  recover  the  balance  re- 
maining after  deducting  said  residue  therefrom. 

It  has  been  urged,  that  the  original  plaintiff  derived  no  rents 
and  profits  from  the  premises;  but  we  think  that  can  not  be 
taken  into  consideration  to  affect  the  rights  of  the  parties.  If  a 
person  purchases  real  estate,  it  is  to  be  presumed,  that  he  does 
so  because  the  rents  and  profits  of  it  will  be  equivalent  to  the 
interest  of  the  money  he  may  be  content  to  pay  for  it.  This 
may  be  in  the  continual  rise  in  value  of  the  land,  or  from  the 
growth  of  timber  on  it,  or  from  its  accommodating  him  in 
some  way  or  another;  and  it  is  to  be  presumed  also,  that  the 
vendor  would  not  have  parted  with  it  but  upon  the  ccmsidera- 
tion  that  the  interest  of  the  money  received  for  it  would  be  a 
fair  equivalent  for  the  income  he  could  have  derived  from  the 
land.  Whether  the  vendee  turns  his  purchase  to  a  profit  or  not» 
is  no  concern  of  the  vendors. 

Shepley,  J.,  absent. 


MxASUBX  OF  Damages  roa  Bbsagh  of  Covenaistt  of  SsxazN  la  the  conatdp 
eration  paid  and  interest;  Iloraford  v.  Wright,  1  Am.  Deo.  8;  MaraUm  ▼. 
HobbSf  3  Id.  61;  Backus  v.  McCoys  17  Id.  585;  and  the  costs  in  ejectment 
are  also  included:  Pitcher  v.  lAving^on,  4  Id.  229.  Bnt  not  the  costs  in  an 
action  for  mesne  profits:  StcuUs  v.  Ten  Eyck,  2  Id.  254.  If  the  covenant  be 
broken  as  to  a  part  of  the  land  only,  the  damages  will  be  apportioned:  Ela  v. 
Card,  0  Id.  46;  Cushman  v.  BUmchard,  11  Id.  76.  Where  the  breach  ariaea. 
from  the  existence  of  a  prior  mortgage,  the  measure  of  damages  is  de- 
termined by  the  amount  due  on  the  mortgage:  OUbert  v.  BvUAeyj  13  Id.  57. 


MtTiTiEb  v.  Milleb. 

[28  Uaivs,  23.] 

Claim  or  a  Gbbditob,  who  Attaches  a  Convxtanck  Madx  by  his  Dbbtob 
on  the  ground  of  fraud,  in  an  action  between  him  and  the  grantee,  moat 
be  subject  to  examination,  in  order  to  see  if  the  creditor  baa  a  right*  aa 
•nch,  to  question  the  validity  of  the  conveyance. 
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ScTOH  Examination  will  not  bb  Precluded  nrnply  beoBuae  the  oreditor'B 

claim  has  been  reduced  to  judgment. 
Payments  Made,  without  Appropriation,  in  Satistaotion  of  a  geBeral 

account,  must  be  applied  in  extinguishing  the  first  items  tiiereof. 
Cbeditor,  any  Part  of  whose  Claim  Aocrued  Subbequbntly  to  a  Voluv- 

tary  GoNVEYANcn  by  his  debtor,  can  not  attach  the  same  on  the  ground 

of  fraud. 

Wbit  of  entry.  Both  parties  claimed  under  one  Benner; 
the  demandants  under  an  exeoution  against  him,  dated  Febr\}- 
ary  24, 1841,  and  the  tenant  under  a  deed  dated  July  10, 1838, 
and  recorded  on  the  16th.  Plaintiffs  attached  this  deed  on  the 
ground  of  fraud,  and  were  permitted  to  give  CTidence  of  the 
same.  Their  cause  of  action  was  founded  on  an  account,  all  of 
which,  with  the  exception  of  one  item  of  two  dollars  and  stxty- 
one  cents,  accrued  prior  to  the  date  of  the  conveyance.  A  gen- 
eral payment  of  three  dollars  had  been  made  on  this  account, 
dated  October  21, 1839.  PLuntiffs  had  judgment  The  further 
facts  appear  in  the  opinion. 

M,  H,  Smith  and  L  O.  Eeed,  for  the  defendant. 

Bii^nch  and  Kennedy,  for  the  plaintiffs. 

By  Court,  Whitman,  C.  J.  Where  a  creditor  calls  in  question 
a  conveyance  made  by  his  debtor,  upon  the  ground  of  fraud,  in 
an  action  between  him  and  the  grantee,  the  demand  of  the  cred- 
itor must  be  subject  to  examination,  in  order  to  see  whether  he 
has  a  right,  as  such,  to  question  the  validity  of  the  conveyance. 
If  judgment  has  been  obtained  by  him,  still,  as  between  him 
and  the  grantee,  who  is  no  party  to  it,  it  will  not  be  regarded  as 
precluding  the  latter  from  an  examination  of  the  grounds  of  it. 
The  grantee  may  be  allowed  to  show  that  it  was  obtained  by 
fraud,  or  that  the  cause  of  action  accrued  under  circumstances 
which  would  not  give  the  creditor  a  right  to  impeach  the  con- 
veyance. For  this  purpose  the  defendant,  the  grantee  in  this  case, 
calls  upon  the  plaintiff,  the  creditor,  to  show  that  his  debt  accrued 
before  the  purchase  by  the  defendant.  And  this  he  has  a  right 
to  do,  unless  the  conveyance  were  merely  colorable,  so  that  flie 
beneficial  interest  was  not  intended  to  pass  to  the  grantee,  or  un- 
less the  object  should  appear  to  be  to  defraud  future  as  well  as 
prior  creditors.  The  plaintiff's  claim  appears  to  have  consisted  of 
a  demand  arising  on  an  account,  and  by  note,  the  whole  of  which 
accrued  before  the  conveyance,  with  the  exception  of  one  item 
in  the  account;  and  there  being  a  credit  in  the  account  more 
than  sufficient  to  bcdance  that  item,  it  is  contended  that  that 
item  may  be  considered  as  paid.    Seymour  et  al,  v.  Van  Slyck^ 
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8  Wend.  403,  is  died  in  support  of  the  position.  In  the  case 
at  bar  there  does  not  appear  to  have  been,  any  appropriation  of 
the  payment  by  either  party.  In  such  case  the  court  may  make 
the  appropriation;  but  in  doing  so  we  must  be  governed  by 
general,  and  as  far  as  may  be  practicable,  by  established  prin- 
ciples. In  the  case  cited,  it  is  laid  down,  that  in  the  absence  of 
appropriation  expressly  or  impliedly  made  by  the  parties,  the 
rule  is  to  apply  payments  in  extinguishment  of  the  oldest  debt. 
And  this,  as  a  general  rule  in  such  cases,  must  be  deemed  to  be 
reasonable,  and  in  accordance  with  the  presumed  intention  of 
the  parties,  and  should  be  adhered  to.  The  court  can  not  be  at 
liberty  to  adopt  its  own  notion  of  what  may  be  equitable  in  each 
particular  case.  The  credit,  then,  in  this  case  must  be  applied 
io  extinguish  the  earlier  items  in  the  account,  which  will  leave 
the  last  item  uncanceled,  and  according  to  the  cases  of  Beed  v. 
Woodman,  4  Greenl.  400,  and  Usher  v.  HcuteUme,  6  Id.  471  [17 
Am.  Dec.  254],  this  must  prevent  the  plaintiff  from  setting  up 
the  statute  of  frauds  against  the  defendant. 

The  verdict,  therefore,  must  be  siet  aside,  and  a  new  trial  be 
granted. 


Who  mat  Impeach  Cokveyances  ox  the  Ground  of  Fraud:  See  the 
in  thiB  series  collected  in  the  note  to  Stewart  v.  Iglehart^  28  Am.  Dec. 
906;  also,  James  v.  Bird's  Adrn'r,  31  Id.  668;  McOee  v.  Campbell,  32  Id.  783; 
Mason  ▼.  B<md,  33  Id.  243;  Boyd  v.  Barclay,  34  Id.  762,  and  note. 

Application  of  Payments,  how  Made:  See  Boom  v.  Brown,  4  Am.  Dec. 
640;  Brady  v.  Hill,  13  Id.  503,  and  note;  Barker  ▼.  Cmrad,  14  Id.  691,  and 
note;  SMch  v.  Munson,  16  Id.  680;  Baker  v.  StackpoU,  18  Id.  508,  and  note; 
Burks  V.  Albert,  20  Id.  209;  Butler  v.  TripleU,  25  Id.  136;  Sieary  v.  Moore, 
27  Id.  323;  White  ▼.  TrumbuU,  29  Id.  687;  SmUh  v.  Loyd,  37  Id.  621. 

The  doctrine  of  the  principal  case,  that  if  one  has  an  account  against  a  per- 
son who  makes  a  voluntary  conveyance,  which  account  consists  of  items  some 
of  which  accrued  prior  and  some  subsequent  to  such  conveyance,  and  recovers 
■pon  all  such  items  in  one  judgment,  he  must  be  treated  as  a  subsequent 
creditor,  not  entitled  to  attach  the  conveyance,  seems  to  be  firmly  established 
In  Maine:  Beed  v.  Woodman,  4  Me.  400;  Usher  v.  Hazeltine,  5  Id.  471;  S.  C, 
17  Am.  Dec.  254;  Quimby  v.  Dill,  40  Me.  528.  It  has  been  recognized  to 
some  extent  in  other  states:  Baker  v.  Oilman,  52  Barb.  26;  Moj-itz  v.  Iloff' 
man,  35  Ul.  553.  The  reasoning  of  the  court  in  the  first-named  case  is  as  fol- 
lows: "The  greater  part  of  the  debt,  which  was  the  foundation  of  the  judg- 
ment rendered  in  favor  of  the  demandant,  accrued  subsequently  to  the  deed 
given  by  Aaron  Woodman  to  the  Oxnards.  The  levy  was  entire,  and  can  not 
be  so  appropriated  or  divided  as  to  constitute  a  satisfaction  for  that  part  of 
his  debt  which  was  due  prior  to  that  deed.  The  demandant,  having  taken 
judgment  for  his  whole  demand,  is  to  be  regarded  as  a  creditor  subsequent  to 
the  conveyance  of  the  land  in  question  by  his  debtor.  He  can  not  therefore 
impeach  the  conveyance  but  by  showing  actual  fraud:"  4  Greenl.  404.  Ws 
kave  not  been  able  to  discover  that  any  of  these  cases  has  anywhere  been  dis* 
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Approved,  nnlaaa  it  be  in  the  cue  of  Eeker  v.  Lagtriy^  20  Pitteb.  L.  J.  135; 
8.  C,  3  Pitteb.  500.  There  a  oontimiy  resalt  was  reached,  the  oomrt 
holding  that  the  judgment  was  entire,  and  that  if  any  part  of  it  was  for  a 
debt  preceding  the  voluntary  conveyance,  the  judgment  creditor  had  the  right 
to  proceed  and  sell  the  lands  so  oonveyed;  that  as  against  himt  the  convoy- 
•noe  was  void*  The  question  was  not  much  discussed.  No 
to  have  been  dted  or  considered. 


Mabb  V.  Given. 

[S8MAm.H.] 
AUTHOBRT  TO  CONYIT  LaND,  CoVTAINSD  IV  A  POWEB  OF  AxTORUST,  DOed 

not  be  expressly  delegated,  but  may  be  imparted  by  implication. 

CoimBUcnoN  of  a  Power  of  ATTOBirsr  mttst  bs  Governed  by  the  inten- 
tion of  the  parties. 

Power  of  Attorket  to  "Baroazn,  Sell,  Grant,  Bslbabb,  and  Gontet,'* 
but  which  is  silent  as  to  what  the  attorney  was  to  sell  or  convey,  is  suffi- 
ciently broad  to  authoriae  the  attorney  to  sell  and  convey  whatever  estate 
the  grantor  might  then  own. 

Wbtt  of  entiy.  It  appeared  that  the  piemiaes  demanded 
were  on  the  second  of  January,  1819,  owned  by  one  Brinley. 
On  that  date  they  were  conveyed  by  him  to  one  John  Given^ 
husband  of  the  tenant,  who  gave  back  a  mortgage  to  secure  th^ 
purchase  price.  The  demandant  claimed  through  Oiven,  by 
virtue  of  a  deed  from  him,  executed  by  his  attorney  in  fact,  one 
Moody,  acting  under  a  power  of  attorney,  dated  May  1, 1823. 
On  the  trial,  the  tenant  was  defaulted  by  consent  13ie  further 
facts  appear  in  the  opinion. 

TTetts,  for  the  tenant. 

May^  for  the  demandant. 

By  Court,  Sheflet,  J.  The  intentions  of  the  parties  are  to 
be  regarded  in  the  construction  of  the  power  of  aitomey  from 
John  Given  to  Elias  Moody.  It  is  not  necessary  that  a  power 
to  convey  lands  should  be  expressly  delegated.  It  may  be  im- 
parted by  implication:  Com.  Dig.,  Poiar.,  A.  2.  Moody  was 
authorized  ''  to  bargain,  sell,  grant,  release,  and  convey;"  '*  and 
upon  such  sale  or  sales,  convenient  and  proper  deeds,  with  such 
covenant  or  covenants,  general  or  special,  of  warranty,  quit- 
claim, or  otherwise^  as  to  my  said  attorney  shall  seem  expedient, 
in  due  form  of  law,  as  my  deed  or  deeds,  to  make,  seal,  deliver, 
ard  acknowledge."  The  power  of  attorney  is  silent  as  to  what 
he  was  to  sell  and  convey.  The  language  used  was  appropriate 
to  the  sale  and  conveyance  of  real  estate  according  to  the  forms 
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in  use  in  ibis  part  of  the  country,  and  not  usual  in  the  sale  imd 
conveyance  of  personal  property.  The  power  is  soifficiently 
broad  to  authorize  the  agent  to  sell  and  convey  whatever  estate 
Given  might  then  own.  And  it  would  seem  to  be  necessary  to 
permit  it  to  have  that  effect,  or  to  decide  that  it  was  wholly  void. 
Moody,  by  virtue  of  it,  claimed  the  power  to  convey  the  right 
in  equity  to  redeem  the  estate,  which  Given  had  before  conveyed 
in  mortgage  to  Brinley,  and  made  a  conveyance  of  it  to  Marr, 
who  caused  it  to  be  recorded,  and  entered  into  possession  of  the 
greater  portion  of  the  estate,  and  has  continued  to  possess  it 
without  interruption  for  nearly  twenty  years.  Given,  during 
all  that  time,  has  never  denied  that  Moody  was  fully  authorized 
to  sell,  has  never  claimed  any  interest  in  the  land,  and  does  not 
now  claim  any.  The  defendant  was  instrumental  in  procuring 
the  conveyance  to  be  made  to  Marr  tmder  that  power,  and  in 
inducing  him  to  advance  the  money  due  upon  the  mortgage; 
and  does  not,  therefore,  place  himself  in  a  position  to  claim 
8uch  a  limited  construction  of  the  power,  as  will  wholly  defeat 
it  and  deprive  Marr  of  the  land.  She  must  be  regarded  as  a 
stranger  to  the  title.  The  language  used  in  the  power  and  ez« 
plained  by  the  conduct  of  the  parties  for  so  long  a  period  au- 
thorizes the  conclusion  that  it  was  their  intention  to  authorize  a 
sale  and  conveyance  of  all  the  rights  of  Given  in  any  real  es- 
tate. 
Judgment  for  demandant. 

PowKB  ov  Attornst,  Cokstbuction  of:  Boeaiter  v.  BoaMteTf  24  Am.  Deo. 
82,  and  note;  Lumbcard  v.  Aldrich,  28  Id.  381;  Valentine  v.  Piper,  33  Id. 
715;  Hay  v.  Mayer,  84  Id.  453.  * 
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Rights  of  an  Attaching  Credttobcan  not  bb  Impaibed  by  any  restoration 
of  the  property  attached  to  the  owner,  or  diBposition  by  him  or  the  true- 
tee  under  foreign  attachment. 

Failubb  to  Obtain  Judomknt  will  in  At.i.  Gabxs  Dissolvb  an  attachment. 

Lien  Cbeated  in  Favob  of  an  Attaching  Cbeditob,  either  by  direct  or 
trustee  process,  is  not  dissolved  by  the  subsequent  discharge  of  his  debtor 
in  bankraptcy. 

SciBB  FACIAS,  to  hold  the  defendants  as  trustees  under  foreign 
attachment  for  the  amount  of  a  judgment  recovered  against 
Elwell  and  Pray.    Subsequent  to  the  attachment  Elwell  and 
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Pray  were  adjudged  bankrupts.    The  f urUier  facts  appear  in  the 
opinion.. 

Emmons,  for  the  defendant. 

F.  AUen  and  Evana,  for  the  pLuntiffs. 

By  Courty  Tennet,  J.  The  statutes  of  this  state  provide  two 
modes  by  which  means  may  be  secured  on  mesne  process,  to  sat- 
isfy a  judgment  sought  to  be  obtained  in  the  action.  One  is  by 
direct  attachment  of  the  lands  or  goods  of  the  defendant,  and 
the  other  by  foreign  attachment.  The  former  secures  the  prop- 
erty returned  on  the  writ,  so  that  the  creditor  may  cause  it  to  be 
seized  and  sold  upon  his  execution,  to  discharge  the  judgment, 
which  he  may  obtain;  the  latter  protects  the  goods,  effects,  and 
credits  in  the  hands  of  the  trustee  at  the  time  of  the  service  of 
the  original  writ  upon  him,  so  that  they,  or  their  value,  are  in 
the  manner  pointed  out,  to  be  applied  for  the  same  purpose.  In 
both  forms  of  proceeding,  it  is  the  property  of  the  defendant, 
which  affords  the  security,  and  in  each,  that  is  a  fund  equally 
holden  to  be  appropriated  to  the  payment  of  the  debt  secured 
thereby.  No  sale  or  subsequent  attachment  can  impair  the 
creditor's  rights  to  the  one,  nor  can  any  restoration  to  the 
owner,  or  disposition  by  him  or  the  trustee,  defeat  the  right  ac- 
quired by  the  other.  The  manner  of  making  the  means  thus 
secured  available  is  different  in  one  case  from  the  other,  if  the 
property  is  not  surrendered  upon  a  proper  demand,  that  it  may 
be  disposed  of,  to  satisfy  the  debt;  but  the  laws  furnish  a  remedy 
in  behalf  of  the  creditor  for  any  neglect,  in  those  to  whom  the 
property  was  intrusted.  A  failure  in  the  plaintiff  to  obtain  a 
judgment  will  in  both  modes  dissolve  the  attachment,  because 
there  is  no  debt,  to  which  the  avails  of  the  property  can  be 
applied.  But  if  judgment  is  obtained,  whatever  is  the  subject 
of  the  attachment  in  either  form,  is  pledged  for  its  satisfaction, 
as  perfectly  as  it  would  be,  if  it  had  been  placed  in  the  same 
situation  by  a  contract  between  the  parties. 

Do  either  of  these  forms  of  attachment  create  a  lien,  after  judg- 
ment, in  favor  of  the  judgment  creditor,  so  as  to  be  excluded 
from  the  operation  of  the  bankrupt  law  of  the  United  States  of 
1841,  c.  9,  by  force  of  the  last  proviso  in  the  second  section? 
The  proviso  is  in  these  words:  "  Provided  also,  that  nothing  in 
this  act,  shall  be  construed  to  annul,  destroy,  or  impair  any  law- 
ful rights  of  married  women,  or  minors,  or  any  liens,  mortgages, 
or  other  securities,  or  property  real  or  personal,  which  may  be 
valid  by  the  laws  of  the  states  respectively,  and  which  are  not  in- 
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consistent  with  the  provisions  of  the  second  and  fifth  sections  of 
this  act." 

This  question  has  been  fully  examined  by  those  distinguished 
for  their  talents,  learning,  and  long  judicial  experience,  and 
although  in  some  respects  their  opinions  do  not  precisely  coin- 
cide, one  with  the  other,  yet  they  all  agree  that  a  direct  attach- 
ment is  a  valid  Uen  upon  the  property,  which  can  not  be  de- 
feated after  judgment.  Judge  Stoiy,  in  the  case  of  Ex  parte 
Ibsster,  6  Law  Bep.  65,  holds  that  an  attachment  on  mesne  pro- 
cess, before  judgment,  is  not  a  lien,  either  in  the  general  sense 
of  the  common  law,  or  the  maritime  law,  or  in  that  of  equity  ju- 
risprudence; but  is  at  most  a  contingent  security,  to  satisfy  the 
judgment  of  the  creditor,  if  he  obtains  one;  but  inasmuch  as  the 
defendant  may  plead  a  discharge  in  bankruptcy,  and  thereby 
defeat  a  recovery  in  the  action,  the  whole  foundation  on  which 
the  security  rested  is  taken  av^ay.  And  afterwards,  in  the  Mat- 
ter of  Cook,  5  Id.  443,  the  learned  judge,  carrying  out  the 
doctrine  intimated  in  the  other  case,  says:  "  The  proceedings  in 
bankruptcy  after  the  judgment,  can  have  no  effect  whatsoever 
upon  that  judgment,  or  upon  the  property  attached  in  the  suit. 
The  creditors  in  the  judgment  have  made  their  right  (call  it,  if 
if  you  please,  their  lien)  perfect  under  the  attachment.  It  is  no 
longer  a  conditional  or  contingent  right,  but  it  has  attached 
absolutely  to  the  property,  and,  by  the  laws  of  Massachusetts,  it 
remains  a  fixed  and  positive  lien  for  thirty  days  after  judgment, 
by  means  of  which  the  creditor  at  his  election  may  obtain  a 
preference  of  satisfaction  out  of  the  property  attached,  over  all 
other  creditors.  Of  that  election,  the  court  has  no  authority  to 
deprive  him,  or  by  an  injunction  to  obstruct  or  stop  his  pro- 
ceedings on  his  execution.  If  the  bankrupt  should  obtain  his 
discharge,  it  would  be  no  bar  or  defense  to  the  due  execution  and 
satisfaction  of  that  judgment,  in  the  regular  course  of  proceed- 
ings thereon;  for  the  debtor,  after  the  judgment,  has  no  day  in 
court  to  plead  any  bar  or  defense." 

If  our  views  are  not  erroneous,  tbat  a  foreign  attachment 
affords  equal  security  with  that  in  the  ordinary  form  under  the 
laws  of  the  state,  it  follows,  that  it  falls  equally  within  the  pro- 
tecting provision  in  the  proviso  quoted  from  the  second  section  of 
the  bankrupt  act.  The  creditor's  risk  may  be  greater  or  less, 
when  the  property  secured  remains  in  the  hands  of  the  private 
trustee,  than  when  it  is  in  the  custody  of  a  public  officer,  but  his 
rights  are  the  same  under  one  as  the  other.  The  law  guards  the 
property,  and  holds  it  in  both  instances  as  a  sacred  deposit. 
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which  nothing  but  the  want  of  fidelity  of  the  one  to  whom  it  i» 
intrusted  can  divert  from  the  destination  indicated  by  the  stat- 
ute. In  the  case  of  Ex  parte  Foster,  2  Stoiy,  131,  b^ore  cited. 
Judge  Stoiy  remarks,  "  that  the  attachments  under  the  trustee- 
process,''  which  were  also  brought  to  his  consideration,  by  the 
petition  as  much  as  the  attachment  in  the  common  mode, ''  must 
be  goYomed  by  similar  considerations,  and  therefore,  they  will 
require  no  separate  notice."  If  we  apply  these  principles  to  th& 
case  at  bar,  what  are  the  plaintiffs'  rights  ?  They  obtained  their 
judgment  in  which  the  defendant  is  adjudged  trustee  on  his  own 
disclosure.  The  execution  issued  upon  said  judgment,  and 
being  in  the  hands  of  an  officer,  he  demanded  thereon  of  the  de- 
fendant the  goods,  effects,  and  credits,  which  were  in  his  hands 
and  possession,  belonging  to  the  debtors,  and  the  same  were  re- 
fused. All  these  proceedings  were  before  the  debtors  had  filed 
their  petition  to  be  declared  bankrupts.  This  laid  the  founda- 
tion for  a  judgment  upon  scire  facias  against  the  defendant, 
de  bonis  propriis,  to  be  rendered  upon  his  examination  in  the 
first  process,  without  his  being  again  examined. 

Is  the  defendant  at  liberty  to  avail  himself  of  that  which  was 
not  and  could  not  be  the  reason  of  his  omission  to  surrender 
the  property,  in  bar  of  this  action?  When,  after  the  refusal,  he 
was  liable,  and  it  is  not  pretended,  in  his  plea,  that  any  excuse 
therefor  then  existed,  can  this  neglect  avail  him  to  invoke  a  de- 
fense, which  was  not  then  open  to  him?  If  the  bankrupt  act 
had  even  wrought  the  entire  annihilation  of  the  judgment,  so 
far  as  it  regarded  the  debtors,  was  not  his  liability  fixed  by  what 
had  transpired?  When  the  security,  which  the  law  of  our  own 
state  made  perfect  by  that  judgment,  was  unaffected  by  the 
bankrupt  law  of  the  United  States  by  its  express  and  positive 
provisions,  can  the  omission  of  a  duty  in  the  defendant  take 
away  that  security  ? 

It  is  insisted  for  the  defendant  that  the  property  of  Elwell  & 
Pray  after  they  filed  their  petitions  in  bankruptcy,  including 
that  in  the  hands  of  the  defendant,  was  vested  in  the  hands  of 
their  respective  assignees;  and  that  the  defendant  having  a  day 
in  court,  can  do  what  the  debtors  can  not  do,  who  have  no  op* 
portunity  to  plead  their  discharges.  This  argument  is  founded 
upon  the  assumption,  that  the  scire  facias  is  a  process  to  obtain 
the  goods,  effects,  and  credits  deposited  by  the  principal  debt- 
ors with  the  trustee,  as  they  existed  at  the  time  of  the  service  of 
the  original  writ  upon  him.  The  writ  of  scire  facias  is  not  pro- 
vided in  the  statute  for  Buch  a  purpose.    No  surrender  of  gooda 


May,  1843.]     Franklin  Bank  u  Bacheldeb.  606 

-or  effects,  or  any  other  property,  short  of  ftdl  payment  of  the 
Judgment,  after  the  refusal  of  the  defendant  to  answer  the  de- 
mand on  the  execution,  could  exonerate  him  from  his  liability. 
TFhe  plaintiffs  have  no  further  interest  in  the  property.  By 
that  refusal,  he  appropriated  the  property  to  his  own  use,  and 
was  bound  to  answer  for  the  value.  He  no  longer  holds  it, 
to  be  disposed  of,  as  he  did  before  his  refusal.  The  property  is 
now  a  matter  between  him  and  the  assignees  of  the  bankrupts. 
If  they  take  it  out  of  his  hands,  so  that  he  can  not  indemnify 
himself  therefrom,  in  this  suit,  he  must  impute  it  to  his  omis- 
sion to  STirrender  it,  and  not  to  any  fault  of  the  law.  If  he  had 
disclosed  certain  specific  articles,  and  he  had  refused  to  deliver 
them  upon  a  legal  demand,  and  they  were  afterwards  consumed 
by  fire,  would  he  plead  this  in  bar  of  scire  faoia»y  because  a  de- 
liveiy  would  then  be  impossible?  A  surrender,  without  con- 
sent of  the  plaintiff,  would  alike  be  impossible,  if  the  property 
had  remained  entire. 

The  counsel  calls  in  aid  of  his  defense,  a  remark  of  Judge 
Stoiy,  in  the  case  of  Ex  parte  Foster,  before  referred  to,  which 
is:  ''  A  foreign  attachment  is  a  remedy  liable  to  be  defeated,  by 
4fcny  act  that  bars  or  takes  away  the  remedy  or  right  to  judgment 
under  it."  We  can  not  think  that  this  remark  of  the  learned 
judge  wiEts  intended  to  have  such  an  application.  The  question 
imder  examination,  was  whether  an  attachment  on  mesne  pro- 
cess created  such  a  Hen  or  securiiy  as  to  be  embraced  in  the  last 
proviso  of  the  second  section  of  the  bankrupt  act  of  1841,  and 
in  answer  to  the  proposition,  that  in  cases  of  foreign  attachment 
under  the  custom  of  London,  the  attaching  creditors  had  a  lien 
or  pledge  of  the  goods  attached  in  the  hands  of  the  garnishee, 
and  that  it  was  such  security  of  the  debt,  that  if  the  defendant 
became  bankrupt  after  the  attachment  and  before  judgment,  the 
commissioners  could  not  take  or  assign  the  goods,  excepting 
subject  to  the  lien  and  securiiy  of  the  attaching  creditor.  The 
judge  denies  the  doctrine  contended  for,  in  relation  to  a  foreign 
attachment,  although  apparently  supported  by  some  authorities, 
and  says:  "  The  truth  is,  a  foreign  attachment  is  like  a  common 
attachment  on  mesne  process,  a  remedy  merely  given  and  regu- 
lated by  law  to  enable  a  creditor  to  obtain  satis&ction  of  his  debt; 
and  like  eveiy  other,  is  liable  to  be  defeated  by  any  act,  that  bars 
or  takes  away  the  remedy  or  right  to  judgment  under  it." 

As  long  as  a  party  defendant  had  an  opportunity  of  pleading 
his  discharge  in  bankruptcy,  the  lien  created  by  a  cotnmon  or 
^  foreign  attachment,  being  dependent  upon  a  judgment  for  its 
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perfeciion,  was  liable  to  be  defeated  by  a  fiuluie  of  the  suit  in 
which  either  was  made.  This  proposition,  too  plain  to  require 
argument  in  its  support,  can  not  authorize  a  trustee  to  plead 
such  dischai^  in  answer  to  a  writ  of  scire  faciaa,  which  is  as 
distinct  from  a  process  of  foreign  attachment,  as  16  a  suit  against 
an  officer  for  not  holding  and  surrendering  on  demand  properly 
attached  by  him  on  mesne  process.  The  judgment  against  the 
principal  debtors  can  not  be  impeached  by  them,  much  less  by 
one,  who  was  not  a  party  to  the  matter  of  the  suit  on  which  it 
was  rendered.  It  is  one,  which  can  not  be  enforced  against  the 
debtors  therein,  because  they  have  been  discharged  from  the 
debt;  but  it  remains  a  judgment  not  annulled  or  reyersed,  and  it  is 
sufficient  to  secure  to  creditors  any  lien  made  complete  thereby. 
When  Judge  Stoiy  in  the  Matter  of  Cook,  before  referred  to,  uses 
the  strong  and  emphatic  language,  that  the  creditor  after  obtain- 
ing his  judgment,  at  his  election  may  obtain  a  preference  of  satis- 
faction out  of  the  property  attached  over  all  after  creditors;  and 
of  that  election  the  court  has  no  authoiiiy  to  deprive  him,  or 
by  injunction  to  obstruct  or  stop  his  proceedings  on  his  execution, 
we  can  not  believe  such  a  remark  as  he  made  to  a  matter  entirely 
distinct  as  is  quoted  by  the  counsel,  can  be  authoiiiy  in  support 
of  the  present  defense.  Such  a  construction  would  make  the 
bankrupt  law  speak  a  language  altogether  different  from  that 
intended  by  its  framers;  would  destroy  a  lien  in  terms  and  in 
spirit  protected  by  it;  would  give  an  effect  to  the  silent  and  un- 
authorized omission  of  a  trustee  to  perform  the  duty  imposed 
upon  him  more  powerful  than  the  injunction  of  the  highest 
tribunal  in  our  land,  clothed  with  power  in  equity  jurisdiction 
in  matters  of  bankruptcy  more  ample,  than  that  of  the  lord 
chancellor  of  England. 
Beplication  adjudged  good. 

Attachmknt  Lien,  Obiqts  and  Gsnxral  Natubb  of. — ^Tfae  origin  oi 
the  right  of  a  creditor,  imder  certain  circamstanoes,  to  attach  his  debtor's 
property  as  security  for  his  demand,  is  of  great  antiquity  in  the  English  law, 
and  traces  of  the  same  general  right  have  been  discovered  in  the  Roman  law. 
In  the  English  law,  the  origin  of  the  right  of  attachment  is  found  in  an  early 
custom  of  the  London  merchants,  which,  with  other  similar  customs,  wert 
recognized  and  enforced  by  the  courts,  and  gradually  became  incorporated 
into  the  common  law:  Drake  on  Attachments,  c.  1.  The  law  of  attachments, 
as  at  present  enforced  in  this  country  and  in  England,  has,  however,  beoome 
greatly  exx>anded,  and  is  now  entirely  regulated  by  statute.  These  statutes 
differ  greatly  in  their  details,  especially  with  reference  to  the  occasions  upon 
which  an  attachment  may  issue,  what  property  of  the  debtor  may  be  seixed 
by  virtue  of  the  writ,  what  security  on  the  part  of  the  creditor  is  necessaij 
to  be  given  before  he  is  entitled  to  the  attachment,  and  what  steps  it  is  In- 
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onmbent  npon  the  debtor  to  take  in  order  to  release  the  property  attached 
from  the  lien  of  the  attachment.  For  a  constmction  of  these  peculiar  and 
local  statutory  provisions,  reference  must  be  made  to  the  yarious  state  stat- 
utes and  to  the  reported  decisions  in  which  they  have  been  interpreted. 

Notwithstanding  the  diversity  in  detail  of  the  various  state  statutes  regu- 
lating attaclunent  proceedings,  there  are  certain  general  features  which  they 
all  have  in  common.  The  avowed  principle  which  lies  at  the  basb  of  all 
these  enactments  is  that  of  affording  to  a  creditor  a  certain  and  speedy  rem- 
edy for  the  satisfaction  of  his  demand  out  of  the  property  attached,  contin- 
gent, howerer,  npon  the  fact  of  his  recovering  judgment  in  the  action  in 
which  the  attachment  is  issued.  The  fact  that  rights  created  by  an  attach- 
ment are  not  absolute,  but  until  the  recovery  of  judgment  are  contingent  and 
provisional,  has  induced  some  writers  to  be  of  the  opinion  that  before  judg- 
ment there  is  no  such  thing  as  an  attachment  lien:  See  the  opmion  of  Judge 
Story  in  Ex  parte  Foiter,  2  Story,  131.  This  opinion  has  been  controverted 
by  the  weight  of  authority:  See  note  to  Jachaan  v.  Ranuey,  15  Am.  Dec 
2S3;  IlBUyptace  v.  JhUch,  23  Id.  688;  Carter  v.  Champhn,  21  Id.  695. 

In  order  to  secure  any  additional  rights  to  an  attaching  creditor,  it  is  not 
sufficient  that  the  writ  of  attachment  should  have  been  issued  by  a  compe- 
tent authority,  or  even  placed  in  the  hands  of  an  officer;  but  it  must  have 
been  actually  levied  upon  the  property  of  the  debtor;  Kvhn  v.  Chravee,  0 
Iowa,  903;  Haideman  v.  HUUborough  etc.  R,  R.,  2  Handy,  101;  FUch  v. 
WaUe,  5  Conn.  117;  Oatee  t.  BushneU,  9  Id.  530;  SeweU  v.  Savage,  1  B.  Mon. 
260;  NuUer  v.  ComwU,  3  Id.  100;  Learned  v.  Varulenlmrgh,  8  How.  Pr.  77; 
Bwrkhardt  v.  Medellan,  15  Abb.  Pr.  243;  Tuffla  v.  Manlave,  14  Gal.  47; 
Pond  V.  Chiffin,  1  Ala.  678;  Crowninahield  v.  Strobd,  2  Brev.  80;  Robert- 
§on  V.  Forrest^  Id.  466;  Bethtme  v.  Oibgan,  Id.  501;  Crocker  v.  Raddife,  3  Id. 
23;  Zeiffenhagen  v.  Doe^  I  Ind.  206;  Mears  v.  WinahWf  1  Smed.  &  M.  Ch. 
449;  WiUkunaon  v.  BawiCy  6  Munf.  176;  Wallace  v.  Forest,  2  Har.  &  M.  261; 
Tomiinaon  v.  Stilee,  4  Dutch.  201.  Where,  however,  property  hiu  been  at- 
tached, and  sold  imder  a  judgment,  the  title  acquired  thereby  relates  to  the 
date  of  the  attachment,  and  takes  precedence  over  subsequent  assignees  and 
judgment  creditors  of  the  debtor:  Jachaon  v.  Ramsey,  15  Am.  Dec.  242;  and 
note  on  page  253;  TyreU  v.  Roundtree,  7  Pet.  464;  Cochey  v.  MUne,  16  Md. 
200;  Stephen  v.  Thayer,  2  Bay,  272;  Hannaha  v.  Felt,  15  Iowa,  141;  Am.  Ex. 
Bk.  V.  Morris  etc  Co.,  6  Hill,  362;  Lackey  v.  SeibeH,  23  Mo.  85;  Martin  v. 
Dryden,  6  DL  187;  Oldham  v.  Scrivener,  3  B.  Mon.  579;  Reduay.  Wofford,  4 
Smed.  k  M.  579;  Brown  v.  WiUiama,  31  Me.  403;  Tappan  v.  Harrison,  2 
Humph.  172;  Farmers*  Bk.  v.  Beaetm,  7  Gill  &  J.  421;  Porter  v.  Pico,  55 
OaL  165.  As  to  how  an  attachment  of  goods  should  be  made,  and  what  acts 
on  the  part  of  an  officer  are  necessary  to  give  it  effect,  see  the  note  to  Hoi- 
lister  V.  Qoodale,  21  Am.  Dec.  677.  As  a  necessary  corollary  to  the  rule  thai 
an  attaching  creditor's  rights  in  the  property  attached  are  contingent  and 
provisional  upon  the  recovery  of  judgment,  it  follows  that  the  levy  of  an  at- 
tachment does  not  change  the  estate  of  the  debtor  in  the  property  attached: 
Bigelow  v.  Wilaon,  1  Pick.  485;  Blake  v.  Shaw,  7  Mass.  505;  Starr  v.  Motyre, 
3  McLean,  354;  Tieman  v.  Murrah,  I  Bob.  (La.)  443;  Crocker  v.  Pierce,  31 
Me.  177;  Wheeler  v.  Nichola,  Id.  233;  Perkina  v.  Nwvdl,  6  Humph.  151; 
Snell  V.  AUen,  1  Swan.  208;  Oldham  v.  Scrivener,  3  B.  Mon.  579;  Haideman 
V.  Hillaborough  etc  R.  R.,2  Handy,  101.  Although  to  the  extent  of  the 
lien,  his  absolute  power  over. the  property  is  limited,  yet  he  may  sell,  mort- 
gage, or  otherwise  incumber  it,  subject  to  the  lien  of  the  attachment:  Bigelow 
V.  WHaon,  1  Pick.  485;  Denny  v.  WUlard,  II  Id.  519;  FeUyplace  v.  Dutch,  13  LL 
S88:  S.a,23Am.Deo.688;^moUv.  ^nHnt,24Pick.80;  Warner  r.  EvarsU. 
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7  B.  Mon.  262;  Ccdkina  v.  Locboood^  17  Conn.  154;  Wheeler  r.  NichoU^  82 
Me.  233;  Whij^  v.  TTtc^er,  16  Pick.  25;  S.  C. ,  26  Am.  Dec.  626.  As  the  cred- 
itor acquires  no  property  by  virtae  of  the  attachment  nntil  a  sale  thereof  under 
a  judgment  and  execution,  it  follows  that  until  then  he  can  neither  sell  nor 
otherwise  dispose  of  the  same,  nor  is  he  entitled  to  the  possession  thereof, 
even  by  order  of  the  court:  BigeUno  v.  WiUon^  1  lick.  485;  Crocker  r.  Radf 
diffe,  3  Brev.  23;  WiOmg  v.  Bleehtr,  2  Serg.  &  R.  221;  Owinga  v.  Norwood^ 
2  Har.  &  J.  96;  Goddard  v.  PerUtm,  9  N.  H.  488;  MeKav  v.  Harroyter,  27 
Barb.  463;  Welch  v.  Jamieon,  1  How.  160;  Blake  v.  Shaw,  7  Mass.  505. 

The  property  acquired  by  an  attaching  creditor  after  sale  under  a  judgment 
relates  to  the  time  of  the  attachment.  He  can  acquire  no  higher  or  better 
rights  than  the  debtor  then  had,  in  the  absence  of  any  fraud  or  collusion  cm. 
the  part  of  the  debtor.  If  the  latter,  after  the  attachment,  has  acquirsd 
other  interests  in  the  property,  such  interests  are  unaffected  by  the  attach- 
ment: Crocker  v.  Pierce,  31  Me.  177.  And  the  same  is  true  of  all  Aona  JuU 
liens  placed  by  the  debtor  on  the  attached  property  prior  to  the  levy:  NaUktm 
V.  Giles,  5  Taunt.  558;  Baillh  v.  Poisaet,  8  Mart.  337;  Frcuier  r.  WiUeox,  « 
Rob.  (La.)  517;  Peek  v.  Webber,  7  How.  658;  Parker  v.  Farr,  2  Browne,  33ls 
Beeves  v.  Johnson,  7  Halst.  29;  Meeker  y.  Wilson,  1  QalL  419;  Boldemm 
V.  Hillsborough  etc,  B.  B.,2  Handy,  101.  After  the  lieu  has  once  attached 
it  can  not  be  lost  or  destroyed  except  by  the  dissolution  of  the  attachment, 
Hannahs  v.  Felt,  15  Iowa,  141;  Lackey  ▼.  Seibert,  23  Mo.  85;  Lyon  v.  SSom* 
/ord,  5  Conn.  544;  Davenport  v.  La/eon,  17  Id.  278;  Ooore  y.  McDasM,  1 
McCbrd,  480;  Peck  v.  Webber,  7  How.  658;  SmUh  v.  Bradstreet,  16  Pick.  264; 
People  v.  Cameron,  7  HI.  468;  Pierson  v.  Bobb,  4  Id.  139;  Martin  v.  Drydtn^ 
6  Id.  187;  Vinstm  v.  Huddleston,  Cooke,  254;  Van  Lean  r.  Kline,  10  Johns. 
129;  Desha  v.  Baker,  3  Ark.  509;  SchackleU*s  App^Hxl,  14  Pa.  St.  326;  Enkim 
V.  Staley,  12  Leigh,  406;  Moore  v.  Holt,  10  QratL  284;  Cory  y.  Oregg,  3 
Stew.  433;  Murray  v.  Oibson,  2  La.  Ann.  311;  Hervey  v.  Champion,  11 
Humph.  569;  Snell  v.  AOen,  1  Swan,  208;  Zeigenhagen  v.  Doe,  1  Ind.  296. 
It  can  not  be  defeated  or  impaired  by  any  act  of  the  defendant:  DrankUn 
Fire  Ins.  Co.  v.  West,  8  Watts  &  S.  350;  Bach  v.  Goodrich,  9  Rob.  (La.)  391; 
Harvey  v.  Grymes,  8  Mart.  395;  McBrids  v.  Floyd,  2  Bailey,  209;  or  by  a 
statute  of  the  legislature:  Hannahs  v.  Felt,  15  Iowa,  141.  It  results  frooi 
what  has  before  been  said  in  reference  to  the  rights  obtained  under  a  sals 
under  a  judgment,  relating  back  to  the  time  of  the  attachment,  that  a  pur- 
chaser under  such  judgment  will  take  precedence  over  a  judgment  obtained 
prior  to  the  judgment  in  the  attachment  suit,  but  subsequent  to  the  time  of 
the  levy:  Goore  v.  McDaniel,  I  McCord,  480;  Van  Loan  v.  KUne,  10  Jc^ms. 
129;  Lummis  v.  Boon,  2  Penning.  734;  Pond  v.  Orifin,  1  Ala.  678;  Beck  ▼. 
Brady,  7  La.  Ann.  1;  Harbison  v.  McCartney,  I  .Grant,  172;  Bedus  y.  Wqf-^ 
fold,  4  Smed.  k  M.  579;  American  Exchange  Bank  v.  Morris  etc.  Banking  Co., 
6  Hill,  362;  Martin  v.  Dryden,  6  la  187;  Baldtnn  v.  L^wich,  12  Ala.  838; 
Tappan  v.  Harrison,  2  Humph.  172;  Oldham  v.  SeHvener,  3  B.  Mon.  578; 
SchacIdeU's  Appeal,  14  Pa.  St  326.  And  the  same  result  follows  as  to  a 
senior  execution,  in  the  bands  of  another  officer,  which  at  the  time  of  the  at- 
tachment was  not  levied:  I^Uld  v.  Milbum,  9  Mo.  492;  Boume  y.  Hooker,  II 
K  Mon.  2a 

In  discussing  this  question  in  the  case  last  cited  the  court  said:  "  It  is  to 
prevent  an  invasion  of  possession  lawfully  acquired  under  legal  process,  to 
remove  all  ground  for  such  a  struggle  between  independent  officers  of  the  law, 
and  to  avoid  occasion  for  conflict  between  diflerent  authorities  or  tribunals 
competent  to  act  upon  the  same  party  and  the  same  property,  that  the  law 
has  established  the  principle,  that  the  first  execution  of  process  in  the  hsmfa 
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of  diBtinct  officers  and  emanating  from  distmct  and  competent  anthoritieai 
■hall  give  precedence.  The  fact  that  in  the  case  of  executionB  in  distinct 
hands,  the  priority  of  date  is  held  to  be  of  no  force  against  the  priority  of 
actual  execution,  shows  that  the  principle  above  referred  to,  and  the  objects 
to  be  secnreil  by  it,  are  deemed  of  more  consequence  than  the  preservation  or 
existence  of  ttie  lien  existing  by  delivery  of  the  writ»  bat  which  standing  by 
itself  is  scarcely  more  than  nominal,  and  fades  into  nothing  unless  followed 
by  an  actual  legal  levy.  An  attachment  is  as  imperative  in  requiring,  and  as 
efficacious  in  authorizing,  a  seizure  of  the  defendant's  goods  as  a  JSeri  /adaB, 
And  if  the  lien,  whatever  it  be,  of  the  senior,  execution  leaves,  while  it  is  un- 
levied,  such  property  or  right  i^  the  defendant  that  a  junior  execution  in 
distinct  hands  may  not  only  be  levied  on  it,  but  may  by  the  first  levy  appro- 
priate  the  property  to  itself,  to  the  exclusion  of  the  senior  execution,  we  do 
not  perceive  on  what  grounds  the  unlevied  execution,  or  any  lien  attaching  to 
it,  can  repel  an  attachment  which  is  a  process  of  equal  antliority  with  itselL 
True,  the  attachment  gives  no  lien  before  it  is  levied.  But  this  is  substan- 
tially true  with  respect  to  the  junior  execution,  as  against  the  older  one  in 
the  hands  of  the  officer.  And  it  is  also  substantially  true  with  respect  to  the 
older  one  itself,  as  against  a  junior  execution  in  the  hands  of  a  distinct  offi* 
cer  acting  under  a  distinct  authority."  The  satisfaction  of  distinct  attach* 
ments,  levied  upon  the  same  property,  must  be  had,  in  the  absence  of  statutory 
directions  to  the  contrary,  in  the  order  of  the  time  of  their  service:  JPhrmtrt^ 
Bamk  v.  Day^  6  Gratt  960;  Rcbertton  v.  Ibrrest,  2  Brev.  466;  Cfrowmnahidd 
V.  Sirobel^  Id.  80;  WaOaee  v.  Forrest,  2  Ear.  &  M.  261;  Talbot  v.  Harding,  10 
Mo.  350;  Emeraon  v.  Fox,  3  La.  183;  Atla$  Bank  v.  Nahamt  Bank,  23  Pick. 
488. 

DissoLXTTiON  AKD  DURATION  ov  ATTACHMENT  LiEN.— The  rights  secured  by 
an  attachment  being  merely  contingent  and  provisional  upon  the  recovery  of 
judgment  by  the  plaintiff,  it  necessarily  follows  that  a  final  judgment  for  the 
defendant  tpso/octo  works  a  dissolution  of  the  attachment,  and  restores  the 
parties  to  their  original  condition  before  the  service  of  the  writ:  Clapp  v. 
BeM,  4  Mass.  09;  Johnson  v.  JBIdson,  2  Aik.  299;  Suydam  v.  Hugg^ord,  23 
Pick.  465;^  Bale  v.  Cummings,  3  Ala.  398;  Harrow  v.  Lyon,  3  G.  Greene,  157; 
Brwm  V.  Harris,  2  Id.  505;  O'Connor  v.  Blake,  29  GaL  313;  Wheeler  v. 
Nichols,  32  Me.  233.  When,  however,  after  a  judgment  in  favor  of  a  defend- 
ant, the  plaintiff  in  due  time  appeals,  and  gives  the  necessary  bonds  required 
by  the  statute,  the  effect  of  the  dissolution  is  suspended,  and  upon  a  reversal 
of  the  judgment  in  the  higher  court,  it  has  been  held  that  the  plaintiff  is 
restored  to  his  original  rights  under  the  attachment:  Danforihv.  Carter,  4 
Iowa,  230;  Caperton  v.  MeCorkle,  5  Gratt.  177;  Jackson  v.  HoUoway,  14  R 
Mon.  133;  unless  by  so  doing  the  rights  of  third  parties  would  be  affected: 
Danforih  v.  Rupert,  11  Iowa,  547.  Where,  however,  the  plaintiff  is  negli- 
gent in  prosecuting  his  appeal  or  writ  of  error,  he  will  not  be  restored  to  his 
rights  under  the  attachment:  Harrow  v.  Lyon,  3  G.  Greene,  157.  The  repeal 
of  the  law  under  which  the  attachment  was  authorized,  operates  as  a  discharge 
of  the  attachment:  Stephenson  v.  Doe,  8  Black,  508.  But  see  conira,  Hannahs 
V.  Felt,  15  Iowa,  141.  It  is  the  duty  of  the  attaching  officer  to  take  the  prop- 
erty attached  into  hia  possession,  and  the  lien  of  such  attachment,  so  far  as 
subsequent  purchasers  and  other  creditors  are  concerned,  is  dependent  upon 
the  continuance  of  such  possession.  If,  therefore,  the  officer  abandons  his 
possession  as  against  such  persons,  the  lien  will  be  destroyed:  Chadhoume  v. 
Sumner,  16  N.  H.  129;  Sanford  v.  Boring,  12  Cal.  539;  FUch  v.  Rogers,  7  Vt. 
403;  Pomroy  v.  Kingsley,  1  Tyler,  294;  Taintor  v.  Williams,  7  Conn.  271| 
Am.  Dso.  Vol.  XXXIX— 39 
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yiehoU  y,  Patien,  18  Me.  231;  WaUrhouie  r.  Smith,  22  Id.  337;  Baldwm  ▼. 
Jaci9on,  12  Maw.  131;  Sandenon  ▼.  Edwards,  16  Pick.  144;  Bruce  t.  ffotden^ 
21  Id.  187;  Ocrdon  v.  Jenney,  16  Maaa.  465.  Aa  againat  the  defendant,  how« 
ever,  no  aach  reaolt  foliowa  from  loaa  of  poaaeaaion  by  the  aheriff:  F^fiM  v. 
Wootter,  21  Vt.  215;  C(mn  v.  Cdldfidd,  6  BL  631.  Where  aaoh  loaa  of  poa- 
aeaaion la  produced  by  no  fault  of  the  officer,  aa  by  the  taking  of  auch  prop- 
erty by  a  WTODg-doer,  the  lien  of  the  attachment  ia  not  deatroyed,  but  the 
aheriff  may  follow  and  retake  poeeeirtiion  in  whoaeaoever  handa  he  may  find 
the  property:  BuUerJidd  y.  Clemence^  10  Cnah.  269.  If  the  officer  take  or 
aend  the  property  attached  beyond  hia  bailiwick,  for  an  unlawful  purpoae, 
even  though  poaaeaaion  may  be  continued,  the  lien  ia  deatroyed:  Browndl  v. 
Manehe$ter,  1  Pick.  232;  Dick  y.  BaUey,  2  La.  Ann.  974.  And  the  aame  re- 
ault  foliowa  if  the  aheriff  permit  the  defendant  to  keep  poaaeaaion  of  the 
attached  gooda,  unleaa  ezpreealy  authorised  by  atatute  ao  to  do,  aa  against 
bona  file  purohaaera  and  aubaequent  attaching  creditora:  Oawer  v.  Stenens,  19 
Me.  92;  Dwddee  v.  Fales,  6  N.  H.  527;  Pwmrcy  ▼.  Kingdey,  1  T^ler,  294; 
Tainiar  ▼.  WiUiams,  7  Conn.  271;  Baker  t.  Warren,  6  Gray,  527;  FlanagoM 
T.  Wood,  33  Vt.  332;  Enap  v.  Sproffue,  9  Maaa.  258;  PiUdmry  v.  SmaU,  19 
Me.  435. 

What  ia  a  sufficient  poaaeaaion  in  order  to  keep  alive  an  attachment  ia  a  quae- 
tion  which  baa  given  rise  to  no  little  conunent  and  difference  of  opinion.  The 
prindplea  laid  down  by  the  court  in  ffemmenway  v.  Wheeler,  14  Pick.  406, 
should  alwaya  be  considered  in  determining  auch  question.  In  that  caae  the 
court  aaid:  "  It  ii  not  necessary,  to  continue  an  attachment,  that  an  officer  or 
hia  agent  ahould  remain  constantly  in  the  actual  posseaaion.  The  nature  of 
the  possession  and  cuatody  which  an  officer  is  to  keep,  will  depend  upon  the 
nature  and  position  of  the  property,  as  ships,  rafts,  pilea  of  lumber,  mannos  of 
stone,  or  lighter,  or  more  portable,  or  more  valuable  gooda.  In  general  it 
may  be  said  that  it  ahall  be  such  a  custody  as  to  enable  an  officer  to  retain  and 
aaaert  hia  power  and  control  over  the  property,  ao  that  it  can  not  probably  be 
withdrawn,  or  taken  by  another  without  Ida  knowing  it."  The  effect  of  the 
death  of  the  defendant  pendente  lite,  and  before  final  judgment^  baa  been  consid- 
ered in  various  states,  and  the  conclusions  reached  have  turned  lara;ely  upoa 
the  construction  of  the  various  local  statutes.  In  arriving  at  the  «>nclusioii 
that  an  attachment  waa  dissolved  under  such  ciroumstancea,  Chief  Justice 
Shaw,  in  Davenport  v.  Tilton,  10  Mete.  320,  used  the  following  language:  '*Aa 
a  queation  of  policy  and  expediency,  we  are  inclined  to  the  opinion  that  whee 
it  becomes  necessary  to  settle  and  close  up  the  affaire  of  a  debtor,  whether  at 
his  decease  or  during  his  life,  true  equity  would  require  that  all  his  property 
which  haa  not  becomeappropriated  and  vested  by  his  own  act  or  the  operationof 
law,  ahould  be  applied  to  the  payment  of  all  his  debts,  and  that  an  attachment 
on  mesne  process,  being  a  sequestration  of  his  property,  and  placing  it  provision- 
ally in  the  custody  of  the  law,  should  give  way  to  the  more  general  aequestra- 
tion  of  all  his  property  for  the  satisfaction  of  all  hia  debts.  In  that  case  the 
creditor  will  receive  the  whole  amount  of  hia  debt,  if  there  be  aaaets,  and  his 
satisfaction  pro  rala,  if  there  be  a  deficit;  and  aa  between  him  and  other 
crediton  there  seem  to  be  no  equitable  grounds  on  which  he  should  have 
more.  Such  is  the  law  in  Maaaachusetts  in  regard  to  the  settlement  and  dis- 
tribution of  a  deceaaed  inaolvent  debtor,  where  the  settlement  and  distribu- 
tion of  the  estate  must  necessarily  be  final.  Upon  the  appointment  of  an  ad.- 
ministrator,  who  takes  the  property  aa  trustee  for  all  the  creditors,  all  attach 
ments  on  mesne  process  are  dissolved."  And  the  same  conduaion  baa  beea 
reached  in  other  states:  FUch  v.  Boss,  4  Serg.  A;  B.  557;  Pameoet  v.  WaA" 
ington,  6  Cranch,  607;  CotUns  v.  Dufy,  7  La.  Ann.  39;  Sweringen  v.  Efterwe^ 
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7  Mo.  421;  HcMrriaon  ▼.  Bei^ro,  13  Id.  446;  Kennedp  r.  Raguei^  1  Bay,  484; 
CrUktr  ▼.  RadcHfe,  1  Good.  Ct.  R.  83;  if^^er*  t.  ifott,  29  GaL  359;  but  see 
contra,  Moore  v.  7!^yer,  10  Barb.  258;  Thacher  v.  Bemcrqft,  15  Abb.  Pr.  243^ 
The  bankruptcy  of  the  defendant,  notwithstanding  the  able  opinion  of  Judge 
Story  to  the  contrary,  has  by  the  weight  of  authority  been  held  not  to  dis- 
solve an  attachment  lien  already  existing  at  the  time  of  the  bankruptcy: 
Downer  v.  BracheU,  21  Vt.  599;  RowdCs  Case,  Id.  620;  Haughion  t.  EustU,  5 
Law  Rep.  505;  KUtredffe  v.  Wcarren,  14  N.  II.  509;  KiUredge  v.  Emerson,  15 
Id.  227;  Buffum  v.  Beaver,  16  Id.  160;  Davenport  v.  Tillon,  10  Meto.  320; 
Vreeiand  v.  Brown,  1  Zab.  214;  WelU  v.  Brander,  10  Smed.  &  M.  348;  /ii^ra- 
Aom  V.  PhUUpe,  1  Day,  117.  Of  course  the  rule  maintained  by  these  cases  is 
Inoperatiye  when  the  bankrupt  or  insolvent  act  declares  in  express  terms  thai 
attachments  shall  be  dissolved  by  or  upon  the  adjudication  of  bankroptoy. 


BODFIBH  V.  Fox. 

[38  Maziix,  90.J 
OUOTOMS  ABB  XITHKB  ObNBBAL  OR   Pa&TIOTTLAB. 

Gknoul  Customs  abx  SaoH  as  Pbbvail  thbouoboot  a  Countby,  and 
become  the  law  thereof,  and  their  existence  is  to  be  determined  by  the 
court;  particular  customs  are  such  as  prevail  in  some  county,  city,  town, 
pariah,  or  place,  and  their  existence  is  to  be  determined  by  a  jury  upon 
proof. 

OouBT  MAT  OvxBBULB  A  Pabtioular  Cu&tom,  if  it  be  against  natural 


Usages  of  Tbabb  cav  Nkvxb  bb  Allowed  to  Ofbeatb  against  an  express 

contract. 
Bbasonablb  Comfbnsation  tob  thb  Sbbyicbs  of  an  Attornbt  may  be 

established  by  expert  testimony. 
Pboof  that  Costs  Taxed  in  a  Suit  in  Fatob  of  thb  Suocessful  Pabtt 

are  by  particular  custom  regarded  as  belonging  to  the  attorney,  may  be 

established  by  the  testimony  of  members  of  the  bar. 
Knowledge,  bither  Exfrsss  or  Implied,  of  a  Pabtioular  Custom,  must 

be  shown,  in  order  to  bind  a  party  to  a  contract  by  it. 
BxASONABLENBSS  OF  A  CusTOM  IS  A  QUESTION  OF  Law  for  the  court  to  decide. 

Assumpsit  for  money  had  and  received.  The  defendants  ad- 
mitted the  reception  of  the  money,  but  justified  the  keeping 
under  a  custom  which  existed,,  by  virtue  of  which  all  attorneys, 
on  a  successful  defense,  were  allowed  to  retain  the  costs  taxed 
in  favor  of  their  clients,  less  the  witness  fees  and  money  ad- 
'vanced  as  part  of  their  fees.  Proof  of  this  custom  having 
been  made,  the  trial  court  submitted  its  reasonableness  to  the 
jury,  who  returned  a  verdict  for  the  plaintiff.  The  further  facta 
appear  in  the  opinion. 

J,  H.  WUUarMf  for  the  defendants. 

Noyes^  for  the  plaintiff. 


' 
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By  Court,  Shbplet,  J.  The  defendantB  were  permitted  to  in- 
troduce testiinony  to  prove  a  usage,  existing  among  the  members 
of  the  legal  profession  in  the  county  of  Cumberland,  to  charge 
the  travel  and  attendance  taxed  for  the  defendant  as  a  com- 
pensation contingent  and  dependent  upon  the  sueaessful  de- 
fense, and  in  addition  to  the  usual  charges  for  services.  And 
the  presiding  judge  submitted  the  reasonableness  of  the  usage 
to  the  decision  of  the  jury.  There  are  general  and  particular 
customs,  and  those  relating  to  a  particular  trade  or  business. 
General  customs  are  such  as  prevail  throughout  a  country  and 
become  the  law  of  that  country;  and  their  existence  is  to  be  deter- 
mined by  the  court.  Particular  customs  are  such  as  prevail  in 
some  county,  city,  town,  parish,  or  place.  Their  existence  is  to  be 
determined  by  a  jury  upon  proof.  The  court  may  overrule  such 
a  custom,  if  it  be  against  natural  reason.  When  proved  and  al« 
lowed,  it  is  binding  upon  all  over  whom  it  operates.  The  cus- 
toms, or  perhaps  more  appropriately  denominated  usages,  of 
trade  and  business,  are  not  necessarily  limited-  to  a  particular 
place,  but  to  a  particular  business  or  employment.  There  are 
usages  also  showing  a  particular  mode,  or  amount  of  compensa- 
tion in  a  particular  business  or  employment.  But  these  usages 
of  trade  and  of  compensation  do  not  necessarily  bind  all,  and 
can  never  be  allowed  to  operate  against  an  express  contract. 

It  is  contended,  that  the  testimony  to  prove  the  usage  in  this 
case  was  improperly  received,  and  that,  if  the  jury  disregarded 
it,  there  is  therefore  no  just  cause  of  complaint.  It  is  not  un- 
frequent  to  find  testimony  received  to  prove  the  usual  compensa- 
tion claimed  and  paid,  for  the  purpose  of  enabling  a  jury  to  de- 
termine what  is  a  reasonable  compensation,  in  the  absence  of  a 
special  contract,  in  cases  of  the  like  kind;  and  how  far  the  par- 
ties may  have  contracted  with  reference  to  it.  Exunples  may 
be  found  in  the  reception  of  testimony  to  prove  the  usual  charge 
for  wharfage,  for  the  freight  or  carriage  of  goods,  for  the  serv- 
ices of  commission  merchants,  of  auctioneers,  of  merchandise 
and  money  brokers,  of  various  classes  of  mechanics,  and  of 
physicians.  And  as  there  is  one  law  for  all,  without  regard  to  the 
character  of  the  business  or  calling,  the  like  testimony  may  be 
received  to  enable  a  jury  to  decide  upon  a  reasonable  compensa- 
tion for  the  services  of  an  attorney.  It  is  further  contended, 
that  it  should  not  have  been  received,  because  there  was  proof 
in  the  letter  of  the  defendants  of  a  special  contract  to  perform 
the  services  for  an  agreed  compensation.  The  usage  does  not 
appear  to  be,  as  the  argument  supposes,  in  conflict  with  the  oon- 
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tents  of  that  letter.  Nor  does  the  letter  show,  that  there  was  a 
compensation  agreed  upon  between  the  parties.  It  was  written 
while  the  suit  was  pending,  and  states  the  charges  which  would 
be  claimed  for  the  services  performed.  The  usage  does  not  pre- 
sent any  other  or  different  claim  as  then  existing.  It  presents 
one  as  first  arising  upon  a  determination  of  the  suit,  favorably 
for  the  defendant.  Again  it  is  said,  that  it  was  improperly  re- 
ceived, because  the  usage  would  appropriate  to  the  attorney,  as 
his  property,  costs,  which  by  law  are  taxed  for  and  become  the 
property  of  the  party.  The  usage,  as  proved,  does  not  assume 
to  change  the  law,  and  to  decide  that  to  be  the  property  of  the 
attorney,  which  the  law  determines  to  be  the  property  of  the 
party.  The  statement  of  it  is,  that  it  is  usual  '*  for  the  attorney 
to  chaige  his  client  with  the  taxable  costs,  exclusively  of  wit- 
nesses' fees  and  moneys  advanced  by  the  client."  This  would 
seem  to  admit  rather  than  deny,  that  the  legal  costs  belong  to 
the  client,  and  to  claim  them  of  him  only  as  a  payment  to  be 
made  by  him  out  of  his  own  property. 

It  is  further  contended,  that  the  usage  is  an  unreasonable  one, 
and  might  therefore  properly  be  disregarded.  It  is  always 
within  the  power  of  the  party  to  make  a  special  contract  for  the 
compensation  of  his  attorney,  and  no  usage  can  have  any  effeot 
upon  his  rights,  when  he  has  made  one.  There  is  nothing  in 
the  usage,  which  determines,  that  the  compensation  must  neces- 
sarily conform  to  it,  when  no  such  special  contract  has  been 
made.  There  must  be  some  proof,  that  the  contract  of  employ- 
ment had  reference  to  it,  or  proof  arising  out  of  the  position  of 
the  parties,  their  knowledge  of  the  course  of  business,  their 
knowledge  of  the  usage,  or  other  circumstance,  from  which  it 
can  be  inferred  or  presumed,  that  they  had  reference  to  it,  or  it 
will  not  necessarily  be  binding  upon  them.  If  a  usage  of  this 
description,  which  can  only  bind  the  parties  from  actual  proof, 
or  such  as  would  authorize  the  presumption,  that  they  had  ref- 
erence to  it  in  making  the  contract  of  employment,  could  be  the 
proper  subject  for  the  consideration  of  either  court  or  jury  for 
the  purpose  of  deciding  whether  it  was  imreasonable  and  void, 
the  court  would  not  feel  authorized  to  declare  it  to  be  so. 
Especially  after  it  has  been  declared,  that  a  custom  for  the  ad- 
vantage of  a  particular  person  or  corporation  to  have  the  sole 
use  of  a  trade  in  a  certain  place  may  be  good,  if  the  one  claim- 
ing it  have  stock  enough  to  serve  the  place:  MUcheU  v.  Reynolds ^ 
10  Mod.  131.  The  true  question  for  the  consideration  of  the 
jiuy  v^as,  whether  the  usage  was  so  generally  known  and  acted 
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upon,  that  the  parties  from  that  and  the  other  facts  and  circom- 
stances  proved,  must  be  presumed  to  have  had  reference  to  it 
for  the  compensation  to  be  paid.  In  such  case  it  would  become, 
w*  i*  were,  a  part  of  their  agreement,  and  binding  upon  them. 
The  error  consisted  in  presenting  instead  of  this  question,  that 
of  the  reasonableness  of  the  usage,  to  the  consideration  of  the 
jury. 

The  counsel  for  the  pLuntiff  further,  in  effect,  contends,  that 
if  the  testimony  was  properly  receiyed  and  incorrectly  submitted 
to  the  jury;  that  the  court  diould  enter  upon  a  consideration  of 
the  merits,  and  decide,  that  the  usage  ought  not  to  have  any  in- 
fluence upon  the  rights  of  the  parties.  How  far  the  parties  in 
the  contract  of  employment  had,  or  may  be  presumed  to  have 
had,  reference  to  the  usage,  is  not  presented  for  the  considera- 
tion of  the  court  by  this  bill  of  exceptions;  nor  can  it  be  properly 
made  the  subject  of  examination  and  consideration  at  this  time. 
To  enable  it  to  be  properly  presented  and  considered,  the  excep- 
tions must  be  sustained,  the  verdict  set  aside,  and  a  new  trial 
granted. 

UsAOis,  HOW  Far  ahd  whbk  Bboomb  Past  ov  a  Govtbaot,  and  ftdmi»- 
■ibility  of  eyidenoe  conceming:  See  the  prior  cases  in  this  series  collected  in 
the  notes  to  ISager  ▼.  Atlas  Ins.  Co,,  25  Am.  Dec.  372;  Sampeon  ▼.  Cfasmam^  90 
Id.  584.  Also,  Cooper  y.  Kane,  32  Id.  512;  CoU  v.  Goodwin,  Id.  470;  Wilcox 
V.  MeNtiU,  Id.  904;  BUnn  v.  Mojfo,  33  Id.  175;  Whitney  v.  Ocean  In$.  Co.,  Id. 
006;  Atwood  v.  Reliance  TratuportaUon  Co,,  34  Id.  503;  Leach  v.  Perhbu,  85 
Id.  288;  Thumpem  y.  SUxtn,  Id.  546;  Sweet  v.  JenkinM,  86  Id.  2^;  Roberiaem 
V.  Weetem  M,  A  F,  Ina,  Co.,  Id.  673. 


Roberts  v.  Boxjene. 

[28  Maims,  186.] 

AxTAOHMSHT  OV  All  A  Debtob's  Rigbt,  Titlb,  AND  Imtkbir  In  and  to  any 
real  estate  in  the  county  of  Penobscot,  is  soffioiently  definite  to  hold  all 
his  real  estate  in  the  coontj. 

Lass  ov  AN  Attaohmbnt  Taxxs  Pbioiutt  ovxa  an  Umbioobiikd  Deed, 
which  priority  is  not  lost,  from  the  fact  that  the  grantee  nnder  saoh  deed 
has  conveyed  the  land  to  another,  who  has  pat  his  deed  on  record  before 
the  levy  of  the  attachment. 

BSOOBD  ov  A  CONYETANOB  IS  ONLT  NOTZOB  TO  AVIBB  PUBOSASBBS  Under  the 

same  grantor. 

Attachment.    The  opinion  states  the  facts. 
Moody,  for  the  demandant. 
Keni  and  GvUing,  for  the  tenant. 


_j 
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By  Court,  Sheplet,  J.  It  appears  from  the  agreed  Btatement, 
that  Jolm  Bourne,  on  the  twenty-first  of  Februaiy,  1835,  con- 
Tcyed  the  premises  to  Dayid  Greeley;  who,  on  the  same  day, 
leconyeyed  them  in  mortgage  to  Bourne.  Both  these  convey- 
ances were  recorded  in  March  following.  Greeley,  on  the  twelfth 
of  August,  then  next,  by  deed  of  release,  conyeyed  his  interest 
to  Hansom  Clark,  but  this  deed  was  not  recorded  until  the  eigh- 
teenth of  August,  1837.  And  it  does  not  appear  that  he  entered 
into  possession  of  the  premises.  Clark,  by  deed  bearing  date 
on  the  eighth  of  August,  1835,  four  days  before  he  had  acquired 
any  title  from  Greeley,  conyeyed  to  the  defendant;  and  this 
deed  was  recorded  on  the  thirteenth  day  of  August  following. 
On  the  first  day  of  January,  1836,  Bobert  Farley  caused  all 
Greeley's  "  right,  title,  and  interest  in  and  to  any  real  estate  in 
the  county  of  Penobscot"  to  be  attached;  and  afterwards  ob- 
tained a  judgment,  and  caused  Greeley's  right  in  equity  to  be 
seized  and  sold,  and  the  plaintiff  became  the  purchaser. 

It  was  decided  in  Croeby  v.  AUyn,  5  Greenl.  453,  that  an 
attachment  of  all  the  debtor's  right,  title,  and  interest  to  real 
estate  in  Belfast  and  Thomdike  was  valid.  In  Whitaker  v.  Sum- 
ner, 9  Pick.  810,  the  officer  returned,  "I  attach  all  the  right, 
title,  and  interest  in  and  to  a  certain  piece  or  parcel  of  land, 
with  the  buildings  thereon,  situate  in  Columbia  street,  at  the 
southerly  part  of  Boston;  and  one  piece  of  land,  and  the  build- 
ings thereon  standing,  being  situate  in  Pleasant  street,  in  sa*'-? 
Boston,  which  the  within-named  Benjamin  Huntington  has  U. 
the  estates  before  mentioned."  And  the  court  say,  *'  The  return 
of  the  attachment  on  the  plaintiff's  writ  against  Huntington  has 
as  much  certainty  as  returns  in  general  of  attachments  on  mesne 
process;"  and  it  was  decided  to  be  good.  In  Taylor  v.  Mixter, 
11  Pick.  841,  the  return  was,  "I  have  attached  all  the  right, 
title,  and  interest  which  the  within-named  Buggies  has  to  his 
homestead  farm,  on  which  he  now  dwells,  together  with  all  the 
land  thereto  belonging  lying  in  Enfield,  in  said  county.  Also 
all  the  right  and  interest  which  said  Buggies  has  to  any  lands 
lying  in  Enfield  aforesaid."  It  was  decided  to  be  a  valid  attach- 
ment of  any  other  lands  in  Enfield  which  might  not  be  a  part  of 
the  farm.  These  cases  sufficiently  prove  that  an  attachment  is 
good,  though  made  in  as  general  language  as  the  officer  used  in 
this  case.  And  that  it  has  been  a  common  practice,  sanctioned 
by  the  courts,  for  officers,  when  they  intended  to  attach  certain 
real  estate,  as  the  prox)erty  of  the  debtor,  to  make  use  of  the 
words  **  right,  title,  and  interest"  in  and  to  it,  for  the  purpose 


616  Roberts  v.  Boubne.  [Maiiie» 

of  aocomplishmg  iL  These  words  were  probably  intzoduoed 
with  a  design  to  enlarge,  and  not  to  diminish,  the  effect  of  an 
attachment  of  a  farm,  or  tract  of  land,  so  as  to  aecore  not  only 
the  fee,  bat  whatever  right  the  debtor  might  have  in  it,  as  an 
estate  for  life,  or  for  years,  or  by  way  of  contract  in  writing,  or 
the  light  to  redeem  it.  In  all  these  cases  the  debtor  had  not 
oonTeyed  the  title  to  another,  bat  was  the  owner  at  the  time  of 
the  attachment. 

And  it  is  contended,  that  sach  language  is  not  effectoal  to 
create  an  attachment  of  the  estate,  when  the  debtor  has  conyeyed 
his  title  to  another  person,  although  sach  conyeyance  has  not 
been  recorded.  The  case  of  Adams  y.  Cuddy,  13  Pick.  460  [25 
A"'  Dec.  330],  is  relied  npon  as  exhibiting  a  dose  analogy  to 
the  present  case.  It  was  in  that  case  decided,  when  the  owner 
of  land  in  Boston  had  conveyed  it  to  another  person,  describing 
it  by  metes  and  bounds,  and  subsequently  executed  a  second 
deed  conveying  "  all  the  right  and  title  to  the  land  I  have  in 
Boston,"  which  was  recorded  before  the  first;  that  the  land  con- 
veyed by  the  first  was  not  within  the  description  of  the  estate 
conveyed  in  the  second  deed,  and  so  did  not  pass  to  the  second 
grantee.  There  coold  be  no  doubt  of  the  intention  of  the  grantor 
in  making  the  second  deed.  The  first  was  effectual  against  him, 
and  he  could  not  be  presumed  to  intend  to  commit  a  fraud  upon 
one  of  his  two  grantees  by  conveying  the  land  a  second  time. 
And  there  was  nothing  in  the  deed  to  destroy  the  effect  of  such 
a  presumption.  But  there  is  no  such  presumption  of  law  oper- 
ating against  a  creditor  or  an  officer.  They  are  not  placed  in  a 
similar  position;  and  the  law  permits  them  to  avail  themselves 
of  the  neglect  of  a  grantee  to  record  his  deed  without  imputing 
to  them  any  fraudulent  design.  And  there  is  no  similar  inten- 
tion to  be  discovered  in  such  grantor  and  the  officer  or  creditor. 
Does  the  officer,  when  he  uses  the  words  right,  title,  and  inter- 
est in  and  to  land,  intend  to  attach  only,  what  the  debtor  has 
never  conveyed  away  ?  Is  not  the  intention  rather  to  attach  all 
the  right,  title,  and  interest,  which  by  any  words  may  be  liable 
to  be  attached  as  the  debtor's  estate?  Will  it  be  contended, 
that  an  attachment  of  all  the  debtor's  right,  title,  and  interest 
in  and  to  a  farm  described  by  metes  and  bounds,  would  not  be 
good  against  a  prior  conveyance  of  it  not  recorded  ?  The  inten- 
tion in  such  a  case  could  not  be  doubted.  Yet  if  a  technical 
construction  of  the  officer's  language  is  to  prevail,  it  may  be 
truly  said,  that  the  debtor  himself  had  no  legal  interest,  and 
therefore  an  attachment  of  his  right,  title,  and  interest  in  and 
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to  it  amounted  to  nothing.  And  if  such  an  attachment  were 
made  of  an  estate  fraudulently  conveyed  by  the  debtor,  and  the 
oonyeyanoe  recorded  before  the  attachment,  the  result  would  be 
the  same.  The  court  say,  in  Taylor  y.  Mixter:  *'  Had  the  tenant 
caused  an  attachment  of  the  debtor's  interest  in  twenty  or  a  hun- 
dred different  parcels  of  estate  to  be  made,  it  is  not  contended, 
that  the  attachment  would  not  have  been  effectual,  had  they 
been  specifically  returned."  It  is  not  easy  to  imagine  a  case  in 
which  there  would  be  less  reason  or  more  danger  in  considering 
language  to  be  used  with  technical  accuracy,  than  in  an  officer's 
return  upon  a  writ.  The  yexy  idea  of  doing  so  almost  depriyes 
it  of  a  sober  consideration.  And  it  would  be  in  principle  op- 
posed to  the  case  of  McMechan  y.  Oriffing,  9  Pick.  537.  It  ap- 
peared in  that  case,  that  the  fiye  sons  of  Timothy  Griffing  un- 
dertook to  diyide  their  late  father's  estate  among  themselyes; 
and  that  the  division  was  made  by  executing  deeds  of  release  to 
each  other  on  the  ninth  of  May,  1821,  which  were  not  recorded 
until  the  fifth  of  March,  1822.  And  that  the  petitioner  attached 
the  son  Timothy's  '*  undivided  share"  on  the  twelfth  of  Febru- 
ary, 1822.  The  decision  was,  "  that  the  plaintiff's  attachment 
of  February  12, 1822,  was  a  yalid  attachment  of  Timothy  Grif- 
fing's  undiyided  share  of  the  premises."  And  yet  at  the  time  of 
the  attachment  he  had  in  himself  no  undiyided  share.  A  con- 
dusiye  objection  to  all  the  reasoning  against  the  validity  and 
effect  of  the  attachment  in  the  present  case  will  be  found  in  the 
statute,  c.  36,  sec.  1,  which  declares,  that  no  conveyance  of  lands 
shall  bo  effectual  against  any  other  but  the  grantor  and  his  heirs, 
unless  the  same  be  acknowledged  and  recorded.  The  deed  there- 
fore from  Greeley  to  Clark,  not  having  been  recorded,  must  be 
considered  as  inoperative  against  all  others  but  Greeley  and  his 
heirs.  So  far  as  he  and  they  were  concerned,  he  had  no  interest 
at  the  time  of  the  attachment;  but  so  far  as  others  were  con- 
cerned he  had  in  judgment  of  the  law  ''  a  right,  title,  and  inter- 
est in  and  to  it,"  because  the  deed  had  not  been  recorded.  If 
there  had  been  no  conveyance,  the  case  of  Crosby  v.  AUyn  decides 
that  the  attachment  would  have  been  good.  And  the  statute 
decides,  that  as  to  all  but  the  grantor  and  his  heirs,  the  deed  to 
Clark  shall  not*  be  effectmJ;  and  the  attachment  is  therefore,  as 
respects  the  officer,  the  creditor,  and  the  plaintiff,  as  effectual, 
as  it  would  have  been,  if  no  such  deed  had  been  in  existence. 

It  is  next  contended,  that  the  record  of  the  deed  from  Clark 
to  the  defendant,  made  before  the  attachment,  gave  notice  of 
the  conveyance  from  Greeley  to  Clark.    But  the  fact,  that  Clark 
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had  oonreyed  the  premises  to  the  defendant,  would  not  afford 
one,  who  wished  to  purchase  them  of  Gxeelej,  any  satisfactory 
€yidenoe,  that  Clark  purchased  of  Greeley  or  had  a  right  to 
convey  to  the  defendant.  The  record  can  not  be  regarded  as 
giving  notice  of  any  facts  not  stated  in  it,  or  not  to  be  expected 
in  the  ordinary  course  of  business  to  be  found  in  it.  In  the 
<sase  of  BaJteB  y.  Norcro98y  14  Pick.  231,  it  was  decided,  that  the 
record  of  a  conveyance  is  only  notice  to  after  purchasers  under 
the  same  grantor. 

It  is  said  also,  that  the  defendant  by  proving  the  execution 
and  record  of  his  deed  performed  all  which  the  statute  required 
of  him,  and  that  he  therefore  obtained  a  perfect  title.  And  he 
did  do  all  required  of  him  to  secure  to  himself  all  the  title, 
which  his  grantor  could  convey.  But  that  did  not  relieve  him, 
if  he  would  be  careful  to  obtain  a  perfect  title,  from  the  neces- 
siiy  of  making  an  examination  into  the  title  of  his  grantor. 
Again,  it  is  said,  that  the  title  vested  in  Clark  without  any 
record  of  his  deed.  And  it  did  so  as  between  the  parties  to  that 
deed,  but  the  statute  deprives  it  of  any  logal  effect  so  far  as 
others  are  concerned. 

Judgment  for  the  plaintiff. 

GsNxaAL  Naturb  or  Attachment  Liens,  and  manner  in  which  aame  ai« 
Aade:  See  notes  to  HoUiater  v.  Ooodale^  21  Am.  Deo.  677;  Cmier  v.  Chamr 
pkm.  Id.  703;  Franklin  Bank  v.  BacAelder,  ante^  601. 

Unbbookded  Deed  Takes  Priobitt  over  Subsequent  ATTAOBiaifT: 
CaHer  v.  Champion,  21  Am.  Dec.  703,  and  note;  Depetfgter  v.  Ootdd^  29  Id. 
723.  See  also  this  Bnbject  vexy  fully  discussed  in  Pomeroy's  Eq.  Jnr.,  see. 
721-724,  and  the  cases  therein  cited. 


Clabk  v.  Fbenoh. 

[98  Haihs,  aai.] 

Convxtakob  Intbhtionallt  Made  to  Defraud  Gred^be  may  be  void  as 

to  all  subsequent  as  well  as  to  all  prior  creditors. 
€k>NVXTANCE  or  Chattels,  with  an  Agreement  that  the  Vendor  shaia 

Betaik  PossitosiON,  is,  except  in  special  cases,  fraadalent  and  void 

against  creditors. 

Bkplbvin  for  a  quantiiy  of  furniture  situated  in  the  Penob- 
scot Exchange.    The  opinion  states  the  facts. 

Kent  and  CtUHng,  for  the  plaintiff. 

MsCriUis  and  Moody,  for  the  defendant. 
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By  Court,  WmncAN ,  C.  J.  The  verdict  in  this  case  was  taken 
Babject  to  the  exceptions  on  the  part  of  the  plaintiff  to  the  rul- 
ings and  instructions  of  the  court.  It  does  not  appear  to  be 
important  to  consider  of  the  lirst  supposed  error,  viz.,  as  to 
whether  the  defendant  should  have  been  put  to  her  election  in 
her  defense,  to  proceed  under  her  plea,  or  under  her  brief  state- 
ment. The  result  was  ultimately  unaffected  by  the  ruling  of 
the  court  in  this  particular.  The  decision  did  not  turn  upon 
any  question  concerning  the  taking.  The  defendant,  if  put  to 
her  election,  it  is  manifest,  must  have  selected  the  matter  set  out 
in  the  brief  statement  for  her  defense;  and  the  decision  took 
place  upon  no  other  ground.  The  only  effect  of  the  error,  if 
such  it  was,  was  in  the  first  instance,  to  put  the  plaintiff  to  the 
proof  of  the  taking,  about  which,  ultimately,  there  was  no  ques- 
tion. It  would  not  be  reasonable,  therefore,  to  set  the  verdict 
aside  for  this  cause,  and  under  such  circumstances.  It  is  in- 
sisted that  the  testimony  of  Ebenezer  French,  the  son  of  the 
defendant,  should  have  been  ruled  out  of  the  case;  as  upon  the 
production  of  a  certain  paper  purporting  to  be  a  contract,  on 
certain  terms  and  conditions,  for  a  lease  of  the  Exchange  Coffee 
House,  in  1831,  for  five  years,  the  rent  for  which  house,  which 
accrued  after  the  lapse  of  the  five  years,  formed  the  considera- 
tion for  the  ptirchase  set  up  by  the  defendant,  of  the  furniture  in 
question,  was  in  the  witness'  name,  as  if  he  were  the  person  to 
make  the  lease.  This  contract,  thus  made  in  1831,  for  a  lease 
for  five  years,  had  no  tendency  to  show  that  the  witness  had 
any  interest  in  rent,  which  accrued  after  the  five  years  had 
elapsed.  Besides,  the  defendant  was  sued  for  a  lot  of  furniture, 
which  she  claimed  to  own.  Whether  the  verdict  should  or 
should  not  be  in  her  favor  did  not  seem,  in  any  wise,  to  con- 
cern the  witness,  in  a  pecuniary  point  of  view.  This  objection, 
therefore,  can  not  be  sustained. 

It  is  contended  that  Hayes  never  made  any  sale  of  the  fur- 
niture to  the  defendant;  aod  that  there  was  no  bill  of  sale  made, 
or  delivery  of  it;  and  no  credit  given  for  it.  But  we  think  the 
instructions  of  the  judge  upon  this  point  are  weU  warranted  by 
the  rules  of  law.  There  was  an  agreement  for  the  purchase,  an 
appraisement  of  the  property  to  ascertain  its  value;  and  the  de- 
fendant thereupon  took  possession  of,  and  used  it  for  years 
afterwards.  Whether  Hayes  made  a  charge  of  it,  or  not,  can 
not  affect  her  rights.  It  would  seem  to  have  belonged  to  him, 
to  make  such  a  charge;  and  she  might  well  rely  upon  him  to 
do  so;  and  that  it  would,  on  setUement,  appear  as  an  item  in 
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his  account.  She  was  confessedly  the  creditor  of  Hayes;  and 
as  sach  took  the  furniture  in  payment  pro  tarUo.  The  same  was 
then,  and  ever  had  been  in  his  possession;  and  the  sale  to  her 
was  bonafide^  and  for  a  Taluable  and  adequate  consideration. 

The  CTidence,  moreover,  tended  to  show  that,  when  the  ap- 
praisement took  place,  the  plaintiff  was  present,  and  well  knew 
what  was  going  on;  and  was  even  active  in  bringing  forward  the 
articles  for  appraisement.  And  although  he  stated  that  he  had 
a  bill  of  sale  of  the  furniture,  yet  he  intimated  no  objection  to 
the  procedure.  It  seems  also  that  he  remained  in  the  house 
with  the  defendant,  as  her  barkeeper,  for  more  than  a  year  after* 
wards;  and  must  have  seen  this  large  amount  of  furniture  con- 
stantly in  use  by  her,  without,  so  far  as  appears,  the  slightest 
intimation  of  any  claim  to  it,  or  to  compensation  for  the  use  of 
it.  Under  such  circumstances  it  could  not  be  deemed  matter  of 
surprise  if  a  jury  were  to  draw  the  inference,  that  in  fact  there 
never  had  been  an  actual  sale  to  the  plaintiff;  his  bill  of  sale  to 
the  contrary  notwithstanding.  Surely  such  evidence,  connected 
with  the  insolvency  of  Hayes,  and  his  fear,  as  may  be  gathered 
from  the  testimony  of  one  of  the  witnesses,  to  have  property 
stand  in  his  name;  and  the  &ct  that  the  plaintiff  had  been  his 
barkeeper  for  years,  and  of  course  a  confidential  agent,  might 
well  lead  to  the  presumption,  that  the  bill  of  sale  was  but  color- 
able, and  never  understood  by  him  or  Hayes,  to  have  been  de- 
signed to  be  anything  more.  If  further  evidence  were  wanted 
to  confirm  such  a  presumption,  there  is  the  circumstance  that 
the  plaintiff  gave  his  note  to  Hayes  for  two  thousand  dollars;  and 
at  the  same  time  took  Hayes'  note  for  six  hundred  dollars.  If 
the  pretended  sale  were  anything,  other  than  colorable,  why  was 
not  the  six  hundred  dollars,  if  any  such  sum  was  due  to  the 
plaintiff,  deducted  from  the  two  thousand  dollars,  and  a  note 
taken  for  the  balance?  And  why  was  no  effort  made  by  Hayes, 
embarrassed  as  he  was  during  his  life-time,  a  period  of  several 
years  thereafter,  to  collect  any  part  of  it?  But  the  cause  was 
not  put  to  the  jury  precisely  or  solely  upon  this  ground.  It  was 
put  to  them,  also,  upon  the  hypothesis,  that  there  was  in  fact  a 
sale  to  the  plaintiff,  but  that  it  might  not  be  valid  as  against 
creditors.  Whether  the  jury  found  for  the  defendant  upon  this 
ground,  or  upon  the  other,  or  both,  we  can  not  now  know. 

That  being  the  case,  it  becomes  necessary  to  ascertain  whether 
the  instructions  were  correct  upon  that  hypothesis.  It  is  con- 
tended that  the  sale  to  the  plaintiff  was  anterior  to  the  existence 
of  the  indebtedness  to  the  defendant,  and,  therefore,  that  she  can 
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have  no  right  to  question  the  validity  of  the  sale  to  the  plaintiff. 
The  oTidence  as  to  the  accruing  of  the  defendant's  debt  seems 
undeniably  to  show  it  to  have  been  a  year  or  more  posterior  to 
the  bill  of  sale.  There  are  authorities,  which  in  their  general 
aspect,  when  considered  without  due  discrimination,  may  seem 
to  favor  the  plaintiff's  jxisition.  But  when  critically  examined, 
it  will  be  found  that  there  are  many  of  no  inconsiderable  weight, 
which  in  reference  to  a  case  like  the  one  before  us,  will  tend  to 
a  different  result.  In  1  Story's  Eq.  352,  it  is  said :  '  *  Where  a  con* 
veyance  is  intentionally  made  to  defraud  creditors,  it  seems  per- 
fectiy  reasonable  that  it  should  be  held  void  as  to  all  subsequent, 
as  weU  as  to  all  prior  creditors."  In  1  Eq.  Dig. ,  by  B.  &  H. ,  670, 
it  is  said,  where  a  deed  is  set  aside  as  fraudulent  against  creditors, 
the  property  becomes  assets,  and  subsequent  creditors  are  let  in. 
In  Newland  on  Con.  389,  it  is  said:  **  The  deeds,  which  are 
avoided  by  the  statute  of  13  Eliz.,  are  void  as  well  against  those 
creditors  whose  debts  were  contracted  subsequently  to  such 
deeds,  as  against  those  creditors  whose  debts  were  in  existence 
at  the  execution  of  the  deeds."  And  in  a  note  in  1  Story's  Eq. 
853,  he  says:  '*  Where  a  setUement  is iiet aside,  as  an  intentional 
fraud  upon  creditors,  there  is  strong  reason  for  holding  it  so  as 
to  subsequent  creditors." 

In  Taylor  v.  t/ones,  2  Atk.  600,  the  master  of  the  rolls  says, 
**  Here  is  a  trust  left  to  the  husband,  under  this  deed,  and  his 
continuing  in  possession  is  fraudulent  as  to  creditors."  **  The 
next  question  is,  whether  the  debts  contracted  after  the  settie- 
ment  made  are  included  in  the  statute  of  13  Eliz."  ^'The 
word  others  in  the  statute  seems  to  be  inserted  to  take  in  all 
manner  of  persons,  as  well  creditors  after  as  before  the  settie- 
ment."  And  ''it  is  very  probable,  that  the  creditors  after  the 
settiement  trusted  Edward  Jones,  the  debtor,  upon  supposition 
that  he  was  the  owner  of  the  stock,  upon  seeing  him  in  posses- 
sion." If,  therefore,  in  the  case  at  bar,  there  was  originally,  in 
the  making  of  the  bill  of  sale  by  Hayes  to  the  plaintiff,  an  in- 
tention to  defraud  creditors,  the  conveyance,  according  to  those 
authorities,  ought  to  be  held  void  as  against  the  defendant.  If 
a  deed  be  made,  which  is  intended  to  be  absolute,  without  the 
reservation  of  any  secret  trust  for  the  benefit  of  the  vendor,  al- 
though made  with  a  fraudulent  intent,  weU  understood  and  in- 
tended, by  both  parties,  to  place  the  property  beyond  the  reach 
of  creditors,  and  although  made  for  a  valuable  consideration, 
yet,  wanting  the  other  ingredient,  viz.,  good  faith,  it  shall  be 
avoided  only  by  creditors  existing  at  the  time.    But  if  the  deed 
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be  not  abeolnte  in  fact,  though  in  form  it  may  be  so,  and  a 
secret  trust  and  confidence  exist  for  the  benefit  of  the  vendor,  I 

in  such  case,  it  should  not  only  be  held  void  against  precedent 
bat  subsequent  creditors.  For  it  is,  in  such  case,  a  continuing 
fraud;  and  may  actually  operate  as  such  as  well  in  reference  to 
debts  contracted  after  as  before  the  conveyance.  Property  con- 
veyed in  trust  is  still  the  property  of  the  vendor  to  every  bene- 
fidal  purpose;  and  if  he  continues  in  possession-,  it  induces 
others  to  give  him  credit;  and  credit  so  obtained  ought  to  have 
all  the  benefit  to  be  derived  from  legal  ownership  in  the  vendor. 

In  the  case  of  Archer  v.  Hubbell,  4  Wend.  514,  the  court  say, 
'*  the  established  doctrine  of  this  court  is,  that  a  voluntary  sale 
of  chattels,  with  an  agreement  that  the  vendor  may  keep  pos- 
session is,  except  in  special  cases,  and  for  special  reasons  to  be 
shown  to  and  approved  of  by  the  court,  fraudulent  and  void 
against  creditors."  This  was  the  case  of  a  sale  of  the  furniture 
of  a  tavern,  and  it  was  for  a  valuable  and  adequate  consideration, 
and  it  did  not  appear  otherwise  than  by  the  continuing  posses- 
sion of  the  vendor,  unexplained,  that  there  was  any  intention 
to  defraud  creditors.  But  such  continued  possession  was  held 
to  be  evidence  of  a  secret  trust.  In  3  Bac.  Abr.,  it  is  laid  down, 
that  *'  if  goods  continue  in  the  possession  of  the  vendors  after  a 
bill  of  sale  of  them,  though  there  is  a  clause  in  the  bill  that  the 
vendor  shall  account  annually  with  the  vendee  for  them,  yet  it 
is  a  fraud,  since  if  such  coloring  be  admitted  it  would  be  the 
easiest  thing  in  the  world  to  avoid  the  provisions  and  cautions 
in  the  act." 

Some  of  the  seeming  discrepancy  in  the  authorities  may  have 
arisen  from  not  discriminating  between  the  different  kinds  of 
fraudulent  conveyances,  and  the  different  degrees  and  shades  of 
fraud  in  each.  For  some  a  valuable  and  adequate  consideration 
is  paid,  and  actual  possession  delivered  and  retained,  yet  they 
are  made  with  a  view  to  aid  the  debtor  to  convert  his  property 
into  that,  which  can  not  be  attached  or  levied  upon,  and  so  to 
aid  him  in  placing  it  beyond  the  reach  of  creditors.  But  being 
covinous  such  conveyances  may  be  avoided  by  creditors,  who 
were  such  at  the  time,  but  not  by  subsequent  creditors;  for  there 
will  be  no  secret  trust,  in  such  cases,  for  the  benefit  of  the  vendor. 
And  in  many  cases  of  absolute  conveyances,  and  for  a  valuable 
and  adequate  consideration,  the  possession  maybe  allowed  to  be 
continued  in  the  vendor,  if  it  can  be  made  evident  that  no  secret 
trust  is  reserved  for  his  benefit.  But  when  the  sale  purports  to 
be  absolute,  and  the  possession,  unexplained,  still  remains  with 


July,  1843.]  Pbbscott  v.  Brown.  623 

the  vendor,  and  it  be  made  out  that  the  sale  was  colorable  merely, 
and  for  the  purpose  of  defrauding  creditors,  then  it  may  well  be 
inferred  that  there  was  not  only  a  secret  trust  for  the  benefit  of 
the  vendor,  but  that  fraud  was  actually  meditated  against  subse- 
quent as  well  as  prior  creditors.  In  every  such  case  the  pre- 
tended sale  should  no  more  protect  the  property  from  the  subse- 
quent, than  from  the  prior  creditors;  for  the  property  may  be 
regarded  as  still  in  the  debtor.  The  authorities  before  cited«  as 
well  as  reason  and  common  sense,  will  certainly  sustain  this  doc- 
trine. And  furthermore,  the  defendant  in  the  case  at  bar,  seeing 
Hayes  in  x>oBsession  of  the  furniture,  may  well  have  supposed  him 
to  be  the  owner,  and  might  give  him  credit  on  account  of  it.  The 
jury  may  well  have  thought  there  was  no  reason  to  doubt,  that 
there  was  a  secret  trust  remaining  for  the  benefit  of  Hayes;  or 
else  why  was  the  possession  and  constant  use  continued  in  him, 
and  without  accounting  for  the  use  or  rent  of  it ,  so  far  as  apx>eared  ? 
We  think,  therefore,  that  the  instruction  upon  this  jxiint  was 
substantially  correct.  The  able  reasoning  of  the  learned  Ohief 
Justice  Mellen,  in  the  case  of  Howe  v.  Ward,  4  Greenl.  195,  may 
be  cited  in  elucidation  of  the  foregoing  remarks;  and  we  are 
not  to  be  understood  as  questioning  the  soundness  of  the  corol- 
laries by  him  deduced  in  conclusion,  when  correctly  understood. 
Judgment  on  the  verdict. 

Who  mat  Impsach  Cohvetancb  on  Gbousd  or  Fbaud:  See  the  prior 
oaeee  In  thiB  Mries  ooUected  in  the  note  to  Miller  v.  Jfifler,  ante,  607. 

Bannnoir  or  Possession  bt  Vendor,  when  Fbadulent  as  to  Cbeditobs: 
Eickmond  ▼.  Orudvp,  33  Am.  Deo.  164,  and  prior  caeee  in  this  series  dted  in 
note  thereto.  In  Ibtier  v.  McGregor^  34  Id.  713,  it  was  held  that  the  sale  of 
personal  property,  exempt  from  ezeoation,  is  valid  as  against  oreditoni  of  the 
vendor,  witfaont  any  change  of  possession. 


Pbescott  v.  Bbows. 

[381lAiin,a06.] 

Bbbuias  of  the Sebviob  and  Labok  or  a  Wive,  nuBoro  Oivuri'UBBy  beoome 
the  property  of  the  husband,  for  their  support. 

SvBviviNO.  Wife  can  not  Bbcovxb  fob  her  Pebsonal  Sebviob,  per- 
formed for  another  during  coverture,  if  payment  has  not  been  made  to 
her  husband,  without  proof  of  an  express  promise  to  heneU. 

Assnicpsrr  for  work  and  labor.    The  opinion  states  the  facta. 

FuUer,  for  the  plaintiff. 

B,  Bradbury,  for  the  defendant. 
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By  Court,  Sheflkt,  J.  The  plaintiff,  being  the  widow  of  David 
Prescott,  deceased,  brings  this  suit  to  recover  for  services  per- 
formed in  washing  for  the  defendant,  while  she  was  a  feme 
covert  residing  with  her  husband.  The  counsel  for  the  plaintiff 
contends,  that,  she  being  the  meritorious  cause,  an  action  might 
have  been  maintained  for  those  services  in  the  name  of  the  hus- 
band and  wife  during  the  life  of  the  husband.  And  that,  when 
the  wife  may  be  joined,  the  cause  of  action  survives  to  her. 
The  elementary  writers  cited  appear  to  sustain  these  positions, 
with  this  qualification,  that  she  may  be  joined,  when  the  cause 
of  action  being  for  her  personal  labor,  there  is  an  express  prom- 
ise to  her.  In  the  case  of  Prat  v.  TayloTy  Cro.  Eliz.  61,  an  ac- 
tion by  husband  and  wife  was  maintained  on  an  express  prom- 
ise to  the  wife  by  the  defendant,  that  he  would  repay  to  her,  if 
he  did  not  many  her  daughter,  ten  pounds,  which  he  had  before 
received  from  her.  In  the  case  of  Brashford  v.  Buckmgham  ei 
Ux,y  Cro.  Jac.  77, 206,  the  action  was  sustained  by  a  husband  and 
wife,  on  a  promise  made  to  the  wife  to  pay  her  for  her  services 
in  curing  a  wound.  And  in  WeUer  v.  BqJcer,  2  Wils.  424,  this 
case  is  approved,  and  it  is  stated,  that  a  like  doctrine  was  held 
in  the  case  of  Holmes  et  XJx.  v.  Wood,  And  it  is  stated  by  Comyn» 
that  where  the  wife  can  not  h%ve  an  action  for  the  same  cause, 
if  she  survive  her  husband,  the  action  shall  be  by  the  husband 
alone:  Com.  Dig.,  Baron  and  Feme,  W.  In  Buckley  v.  Collier, 
1  Salk.  114,  it  was  decided,  that  the  husband  and  wife  could  not 
maintain  an  action  for  the  labor  of  the  wife  in  making  a  peruke, 
without  an  express  promise  to  the  wife.  If  these  authorities 
were  admitted  to  state  the  law  in  all  respects  with  entire  accu- 
racy, the  result  would  seem  to  be,  that  the  wife,  surviving  her 
husband,  would  have  the  right  to  recover  for  her  personal  labor, 
performed  for  another  during  the  coverture,  if  payment  had  not 
been  made  to  the  husband,  and  to  apply  the  proceeds  to  her 
own  use,  if  she  could  prove  an  express  promise  to  herself.  And 
her  right  of  property  in  such  personal  labor  would  depend  upon 
her  obtaining  such  a  promise. 

By  the  common  law  the  service  and  labor  of  the  wife  during 
coverture  become  the  property  of  the  husband  for  their  sup- 
port, for  which  he  is  bound  to  provide.  It  is  difficult  to 
perceive,  how  she  can  be  said  to  have  a  property  in  such  per- 
sonal labor,  which  survives  to  her,  when  the  right  of  property 
therein  was  appropriated  to  the  husband  by  the  marriage.  And 
in  the  case  of  Buckley  v.  Collier^  1  Salk.  114,  it  is  said:  **  The 
advantage  of  the  wife's  work  shall  not  survive  to  the  wife,  but 
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goes  to  the  executors  of  the  husband."  And  no  case  has  been 
noticed  in  which  a  di£ferent  doctrine  has  been  held.  But  what^ 
erer  may  be  the  rule  of  law  in  this  respect,  the  plaintiff  can  not 
maintain  this  suit,  without  proving  an  express  promise  to  hez^ 
self,  and  the  testimony  does  not  furnish  any  such  proof. 
Plaintiff  nonsuit. 


Ra20)  V.  Sabqent. 

[«  Maxhx,  82tt.] 

Aht  Istkbfxbxvob,  howsvee  Suoht,  which  Unlawhtllt  DiaruBM 
Anothkb  in  the  enjoyment  of  his  property,  is  a  trespaaB. 

BrATBHSNT  BT  AK  ATTACHING  OFFICER,  that  he  Bhonld  take  the  property, 
and  taking  reoefpts  for  the  same,  while  leaving  the  property  in  the  aama 
pooeoarion  in  which  be  found  it,  is  not  snffioient  to  x«nder  a  sheriff  liable 
for 


Tbotxb  for  a  yoke  of  oxen.    The  opinion  states  the  facts. 

J.  WiUiamson,  for  the  plaintiff. 

CroAy^  for  the  defendant. 

By  Court,  WmncAiT,  0.  J.  The  oxen  alleged  to  have  been 
oonverted  by  the  defendant  to  his  own  use,  were  never  actually 
in  his  possession.  He  merely  said  to  the-  person  having  them  in 
custody,  and  who  was  alleged  to  be  the  debtor  in  the  precept, 
which  the  defendant  had  in  his  possession  for  service,  that  he 
was  ordered  to  attach  them  as  his  property,  and  must  do  so,  and 
that  he  did  attach  them;  and  tliereupon  the  alleged  debtor  pro- 
cured a  person,  not  being  the  plaintiff,  to  give  a  receipt  for 
them,  stipulating  to  deliver  them  to  the  defendant,  as  usual  in 
cases  of  attachment  of  personal  property  on  mesne  process.  It 
does  not  appear  that  the  defendant  ever  returned  them  as  at- 
tached on  his  precept.  If  he  had,  in  the  case  of  Boynton  v.  WU^ 
lard,  10  Pick.  166,  Mr.  Justice  Wilde,  in  delivering  the  opinion 
of  the  court,  even  in  the  case  of  the  return  by  an  officer  of  an 
attachment  of  property,  says:  ''We  think,  therefore,  that  it 
can  not  be  maintained,  as  a  proposition  universally  true,  that 
the  return  of  an  attachment  of  personal  property  conclusively 
proves  the  taking,  so  as  to  subject  the  officer  to  an  action  of 
trespass."  It  is  undoui')tedly  true,  as  laid  down  in  the  elemen- 
tary works  cited,  that  the  slightest  actual  interference,  disturb- 
ing another  in  his  enjoyment  of  the  possession  of  his  property, 
unlawfully,  is  a  trespass.    But  the  defendant  in  this  case  never 
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for  a  moment  disturbed  the  possession  of  the  person  baling  the 
oxen  in  custody. 

The  plaintiff  relies  mainly  ajxin  the  aathoriiy  of  the  cases  of 
Bristol  y.  BuH,  7  Johns.  254,  and  PhiUips  et  al.  v.  HaU  et  al.,  8 
Wend.  610  [24  Am.  Dec.  108] ,  as  snpx>ortiiig  the  action.  In 
the  former,  a  custom-house  officer  had  placed  armed  men  near 
a  store,  in  which  the  plaintifTs  goods  were  stored,  and  forbade 
the  removal  of  them;  and  caused  them,  against  the  will  of  the 
plaintiff,  to  be  detained  for  months.  This  was  clearly  a  tor- 
tious conversion.  The  custom-house  officer  had  taken  them  under 
his  own  control,  and  had  excluded  the  owner  from  any  exercise 
of  dominion  over  them.  There  could  be  no  doubt  in  such  case, 
that  trover  would  well  lie  against  the  defendant,  the  custom- 
house officer,  he  having  no  justifiable  cause  for  the  interference. 
In  the  latter  case,  the  owner  of  goods  in  a  store  had  been  in- 
duced to  procure  receiptors  for  them,  who  undertook  to  have 
them  forthcoming  or  to  pay  a  certain  sum,  being  the  amount 
necessazy  to  discharge  a  debt  due  from  one  not  the  plaintiff,  as 
whose,  tiie  defendant,  an  officer,  had  claimed  a  right  to  attach 
them.  The  owner  had  undertaken,  of  course,  to  indemnify  the 
receiptors.  The  court  held  that,  being  so  bound,  he  was  en- 
titled to  recover  of  the  officer  the  amount,  which  the  receiptors 
were  under  obligation  to  pay  him. 

The  case  at  bar  is  v^ry  distinguishable  from  either  of  these; 
from  the  first,  as  the  defendant  here  never  interrupted  the  pos- 
session of  the  plaintiff,  or  his  agent,  for  a  moment;  and  from 
the  last,  inasmuch  as  the  plaintiff  did  not  procure  the  receiptors, 
and  was  not,  so  far  as  appears,  liable  to  them  in  any  event.  It 
was  the  debtor,  named  in  the  process,  who  had  procured  the 
receiptors,  and  who,  for  aught  that  appears,  was  alone  answer- 
able to  them  for  any  loss  arising  from  their  liability.  And  it 
was  his  possession  alone,  if  of  any  one,  which  had  been  dis- 
turbed. The  plaintiff's  rights  were  in  no  wise  affected  to  his 
injury.  The  oxen  remained  where  he  had  placed  them;  and  he 
could  at  any  time  resume  his  actual  possession  of  them.  They 
were,  according  to  the  testimony  of  his  witness,  at  his  control. 
To  allow  him,  under  such  circumstances,  to  recover  the  value 
of  them,  or  the  amount  for  which  the  receiptors  stood  respon- 
sible, would  be  to  allow  him  to  keep  his  oxen,  and  yet  to  re- 
cover pay  for  them  of  the  defendant. 

But,  as  the  law  in  Massachusetts,*  before  separation,  and  in 
Maine,  ever  since,  has  been  holden  to  be,  even  receiptors  for 
goods  attached,  not  claiming  property  in  themselves,  may,  in 
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defense,  show,  tnat  the  same  were  not  the  property  of  the  per- 
son as  whose  they  were  attached,  and  that  they  had  been  re- 
claimed, and  taken  possession  of  by  the  rightful  owner.  Hence 
the  receiptors  in  this  case  were  in  no  danger  of  being  rendered 
liable,  even  if  they  had  been  procured  by  the  owner  of  the  oxen; 
and  so  no  damages  could  have  accrued  to  him,  he  not  having 
been  divested  of  the  jxissession  of  them:  Learned  v.  Bryant,  13 
Mass.  224.  The  consideration  for  their  undertaking  would  have 
utterly  failed. 

Plaintiff  therefore,  according  to  the  agreement  of  the  parties^ 
must  become  nonsuit. 


Attacbiko  OmosB,  whxn  Liablb  fob  Trkspass:  See  Owkiffs  v.  /Her,  12 
Abl  Dec.  383;  BarreU  v.  WhUe,  14  Id.  852;  Holiy  v.  Hvgfftford,  10  Id.  303; 
Skmiwa^T,  /Gutter, Id. 340;  Parker Y.Walnd,  90 Id.  I2ii  LambY.  />ay.  Id. 
479. 

Thb  fbinoipal  gasb  is  oitu>  in  PoUey  v.  Lenox  Iron  Works,  15  Gray,  615, 
to  ahow  what  interferenoe  with  property  under  attachment  Ib  neceisary  te 
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or 


MABTIiAND, 


SiAXE,  UsB  OF  Stevenson,  v.  Reigabt. 

[1  aXLL.  1.] 

Quwijon  whxthbr  Lboact  is  Given  to  Fkub  (}ovxbt'8  Sspabatb  Usb* 
or  to  her  absolutely,  is  immaterial  as  between  her  and  the  repreeentatiw 
of  her  deceased  husband,  where  the  legacy  was  paid  to  him  on  demand 
by  the  executors  of  the  testator  under  a  special  agreement  by  him  to  hold 
it  tor  her  use. 

Bquitablb  Dott  or  Mo&al  Obliqation  18  SavnoixMT  Conbidxbation  to 
support  an  agreement  in  a  court  of  law. 

AoBinmnwT  bt  Hubbakd  on  Receivino  Wms*^  LaaAor  from  the  testa- 
tor's executors,  who  hold  as  trustees  for  the  wife,  to  invest  it  for  her  sep- 
arate use,  is  founded  upon  sufficient  consideration,  because  without  such 
agreement  he  would  be  compelled  to  resort  to  equity  to  get  possession  of 
the  legacy,  and  the  court  would  then  require  him  to  do  equity  by  mak- 
ing a  settlement  on  his  wife  and  children;  and  where  the  executors  waive 
a  refunding  bond,  which  they  are  authorized  to  require  on  payment  of 
the  legacy,  this  furnishes  additional  consideration  for  the  agreement. 

Wm's  Lboaot  Paid  to  Husband  CoNnNUES  heb  Pbopbbtt  after  his 
death  and  constitutes  a  claim  against  his  estate,  where  he  received  it  not 
in  virtue  of  his  marital  rights,  but  under  an  agreement  to  hold  it  for  her 
use  which  constituted  him  her  trustee. 

Husband's  Aobbement  on  Receivino  Wife's  Lbgaot  is  Substitutbd  roa 
Wife's  Eqctity  where  he  agrees  to  invest  it  for  her  use,  and  may  be  upe- 
dfioally  enforced  against  him  for  the  benefit  of  the  wife  and  children, 
though  not  named. 

Failubb  of  Husband  to  Invest  Wife's  Leoaot  for  her  use  in  accord- 
ance with  a  valid  agreement  under  which  it  was  paid  to  him,  oonstitutes 
him  her  debtor  for  money  had  and  received,  and  the  debt  is  recoverable 
at  law  against  his  estate. 

Orphans'  Coubt  has  only  Pbuca  Faoib  JuBiaDionoN  as  to  Glaixs 
against  a  decedent's  estate,  and  its  decisions  thereon  are  not  oonolQilve 


I 
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at  law.    Henoe  a  reversal  of  its  allowance  of  a  olalnit  hy  m  appellate 

oomt,  does  not  bar  a  recovery  thereof  in  a  oonrt  of  lair,  nor  is  its  aUow- 

anoe  of  a  debt  oeoessary  to  the  maintenance  of  an  action  to  recover  the 

same. 
AoBXEMENT  Madb  undeb  Mistaxs  OF  Law,  but  with  fall  knowledge  of 

the  facts,  and  without  fraud  or  surprise,  is  binding. 
BzxouTOBS  Patino  Wife's  Lboaot  to  Hu8BA2n>  mat  Bzaov  AoBnomfT 

from  ium,  it  seems,  to  invest  the  same  for  the  wife's  benefit 
Abbt&aot  iNSTRUcnoNS,  WHICH  THEBB  IS  vo  ETmsNCE  TO  SuFFOBT,  need 

not  be  given. 
Wifb's  Consent  to  Husband's  Reoeivino  heb  Lboaot  without  annexing 

any  conditions  to  its  payment  to  him,  does  not  deprive  her  of  the  benefit 

of  an  agreement  under  which  the  testator's  executors  pay  him  the  legacy, 

whereby  he  promises  to  invest  it  for  her  sole  ose. 
Sieatdtb  of  Limitations  does  not  Bun  aqainst  Admxnibxbatob'b  Claim 

against  his  intestate's  estate,  becanse  he  can  not  sue  himself, 

Dbbt  on  administrator's  bond  conditioned  for  the  faithful  per* 
formance  by  Elizabeth  L.  Stevenson  and  Philip  Beigart,  of  the 
duties  of  administrators  of  the  estate  of  Josias  Stevenson,  jnn., 
deceased.     The  action  was  brought  to  the  use  of  ITrath  Steven- 
son, executrix  of  Josias  Stevenson.     The  breach  assigned  was 
that  the  said  Urath  Stevenson  had  recovered  a  certain  judgment 
against  the  said  Elizabeth  L.  Stevenson  and  Philip  Beigart,  as 
administrators  of  the  said  Josias  Stevenson,  jun.,  which  had 
not  been  paid,  although  the  said  administrators  had  assets  suffi- 
cient to  satisfy  the  same.     The  defendants  pleaded  general  per- 
formance of  the  bond,  with  an  agreement  that  they  might,  un- 
der that  plea,  give  evidence  of  insufficiency  of  assets  or  any 
other  matter  of  defense.     The  judgment  above  referred  to  was 
recovered  in  1837,  and  was  lor  eight  hundred  dollars  damages, 
to  be  released  on  the  payment  of  three  hundred  and  fifty  dol- 
lars, with  interest  from  July  2,  1832.    It  appeared  that  Eliza- 
beth L.  Stevenson  was  the  widow  of  Josias  Stevenson,  jun., 
and  she  claimed  that  there  was  due  her  from  the  estate  of  her 
deceased  husband  the  sum  of  about  nine  thousand  dollars,  the 
proceeds  of  a  certain  legacy  given  to  her  by  her  grandfather's 
will,  which  had  been  paid  to  her  husband  by  the  executors.    It 
was  agreed  that  if  this  claim  was  not  valid,  the  plaintiff  should 
have  a  general  verdict  for  the  amount  of  the  judgment  above 
mentioned.     On  the  other  hand,  if  the  jury  should  find  the 
claim  to  be  valid,  they  should  return  a  verdict  for  the  plaintiff 
for  four  hundred  dollars,  and  that  the  assets  should  be  mar- 
shaled, the  amount  due  the  said  Elizabeth  ascertained,  and  the 
plaintifl*8  judgment  released  upon  the  payment  of  saoh  sum  as 
■hotdd  be  found  to  be  due. 
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It  appeared  that  ihe  said  E^psabeth's  grandfather,  who  died  in 
Pennsylyania,  bequeathed  to  the  said  Elizabeth  and  to  her  sister 
the  sum  of  nine  thousand  dollars  each,  **  as  and  for  their  abso- 
lute property,  which  said  sum  is  to  be  taken  and  set  apart  for 
that  purpose,  out  of  my"  [the  testator's]  ''  personal  estate,  by  the 
executors"  and  the  guardians  of  the  said  granddaughters,  '*  sub- 
ject, nevertheless,  to  the  restrictions  and  limitations  hereinafter 
mentioned  and  expressed."  The  will  further  provided  that  the 
said  legacy  ''  shall  be  understood  and  deemed  as  given  and  be- 
queathed unto  them"  [the  said  granddaughters]  ''  as  their  prop- 
erty respectively,  and  not  either  to  their  respective  husbands,  or 
to  their  father."  In  ease  of  the  death  of  either  of  the  grand- 
daughters, without  issue,  the  legacy  given  to  her  was  to  go  to 
the  survivor.  The  said  Elizabeth's  sister  died  without  issue,  and 
the  said  Elizabeth,  then  a  minor,  intermarried  with  Josias  Ste- 
venson, jun.  The  said  Josias  made  many  ine£fectual  efforts  to 
induce  the  executors  to  pay  over  the  legacy  to  him,  stating  that 
he  did  not  want  it  for  himself,  but  that  he  intended  to  invest  it 
in  real  estate  for  the  use  of  his  wife.  The  executors  objected  to 
paying  the  amount,  because  the  said  Elizabeth  was  in  her  minor- 
ity, and  could  not  execute  a  valid  release,  and  for  other  reasons, 
but  agreed  to  waive  their  objections  if  the  money  were  invested 
in  realty  for  Mrs.  Stevenson's  use.  They  proposed,  therefore, 
to  convey  certain  really  in  Lancaster  to  her,  but  the  said  Josias 
stated  that  he  wanted  to  invest  the  money  in  property  in  Balti- 
more for  her  use,  because  he  could  do  better  with  it  there.  The 
executors  finally  consented  to  convey  property  to  the  separate 
use  of  Mrs.  Stevenson,  for  one  half  the  legacy,  and  to  pay  the 
other  haU  in  money  to  Stevenson  upon  his  promise  to  invest  it 
in  Baltimore  to  his  wife's  use,  to  which  the  said  Stevenson 
agreed.  The  executors,  however,  required  a  refunding  bond, 
which  they  were  entitled  to  do  under  the  laws  of  Pennsylvania, 
but  upon  Stevenson's  failing  to  procure  the  requisite  sureties, 
they  subsequently  consented  to  waive  that  condition.  The  leg- 
acy  waff  paid  some  time  in  1839,  in  the  manner  agreed  on-— one 
half  in  property  conveyed  to  Mrs.  Stevenson's  separate  use,  and 
the  other  half  in  money,  which  Stevenson  promised  to  invest  for 
her  use,  and  he  executed  a  release  to  the  executors.  No  such 
investment  seems,  however,  to  have  been  made.  It  appeared  also 
that  while  these  negotiations  were  pending,  the  said  Josias  took 
the  opinions  of  counsel  as  to  his  right  to  the  legacy,  and  was 
informed  that  he  was  entitled  to  the  same.  After  the  death  of 
the  said  Stevenson,  and  after  letters  of  administration  duly  issued 
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to  his  widow,  and  Philip  Beigart,  defendant,  the  said  widow 
made  a  claim  against  her  husband's  estate  for  the  money  received 
bj  him  on  his  wife's  legacy,  as  above  stated.  The  claim  was 
allowed  by  the  orphans'  court,  but  on  appeal  to  the  court  of 
appeals  this  decision  was  reversed.  It  appeared  that  before 
this  appeal  Mrs.  Stevenson  had  intermarried  with  one  Edward 
Shriver,  who  was  joined  with  her,  as  appellee  in  that  case. 

The  defendants  asked  the  court  to  instruct  the  jury,  in  sub- 
stance, that  if  the  said  legacy  was  paid  to  Josias  Stevenson,  jun. , 
without  requiring  him  to  give  security,  upon  and  in  considera- 
tion of  his  promise  to  invest  the  same  for  his  wife's  use,  and  if 
he  received  the  same  without  advising  the  executors  that  he  did 
not  intend  to  comply  with  his  promise,  but  intended  to  hold  the 
money  as  his  own,  and  if  he  never  in  fact  claimed  the  legacy  as 
his  own  absolute  property,  then  Shriver  and  his  wife  were  enti- 
tled to,  and  the  jury  should  allow  them,  a  ratable  dividend  out 
of  the  assets  of  Stevenson's  estate.  The  court  gave  the  instruc- 
tion as  requested.  The  plaintiff  submitted  nineteen  prayers  for 
instructions,  the  substance  of  which  was  as  follows:  The  first, 
second,  third,  and  fifth  were  to  the  effect  that  the  legacy  in  ques- 
tion vested  absolutely  in  the  said  Elizabeth  L.  Stevenson  under 
the  terms  of  the  will;  that  her  husband,  Josias  Stevenson,  jun. , 
was  entitled  to  demand  and  receive  the  same  in  virtue  of  his  mar- 
ital rights;  that  the  executors  had  no  right  to  invest  the  same  for 
the  wife's  separate  use;  and  that  so  much  thereof  as  was  received 
by  the  said  Josias  in  virtue  of  his  marital  rights,  became  his  ab- 
solute property  and  created  no  claim  against  his  estate.  4.  That 
the  executors,  on  payment  of  the  legacy,  could  not  lawfully  ex- 
act from  the  said  Josias  any  agreement  to  invest  it  for  his  wife's 
use.  6.  That  the  decision  of  the  court  of  appeals  above  referred 
to,  reversing  the  decision  of  the  orphans'  court  allowing  said 
daun,  was  conclusive  upon  the  parties,  and  the  claim,  there- 
fore, constituted  no  lien  upon  the  estate.  7.  That  no  agree- 
ment between  the  said  Josias  and  his  wife,  or  any  person  for 
her,  after  their  marriage  and  in  consideration  thereof,  that  the 
said  Josias  should  invest  for  her  separate  use,  money  received 
by  him  which  belonged  to  her  in  her  own  right,  was  binding 
on  him  or  his  representatives.  8.  That  if  he  made  any  such 
agreement,  it  was  under  a  mistake  of  law.  9.  That  if  the 
said  Josias  applied  the  money  to  his  own  use,  with  the  ab- 
sent of  his  wife,  after  receiving  it,  and  was  never  required 
by  her  or  the  executors  to  invest  it  for  her  use,  she  had  no 
daim  therefor  against  his  estate.     10.  That  there  was  no  evi- 
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denoe  of  any  debt  due  from  SteTenson's  estate  to  ShriTer  and 
^rife.  11.  That  the  said  Shriver  and  wife  could  not  retain  for 
said  claim  out  of  the  assets  of  the  estate,  and  the  same  shoald 
not  be  considered  by  the  jury  in  marshaling  the  assets,  because 
the  said  claim  had  not  been  passed  by  the  orphans'  court.  12. 
That  although  such  an  agreement  as  claimed  by  the  defendants 
had  in  fact  been  made  by  SteTenson,  yet  if  the  money  was  not 
paid  to  him  under  that  agreement,  but  under  a  subsequent 
agreement  with  the  attorney  of  the  executors,  whereby  the 
money  part  of  said  legacy  was  to  be  at  the  said  Stevenson's 
own  disposal,  then  there  was  no  debt  due  from  Stevenson's  es- 
tate to  Shriver  and  wife.  13.  That  there  was  no  evidence  of 
any  promise  by  Stevenson  to  invest  the  part  of  said  legacy, 
which  was  paid  in  money,  for  his  wife's  use.  14.  That  if 
Stevenson  consented  that  half  the  legacy  should  be  conveyed  in 
properly  to  his  wife's  separate  use,  he  was  under  no  obligation, 
legal,  moral,  or  equitable,  to  make  any  further  provision  for  her 
out  of  said  legacy.  15.  That  if  Stevenson  consented  to  the  pay- 
ment of  half  the  legacy  by  a  conveyance  to  his  wife's  use,  any 
promise  by  him  to  invest  the  remainder  also  for  her  use,  was 
without  consideration  and  void.  16.  That  if  the  alleged  prom- 
ise to  invest  the  legacy  for  the  wife's  use  was  made  on  condition 
that  the  whole  legacy  should  be  paid  to  the  said  Stevenson,  but 
the  condition  was  not  complied  with,  half  the  legacy  being  in- 
vested by  the  executors  lai  the  Hff's  flepR'^t^  use,  the  said 
promise  was  not  binding.  17.  That  if  Mrs.  Stevensoi^  >rt»&  pres* 
ent  when  the  said  legacy  was  demanded,  and  also  when  the  cash 
portion  thereof  was  paid  to  her  husband,  and  did  not  demand 
that  it  should  be  invested  for  her  use,  but  consented  to  the  pay- 
ment to  her  husband,  vrithout  condition  or  qualification,  then 
no  claim  could  be  set  up  against  his  estate  on  account  of  such 
payment.  18.  That  if  at  the  time  of  receiving  said  legacy,  the 
said  Stevenson  gave  a  receipt  therefor,  in  the  nature  of  a  deed 
of  release,  and  never  afterwards  executed  any  other  writing  in 
regard  to  it,  such  receipt  or  release  was  the  best  evidence  of  the 
trust,  if  any,  upon  which  he  received  the  same,  and  no  parol 
evidence  on  that  point  was  admissible  without  proof  of  the  loss 
of  said  receipt,  or  some  evidence  accounting  for  its  non-produc- 
tion. 19.  That  the  said  claim  was  barred  by  the  statute  of  lim- 
itations. These  prayers  were  all  refused,  and  the  plaintiff  ex- 
cepted. Verdict  for  the  plaintiff,  assesfling  her  damages  at  four 
hundred  dollars,  and  judgment  accordingly.  Both  parties  ap- 
pealed. 
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McMahon^  Speedy  and  B.  Johnson,  for  the  plAmHff  below. 

W.  Schley,  for  the  defendants  below. 

B J  Court,  Stephen,  J.  The  question  iuTolTed  in  this  case  being 
one  of  some  noTeliy  in  point  of  principle,  and  the  amount  of  the 
property  depending  upon  the  decision  of  it  being  of  considerable 
value,  and  therefore  materially  affecting  the  interests  of  the  par- 
ties litigant,  it  has  received,  as  it  demanded,  the  careful  and  de- 
liberate consideration  of  this  court.  The  case  has  been  ably 
and  ingeniously  argued  by  the  counsel  engaged  for  the  respec- 
tive parties,  and  much  aid  has  been  derived  during  our  re- 
searches, from  the  light  thrown  upon  it  by  the  discussion  at  the 
bar.  Upon  the  fullest  examination  we  have  been  able  to  be- 
stow upon  it,  we  have  come  to  the  conclusion  that  there  is  no 
error  in  the  decision  of  the  court  below,  and  that  the  judgment 
there  rendered  ought  to  be  affirmed.  In  deciding  upon  the 
merits  of  this  controversy,  we  think  that  the  true  construction 
of  the  will  of  the  testator  in  reference  to  the  character  of  the  leg- 
acy given  to  his  granddaughter,  Mrs.  Stevenson,  that  is,  whether 
it  was  absolute,  or  for  her  separate  use,  is  wholly  immaterial 
and  irrelevant,  and  that  the  rights  of  the  parties  must  depend 
upon  the  validity  or  invalidity  of  the  agreement,  under  or  in 
virtue  of  which  it  was  paid  over  to  her  husband.  Under  this 
aspect  of  the  case,  many  of  the  prayers  made  by  the  appellants' 
counsel  in  the  court  below,  which  kept  out  of  view  the  operation 
and  effect  of  that  agreement,  were  wholly  abstract,  and  did  not 
involve  the  true  point  in  controversy  between  the  parties,  and 
therefore  received  at  the  hands  of  the  court  that  fate,  which 
upon  established  legal  principles,  unavoidably  awaited  them,  it 
being  the  undoubted  duty  of  the  court  not  to  wander  or  suffer 
themselves  to  be  led  into  the  wide  and  extended  fields  of  legal 
science,  for  the  purpose  of  solving  or  settling  legal  principles 
having  no  relevancy  to  the  case  before  them,  but  to  confine 
themselves  to  those  questions  of  law  alone,  which  arise  upon 
the  facts  and  circumstances  established  by  the  testimony,  and 
which  properly  belong  to  the  case  before  them.  The  great  and 
leading  question,  therefore,  in  this  case  seems  to  be,  whether 
the  agreement  made  by  the  husband  of  Mrs.  Stevenson  with  the 
executors  of  her  grandfather's  will,  if  satisfactorily  proved  to 
have  existed,  was  founded  upon  a  sufficient  consideration  to 
render  it  obligatory  upon  him,  so  as  upon  the  non-fulfillment 
of  it  on  his  part,  to  create  the  relation  of  debtor  and  creditor 
between  him  and  his  wife.  We  can  not  entertain  a  doubt  of  the 
Buffidenqy  of  the  consideration  to  support  hi9  promise  to  the 


634  State  r.  REiOi^RT.  [Maryland, 

executors,  in  reliance  upon  which  they  paid  him  the  legacy.  If 
it  was  founded  upon  an  equitable  duty,  such  as  would  be  en« 
forced  by  a  court  of  equity,  that  alone  seems  to  be  sufficient  to 
give  it  efficacy,  and  binding  operation,  even  in  a  court  of  law. 
In  Hawkes  v.  Saunders,  Cowp.  290,  Lord  Mansfield  says: 
*'  Where  a  man  is  under  a  moral  obligation  which  no  court  of 
law  or  equity  can  enforce,  and  promises,  the  honesty  and  recti- 
tude of  the  thing  is  a  consideiation.  As  if  a  man  promises  to 
pay  a  just  debt,  the  recoTeiy  of  which  is  barred  by  the  statute 
of  limitations;  or  if  a  man,  after  he  comes  of  age,  promises  to 
pay  a  meritorious  debt,  contracted  during  his  minority,  but  not 
for  necessaries;  or  if  a  bankrupt  in  affluent  circumstances,  after 
his  certificate,  promises  to  pay  the  whole  of  his  debts;  or  if  a  man 
promise  to  perform  a  secret  trust,  or  a  trust  void  for  want  of  writ- 
ing by  the  statute  of  frauds.  In  such  and  many  other  instances, 
though  the  promise  gives  a  compulsoiy  remedy,  where  there  was 
none  before  either  in  law  or  equity,  yet  as  the  promise  is  only  to 
do  what  an  honest  man  ought  to  do,  the  ties  of  conscience  upon  an 
upright  man  are  a  sufficient  consideration;"  andBuller,  J.,  in  his 
opinion  says:  "  The  true  rule  is,  that  wherever  a  defendant  is  lia- 
ble in  equity  and  conscience  to  pay,  that  is  a  sufficient  consid- 
eration;" and  he  says  that  the  rule,  that  to  constitute  a  valid 
consideration  for  a  promise,  there  must  be  a  benefit  to  the  prom- 
isor or  loss  to  the  promisee,  is  much  too  narrow.  The  executors 
in  this  case  held  the  wife's  legacy  &&  trustees,  and  wherever  it  is 
necessaiy  for  a  husband  to  resort  to  a  court  of  equity  to  get  pos- 
session of  his  wife's  legacy,  that  court  will  require  him  to  do 
equity,  by  making  a  settlement  upon  his  wife  and  children,  be- 
fore it  will  lend  him  its  aid  in  the  recovery  of  it.  This  is  con- 
sidered to  be  an  equitable  duty  on  his  part,  and  formed,  we 
think,  a  sufficient  consideration  for  his  promise  in  this  case. 
The  waiver,  moreover,  on  the  part  of  the  executors  of  the  refund- 
ing bond,  which  it  appears  by  the  laws  of  Pennsylvania  they  had 
a  right  to  require,  formed  an  additional  consideration  for  the 
agreement  on  the  part  of  the  husband  for  the  benefit  of  his  wife. 
It  is  also  to  be  considered  in  the  decision  of  this  controveny, 
that  according  to  the  proof,  the  husband  received  the  money  of 
his  wife,  not  in  virtue  of  his  marital  rights,  so  as  to  amount  to 
a  reduction  of  the  legacy  into  possession,  but  as  her  trustee  and  for 
her  benefit;  on  the  death  of  the  husband,  therefore,  it  continued 
to  be  her  property,  for  which  she  had  a  claim  against  his  estate, 
and  did  not  go  to  his  personal  representatives.  On  this  point,  the 
authorities  hold  a  language  uniform,  explicit,  and  unequivocal. 
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The  agreement,  then,  being  valid  and  obligatoiy  upon  the 
husband,  is  to  be  considered  as  a  substitution  for  the  equity  of 
the  wife,  which  operated  for  the  benefit  of  the  wife  and  children, 
though  not  named,  and  which  a  court  of  equity  would  specificalljr 
execute  against  the  husband,  upon  a  bill  filed  for  that  puxx>OBe. 
In  support  of  this  doctrine,  see  the  case  of  The  AUomey-genercU 
▼.  Whorwood,  1  Yes.  sen.  534,  where  Lord  Hardwicke  recognizes 
the  validity  of  an  agreement  made  by  a  husband  with  a  trustee, 
for  the  purpose  of  obtaining  his  wife's  money  out  of  his  hands, 
which  the  trustee  had  received  upon  the  sale  of  her  father's  estate, 
and  decreed  an  execution  of  the  agreement,  on  the  death  of  the 
husband,  against  his  representatives.  The  agreement  was,  to  in- 
vest the  money  in  the  purchase  of  land,  to  be  settled  for  her  ben- 
efit for  life,  and  if  there  were  no  children,  then  on  himself.  In 
that  case  his  lordship  said '  *  that  it  had  been  truly  insisted,  on  be- 
half of  the  wife,  that  on  the  husband's  application  for  the  money, 
the  court  would  undoubtedly  have  ordered  a  further  settlement." 
If,  then,  the  parties  did  not  come  into  court,  but  acted  among 
themselves,  and  the  husband  had  agreed  to  do  that  which  the 
court  would  have  directed,  had  the  wife  insisted  on  it  in  a 
proper  suit,  it  should  have  its  full  efifect.  It  has  been  solemnly 
settled  by  this  court,  and  has  also  been  decided  by  Chancellor 
Kent,  in  New  York,  that  the  wife's  equity  will  prevail  against  an 
assignment  of  the  husband  for  valuable  consideration  or  in  pay- 
ment of  a  just  debt.  See  DwoaU  v.  Farmers'  Bank,  4  Oill  &  J.  282 
[23  Am.  Dec.  558];  Swaine  v.  Ferine,  5  Johns  Ch.  484  [9  Am. 
318],  where  Chancellor  Kent  also  decides,  that  the  court  may, 
in  its  discretion,  give  the  whole  or  part  only  of  the  property  to 
the  wife,  according  to  the  circumstances  of  the  case;  to  same 
effect,  see  HaviUvnd  v.  Bloom,  6  Johns.  Ch.  178. 

If  we  are  correct  in  the  views  which  we  have  taken,  as  to  the 
binding  and  operative  effect  of  the  agreement  of  the  husband  in 
this  case,  the  next  question  which  arises  is,  did  his  failure  to 
invest  according  to  the  terms  and  conditions  under  which  he 
received  the  legacy,  give  to  his  wife  the  right  to  elect  to  con- 
sider him  her  debtor  to  the  amount  of  it,  as  so  much  money  had 
and  received  to  her  use?  Ui>on  principle,  and  authority,  we 
think  it  did  give  her  that  right.  He  received  the  money  upon  a 
special  trust  and  confidence,  that  it  would  be  invested  for  her 
benefit;  he  received  it  as  her  trustee;  and  upon  his  failure  to 
make  that  investment,  the  consideration  upon  which  he  received 
it  failed,  and  she  had  a  right  to  consider  it  as  so  much  money 
had  and  received  for  her  use.     See  Murphy  v.  Barron,  1  Har.  & 
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G.  258,  where  it  is  said,  **  if  one  man  takes  another's  money  to 
do  a  thing,  and  refuses  to  do  it,  it  is  a  fraud;  and  it  is  at  the 
election  of  the  parly  injured,  either  to  affirm  the  agreement,  by 
bringing  an  action  for  the  non-performance  of  it,  or  to  disaffirm 
the  agreement  ab  initio ,  by  reason  of  the  fraud,  and  bring  an 
action  for  money  had  and  received  for  his  use."  The  action  for 
money  had  and  received  is  an  equitable  action,  and  equally  as 
remedial  in  its  effects  as  a  bill  in  equity.  In  Mo9e%  t.  Macfarlan^ 
2  Burr.  1012,  Lord  Mansfield  says:  "  The  gist  of  this  kind  of 
action  is,  that  the  defendant,  upon  the  circumstances  of  the 
case,  is  obliged,  by  the  ties  of  natural  justice  and  equity,  to 
refund  the  money."  There  can  be  no  doubt  that  the  wife  may 
be  a  creditor  agunst  her  husband's  estate,  after  his  death:  Bw- 
chanan  v.  Deahon,  1  Har.  &  G.  280;  Pow.  on  Con.  109;  Slanning 
V.  Style,  3  P.  Wms.  336;  Dunn  v.  Allen,  1  Vem.  427.  These  last 
cases,  it  is  true,  were  cases  in  equity,  and  there  were  no  credit- 
ors to  contend  with,  but  they  show  that,  as  between  husband 
and  wife,  the  relation  of  debtor  and  creditor  may  exist;  and  in 
the  case  in  Yemon,  the  wife  was  administratrix  of  her  husband, 
and  was  permitted  to  retain  for  her  claim  out  of  his  assets. 
But  whether  the  debt  be  legal  or  equitable,  this  court  have  de- 
cided, it  is  equally  within  the  power  and  jurisdiction  of  the 
orphans'  court  to  allow  it.  In  this  case,  however,  for  the  rea- 
sons already  given,  we  think  the  claim  of  the  wife  supported  by 
such  considerations  as  constitute  it  a  debt  recoverable  in  a  court 
of  law.  We  do  not  think  that  the  decision  of  this  court,  revers- 
ing the  decision  of  the  orphans'  court  allowing  the  claim,  can 
operate  to  bar  the  recovery,  it  being  the  exercise  of  an  appellate 
jurisdiction,  reviewing  the  order  of  an  inferior  court,  possessing, 
in  reference  to  the  subject  before  it,  a  prima  fade  jurisdiction 
only.  As  to  the  objection,  that  the  executors  transcended  their 
powers  in  demanding  the  execution  of  the  agreement,  before 
they  would  consent  to  pay  over  the  money  to  the  husband,  we 
think  that  it  is  entitled  to  no  consideration.  The  agreement 
having  been  entered  into  by  the  husband,  with  a  full  knowledge 
of  all  the  facts,  without  fraud  or  surprise,  and  being  founded 
upon  a  valid  consideration,  can  not  be  otherwise  than  obligatory. 
It  seems,  however,  that  the  executors  may  interfere  to  protect 
the  wife's  equity;  for  in  Kenny  v.  UdaU,  6  Johns.  Ch.  473, 
Chancellor  Kent  refers  to  a  case  where  it  appears  the  bill  was 
filed  by  the  executor  of  the  testator,  to  stay  the  husband  who 
had  instituted  a  suit  in  the  spiritual  court  for  his  wife's  legacy, 
liord  Mansfield  said,  it  made  no  difference  who  was  plaintiff  in 
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equity,  and  he  directed  that  the  money  should  be  disposed  of 
for  the  benefit  of  the  wife.  We  do  not  think  that  the  husband 
can  shelter  himself  under  a  mistake  of  the  law;  he  not  only  ap- 
pears to  have  taken  legal  advice  upon  the  subject  of  his  marital 
rights,  in  relation  to  the  legacy,  but  if  he  had  not,  there  is,  we 
think,  nothing  ia  this  case  to  except  it  out  of  the  operation  of 
the  general  rule,  that  ignorance  of  the  law  can  not  be  made 
available  with  a  full  knowledge  of  all  the  facts.  The  case  of 
Lammot  t.  Bowly^  6  Har.  &  J.  524,  was  decided  upon  a  principle 
wholly  inapplicable  to  this  case.  That  was  a  case  where  a  for- 
feiture of  title  would  have  been  incurred,  if  the  general  rule 
that  a  knowledge  of  the  law  in  civil  cases  shall  be  presumed, 
where  there  is  a  full  knowledge  of  the  facts,  had  been  permitted 
to  operate;  it  was  to  charge  the  party  with  a  fraudulent  conceal- 
ment of  title,  in  the  absence  of  actual  knowledge,  upon  the 
legal  presumption,  which  imputed  knowledge.  In  that  case, 
the  application  of  such  a  principle  was  looked  upon  as  being 
too  monstrous  and  unjust  to  receive  for  a  moment  the  counte- 
nance or  sanction  of  the  court;  it  was  a  doctrine  most  glaringly 
unjust,  and  alike  repudiated  by  the  rules  of  morality,  a  refined 
sense  of  justice,  and  the  principles  of  law.  It  was  therefore 
rejected.  We  think  there  is  nothing  in  the  objection  that  the 
claim  of  the  wife  against  her  husband's  estate  had  not  been  al- 
lowed by  the  orphans'  court;  the  decision  of  that  court,  whether 
&vorable  or  unfavorable,  not  having  a  conclusive  effect  upon 
the  question  when  submitted  to  a  court  of  law  for  adjudication. 
We  believe  we  have  now  taken  a  view  of  all  the  questions  in- 
volved in  the  prayers  made  by  the  respective  parties  in  the 
court  below,  and  upon  the  best  consideration  we  have  been  able 
to  give  to  the  subject,  we  approve  of  the  judgment  of  that 
tribunal,  and  think  it  ought  to  be  aflBrmed. 

The  first,  second,  third,  and  fifth  prayers  made  to  the  court 
below  by  the  counsel  for  the  plaintiff,  were  properly  rejected,  as 
being  mere  abstract  legal  propositions,  putting  the  agreement 
entirely  out  of  view,  upon  which  the  defendant  rests  her  claim 
to  retain.  The  fourth,  we  think,  was  properly  rejected  for  the 
reasons  before  expressed.  The  sixth  prayer,  as  to  the  binding 
effect  of  the  decision  of  the  court  of  appeals,  in  the  case  of  the 
appeal  from  the  orphans'  court,  was  properly  rejected  for  the 
reasons  already  given;  the  effect  of  the  agreement,  as  now 
proved,  not  being  in  the  view  of  that  court  when  the  decision 
was  made.  The  seventh  prayer  was,  we  think,  also  properly 
rejected;  for  the  reasons  already  given,  we  think  the  agreement 
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viBA  a  yalid  one,  and  supported  by  an  adequate  consideration. 
The  eighth  prayer,  founded  on  a  mistake  of  law,  for  the  reasons 
already  assigned,  was  likewise  properly  rejected.  The  ninth 
prayer  was  also  properly  rejected;  under  the  agreement,  it  was 
his  duly  to  invest;  no  laches  is  imputable  to  the  wife  or  exec- 
utor, so  as  to  create  a  forfeiture:  if  a  delusion  existed,  it  sprung 
from  his  bad  &ith,  he  having  always  declared  his  intention  to 
be  to  make  the  investment  according  to  contract.  The  tenth 
prayer  was  also  properly  rejected  for  the  reasons  already  given. 
The  proposition  contained  in  this  prayer  was  too  untenable  to  re- 
ceive for  a  moment  the  sanction  of  tiie  court;  that  is,  that  the 
claim  of  the  wife  was  totally  destitute  of  evidence  to  support  ii. 

The  court,  we  think,  were  right  in  rejecting  the  eleventh 
prayer,  for  the  reasons  already  given;  the  claim,  we  think,  did 
not  require  the  sanction  of  the  orphans'  court.  The  court,  we 
think,  were  right  in  rejecting  the  twelfth  prayer,  there  being  no 
evidence  in  the  case  to  sustain  it.  The  court  were  clearly  right 
in  rejecting  the  thirteenth  prayer;  there  was  evidence  sufficient 
to  go  to  the  jury  to  prove  such  promise.  The  court  were  right 
in  rejecting  the  fourteenth  prayer,  for  the  reasons  before  stated. 
The  court  were  right  in  rejecting  the  fifteenth  prayer,  for  reasons 
which  have  been  aheady  stated;  there  was  a  sufficient  consider- 
ation  to  sustain  the  promise.  The  court  were  right  in  rejecting 
the  sixteenth  prayer,  there  being  no  evidence  to  warrant  it. 

For  reasons  already  given,  the  court  were  right  in  rejecting 
the  seventeenth  prayer;  if  the  agreement  was  a  valid  one,  her 
consent  when  the  money  was  paid  under  it,  would  not  annul  or 
vacate  it.  She  was  entitled  to  the  benefit  of  it,  and  her  con- 
senting to  the  payment  of  the  money  when  it  was  paid,  without 
at  that  time  annexing  any  conditions  or  qualifications  to  such 
payment,  would  not  deprive  her  of  the  benefit  of  that  agree- 
ment. No  stipulation  on  her  part  was  necessary  for  the  proteo- 
tion  of  her  interest.  She  had  a  right  to  rely  upon  and  claim 
the  benefit  of  the  contract  which  had  been  made  by  the  execu- 
tors for  her  use.  The  court  were  also  right  in  rejecting  the 
eighteenth  prayer.  The  release  had  nothing  to  do  with  the 
agreement;  the  agreement  having  been  made,  the  release  was 
made  to  discharge  the  executors;  it  was  only  collateral  to  the 
agreement.  The  prayer  was  clearly  not  warranted  by  the  proof » 
and  was,  therefore,  properly  rejected.  The  nineteenth  prayer 
was  properly  rejected.  Mrs.  Stevenson  being  one  of  the  per- 
sonal representatives  of  her  husband,  could  institute  no  suit 
against  herself,  at  law;  the  act  of  limitations,  therefore,  did  not 
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ftpply  to  the  case,  and  created  no  bar  to  the  recoyeiy  of  her 
claim. 

The  court  were  right  in  granting  the  defendant's  prayer;  the 
record  containing  sufficient  evidence  to  warrant  the  jury  in  find- 
ing the  facts  upon  which  it  was  predicated.  The  judgment  of 
the  court  below  is  affirmed. 

Judgment  affirmed. 

Moral  Obuoatiok  or  Equitablb  Dutt  as  Gonsidbbation  fob  a  Pbom- 
U:  See  Ibirchild  y.  Bett,  3  Am.  Dec.  702;  KUboum  t.  Bradley,  Id.  273; 
Nixon  T.  Vanhiscy  8  Id.  618;  Cardtcell  v.  StrUher,  12  Id.  326;  Cooky.  Brad- 
ieiff  18  Id.  79;  MeMorris  y.  IJcmdon,  21  Id.  515;  note  to  Earnest  v.  Parhe^ 
27  Id.  287;  Valentine  v,  Fotter,  35  Id.  377.  The  prinoipal  case  ia  approved  on 
this  point  in  Bowie  y.  Stoneetrtet,  6  Md.  430;  WhUfidge  v.  Barry,  42  Id.  151. 

Wife's  Ek^niTABLB  Right  to  Mauvtenancb  where  her  hasband  is  com- 
pelled to  come  into  equity  to  get  poesession  of  a  legacy  or  other  property  be- 
longing to  her:  See  Olen  y.  Fieher,  10  Am.  Dec  310;  EOAot  y.  Waring,  17  Id. 
60;  Helma  v.  FraaruiacuB,  20  Id.  402;  DwoaU  y.  Fixrm&nf  Bank,  23  Id.  558, 
and  note;  Paraone  v.  Parsons,  32  Id.  362. 

Ao&EEMSNT  BY  HnsBAKD  TO  Makb  Pbotision  FOB  WiFB  out  of  her  share 
of  an  estate,  on  its  being  paid  orer  to  him,  is  valid  and  will  be  enforced: 
Drury  v.  Briscoe,  42  Md.  162;  Oswald  y.  Hoover,  43  Id.  369,  both  citing  State 
y.  Beigart.  A  wife  may  acquire  separate  property  in  eqnity  by  an  agree- 
ment with  her  hasband  without  the  intervention  of  tmstees:  Kennan  v.  PhU' 
lips,  37  Am.  Dec  438,  and  note.  A  contract  which  a  court  of  equity  will 
enforce  may  be  entered  into  by  a  husband  to  transfer  property  to  his  wife  for 
a  bona  fids  and  valuable  oonsideratioii  emanating  from  her:  Anoie  v.  8tmye» 
dfoeit  6  Md.  430,  dting  the  principal  case.  SeealsoXtfei  v.  Fleming^  18  Am. 
Dec  585. 

Husband's  Powbb  oykr  Wife's  Propebtt  acquired  by  descent:  See 
Parsons  v.  Parsons,  32  Am.  Dec  362.  As  to  when  a  bequest  to  a  wife  inures 
lo  her  husband's  boiefit^  see  Proctor  v.  Fertbee,  36  Id.  34. 

Hu8BAin>'s  Reduction  of  Wifb's  Choses  in  AonoN  to  Fobsbbsion:  Sea 
the  note  to  CapUnger  t.  StdUvan,  37  Am.  Dec  577. 

AoBBEMBNT  Madb  X7NDSR  MiSTAXB  OF  Law,  Efibov  OF:  See  Chomplm 
▼.  Layttn,  31  Am.  Dec  382;  Norton  v.  Marden,  82  Id.  132;  and  FreoaU  v. 
FUeh,  34  Id.  558,  and  other  cases  in  this  series  cited  in  the  notes  theretc. 
The  subject  of  ignorance  of  law  as  a  ground  for  relief  is  considered  in  the 
note  to  Storrs  v.  Barker,  10  Id.  323.  That  a  mistake  of  law  is  no  ground  of 
defense  against  a  contract  is  held,  citing  the  prinoipal  case,  in  Tosmg  v.  Froti, 
lMd.400. 

Abstbact  Insxruotions  upon  propositions,  which  there  is  no  evidence  to 
sustain,  need  not  and  should  not  be  given:  Irish  v.  Smiih^  11  Am.  Dec  648; 
Porter  v.  BMnson,  13  Id.  153;  Ilathom  v.  Stinson,  25  Id.  228;  Newman  v. 
Foster,  34  Id.  08.  To  the  same  effect,  citing  the  principal  case,  are  Orawfurd 
V.  BeaU,  21  Md.  235;  Wilson  v.  WUson,  37  Id.  18.  The  giving  of  erroneous 
abstract  instructions  is  no  ground  of  reversal  of  a  judgment:  Arthntr  v.  Broad- 
max,  37  Am.  Dec  707;  and  Chambers  v.  Bedell,  Id.  508. 

CoHCLUsiyBNESS  OF  Procekdinos  IN  ORPHANS*  CouBT:  See  Van  Dyke  v. 
Johnst  12  Am.  Dec  76;  McPherson  v.  Oiui/(/r,  14  Id.  642,  and  note;  Kemnedy 
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▼.  Waekmmah^  Id.  676;  Boaeh  t.  MortimU  XeMee,  27  Id.  746;  Btdmomi  ▼. 
OcUhu,  Id.  206;  KUngemmtUhr.  Beam,  LL  328;  Bank  of  Mwtimgmm  t.  Oar- 
paUer^  28  Id.  616.  An  affirmaaoe  of  »  decinon  of  aa  orphans'  eoart^  hj  the 
«OQrt  of  appeals,  addsnothuig  to  its  foroeaaa  judicial  act:  Warford  ▼.  Coiwimg 
14  lid.  656,  dtiDg  the  principal  case. 

8E4T0TI  OF  LnOTATIOlIB  DOSS  HOT   BOV  AOAZlfSr  KlUUUTIlrt  BWHS  tO 

rstun  for  a  deht  doe  himself:  8emme»  t.  Tommg,  10  Md.  247,  fallowing  the 


Diomov  OS  FoBMKB  ArrsAL  0  vor  Covcixmm  on  a  aeoond  appeal 
wiMre  the  faoti  aiB  not  the  same:  IH»bif  t.  PoHckmrwtt  29  Md.  67. 


Whitefobd  t;.  Bubgkmieb. 

n  Onx,  127.) 

To  DooBsmr  Wmrxss  bt  Fsoor  or  SrATEKum  Hade  bt  Hm  at  other 
tbnas  at  variance  with  his  testimony,  he  mnst  be  given  an  opportunity  to 
recollect  the  same  by  calling  his  attention  to  dates,  names,  and  circnm- 
stuoes,  bat  evidence  which  is  in  itself  incompetent  or  immaterial  csa 
not  be  introduced  under  cover  of  sach  statements. 

Pabtt  oak  not  Ihtbodugs  his  own  Siatxmxnts  17KDER  Color  of  Ixpxach- 
INO  a  witness,  by  asking  the  witness  whether  at  a  certain  time  certain 
declarations  were  not  made  to  him  by  soch  party,  to  which  he  made  a 
certain  reply,  respecting  the  fact  in  controversy,  slthoogh  the  interroga- 
tory is  accompanied  with  a  dedaratlon  of  a  pmpose  to  oontnidict  the 


OouBT  u  HOT  Bound  to  Dividv  Question  involving  several  members,  some 

of  which  are  competent  and  some  not,  and  to  admit  those  which  an  com- 

petentb 
Pastt  oan  not  Intboduob  Luttbb  Wbittbn  by  HriWiff.F  in  evidence  wliere 

his  verbal  declarations  to  the  same  effect  woold  be  inadmissible,  and  the 

testimony  of  the  receiver  of  the  letter,  he  being  a  competent  witness,  as 

to  whether  or  not  such  letter  inclosed  a  certain  bill,  is  the  beat  evidenoe 

of  that  fact. 
Dbclarations  of  Dbaweb  akx  Inadmissible  in  Favok  or  Indorsee  of  a 

bill  in  an  action  against  the  indorser,  because  the  drawer  is  a  competent 

witness,  and  his  testimony  is  better  evidenoe. 
Deolakations  or  Agent  atteb  the  Fact  to  which  his  authority  extends  are 

inadmissible  to  charge  his  principal,  especially  where  they  do  not  relate 

to  that  fact. 
Denial  or  Motion  roK  iNSXBOcnoN  Containino  Sevebai.  Pbopositionb 

is  not  error  if  any  of  the  propositions  are  untenable. 
pBOor  or  Service  or  Notice  or  Protest  must  be  Expucn  as  to  Time, 

and  therefore  proof  of  notice  **  some  time  in  January,"  is  insufficient. 
Party  may  Ask  Instruction  on  Testimony  or  Sinolb  Witness,  though 

there  is  other  testimony  on  the  same  point. 
Waiver  or  Notice  or  Protest  by  Indobser  of  bill  may  be  proved  under 

an  averment  of  notice,  although  such  indorser  received  no  consideration. 
Party  may  Require  Court's  Opinion  on  Question  or  Law,  arising  upon 

any  hypothesis  as  to  the  facts  in  testimony  iu  the  cause. 
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Pabtt  has  vo  Biobt  to  Modut  Ofpoksnt^  PKATxa  for  instniotioii, 
bttwd  upon  »  oertftiD  hypotheaia  m  to  iha  faetiy  ao  m  to  indnde  othflr 
facta,  againat  the  will  of  the  party  moving  for  tba  inatmction,  and  it  ia 
error  to  permit  any  each  modification. 

Bdbden  of  Pboof  IB  ON  Pabtt  Relying  on  Ditb  Noticb  of  non-accept- 
ance of  a  bill  to  charge  an  indoraer,  to  ahow  that  the  notice,  if  aent  by 
poet,  waa  tranamitted  by  the  firat  or  aeeond  mail,  or  if  aenred  peraonally, 
that  itwaaaarved  no  later  than  the  day  after  it  waa  received  by  the  holder. 

InRMrcnoN  Bvikgino  OFnriov  tbat  CoimsiKD  Fact  has  bbv  Pbotbd 
ia  emmeona,  becaoae  it  ia  calculated  to  biaa  the  Jozy. 

Pabt7  hayino  no  Intxkest  in  Bill  can  not  Sum  thbbbov,  bat  poeaea- 
aion  of  the  bill,  unless  shown  to  be  mala  fid^  ia  sufficient  evidence  of 
title  to  maintain  the  action,  when  the  bill  ia  either  payable  to  bearer,  or 
payable  to  order  and  indoned  in  blaoky  for  in  the  latter  eaae  the  holder 
may  at  the  trial  fill  up  the  indotaemaBt  to  himarif. 

Pboof  that  Pabtt  Suino  on  Bill  la  Mnn  Aobmt  of  the  holder,  having 
neither  title  nor  poaaeaaiott,  but  having,  before  action  brought,  returned 
the  bill  to  the  principal  who  haa  the  entire  and  ezdnaive  intereat,  will 
defeat  the  action,  though  the  agent  aued  in  hia  own  name  by  order  of  the 
prindpaL 

Mabtlavd  Svatuvb  ov  1825  Onrofo  Holdbb  of  Bnx  Bioar  io  Sira  thenon 
in  haa  own  name  where  it  is  indaraed  in  blank,  doea  not  extend  that 
right  to  one  who  haa  no  intereat  in  the  bill  aa  holder  or  owner. 

Irstbuction  that  thxbb  is  ho  Stidencb  to  prove  a  particular  fact  ahonld  be 
refuaed  if  there  ia  any  evidence  whatever  tending  to  prove  that  fact. 

ADMianoN  OF  Noncm  is  BviDBNcni  from  which  the  jury  may  find  notice  in 
due  time  and  form. 

AonON  Lots  ON  FBBSEMmBHT  Aim  NonOB  OF  NOB-AOOBPTANOB  of  a  bOl 

againat  an  indoraer,  without  waiting  for  demand  of  payment  at  maturity. 
PBoTBsr  OF  Inland  Bill  is  Pbima  Faoib  Btidbncb  that  notice^aa  been  aent 

or  delivered  aa  therein  atated  under  the  Maryland  statute  of  1837. 
KonoB  OF  D18HONOB  OF  Bill  Nkxd  not  bb  Sbnt  bt  Mail,  nor  if  so  sent  need 

it  be  indoaed  to  the  addreea  of  the  party  to  be  charged,  if  received  in  due 

time. 
Pboxbsv  Stacibo  NonoB  Fobwabdbd  to  Inbobsbb  undbb  Govbb  to  a  third 

peraon  ia  aufficient  under  the  Maryland  act  of  1837,  if  anpplemented  by 

proof  that  the  peraon  to  whom  it  waa  indoaed  aerved  it  in  due  time; 

eapecially  where  an  agent  for  collection  f orwarda  notice  for  the  indoraer 

under  cover  to  his  principaL 
Dbclabations  of  Compbtbnt  Witnbss  abb  Inadmissiblb  aa  evidence  even 

in  reply  to  other  teatimony. 
Pbatbb  fob  Instbuction  mat  Asbumb  as  many  Faoib  aa  the  party  thinka 

hia  teatimony  will  prove,  but  if  there  ia  no  l^gal  teatimony  to  prove  a  ain- 

gle  one  of  thoae  facte,  the  prayer  muat  be  denied. 

iNSXBUCnON  AUTHOBIZINO  JUBT  TO  FiND  QnB  OF  ThBEB  AlTBBNATE  AND 

DiSTiNOT  PBOFOsmoNS  OF  Faot,  without  Baying  which,  is  erroneoua. 
Pbatbb  fob  Instbuction  Involvino  Comfugatbd  Statbmbnt  which  it 
would  be  difficult  for  the  jury  to  undentand,  ahould  be  denied. 

Assumpsit  against  the  defendant,  aa  indorser  of  a  certain  bill, 
payable  to  his  order,  drawn  by  one  Chafee  on  oertain  parties  in 

Am.  Daa  Tou  XZZIX— 41 
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Charlefiton.  The  bill  was  indorsed  by  the  defendant  in  blank. 
There  was  a  subsequent  special  indorsement  to  the  plaintiflffl, 
signed  Th.  Pheniz,  which  was  erased  before  the  trial.  The 
plaintiffs  introduced  a  protest  of  the  bill  for  non-acceptance, 
signed  by  a  notary  in  Charleston,  stating  that  he  forwarded  no- 
tices to  ihe  drawer  and  indorsers  under  cover  to  *'  Th.  Phenix, 
Esq.,  cashier  of  Western  Bank,  Baltimore."  There  was  some 
CTidence  that  the  notice  was  received  by  the  bank  on  January 
11, 1840.  One  Taylor,  a  runner  for  the  bank,  testified  that  in 
January,  1840,  '*  what  time  in  that  month  he  could  not  say,"  he 
took  the  notices  of  protest  for  the  defendant  and  Chafee  to  the 
defendant,  and  informed  him  what  they  were,  and  was  told  by 
the  defendant  to  take  them  to  Chafee,  which  he  did,  and  Chafee 
being  absent,  left  them  with  his  family  at  his  dwelling-house. 
Phenix,  the  cashier  of  the  bank,  testified  that  he  subsequently 
called  on  the  defendant  for  payment,  when  the  defendant  ob- 
jected that  he  had  not  notice  of  non-payment,  but  admitted 
that  he  might  have  had  notice  of  non-acceptance.  The  defend- 
ant, on  cross-examination,  asked  the  witness  if  he  had  never 
stated  that  he  had  given  the  defendant  notice,  to  which  he  re- 
plied that  he  never  had.  The  defendant  then,  for  the  purpose 
of  discrediting  the  witness,  asked  him  if,  after  the  suit  was 
brought,  he  did  not  call  on  the  defendant  to  settle  the  matter, 
and  if  the  defendant  did  not  then  state  to  him  that  he  had  x^ 
ceived  no  notice  of  non-acceptance  or  non-payment,  and  if  the 
witness  did  not  reply  that  he  was  mistaken,  and  that  he,  the  wit- 
ness, gave  him  the  notice,  to  which  the  defendant  rejoined  that 
neither  he  nor  any  one  else  had  done  so.  The  question  was  ex- 
cluded, and  the  defendant  excepted.  The  plaintiffs  further  proved 
that  the  bill  was  discounted  by  the  Western  Bank,  and  forwarded 
to  the  plaintiffs,  as  agents,  for  collection.  In  September,  1840, 
several  months  after  the  maturity  of  the  bill,  the  plaintiffs  returned 
it  to  the  bank,  who  notified  the  defendant  of  its  non-payment. 
The  plaintiffs  then,  for  the  purpose  of  showing  an  interest  in  the 
bill,  or  possession  thereof  at  the  time  suit  was  brought,  offered  in 
evidence  a  letter  dated  October  7, 1840,  written  by  themselves  to 
Thomas  Phenix,  acknowledging  the  return  of  the  bill,  stating  the 
fact  of  protest  and  notice  of  non-acceptance,  and  that  owing  to 
the  negligence  of  one  of  their  employees,  the  bill  was  then  laid 
away  and  overlooked.  The  letter  further  stated  that  the  plaintiffs 
would  make  up  any  balance  that  might  remain  due  on  the  bill  after 
the  bank  had  got  all  it  could  out  of  the  drawer  and  indorser,  and 
said:  ''  We  therefore  return  you  the  draft  with  protest  for  non- 
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acceptance."  The  letter  was  admitted,  and  the  defendant  ex- 
cepted. The  third  ezception,  being  abandoned,  need  not  be  stated. 
The  plaintifis  alao  offered  eyidence  to  show  that  shortly  after  the 
notices  must  hare  been  received,  Ohafee  called  at  the  Western 
Bank,  and  stated  that  the  bill  would  be  paid  at  matariiy,  not- 
withstanding the  protest.  The  evidence  was  admitted,  and  the 
defendant  excepted.  The  defendant  submitted  fourteen  prayers 
for  instructions.  The  first,  second,  third,  fifth,  and  eighth, 
being  granted,  need  not  be  stated.  The  ninth  and  thirteenth, 
relating  to  a  question  of  usuiy,  were  abandoned.  The  others 
were  in  substance  as  follows:  4.  That  Taylor's  evidence  was  not 
sufficient  proof  of  notice  of  non-acceptance  to  the  defendant, 
and  that  a  waiver  of  notice  could  not  be  proved  under  an  aver- 
ment of  notice,  if  the  defendant  received  no  consideration; 
6.  That  to  enable  the  plaintiffs  to  recover,  they  must  show  pre- 
sentment, refusal  to  accept,  and  notice  thereof  sent  to  the  de- 
fendant, by  the  first  or  second  mail  thereafter,  or  if  the  notice 
was  sent  under  indosure  to  Phenix,  that  it  was  served  on  the 
defendant  not  exceeding  one  day  after  its  receipt,  and  that  the 
burden  of  proof  on  these  points  was  on  the  plaintiffs;  7.  That 
if  the  Western  Bank  were  the  owners  and  holders  of  the  bill 
when  the  action  was  brought,  the  plaintiffs  could  not  recover, 
though  the  suit  was  brought  in  their  names  by  order  of  the 
bank;  10.  That  all  testimony  for  the  plaintiffs  as  to  Ohafee's 
acts  and  declarations  was  inadmissible;  11.  That  there  was  no 
evidence  of  due  notice  to  the  defendant;  12.  That  demand  of 
payment  at  maturity  and  notice  of  non-payment  were  necessary 
to  enable  the  plaintiffs  to  recover;  14.  That  the  protest  was  not 
evidence  of  notice  of  non-acceptance  having  been  duly  for- 
warded. The  court  refused  all  these  prayers,  except  the  sixth, 
which  was  given  with  a  modification  annexed  by  the  plaintiffs 
to  the  effect  that  circumstantial  evidence  of  notice  was  sufficient, 
and  that  the  protest  and  testimony  of  Taylor  and  Phenix  were 
sufficient  evidence  for  the  jury  to  infer  notice.  The  plaintiffs 
also  submitted  a  prayer  for  instruction,  which  was  granted  by 
the  court,  to  the  effect  that  Taylor's  testimony  and  the  declara- 
tions of  Ghaf  ee,  offered  as  evidence  in  reply  to  certain  testimony 
introduced  by  the  defendant,  were  admissible  to  prove  that 
Chafee  received  notice,  and  that  the  same  proofs  in  connection 
with  the  protest  and  the  defendant's  declarations  to  Phenix  were 
evidence  from  which  the  jury  might  infer  that  notice  was  given 
to  the  defendant  as  required  by  the  defendant's  fifth  prayer,  or 
at  l^ast  were  evidence  that  the  notices  taken  by  Taylor  to  the 
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4rf«ndaiit  and  afterwards  to  Ohafee's  houae  were  notices  of 
Miii-«oeeptaiioe  of  ibis  bill,  or  at  least  eyidenoe  to  oonfiim  Tay- 
lor's testimony.  The  defendant  excepted  to  the  refusal  of  Ids 
fnayers,  inchiding  the  modification  of  the  sixth,  and  to  the 
granting^  of  the  plaintiffs  jxrayer,  and  after  Terdict  and  jndg^ 
ment  against  him  appealed  to  this  court. 

Wahh  and  Stchardaon^  for  the  appellant. 

McMahon,  for  the  appellees. 

By  Court,  Chambbbs,  J.  Of  the  numerous  questions  arising 
on  Ihis  record  for  our  decision,  the  first  is,  whether  the  testimony 
wUoh  the  defendant  proposed  to  offer,  and  to  which  the  pMat- 
iff  objected,  as  stated  in  the  first  bill  of  exceptions,  was  admis- 
siUe.  It  is  certainly  a  sound  rule,  that  before  yon  can  discredit 
a  witness  by  proof  of  his  having  made  statements  at  variance 
with  his  tesidmony,  you  must  first  afford  to  the  witness  whom  it 
is  intended  to  impeach,  a  full  and  feir  opportnnily  to  recollect, 
by  calling  his  attention  to  dates,  names,  or  other  attendant  cir- 
csmstances  connected  with  the  matter  about  which  he  is  to  be 
charged,  to  have  made  difiSarent  statements.  But  in  the  matter 
of  the  testimony  which  it  is  proposed  to  contradict,  or  in  the 
■^TiTiar  of  arming  at  it,  the  party  will  not  be  allowed  to  violate 
any  pontive  law  of  evidence.  It  is  not  permitted  to  ask  a  wit- 
ness any  feet  which  fancy  or  idle  curiosity  may  suggest,  for  the 
purpose  of  disproving  it  by  anothor  witness;  nor  is  it  proper  to 
ask  a  witness  with  the  same  view,  of  a  fact  proper  in  itself  to  be 
proved  in  the  cause,  if  the  only  knowledge  of  such  fact  has  been 
obtained  through  a  source  which  the  rules  of  evidence  do  not 
recognize  as  competent. 

It  is  an  unbending  rule  of  evidence,  subject  to  very  few  and 
well-defined  exceptions,  that  a  party  can  not  offer  in  evidence 
his  own  declarations  in  relation  to  the  subject  in  controversy; 
and  to  ask  a  witness  to  repeat  what  a  party  interrogating  him 
has  said,  although  such  interrogatory  be  accompanied  with  a 
declaration  of  his  purpose  to  contradict  the  answer,  might  often 
lead  to  the  introduction  of  evidence  as  effectually  destructive  of 
this  rule  as  if  no  such  purpose  were  avowed  as  a  motive  for  it. 
In  the  testimony  proposed  to  be  given,  and  which  the  court  be- 
low allowed  to  be  asked,  were  certain  declarations  of  the  defend- 
ant himself  in  relation  to  the  fact  then  in  controversy.  We  think 
the  court  properly  refused  to  permit  the  defendant  to  give  evidence 
of  his  own  declarations  that  he  was  not  liable,  and  had  not  re- 
ceived notice  of  protest;  nor  do  we  think,  as  one  of  the  counsel 
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has  saggesied,  that  where  a  question  is  proposed  to  'be  aalced  ci 
a  "witness,  which  involyes  several  diatinot  membeis,  the  court  m 
bound  to  select  from  the  question  such  membezs  of  it  as  might 
be  admissible  if  unaccompanied  by  others  with  in^uch  it  is  eoa^- 
neoted,  and  say  that  such  particular  portions  of  the  Aeetinx)nj 
are  proper. 

The  second  exception  raises  the  question  whether  the  phini- 
iffs  letter  of  the  seventh  of  October,  1840,  was  admiseible  evi- 
dence. By  an  agreement  of  counsel,  it  is  admitted  the  letter 
was  written  and  addressed  by  the  appellees,  but  there  is  no  proof 
of  the  time  when  it  was  written,  none  tfaatitwasreeeived  by  the 
person  to  whom  it  was  addressed,  or  that  it  did  in  fsct  indoee 
tiie  bill  of  exchange.  Waiving  however  these  objeetions,  we  oaa 
not  distinguish  between  the  statements  reduced  to  writing  in  this 
letter,  and  the  same  statements  by  the  same  persons  at  the  sasM 
time  and  under  similar  circumstances,  made  verbally.  If  tim 
person  to  whom  the  letter  vms  addressed  had  been  called  to  prove 
that  the  appellees,  plaintiffs  below,  had  made  to  him  the  same 
declarations  verbally,  it  would  have  been  in  direct  violation  of 
that  admitted  role  of  evidence  which  prohibits  a  party  from  testi* 
fying  in  his  own  case;  and  in  this  case  the  facts  show  that  it  was 
made  evidence  in  despite  of  another  principle,  which  requires 
the  beet  evidence  the  nature  of  the  fact  affords.  T.  Pbemx,  tim 
person  to  whom  the  letter  was  addressed,  by  whom  the  note  was 
received  if  sent  with  the  letter,  was  a  witness  in  the  cause,  and 
was  competent  to  prove  all  that  the  letter  itself  is  said  to  have 
been  designed  to  prove.  We  think  the  letter  was  not  therefore 
admissible.  The  third  exception  has  been  abandoned,  and  we 
therefore  have  only  to  affirm  the  opinion  expressed  in  it. 

We  differ  wiOx  the  court  below  in  the  opinion  expressed  in 
the  fourth  bill  of  exceptions.  Chafee  was  a  competent  witness 
in  the  cause,  and  his  testimony  upon  oath  was  better  evidence 
for  any  purpose,  or  in  any  view,  than  the  testimony  of  his 
declarations  derived  through  a  third  person.  The  appellee's 
counsel  endeavored  to  evade  the  force  of  this  objection,  by  in- 
sisting that  Chafee  must  be  regarded  as  the  agent  of  the  appel- 
lant, the  defendant  below,  who  for  that  reason  could  be  charged 
upon  his  agenf  s  admissions.  If  an  agency  be  established,  it  is 
generally  true  that  an  admission  of  the  agent  while  in  the  ex- 
ecution of  his  agency  is  admissible  to  charge  his  principal.  But 
the  only  authority  which  by  possibility  can  be  claimed  for  the 
witness  Chafee,  was  an  authority  to  receive  the  notice  of  protest 
sent  to  appellee.    Admitting  for  the  argument  that  there  was 
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saoh  an  authorify,  his  declarations  made  at  the  hank  at  a  suhse- 
quent  tune,  and  in  reference  not  to  the  notioe  to  appeUant,  hut 
to  himself,  could  not  be  regarded  as  being  in  the  execution  of 
such  authority. 

In  the  fifth  exception,  the  court  below  was  called  upon  by  the 
appellant,  the  defendant  below,  to  instruct  the  juiy  on  fourteen 
different  points.  The  court  gave  instructions  on  five  of  these 
points  as  asked  for.  To  one  of  them  the  appellee,  plaintiff  be- 
low, proposed  a  modification,  and  it  was  given  with  the  modifi- 
cation annexed.  One  instruction  was  asked  for  by  the  appellee, 
which  was  given.  The  appellant's  counsel  has  rightly  abandoned 
the  two  points  raised  on  the  question  of  usury,  and  the  remain- 
ing questions  present  themselves  for  decision.  The  first  in 
order  contains  two  distinct  propositions  of  law,  one  that  Tay- 
lor's testimony  was  not  sufiident  to  prove  notice  of  protest;  the 
other  that  proof  of  waiver  of  notice  would  not  support  the 
action  if  the  appellant  received  no  consideration. 

To  entitle  an  appellant  to  a  reversal  for  error  in  instructions, 
he  must  make  good  all  the  propositions  contained  in  his  motion, 
however  numerous  they  may  be.  Hence  the  prudence  of  pre- 
senting^ a  single  and  explicit  point  to  the  consideration  of  the 
court.  If  the  first  of  the  two  propositions  before  us  had  been 
presented  srogly,  we  should  say  it  was  sustained.  The  amount 
and  importance  to  the  community  of  negotiable  paper,  has 
occasioned  a  system  of  law  as  applicable  to  it,  peculiar  in  many 
respects.  Its  apparent  strictness  has  been  found  by  long  ex- 
perience a  necessary  preventive  to  serious  mischief.  The 
necessity  which  introduced  it  continues  to  demand  an  exact  con- 
f  ormity  to  its  terms.  In  no  department  of  this  system  is  theirs 
required  mote  unyielding  compliance  with  its  rigorous  demands, 
than  in  regard  to  notice  of  protest.  Certain  technical  rules  as 
to  the  time  and  manner  of  serving  it  have  been  adopted,  and  no 
question  about  consequent  loss  or  otherwise,  or  about  abstract 
notions  of  justice  or  equity,  can  be  started  with  the  view  to  ex- 
empt a  party  ^m  their  observance.  It  is  admitted  that  it  was 
necessary  in  the  present  case  that  notioe  of  protest  should  have 
been  served  on  the  appellant  not  later  than  on  Monday,  the 
thirteenth  of  January,  1840,  on  the  hypothesis  most  favorable 
in  this  respect  to  the  appellees;  that  is,  assuming  that  notioe  of 
protest  was  addressed  under  cover  to  T.  Phenix.  The  necessity 
for  plain  and  satisfactory  proof  as  to  the  time  of  service  has  al- 
ways been  insisted  on.  Certainly  it  may  be  proved  by  dronm- 
stantial  testimony,  but  the  circumstances  must  point  not  to 
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notice  at  some  tinie,  but  to  nbtice  on  the  day  when  the  pariy  had 
a  right  to  expect  and  receive  it.  In  Latoson  v.  Sherwood^  1 
Stark.  814,  the  proof  was  on  one  of  two  days,  bat  the  court  held 
it  not  sufficiently  certain.  Here  Taylor  says  it  was  **  some  time 
in  January." 

It  has  been  urged  that  the  testimony  of  one  witness  can  not 
be  selected  from  a  mates  of  testimony  with  which  it  is  con- 
nected, and  bo  made  the  subject^f  such  an  instruction.  It  well 
may,  and  doubtless  often  does  hapi>en,  that  a  fact  is  satisfac- 
torily proved  to  the  jury  by  the  testimony  of  several  different 
witnesses,  each  testifying  to  distinct  parts  of  a  transaction, 
when  the  evidence  given  by  either  one,  would  not  prove  the  fact. 
Still  we  do  not  perceive  the  propriety,  or  principle  or  authority, 
of  restraining  a  pariy  from  attacking  the  evidence  of  either  of 
the  several  witnesses  as  to  its  sufficiency.  He  may  be  able  to 
impeach,  contradict,  or  explain  the  testimony  of  the  others,  and 
thus  make  it  quite  important  to  have  the  legal  effect  of  the  one 
witness  declared  by  the  court.  If  he  fails  to  contradict  it  in 
any  part,  or  if  the  opposite  pariy  apprehends  misconception  on 
the  part  of  the  jury  from  such  an  instruction,  the  effectual  rem- 
edy is  at  hand  by  asking  an  instruction  on  the  whole  testimony 
taken  together.  But  although  this  first  proposition  is  tenable, 
the  court  correctly  refused  to  give  the  fourth  instruction  asked 
for,  because  the  second  proposition  involved  in  it  could  not  be 
sustained.  We  hold  it  clear,  as  well  upon  principle,  as  from 
adjudged  cases,  that  a  party  may  waive  the  privilege  of  claiming 
notice  of  protest,  as  he  may  any  other  right  which  the  law  has 
secured  to  him.  The  authorities  cited  in  the  argument  show 
that  this  is  regarded  as  settled  law  elsewhere,  and  in  the  late 
case  of  DuvaU  v.  Ihrmers'  Bank^  9  Gill  &  J.  31,  this  court 
assumed  such  to  be  the  law  in  Maryland,  although  the  objection 
was  urged  then,  as  it  is  now,  that  the  declaration  expressly 
alleged  notice. 

The  next  question  we  are  to  consider  in  this  exception  is, 
whether  there  be  anything  of  which  the  appellant  can  complain 
in  reference  to  the  giving  of  the  sixth  of  the  instructions  asked 
for  by  him.  We  hold  it  to  be  the  privilege  of  a  party  to  raise 
any  question  of  law  arising  out  of  the  facts  of  the  case,  and  to 
demand  the  opinion  of  the  court  distinctly  upon  it.  If  the  op- 
posite party  believes  that  other  facts  not  embraced  in  the 
hypothesis  assumed,  are  properly  calculated  to  justify  an  appli- 
cation for  other  and  different  instructions,  he  has  the  equal  priv- 
ilege of  asking  an  opinion  on  the  additional  facts,  but  not  the 
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privilege  of  cohtrolIiBg  and  modifying  the  hypothesis  of  his 
antagonist.  To  allow  this,  wonld  often  defeat  a  most  important 
right.  The  illustration  may  be  found  in  the  case  before  us. 
Assuming,  as  the  appellant's  sixth  instruction  does,  that  the 
appellee  would  rely  on  proof  of  presentment  and  notice  of 
non-acceptance,  and  not  on  a  waiver  of  notice,  it  is  not  denied 
that  it  contained  the  law  of  the  case,  ^correctly  asserting  that 
notice  must  be  proved  as  therein  stated,  and  that  the  burden  of 
proof  was  upon  the  plaintiff  in  the  cause.  The  assertion  of  this 
proposition  was  of  no  sort  of  importance  to  the  appellant,  unless 
he  could  satisfy  the  jury,  that  the  plaintiff  below  had  failed  to 
exhibit  the  proof  which  the  court  declared  it  to  be  neoeasaiy  for 
him  to  produce.  He  thereby  virtually  denied  the  existenoe  of 
such  proof.  It  would  therefore  be  manifestly  suicidal  for  him 
to  subjoin  to  the  instruction  asked  for,  the  further  opinion  of 
the  court  that  the  jury  might,  in  the  facts  enumerated  in  the 
modification,  find  the  proof  required.  In  efiEect,  it  malces  the  ap- 
pellant to  ask  the  court  to  say  to  thejuiy,  "  the  plaintiff  can  not 
recover  without  a  certain  description  of  proof,  but  the  facts 
in  evidence  may  be  regarded  as  such  proof.''  No  party  can 
be  coerced  into  such  an  attitude.  If  the  proposition  asked  for 
is  not  justified  by  the  evidence,  or  is  not  in  accordance  with  the 
court's  opinion  of  the  law,  they  may  refuse  it  altogether,  or  they 
may  state  in  what  respects  they  dissent  from  it,  but  the  opposite 
party  has  not  the  right  to  annex  modifications  to  it  against  the 
consent  of  the  parfy  moving  it.  Although  the  exception  does 
not  explicitly  state  this  as  one  of  the  grounds  on  which  it  was 
taken,  yet  the  generality  of  its  terms  will  include  this  as  well  as 
every  other  ground  of  complaint.  We  think  the  court  were 
wrong,  therefore,  in  declining  to  give  the  sixth  instruction  with- 
out the  modification.  We  tlunk  too,  that  the  language  in  which 
that  modification  was  expressed,  was  calculated  to  lead  the  jury 
to  a  conclusion  which  the  court  certaraly  could  not  have  designed 
to  influence.  "  The  proof  by  the  witness  Taylor  of  the  actual 
delivery  of  certain  notices  of  protest  to  the  defendant,"  these 
expressions  might  readily  be  regarded  by  the  jury  as  evincive  of 
a  decided  opinion  that  Taylor  had  proved  an  actual  delivery  of 
notice  to  defendant,  and  yet  it  is  very  manifest  that  this  was 
one  of  the  contested  facts  in  the  cause,  upon  which  of  course  the 
jury  should  act  without  the  slightest  bias  from  the  court. 

In  the  seventh  instruction,  the  court  informed  the  jury  that 
if  the  suit  was  brought  in  the  name  of  the  plaintiffs  below,  by 
order  of  the  Western  Bank,  it  was  not'  sufficient  to  defeat  the 
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action  to  show  that  the  bank  "was  the  owner  and  holder  of  the 
note  at  the  time  the  suit  wasinstitated.  AHflnTning  the  language 
used  to  import  the  entire  and  ezdusiTe  interest  in  the  bill  and 
its  possession,  we  do  not  concur  in  that  opinion.  The  authori- 
ties produced  by  the  appellee's  counsel,  and  the  principles  de- 
duced from  them,  are  not  denied.  Possession  of  a  note  indorsed 
in  blank,  will  enable  the  party  haying  it  to  maintain  suit,  except 
mala  fides  be  proved.  Courts  will  never  inquire  whether  a 
plaintiff  sues  for  himself  or  as  trustee  for  another;  nor  into  the 
light  of  possession,  unless  on  an  allegation  of  maUi  fides;  and 
blank  indorsements  may  be  filled  up  at  the  moment  of  the  trial. 
None  of  these  propositions  can  gOTcm  this  case.  It  is  a  principle 
of  uniyersal  application,  that  actions  at  law  are  to  redress  wrongs 
or  enforce  rights.  The  quantum  of  the  injury  or  the  value  of  the 
rights  may  not  be  weighed,  but  to  complain  of  an  injury  indicted, 
or  a  right  violated,  when  that  injury  was  exclusively  inflicted  on 
another,  or  the  right  exclusively  the  property  of  another,  with- 
out any  interest  in  the  plain  MX  would  certainly  be  an  anomaly 
in  the  law.  None  such  is  found  in  the  particular  department 
we  are  considering.  If  a  bill  has  been  transferred  by  indorse- 
ments, all  of  them  in  full,  it  can  only  be  sued  on  by  the  special 
indorsee:  Stozy  on  B.  Exch.  230,  231,  sees.  207,  208.  Why  is 
it  so  ?  Certainly  for  the  reason  that  as  no  interest  in  such  a  bill 
can  pass  by  delivery  alone,  the  entire  interest  in  legal  contem- 
plation remains  in  the  last  indorsee,  and  all  others  are  strangers 
in  interest. 

A  bill  payable  to  bearer,  or  a  bill  payable  to  order  and  in- 
dorsed in  blank,  will  pass  by  delivery,  and  bare  possession  is 
prima  facie  evidence  of  title;  and  for  that  reason  possession  of 
such  a  bill  will  entitle  the  holder  to  sue.  The  law  is  not 
changed  by  any  consideration  of  the  character  of  parties  as 
principal  or  agent.  If  an  agent  receive  a  bill  with  all  the  in- 
dorsements in  full,  and  the  last  in  full  to  his  principal,  the  agent 
can  not  sue  in  his  own  name;  or  if  the  indorsements  are  in  blank, 
and  he  were  to  fill  it  up  to  himself  or  his  principal,  it  could  not 
be  sued  on  in  the  name  of  a  stranger.  Some  interest  must  ap- 
pear. It  may  be  said  that  where  all  the  indorsements  are  in 
full,  the  last  indorsee  may  sue  for  the  use  of  the  actual  holder' 
True  he  may,  and  this  confirms  the  principle  we  assert,  the  in- 
dorsee being  the  legal  plaintiff. 

In  the  case  before  us,  the  appellant,  the  defendant  below, 
claimed  that  by  the  evidence,  it  appeared  that  the  plaintLBb  in  the 
action  had  received  the  bill  merely  as  agents  lor  the  Western 
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Bank,  to  whom  they  had  returned  the  bill  prior  to  the  suit,  and 
that  the  bank  continued  to  be  the  owners  and  holders  ef  the 
bill.  The  case  of  Clark  y.  Pigot,  1  Salk.  126,  has  much  anal- 
ogy to  the  present  in  principle.  There  Clark,  having  a  bill  pay- 
able  to  himself  or  order,  put  his  name  upon  it,  leaving  a  vacant 
space  above,  and  sent  it  to  his  friend  J.  S.,  who  got  it  accepted. 
Upon  suit  brought  by  Clark  against  the  acceptor,  it  was  ob- 
jected that  J.  S.  should  have  brought  suit,  and  not  Clark.  It 
was  held  that  J.  S.  might  have  made  himself  indorsee  by  filling^ 
up  the  blank  to  himself,  and  then  the  property  in  the  bill  would 
have  passed  to  him,  and  he  alone  could  have  maintained  the  ac- 
tion; or  he  might  act  as  servant  to  Clark  (of  which  his  failure  to 
fill  the  blank  was  regarded  as  proof),  and  thus  leave  the  property 
of  the  note  and  the  right  of  action  in  Clark.  It  would  seem  that 
striking  out  the  name  of  T.  Pheniz,  and  returning  the  bill  by  the 
appellees  to  the  Western  Bank,  would  be  at  least  as  strong  evi- 
dence of  their  acting  as  agents  for  the  bank  in  the  present  case. 
The  legal  interest  in  such  a  bill,  payable  to  order  with  full  indorse- 
ments, can  pass  only  by  indorsement,  and  the  person  holding  it, 
though  for  full  value,  has  but  an  equitable  interest,  which  the 
oourt  will  protect  to  the  same  extent  as  it  does  VbJd  equitable 
interests  of  those  for  whose  use  actions  are  instituted  upon  choses 
in  action  not  negotiable.  The  decisions  in  this  court  have  been 
in  perfect  consistency  with  these  views. 

In  Hudson  v«  Ooo3win,  5  Har.  &  J.  115,  it  .was  held  that  a 
plaintiff  was  not  entitled  to  recover  on  a  promissory  note  pay- 
able to  order,  because  the  indorsement  was  in  blank,  although 
he  might  have  filled  it  up  at  any  time  before  verdict.  The  same 
point  was  ruled  in  Day  v.  Lyon,  6  Id.  140.  In  Kiersied  v.  Bog- 
€rs,  6  Id.  282,  it  was  held  that  a  blank  indorsement  might  be 
filled  up  by  the  holder  at  the  time  of  the  trial;  that  if  filled  up 
and  made  payable  to  himself,  the  holder  must  sue  as  indorsee, 
but  if  not  filled  up  he  may  sue  in  the  "  name  of  the  indorsee," 
meaning  of  course,  for  the  use  of  the  holder.  In  that  case  the 
indorsements  were  in  full,  and  the  last  of  them  to  the  plaintiff, 
who  had  indorsed  their  names  in  blank,  but  had  retained  the 
bill,  or  at  all  events  held  it  at  the  institution  of  the  suit;  and 
the  court  say  the  plaintiff  had  not  parted  with  any  interest  in 
the  bill  by  the  act  of  indorsing  it  in  blank.  The  act  of  1825,  c. 
35,  passed  since  these  cases  were  decided,  provides  that  no  judg- 
ment shaU  be  set  aside  because  of  the  indorsement  being  in 
blank,  and  in  effect  gives  to  a  plaintiff  all  the  advantage  from  a 
blank  indorsement  which  he  could  derive  from  an  indoxBement 
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in  full,  so  &r  as  his  right  of  action  is  a£Eeoted.  Any  holder 
therefore  ivith  a  blank  indorsement,  may  now  sue  in  his  own 
name,  but  the  act  of  1825  can  not  be  construed  to  extend  the 
right  of  action  to  one  who  has  no  interest  in  the  bill,  either  as 
holder  or  owner. 

In  BowiSf  use  o/Ladd,  v.  DuvaU,  1  Gill  &  J.  175,  the  note  was 
given  by  Duvall  to  Bowie,  and  by  him  indorsed  in  full  to  Ladd. 
The  suit  was  in  the  name  of  Bowie  for  the  use  of  Ladd.  The 
court  after  referring  to  the  statute  of  3  and  4  Anne,  c.  9,  which 
put  promissory  notes  and  bills  of  exchange  on  the  same  f  oot- 
iiig>  say:  ^'  When  a  bill  of  exchange  is  indorsed  in  full,  all  the 
legal  interest  is  transferred  to  the  indorsee,  and  he  alone  is 
qualified  to  maintain  a  suit."  And  it  was  held  accordingly,  that 
Ladd  should  have  been  the  legal  plaintiff,  and  could  not  sup- 
port the  suit  in  the  name  of  Bowie  for  his  use.  Yet  if  Ladd 
had  indorsed  his  name  in  blank,  and  transferred  the  note  to  a 
third  person,  there  can  be  no  doubt,  without  reference  to  our 
act  of  1825,  that  such  third  person,  being  the  holder  of  the  note, 
might  hare  sued  in  his  own  name  and  have  filled  up  the  blank 
indorsement  at  the  trial,  making  it  payable  to  himself,  or  with- 
out filling  the  indorsement  might  haye  sued  in  the  name  of 
Ladd  for  his  use.  But  that  in  such  a  case  as  the  one  last  men- 
tioned, to  wit,  a  blank  indorsement  and  delivery  of  the  note  by 
Ladd  to  a  third  person,  a  stranger  not  having  any  legal  interest 
in  the  note,  either  by  the  terms  of  the  indorsement  or  by  the 
possession  of  the  note,  could  have  maintained  the  suit  in  the 
name  of  such  stranger,  we  can  not  agree.  And  such  is  the  hy- 
pothesis of  the  instruction  asked  for  in  the  case  at  bar,  and 
which  for  the  reasons  assigned,  we  are  of  opinion  the  court 
should  have  granted. 

The  tenth  instruction  was  upon  the  admissibility  of  the  acts 
and  declarations  of  Chafee,  in  regard  to  which  we  have  given 
our  views  in  discussing  the  fourth  exception.  We  will  only  add, 
that  there  appears  to  be  no  act  of  Chafee,  in  evidence,  except  his 
going  to  the  bank,  and  we  have  treated  the  exception,  therefore, 
as  if  it  were  an  objection  to  his  declarations.  If  any  act  of  his, 
affecting  in  any  manner  the  issue  in  the  cause,  had  been  the  sub- 
ject of  the  exception,  we  should  consider  it  as  properly  admissi- 
ble by  any  competent  witness,  as  any  other  fact. 

The  court  properly  refused  the  eleventh  instruction  asked  for. 
It  is  a  settied  principle  that  the  court  will  not  instruct  the  jury 
in  such  unequivocal  terms,  if  there  be  any  evidence  whatevei 
tending  to  prove  the  issue. 
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The  deolarations  of  the  appellant  to  T.  Phenix  had  been  giyen 
in  eridenoe;  they  were  to  be  weighed  by  the  juzy.  The  oounsel 
seemed  to  admit,  and  the  aathorities  certainly  show,  that  admis- 
sion of  notice  is  evidenoe  on  which  the  jury  may  find  notice  in 
due  time  and  in  due  form:  Vide  Lwndy  ▼.  Bobertaan,  7  East,  287; 
Booth  y.  Jacobs,  28  Eng.  Ck>m.  L.  401;  Doeexdem,  EUdsY.  Hardy, 
88  Id.  837;  Broumdl  y.  Bonney,  41  Id.  427;  OurleurisT.  Carfidd, 
Id.  790;  1  Ijeigh,  448  [miscited;  probably  Walher  y.  Laverty, 
6  Munf.  488];  and  Tebbetts  y.  Doivd,  28  Wend.  879. 

We  think  the  court  below  properly  refused  the  twelfth  instmc* 
tion.  It  can  no  longer  be  considered  an  open  question,  whether 
an  action  will  lie  upon  notice  of  presentment  and  non-acceptance 
of  a  bill  of  exchange,  without  waiting  for  denuind  of  payment  at 
the  maturity  of  the  bill.  The  holder  is  not  bound  to  present  a 
bill,  payable  on  a  certain  day  after  date,  for  acceptance;  unless 
indeed  he  be  an  agent  to  get  it  accepted,  or  to  collect  it:  Van 
Wart  y.  WooUey,  5  Dow.  &  By.  874;  8  Bam.  &  Oiess.  489;  Chit, 
on  BiUs,  800.  If  it  be  presented,  and  acceptance  is  refused,  it  is 
dishonored,  and  immediate  notice  must  be  giyen  to  the  parties 
who  are  to  be  charged:  Bank  of  Washington  y.  IHplet  and  Neale, 
1  Pet.  25;  Toumsley  y.  SumraU,  2  Id.  170.  That  the  drawer  or 
indorser  may  forthwith  be  sued  upon  the  protest,  without  wait- 
ing for  demand  of  payment,  is  abundantly  settled  by  the  long  list 
of  authorities  cited  in  argument,  to  which  others  might  be  added 
if  there  were  any  conflicting  decisions,  which  we  do  not  find  to  be 
the  case:  Vide  Story  on  Bills,  867,  sec.  21,  and  the  authorities 
there  cited.  In  the  case  in  the  late  general  court,  Philipe  y. 
McCurdy,  reported  in  1  Bar.  &  J.  187,  the  neglect  to  giye  notice 
of  the  non-acceptance  was  a  sufficient  ground  on  which  to  sus- 
tain the  opinion  of  the  court. 

The  fourteenth  instruction  presents  the  question  whether  the 
protest  is  of  itself  any  proof  that  notice  had  been  "  duly  and 
legally  sent  from  Charleston  to  Baltimore."  The  act  of  1^7,  c. 
268,  was  obviously  designed  to  extend  the  credit,  which  by  the 
courtesy  of  commercial  nations  had  preyiously  been  giyen  to  the 
certificate  of  a  notary  public.  That  certificate  had  been  re- 
ceived as  prima  facie  evidence  of  the  presentment  by  him  for 
acceptance  or  payment,  and  of  his  protest  of  the  bill  for  non- 
acceptance  or  non-payment.  This  was  of  course  on  the  ground, 
that  in  every  commercial  community  this  officer  would  be  vrorthy 
of  faith  and  credit,  or  at  least  would  be  so  considered  until  the 
contrary  v^as  made  to  appear  by  disproving  his  assertion.  The  act 
of  assembly  has  wisely  carried  out  the  same  presumption  by  saying 
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first,  that  this  doctrine  should  be  so  applied  thereafter  as  well  to 
inland  as  to  foreign  bills  or  notes,  and  secondly,  that  such  pro- 
test should  be  prima  fjcie  evidence  that  notice  has  been  sent  or 
delivered  in  the  manner  therein  stated.     This  act  of  assembly  is 
to  be  so  constraed,  as  to  a£Eect  the  obvious  purpose  of  its  enact- 
ment.   It  is  not  necessary  that  notice  be  sent  by  mail.    The  legal 
presumption  is,  that  where  there  is  a  regular  daily  mail,  it  affords 
an  early  conveyance  and  a  safe  one,  and  a  party  is  not  bound  to 
use  one  more  expeditious  or  certain,  but  he  may  do  so,  and 
surely  it  would  be  no  cause  of  exception  to  the  regularity  of  the 
notice,  that  it  was  received  in  advance  of  the  mail.    Neither  is  it 
necessary,  however  it  may  be  prudent,  that  the  notice  if  sent  by 
the  mail  be  inclosed  to  the  address  of  the  person  to  be  charged. 
If  a  party  be  willing  to  hazard  the  receipt  of  notice  by  his  cor- 
respondent, and  the  due  attention  of  the  correspondent  to  the 
service  of  the  notice,  he  must  abide  the  result.    But  if  the  parigr 
to  be  charged  receive  the  notice  in  due  time,  he  can  not  object 
to  the  means  which  the  owner  or  holder  of  the  bill  has  employed. 
The  act  of  assembly  seems  so  to  regard  the  matter,  where  it  puts 
the  case  of  a  protest  which  ''shall  state  that  notice  has  been  sent 
or  delivered  to  the  pariy  or  parties  to  such  note  or  bill,  and  the 
manner  of  such  notice."    This  protest  states  the  **  notices  were 
forwarded  to  the  drawer  and  indorsers  under  cover  to  T.  Phenix/' 
etc.     The  notices  were  sent  to  the  drawer  and  indorsers;  the 
manner  of  sending  them  was  by  inclosing  them  under  cover  to  T. 
Phenix,  Baltimore.    If  therefore  the  name  of  Phenix  had  never 
been  upon  the  note,  as  by  the  admission  now  put  on  the  record 
is  found  to  have  been  the  fact,  we  should  hold  tiiete  was  no  force 
in  the  objection,  that  the  notice  was  not  sent  to  the  parties,  consid- 
ering the  act  of  1837  to  apply  to  a  case  in  which  a  notary  shall 
certify  that  he  has  sent  notice  to  a  party  under  cover,  addressed 
to  a  third  person.    In  this  case  there  was  evidence  before  the 
jury  tending  to  show  that  the  appellees  were  acting  as  agents 
for  the  bank  without  any  actual  interest  in  the  bUl,  and  the 
appellant  has  based  some  of  his  motions  for  instruction  on  this 
theory.     Consistently  with  this  assumption,  it  was  quite  in 
conformity  with  their  duty  as  agents,  to  send,  or  cause  the 
notary  to  send,  the  notices  to  the  principal:   Vide  Haynea  v. 
Birks,  3  Bos.  &  Pul.  699,  and  Firih  v.  Thrush,  8  Bam.  &  Cress. 
887.    This  would  make  a  clear  case  within  the  act. 

It  is  true  that  in  these  cases,  the  entire  object  designed  by  the 
act  is  not  affected,  to  wit,  the  service  of  the  notice  on  the  parties 
lo  be  charged,  or  the  equivalent  fact  of  putting  a  notice  sep- 
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aratelj  addressed  to  each  into  the  post-office,  but  that  result  en- 
saes,  because  the  parties  have  not  aTailed  themselves  of  the  ad- 
vantage the  act  gave  them.  Their  neglect  to  do  so,  will  require 
the  further  proof  to  the  jury,  that  the  person  to  whom  the  no- 
tary inclosed  the  notices,  had  served  them  in  due  time.  This 
instruction  does  not  meddle  with  tiiat  link  in  the  chain  of  testi- 
mony; it  is  not  made  a  question  whether  notice  was  duly  sent 
to  the  party  to  be  charged,  but  to  Baltimore,  and  that  question 
was,  in  our  opinion,  properly  decided  by  the  court. 

The  only  remaining  matter  for  consideration,  is  that  involved 
in  the  instruction  given  at  the  instance  of  the  api>ellees,  and  in 
regard  to  most  of  which  our  views  have  been  already  expressed. 
In  this  bill  of  exception,  it  is  carefully  stated  that  Chafee's 
declarations  were  offered  in  reply  to  the  testimony  of  other  wit- 
nesses, but  we  can  not  agree  that  this  obviates  the  difficulty 
which  is  fatal  to  their  admissibility.  If  the  facts  were  as 
Chafee's  declarations  stated  them  to  be,  it  was  competent  and 
necessaiy  to  call  him  to  prove  them,  and  the  rule  which  ex- 
cludes hearsay  testimony,  is  as  obligatory  in  repelling  and 
discrediting  testimony,  as  in  confirmatoiy.  The  court,  there- 
fore, erred  in  presenting  such  testimony  to  the  jury  as  the  foun- 
dation, in  any  degree,  upon  which  to  find  a  verdict.  A  party 
may  group  into  one  instruction  as  many  and  as  complicated 
facts  as  he  pleases  to  assume  his  testimony  will  prove,  and  ask 
the  court  to  instruct  the  juiy  on  the  legal  result  of  that  mass  of 
facts,  but  if  amongst  the  enumerated  facts  there  be  such,  as 
whether  from  a  total  failure  of  evidence  tending  to  prove  them, 
or  from  having  been  ruled  out  of  the  cause,  or  for  other  reason, 
it  is  not  competent  for  the  jury  to  act  upon,  he  must  fail  in  his 
application.  And  if  on  appeal,  this  court  shall  determine  any 
fact  in  such  hypothesis  to  have  been  improperly  allowed  to  go 
to  the  jury,  the  decision  of  the  court  below  granting  such 
prayer  must  be  dissented  from.  We  find  in  this  instruction 
also,  the  objectionable  manner  of  putting  the  testimony  of  Tay- 
lor before  the  jury,  which  has  been  alluded  to  when  speaking 
of  the  ''  modification"  to  the  sixth  instruction.  We  should  feel 
ourselves  compelled  to  dissent  from  the  opinion  of  the  court 
below  as  expressed  in  this  instruction,  for  the  reason  that  they 
were  authorized  to  find  one  of  three  alternate  and  distinct  prop- 
ositions of  fact,  without  saying  which.  The  instruction  is,  that 
the  jury  may  infer  that ''  notice  was  given  to  the  defendant,  or 
at  least  that  the  notices  taken  by  Taylor,  by  direction  of  defend- 
ant, to  Chafee's  residence,  were  notices  of  protest  for  non-aooept- 
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ttnoe  of  the  bill  sued  on/'  or  at  least  might  regard  it  as  "  eri- 
dence  to  confirm  Taylor.'^  The  great  point  in  contest,  was  due^ 
notice,  vel  non.  If  the  evidence  was  legally  sufficient  to  find  for 
the  plaintiff  on  that  point,  and  the  jury  belieyed  it,  they  might 
find  accordingly,  and  the  instruction  thus  covered  the  whole  case. 

The  second  assumes  that  the  testimony  might  not  be  legally 
sufficient  to  authorize  a  verdict  on  the  point  of  notice  to  defend- 
ant, but  it  would  authorize  the  juiy  to  identify  the  paper  spoken 
of  by  Taylor,  and  which  being  identified,  formed  one  item  ia 
the  proof  of  notice,  but  still  left  open  the  important  question  of 
when  that  notice  was  served.  The  third  proposition  is,  that  th& 
evidence  may  be  regarded  to  confirm  the  testimony  of  Taylor. 
But  assuming  Taylor  to  be  sustained,  and  the  jury  satisfied  that 
Taylor  was  perfectly  accurate  in  what  he  had  said,  yet  he  had 
not  said  that  he  gi^ve  due  notice  to  the  defendant,  and  the  juiy 
might  believe  he  had  served  a  notice,  and  that  it  was  of  the  dis> 
honor  of  the  bill  sued  on,  and  yet  consistently  with  this,  they 
might  think  it  was  not  proved  to  be  on  the  eleventh  of  Januaiy. 
We  do  not  think  that  such  an  alternate  series  of  propositions 
should  have  been  presented  to  the  jury,  with  an  opinion,  that 
they  might  find  some  one  of  them.  It  would  be  impossible  for 
them  to  ascertain  whether  they  were  thereby  authorized  to  find 
the  first  or  the  second.  The  sole  purpose  of  instructing  the^ 
jury,  is  to  aid  and  enlighten  them  in  their  duty,  so  far  as  it  i» 
competent  for  the  court  to  assist  them.  If  counsel  present  to 
the  court  a  complicated  and  involved  statement  which  it  will  be^ 
difficult  for  the  juiy  to  understand  distinctly,  it  will  be  a  suffi- 
cient ground  upon  which  the  court  should  refuse  to  give  a 
direction  in  the  terms  asked  for.  It  is  much  to  be  desired,  that 
propositions  for  the  court,  or  for  the  jury,  should  be  as  precise 
and  distinct  as  possible.  Few  instances  will  be  found  in  which 
a  transaction,  however  ramified  in  its  details,  may  not  be  re- 
duced into  something  like  elementary  and  distinct  parts  or 
points,  each  readily  to  be  comprehended  by  minds  of  ordinaiy 
intelligence. 

It  may  be  proper  to  remark,  that  amongst  the  errors  we  have 
noticed,  there  are  some  which  of  themselves  would  not  have 
been  deemed  of  sufficient  influence  in  the  decision  of  the  causa 
below,  to  require  this  court  to  reverse  the  judgment  and  send 
the  case  back;  but  there  are  others  of  such  substantial  impor- 
tance as  to  induce  us  to  reverse  the  judgment  and  award  a 
procedendo. 

Judgment  reversed  and  procedendo  awarded. 
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Iir  OBDsa  xo  Ixpbagr  Wimxas  vr  Pboov  or  GoNimADKnoitT  STATndorai 
At  Other  timM,  it  is  held  in  J>oe  ▼.  Reagany  33  Am.  Deo.  466;  FnmkUn  Bank 
T.  Pemuylvama  etc,  Co,,  Id.  687;  and  StaU  v.  Marler^  36  Id.  398,  that  b# 
most  first  have  an  opportunity  to  explain,  by  having  his  attention  called  to 
the  time,  place,  and  cinmmstances.  So  in  HiggmB  v.  CorftoM,  28  Md.  138^ 
citing  the  principal  caae.  Bnt  this  is  held  nnneoessary  in  Tmck&t  v.  WeUh,  9 
JiJXk,  Dec  137.  In  Pennsylvania,  on  the  other  hand,  the  matter  reeta  in  the 
discretion  of  the  ooart:  Sharp  v.  Emmet,  34  Id.  554,  and  note. 

DEOLA&ATioini  or  Pab,T7  in  his  own  Favob  are  inadmissible  in  evidence: 
Taylor  v.  Adams,  7  Am.  Dec  665.  To  the  same  e£RBct  are  Nuaboum  r. 
Thompmm,  11  Md.  557;  Jameetm  v.  JTioO,  37  Id.  232,  and  Bamer  t.  Jaeckaek, 
39  Id.  590,  dtiag  the  principal  case.  Bat  dedaraiums  of  a  party  are  admi»> 
sible  as  evidence  in  his  own  &vor  only,  where  they  form  part  of  the  re$  gettm 
accompanying  and  explaining  his  acto  at  the  time  when  he  coold  not  have 
anticipated  that  they  wonld  become  material:  Bou  v.  Bank  qf  BwrUnQton,  15 
Am.  Dec  664. 

OouBT  IS  NOT  Bound  to  Dividb  ▲  Qubszeon  involving  sevwal  dIstiiMt 
members,  some  of  which  are  competent  and  others  not»  hot  may  ezoilnde  it 
as  a  wliole:  CkuroU  v.  QramU  Mfg.  Co,,  II  Md.  407,  approving  WhiUrford 
V.  Burckmyer, 

Makeb  or  NoTB  is  Coictxtent  Witness  roB  thx  Indobsxe  against  the 
indorser:  Bank  qf  Columbia  v.  Magruder,  14  Am.  Dec  271. 

Declabattons  or  Goufetent  Witness  are  not  admissible  in  evidence  te 
duurge  another:  Baker  v.  Briggs,  19  Am.  Deo.  311;  Bristol  ▼.  Deum,  27  li. 
122;  Chapmr,  Pease,  25 Id.  56;  Dohmy.  i^Witer,  36 Id.  334. 

Deolabations  or  Aobnt  Arm  the  TRawsaotion  to  which  the  agency 
extends,  are  not  generally  evidence  against  the  principal:  Boberts  v.  Burke, 
12  Am.  Dec  325;  State  Bank  v.  Johnaon,  Id.  645;  ThaUhkner  v.  Brineker- 
hoff,  21  Id.  155;  Haven  v.  Brown,  22  Id.  208;  HiObard  v.  Elmer,  Id.  590; 
Dams  V.  WhUeMes,  25  Id.  138;  Runkiiin  Bank  v.  Pemuglvama  etc.  Co,,  33 
Id.  687,  and  cases  cited  in  the  notes  thereto.  Bat  see  Welsh  v.  Carter,  19 
Id.  473. 

Rule  that  Due  Dxkanb  and  Notice  abs  Keoessabt  to  charge  an  in- 
dorser, is  obligatory:  Tate  v.  SuUivan,  30  Md.  470.  And  plain  and  satis- 
factory proof  as  to  the  time  when  notice  was  served  is  indispensable:  Noskfr 
V.  Bowie,  3  Id.  257,  both  citing  the  principal  case. 

Undeb  Avebment  or  Notice,  Evidence  or  Waiteb  of  notice  of  dia- 
hcnor  of  a  bill  is  admissible:  Wlitridge  v.  Rider,  22  Md.  567,  citing  WhU^ 
ford  V.  Burckmtyer, 

Fabty  is  Entitled  to  iNarBucnoN  on  Question  or  Law  arising  npon 
a  material  fact  in  the  case,  if  there  is  any  evidence  to  prove  it:  PUtmmer  ▼• 
Oheen,  14  Am.  Dec  672;  Washburn  v.  Tracy,  15  Id.  661. 

Bight  to  iNSTBxrcnoN  on  Pabt  or  Bvidbnoe.^To  the  point  that  a  party 
may  segregate  a  x>ortion  of  the  evidence  in  a  caase,  and  ask  an  instmction 
from  the  comrt  on  its  legal  effdct,  leaving  the  other  party  to  take  the  coart*b 
opinion  as  to  the  law  npon  the  whole  testimony,  the  principal  case  is  cited 
hi  Day  v.  Gorsueh,  4  Md.  269;  Wilson  v.  Smith,  10  Id.  75;  Inloes  v.  Amer- 
ican Exchange  Bank,  11  Id.  186;  Johnson  v.  Harvey,  30  Id.  201;  Winner  v. 
Penniman,  35  Id.  168;  FuMkig  v.  StMoan,  41  Id.  171.  Bat  the  coart  will 
not  give  sach  instruction  if  it  be  such  as  will  be  likely  to  mislead  the  jory. 
Wiltton  V.  Smith,  10  Id.  75.  And  the  conclusion  arrived  at  on  the  facts  sub- 
mitted must  be  consistent  with  the  truth  of  the  other  facts  in  evidences 
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Winner  v.  Penniman,  35  Id.  168.  And  in  Iktsihig  ▼.  SuUivan,  41  Id.  171,  it 
is  said  that  the  inatmction  must  not  go  to  the  right  of  action,  but  be  snbor* 
dinate  to  it.  And  in  Adanu  v.  Capronf  21  Id.  205,  it  is  held  that  thia  right 
to  ask  an  instruction  on  a  segregated  statement  of  facts  exists  only  when  the 
instraction  is  subordinate  to,  and  in  aid  of,  a  theory  which  embraces  all  the 
facts  material  to  establish  or  defeat  the  right  in  controversy.  In  Petersen  v. 
EUieoUy  9  Id.  60,  61,  the  conrt,  after  quoting  the  language  used  in  the  prin- 
cipal case  on  this  point,  say:  *' We  can  not  imagine  the  court  ever  intended 
to  advance  the  doctrine  that  a  party  may  select  a  portion  of  the  facts  in 
reference  to  which  proof  has  been  offered,  and  obtain  from  the  court  aa  in- 
struction to  the  jury  that  if  they  believed  the  facts  so  selected  to  be  truct 
then  the  plaintiff  is  not  entitled  to  recover,  when  those  facts  themselves  are 
not  sufficient  to  authorise  such  a  conclusion*  but  to  do  so  they  must  be  aided 
by  some  circumstance  not  presented  by  the  prayer.  Whenever  a  prayer 
undertakes  to  set  forth  ^ts  as  the  basis  of  a  legal  proposition*  the  facts 
referred  to  must  be  sufficient  to  warrant  the  instruction  asked*  without  any 
extraneous  aid." 

Right  to  Modity  Opponent's  P&ateb  vob  Instkuotion.— The  principal 
case  is  recognized  as  authority  on  this  point  in  Keener  v.  Hcurrod^  2  Md.  74, 
and  Oraviford  v.  Beall,  21  Id.  284.  In  the  former  case,  while  it  is  admitted 
that  the  adverse  party  has  no  such  right,  it  is  said^that  it  does  not  follow  that 
the  court  may  not  annex  such  modification.  In  the  latter  case  it  is  held  that  the 
rule  that  a  party  has  a  right  to  require  the  opinion  of  the  court  on  proposi- 
tions submitted,  as  submitted,  is  not  of  universal  application,  and  after  re- 
viewing the  cases  in  Maryland  on  this  subject  Mr.  Chief  Justice  Bowie  says: 
''These  cases  show  there  are  two  cltissos  of  prayers,  or  instructions  referred 
to  in  the  books,  which  are  not  to  be  confounded  with  each  other;  one  where 
it  is  sought  to  obtain  the  instruction  of  the  court  upon  the  legal  effect  of  a 
particular  instrument,  as  a  mUtknue,  qr  a  particular  fact  as  notice  or  want  d 
notice,  or  it  may  be  of  a  combination  of  facts  (the  instrument  or  facts  being 
proved  or  agreed  upon),  in  which  the  party  desiring  the  instruction  may 
sever  them  from  the  mass  and  submit  them  to  the  court,  taking  care  to  de- 
duce the  proper  legal  conclusion  from  the  premises.  In  such  a  case  the  op- 
posite party  has  no  right  to  modify  or  change,  because  both  the  facts  and  the 
law  are  right.  On  the  other  hand,  there  is  a  class  in  which  all  that  is  offered 
in  evidence  on  either  side  must  constitute  the  basis  of  the  prayer,  if  the 
party  asking  it  seeks  to  establish  a  legal  proposition  conflicting  with  his  ad- 
versary's proposition  depending  on  the  proof  of  the  same  facts."  In  the 
latter  class  of  cases  his  honor  further  says  that  the  prayer  may  be  modified 
if  it  does  not  include  all  the  facts,  and  that  the  modification  may  be  made  on 
the  suggestion  of  the  adverse  party. 

Right  of  Court  to  Express  Opinion  on  Controtrrted  Facts:  See  (Tor- 
don  V.  LiUU,  11  Am.  Bee.  632;  JohnsUmy.  Oray,  16 Id.  577;  SidwdlY.Evamt 
21  Id.  387;  Iiobin8<m  v.  Justice,  Id.  407;  Jackaon  v.  R<noland,  22  Id.  657; 
Ptaple  T.  Oenung,  25  Id.  594;  Vincent  v.  SthtehouTf  29  Id.  145;  TroniOo  v. 
TUfard,  31  Id.  484;  Phillips  v.  Kingfield,  36  Id.  760. 

HoLBSR  Presumed  Owner,  and  Eight  ot,  to  Fill  Indorsxhent  and 
sue  in  his  own  name:  See  the  note  to  WeaJdy  v.  BtU^  36  Am.  Dec.  126»  col- 
lecting the  cases  in  this  series  on  that  point:  See  also  ElUot  v.  Abbots  2n  Id. 
127;  Huie  v.  BaXiey,  35  Id.  214;  OUlham  v.  8taU  Bank,  Id.  105,  and  Mo- 
Henry  V.  Bidgley,  Id.  110,  and  the  notes  thereto.  That  the  holder  of  a  note 
indorsed  in  blank  is  presumed  to  be  owner,  and  may  fill  the  indorsement  and 
sue  in  hi3  own  name,  are  points  to  which  the  principal  case  is  cited  in  Kunkel 
Am.  Dso.  Vol.  XXXDC— 42 
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▼.  SpotmoTt  9  Md.  75;  2>iciiJbam  ▼.  don*  ^  ^  ^^'*  EUkdi  ▼.  CftoCmtf,  U. 
085,  and  Cbndoii  t.  Pearee,  43  Id.  94.  Of  ooane,  nndflr  the  liaiyland  stat- 
ttte  of  182S,  the  ri^t  of  the  holder  of  each  a  note  to  sue  in  hie  own  neme 
can  not  be  doabted:  Kunkd  ▼.  Spoaner^  9  Id.  75;  EOioU  ▼.  CkeMmU,  90  Id. 
506.  Where  the  party  suing  on  a  bill  is  in  poaseasion,  the  ooort  viU.not  in- 
qnixe  whether  he  sues  for  himself  or  in  trust  for  another:  EOieoU  ▼.  Marim, 
0  Id.  51& 

AoxHT  MAT  Sua  or  ms  owsr  Hamb  on  a  note  indotaed  in  blank:  Pearec 
▼.  Afutm^  34  Am.  Dee.  521 

QuvnoK  or  Fact  utoit  whujb  thibs  n  SaDrnUiA  of  evidence,  mart 
be  left  to  the  juy:  Bank  qf  PUUbmrgh  r.  IFUteibecui,  80  Am.  Deo.  180. 

PBornr  as  Evidknox  or  NonoB:  See  Brawme  t.  PhSadelpkia  Bami^  9  Am. 
Dec  403;  Stewartr,  Am$on,  Id.  433;  Smith  r.  MeMamu,  27  Id.519;  OmOmm 
T.  OSoe^,  33  Id.  304;  Dwm  v.  Adanu,  35  Id.  42.  The  principal  oaae  is  citod 
as  an  anthority  as  to  the  proper  constraction  and  effiBctof  the  Maryland  stat- 
nte  of  1837.  on  this  point»  in  Ifeem*  t.  fhrmen^  Bamk^  15  Md.  239. 

BaruBAL  or  Amiouoini  LraravonoN  not  error:  Bummer  v.  AMs,  80 
Dea501. 


Casey's  Lessee  v.  Inloes. 

[1  aitx,480.] 

PavuiiPTioir  or  Gbant  raoM  Adyxbsb  Possbssion  is  bot  Bbbuttbd  by 
a  prevalent  opinion  in  the  neighborhood  as  to  the  party's  legal  rightib 
even  though  known  to  and  adopted  by  him,  nor  is  the  statnte  of  limita- 
tions thereby  prevented  from  running. 

Cbbtifibd  Extbaots  rsoM  Rbnt  Bolls  EIbft  in  Mabtlabd,  in  the  sev- 
eral connties  under  the  proprietary  government^  are  oompetent  evidence 
in  all  cases  of  controverted  possession  where  possession  is  relied  on  ai 
evidence  from  which  to  presume  a  grant,  to  show  who  were  the  possess- 
ors at  the  period  in  question. 

BacHBAT  Patbnt  is  CoBOLUsrvB  EviDBHGB  of  an  escheat  grants 

DbBD  VriLL  KOT  BB  PBBSUMBD    ntOM    OrIOIKAI.    PaTBKTBB    TO  StBAKOBB, 

and  from  the  latter's  grantee  to  those  through  whom  the  plaintiff  daimSi 
in  the  case  of  an  ancient  grant,  from  the  mere  existence  of  an  isolated 
conveyance  from  such  stranger  to  his  grantee,  where  there  is  no  evidence 
that  either  of  them  was  ever  in  possession  of,  or  entitled  to,  the  land,  or 
that  any  of  those  Under  whom  tiie  plaintiff  claims  ever  held  or  claimed 
the  land  under  either  of  them. 

Dbbd  mat  3b  Prbsumbd  rBOM  Obioinal  PATBxrrBB  TO  PLAiMTirr's  Ebmor 
Qbantob,  where  there  is  a  perfect  paper  title  from  the  latter  to  the 
plaintiff,  accompanied  by  evidence  of  a  continuous  poeseeaion  for  more 
than  twenty  years  in  such  remote  grantor  and  those  claiming  under  him. 

Bbottal  or  PossBssiov  nr  Gbbtain  Pabtt  in  Anoibnt  CBBTinoATB  oi 
Subybt  by  a  public  officer,  having  no  motive  for  misrepresentation,  is 
evidence  that  such  party  was  then  in  possession. 

Anoibnt  Rbcmvert  in  EjBormBNT  is  Bvidbnob  or  Possbssion  in  the  de- 
fendant in  that  action  at  the  institution  thereof,  and  a  redtal  in  the  dec- 
laration that  the  land  was  "  late  in  the  tenure  and  oconpation"  of 
defendant's  grantor  is  evidence  of  the  hitter's 
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POflSnSION  IN   ElTHEIt   OF   TwO   PaBTIBS,   WHBBl  RXGULAB  PaPXB  TiTLB 

7B0M  Both  is  Shown  by  the  plaintiff,  is  equally  available  to  him  for  tha 
parpoae  of  presuming  a  deed  from  oontinuous  poesesdon. 

RioiTAL  nr  Anciknt  Dsbd,  ov  Posssssiok  in  the  grantee  and  the  grantor's 
lather,  as  joint  tenants,  and  of  a  oontinuanoe  thereof  in  the  grantee  as 
snrviTor,  is  evidence  of  such  possession  for  the  purpose  of  presuming  a 
conveyance,  from  lapse  of  time,  to  one  under  whom  the  parties  claim. 

HxABSAT  Eyidkncb  OF  Ancicnt  P088XSS10N  is  admissible,  because  proof 
by  living  vritneeses  is  impossible,  though  it  is  otherwise  as  to  posseasiona 
of  modem  date. 

ObABTU    in    DbBD    18   NOT   ESTOPPSD  FROM  ClaIKINO    PaKAMOUNT  TiTLH 

under  a  conveyance  from  another  grantor. 

Actual  Possession  of  Part  of  Tract  bt  Leoal  Owner  of  the  whole, 
extends  to  the  whole  tract,  and  a  wrong-doer  can  acquire  no  title  to  any 
part  thereof  by  adverse  possession,  except  so  far  as  his  actual  ooonpation 
sad  indosure  extend. 

To  Raise  Prbsuhftion  of  Dbbd,  Strong  Proof  of  Ck>MTiNU0U8  Possbs- 
SION  for  twenty  years  is  necessary;  that  is,  such  proof  as  will  satisfy  the 
jury  of  the  existence  of  such  possession. 

Presumption  of  Deed  Rests  on  the  Ground  that  the  rightful  owner  has 
so  long  permitted  another  to  exercise  acts  of  ownership  over  his  prop* 
erty,  without  asserting  his  rights  at  law,  that  he  is  presumed  to  have 
granted  them  to  the  party  exercising  ownership. 

Privilbgb  of  RECLAimNO  Land  under  Water  in  front  of  one's  premises, 
under  the  Maryland  statute  of  1745,  confers  no  property  or  possession 
which  can  be  encroached  upon  by  another  until  the  land  is  declaimed. 

0«ant  can  not  be  Presumed  from  Erection  of  Fence  in  Navioablb 
Water  in  front  of  another's  land,  where  the  latter  has  a  right  of  reclama* 
tion  under  the  Maryland  act  of  1745,  and  from  the  maintenance  of  such 
fence  for  thirty  years,  where  it  is  built  in  a  straight  line  inclosing  no  land, 
for  the  riparian  owner,  having  neither  title  to  nor  possession  of  the  soil 
covered  by  the  fence,  could  maintain  no  action  against  the  party  erecting  it» 

BRBcnNo  Fence  in  Straight  Linb  Inclosing  no  Land,  and  keeping  the* 
same  up  by  repairs,  afford  no  presumption  of  a  deed  from  the  owner  of 
the  soil,  but  are  mere  trespasses. 

Imfroybments  Erected  in  Naviqable  Stream  Fronting  As&tbxe**^ 
Land  give  no  title  to  the  improver  under  the  Maryland  act  of  1745,  but 
become  the  property  of  the  adjacent  owner. 

BsTOPPEL  OF  One  Standing  bt  and  Pkrmitting  Improvements  to  be 
made  on  his  land  by  another,  without  disclosing  his  title,  from  after- 
wards setting  up  such  title,  does  not  apply  to  cases  where  the  title  is 
equally  well  known  to  both  parties. 

Possession  Relied  on  bt  Defendant  must  be  Located  on  the  Plots 
in  the  cause  in  an  ejectment  suit  in  Maryland,  where  defense  is  taken  on 
wairant,  or  it  cannot  be  taken  advantage  of  to  defeat  the  plaintiff's  title. 

Possession  bt  One  Defendant  dobs  not  Inure  to  Co-defendant's  ben- 
efit in  an  ejectment  suit,  for  the  purpose  of  fouDdlng  a  presumption  of 
a  grant  where  they  claim  title  under  separate  and  independent  leases, 
there  being  no  privity  of  any  kind  between  them. 

JuRT  mat  Presume  Grant  without  Believing  that  any  grant  was  ever  in  fact 
made,  where  the  evidence  is  sufficient  to  warrant  a  legal  inferenceof  a  grant. 
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T.  Spooner,  9  Md.  75;  i>«iiAaiii  v.  Ologg,  80  Id.  292;  mioU  r,  ChesttmO,  Id. 
085,  and  C<md(m  ▼.  Pearee,  43  Id.  9i.  Of  ooune,  under  the  liaiylaiid  sUt- 
nte  of  1S25,  the  right  of  the  holder  of  each  a  note  to  sue  in  his  own  name 
cu  not  be  doabted:  Kunhd  ▼.  Spoaner,  9  Id.  75;  EOioa  y.  GkestmU,  30  Id. 
665.  Where  the  party  suing  on  a  bill  is  in  ponenion,  the  ooort  wiU*not  in- 
qnixe  whether  he  sues  for  himeelf  or  in  tnut  for  another:  EUiooU  ▼.  Martm, 
6  Id.  518. 

AosMT  MAT  Sux  IK  HIS  OWN  Namb  on  a  note  indoraod  in  blank:  Peane 
T.  AutOn^  34  Am.  Dee.  528. 

QuvnoN  OF  Fact  uroir  whkr  thbob  n  SaDrnUiA  of  evidenoe,  mnat 
be  left  to  the  jniy:  Bank  qf  PUUbmrgh  v.  WhUekead,  88  Am.  Deo.  188. 

PBornr  as  Bvidbnox  ov  Nonas:  See  Bratme  t.  PkSaddpkia  Bamk^  9  Am. 
Dee.  483;  Stewart  ▼.  Ammm,  Id.  433;  SnUih  t.  ITeJfamM,  27  Id.  519;  CuBnm 
▼.  OoMy,  33  Id.  304;  Dunn  v.  Adams^  35  Id.  42.  This  prindpal  oaae  ia  cited 
aa  an  aathority  aa  to  the  proper  oonatraotion  and  eflfoot  of  the  Maryland  stafe- 
nte  of  1837.  on  thia  point,  in  WtemM  v.  .fbrmert'  BoMk^  15  Md.  239. 

Bbtdbal  or  Ameiouoijs  iRSCBUonoN  not  error:  Bmmmer  t.  State^  88  Am, 
Dea581. 


Caseins  Lessee  v.  Inlobs. 

[1  Onx,  480.] 
PitlSUllPnON  OF  G&AKT  FBOM  AdVBBSS  PO88BS8ION  18   NOT   RSBUmD  faj 

a  prevalent  opinion  in  the  neighborhood  aa  to  the  party'a  legal  righti, 
even  though  known  to  and  adopted  by  him,  nor  ia  the  atatnte  of  limita- 
tiona  thereby  prevented  from  running. 

CsBTiFDED  Extracts  from  Rsnt  Bolls  EIsft  in  Mabtland,  in  the  aev- 
eral  oountiea  under  the  proprietary  government*  are  oompetent  evidenoe 
in  all  caaea  of  controverted  poeaeaaion  where  poeaeaaion  ia  relied  on  aa 
evidenoe  from  which  to  preaume  a  grant,  to  ahow  who  were  the  poaaeaa- 
ora  at  the  period  in  queation. 

BiCHXAT  Patent  is  CoNOLUsrvs  Evidbngb  of  an  eeoheat  grant. 

DSBD  WILL  NOT  BB  PRBSUMBD    FBOM    ObIOINAL    PaTBNTEB    TO  STBANOBB, 

and  from  the  latter'a  grantee  to  those  through  whom  the  plaintiff  elaimat 
in  the  case  of  an  ancient  grant,  from  the  mere  eziatence  of  an  iaolated 
conveyance  from  such  stranger  to  his  grantee,  where  there  ia  no  evidence 
that  either  of  them  was  ever  in  poeaeaaion  of,  or  entitled  to,  the  land,  or 
that  any  of  those  Under  whom  the  plaintiff  daima  ever  held  or  claimed 
the  land  under  either  of  them. 

DsxD  MAT  31  Presumed  from  Original  Patentee  to  Plaintiff's  Bemotb 
Grantob,  where  there  ia  a  perfect  paper  title  from  the  latter  to  the 
plaintiff,  accompanied  by  evidence  of  a  continuous  possession  for  more 
than  twenty  yeara  in  such  remote  grantor  and  thoae  claiming  under  him. 

RsoTTAL  of  Possession  in  Certain  Party  in  Ancient  Certifeoate  oi 
Survey  by  a  public  officer,  having  no  motive  for  miarepreaentation,  ia 
evidence  that  such  party  waa  then  in  poaaeasion. 

Ancient  Recovery  in  Ejectment  is  Evidence  of  Possession  in  the  de- 
fendant in  that  action  at  the  institution  thereof,  and  a  recital  in  thedao- 
laration  that  thd  land  was  **  late  in  the  tenure  and  occupation"  of 
defendant'a  grantor  la  evidence  of  the  latter'a  pooaeoBJon. 
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PoflsnsioN  IN  EiTHEit  OF  Two  Pabtibs,  WHBBi  Rbottlab  Papek  Titlb 
VBOM  Both  is  Shown  by  the  plaiotifi^  is  eqaall j  available  to  him  for  th» 
purpose  of  presuming  a  deed  from  oontinuous  possession. 

BaoTTAL  IN  Ancient  Dxxd,  ov  Possession  in  the  grantee  and  the  grantor's 
lather,  as  joint  tenonta,  and  of  a  oontinuance  thereof  in  the  grantee  as 
BorviYor,  is  evidence  of  snoh  possession  for  the  purpose  of  presoming  a 
conveyance,  from  lapse  of  time,  to  one  under  whom  the  parties  claim. 

Heabsat  Evidengs  of  Ancient  Possession  is  admissible,  because  proof 
by  living  vritneeses  is  impossible,  though  it  is  otherwise  as  to  possessiona 
of  modem  date. 

Obantee  in  Deed  is  not  Estopped  from  Claibono  Pakamount  Title 
under  a  conveyance  from  another  grantor. 

Actual  Possession  of  Part  of  Tract  bt  Legal  Owner  of  the  whole, 
extends  to  the  whole  tract,  and  a  wrong-doer  can  acquire  no  title  to  any 
part  thereof  by  adverse  possession,  except  so  far  as  his  actual  occupation 
and  indosure  extend. 

To  Raise  Prbsuhftion  of  DEEDt  Strong  Proof  of  Ck>MTiNU0D8  Posbss- 
SIGN  for  twenty  years  is  necessary;  that  is,  such  proof  as  will  satisfy  the 
jury  of  the  existence  of  such  posscMion. 

Presumption  of  Deed  Rests  on  the  Ground  that  the  rightful  owner  has 
so  long  permitted  another  to  exercise  acts  of  ownership  over  his  prop* 
erty,  without  asserting  his  rights  at  law,  that  he  is  presumed  to  have 
granted  them  to  the  party  exercising  ownership. 

Privilbge  of  Reclaiming  Land  under  Water  in  front  of  one's  premises, 
under  the  Maryland  statute  of  1746,  confers  no  property  or  possession 
which  can  be  encroached  upon  by  another  until  the  land  is  declaimed. 

Obant  can  not  be  Presumed  from  Erection  of  Fence  in  Navigablb 
Water  in  front  of  another's  land,  where  the  latter  has  a  right  of  reclama- 
tion under  the  Maryland  act  of  1745,  and  from  the  maintenance  of  such 
fence  for  thirty  years,  where  it  is  built  in  a  straight  line  inclosing  no  land, 
for  the  riparian  owner,  having  neither  title  to  nor  possession  of  the  soil 
covered  by  the  fence,  could  maintain  no  action  against  the  party  erecting  it» 

BEEcnNG  Fence  in  Straight  Line  Inclosing  no  Land,  and  keeping  the 
same  up  by  repairs,  a£ford  no  presumption  of  a  deed  from  the  owner  of 
the  soil,  but  are  mere  trespasses. 

Impbovements  Erected  in  Navigable  Stbeam  Fronting  Another's 
Land  give  no  title  to  the  improver  under  the  Maryland  act  of  1745,  but 
become  the  property  of  the  adjacent  owner. 

Estoppel  of  One  Standing  bt  and  Permitting  Improvements  to  be 
made  on  his  land  by  another,  without  disclosing  his  title,  from  after- 
wards setting  up  such  title,  does  not  apply  to  cases  where  the  title  is 
equally  well  known  to  both  parties. 

Possession  Reued  on  bt  Defendant  must  be  Located  on  the  Plots 
in  the  cause  in  an  ejectment  suit  in  Maryland,  where  defense  is  taken  on 
warrant,  or  it  cannot  be  taken  advantage  of  to  defeat  the  plaintifiTs  title. 

Possession  bt  One  Defendant  does  not  Inuke  to  Co-defendant's  ben- 
efit in  an  ejectment  suit,  for  the  purpose  of  founding  a  presumption  of 
a  grant  where  they  claim  title  under  separate  and  independent  leases, 
there  being  no  privity  of  any  kind  between  them. 

JUBT  MAT  Presume  Grant  without  Believing  that  any  grant  was  ever  in  fact 
made,  where  the  evidence  is  sufficient  to  warrant  a  legal  inference  of  a  grant. 
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#uvr  An  vor  Botntro  to  PmBscm  Debd  fbox  PuLomnr  to  sopport  % 
title  founded  on  eontiniied  powweion  in  the  defendant  in  ejectment  for 
twenty  yean,  Imt  may  preenme  a  grant  from  the  plaintiff's  gnnton. 

DiimiNT  PoaaMWONg  ahd  Ada  cuv  kot  be  Added  tookthib,  wliaro 
there  are  long  intervale  between  them,  to  nuee  a  presnmption  of  a  grant 
from  tiie  rightful  owner,  in  a  case  of  mixed  poaseaaion,  beeanae  by  every 
diaootttinaanoe  of  the  wrong-doer'a  poaaeoaion  the  rightful  owner'a  poa- 
aeaaion  ia  reatorad. 

Dud  n  Pbbsuicbd  UFOKpKuroiPUBSorPnBUO  Pouorineaaeaof  anintermpted 
adverse  possession  for  twenty  yeara,  and  not  from  any  belief  in  the  fact  of 
a  decd'a  having  been  made,  and  althoa|^the  poaaeaaionmuat  be  under  claim 
of  title,  the  claim  need  not  have  been  made  under  the  grant  preaomed. 

DosKDajra  uay  Belt  on  Svpebioe  Tnxs  and  Pkbsuuftion  of  Deed  from 
the  plaintiff  at  the  aame  time. 

Pasts'  is  not  £ktituu>  ro  iKSTRUcnoH  oe  Patent  hot  Located  on  the 
pUta  in  the  cause  nor  introduced  in  evidence. 

Skate  AoQirmiiro  Land  et  Ebobbat  takea  it  inveated  with  all  the  priv- 
ilagea,  prioritiea,  and  appnrtenancea  incident  to  it  in  the  hands  of  the 
last  owner,  and  subject  to  all  liena  and  inoambranoea  impoaed  upon  it  by 
him  or  hia  grantora. 

BiOBXAT  G&akt  RetjATM  to  the  Obioikal  Gbamt,  and  paaaea  all  that 
paaaod  to  the  original  grantee  and  waa  held  by  the  party  whoae  death 
without  heirs  occasioned  the  eaeheat. 

QftAjrr  ov  Land  by  State  befobe  It  Ebokbatb  paaaaa  nothings  aa  the  atata 
haa  then  only  a  poaaibility  of  intereat,  and  anoh  grant  doea  not  affect  a 
grant  made  after  the  Uad  haa  eacheated. 

0oontiNE  OF  Estoppel  dobs  not  Apply  to  Gbant  fbom  State  ao  aa  to 
paaa  an  after-acquired  title,  and  anoh  grant  paaaea  only  the  title  that  the 
atate  then  haa. 

Bbobxat  Grant  is  Pbdca  Facie  Bvidenoe  that  the  land  ia  then  liable  to 
eaeheat)  but  not  that  it  waa  liable  to  eaoheat  at  any  former  period. 

Heib  of  Lessee  fob  Yeabs,  of  Lot  Frontino  on  Navioablb  Stbeam,  ia  not 
a  riparian  owner  within  the  meaning  of  the  Maryland  act  of  1746. 

Patent  fob  Land  Cotebbd  by  Navigable  Watsb  Passes  the  Title  to 
the  Boil  and  all  rights  of  property  incident  thereto,  aubject  only  to  the 
public  lighta  of  fishing  and  navigation,  and  no  title  thereto  can,  there* 
fore,  be  acquired  by  reclamation  and  improvement  under  the  Maryland 
act  of  1745,  by  an  owner  of  the  adjacent  ahore  under  a  prior  patent. 

EjEonaarr  by  the  appellant,  plaintiff  below,  for  a  lot  of  ground 
on  Fell's  Point,  in  the  city  of  Baltimore,  bounded  on  the  north 
by  Alice  Anna  street,  on  the  east  by  Caroline  street,  on  the  west 
by  Spring  street,  and  on  the  south  by  the  water  of  the  city  dock. 
Plea,  not  guilty,  and  the  defendants  took  defense  under  a  war- 
rant of  resurvey  for  the  lot  bounded  by  Caroline  and  Spring 
streets  on  the  east  and  west,  and  Alice  Anna  and  Lancaster 
streets  on  the  north  and  south.  The  land  in  dispute  was  for- 
merly covered  by  the  waters  of  the  Patapsco  river.  The  plaintiff 
claimed  the  right  thereto  as  annexed  to  her  title  to  a  certain 
tract  of  land  bounding  on  the  north  bank  of  the  north-west 
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branch  of  said  river,  forxoing  part  of  an  ancient  grant  known  ai 
<<  Mountenaj^B  Neck."  She  introduced  in  evidence  the  original 
patent  for  "  Moimtenaj's  Neck,"  dated  June  80, 1663,  a  conrey- 
anoe  from  one  Bobert  Blunt  to  James  Todd,  dated  October  4, 
1695,  and  a  regular  pax)er  title  from  Todd  to  Thomas  Hammond, 
under  whom  ihe  plaintiff  claimed.  The  diflbrant  eonveyances  in 
this  chain  of  title  are  more  particularly  referred  to  in  the  opinion. 
Certified  extracts  from  the  debt  books  of  Baltimore  county  from 
1754  to  1769  were  also  introduced,  to  show  poeBdssion  at  those 
dates  in  one  Thomas  Sligh,  through  whom  the  plaintiff  claimed. 
Other  evidence  was  also  introduced  to  show  continaoas  poese»» 
fiion  in  the  plaintiff  and  those  under  whom  she  claimed,  of  van* 
oua  portions  of  the  land  claimed  by  her  in.  **  Mounten^s  Neck." 
The  defendants  introduced  in  evidence  an  escheat  patent  to  Will- 
iam Fell  for  ••  Mountenay's  Neck,*'  dated  July  7,  1737,  reciting 
the  escheat  of  the  originaJ  grant  by  the  death  of  one  David 
Jones,  the  last  holder,  intestate  and  without  heirs,  and  because 
there  were  no  heirs  of  the  original  patentee  or  regular  convey- 
ances  from  him.  They  also  introduced  a  patent  to  William  Fell, 
dated  June  15,  1734,  for  a  tract  called  "  Island  Point/'  claimed 
to  include  port  of  "  Mountenay's  Neck;"  the  will  of  William  Fell, 
dated  January  12,  1746,  devising  the  land  to  his  son  Edward;  a 
conveyance  by  Edward  Fell  to  Thomas  Sligh,  dated  August  19, 
1758;  a  conveyance  from  Samuel  Wheeler  and  wife  to  David 
Jones,  dated  March  22, 1685;  a  patent  to  one  Oulton  for  a  tract 
called  "  Bold  Venture;"  the  escheat  certificate  of  '*  Mountenay's 
Neck,"  dated  April  14,  1737;  a  certificate  of  resurvey  of  a  tract 
caUed  "  FeD's  Prospect"  to  Edward  Fell,  dated  May  20,  1761. 
Thoy  also  introduced  sundry  leases  from  one  Ann  Fell,  dated  in 
1768  Mid  1769,  for  terms  of  years,  to  Abraham  Inloes  and  others, 
under  whom  the  defendants  respectively  claim  for  lots  5,  6,  7, 8, 
ani  9  on  Bond  street  in  Baltimore,  and  noted  on  ihe  plat  here- 
inafter mentioned.  Possession  of  said  lots  under  claim  of  title 
WHS  proved  in  the  defendants  respectively,  and  those  under 
whom  they  claimed,  for  more  than  thirty  years  before  the  insti- 
tution of  this  suit.  William  Inloes  became  entitled  to  lot  num- 
ber 5  as  heir  of  Abraham  Inloes. 

It  was  further  proved  by  the  defendants  that  William  Inloes, 
in  1807  or  1808,  erected  a  line  of  fence  across  the  land  in  dis- 
pute, which  was  maintained  by  him  until  the  square  was  filled, 
up.  The  square  in  controversy  was  filled  up  and  made  fast  land 
by  the  city  between  the  years  1823  and  1836,  the  defendants- 
paying  the  expenses  thereof,  and  was  inclosed  five  or  six  years 
before  the  trial,  and  had  ever  since  been  occupied  by  the  de- 
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fendants.  The  plaintiff  offered  evidence  to  show  that  while  the 
square  was  being  filled  up»  the  prevalent  opinion  in  the  neigh- 
borhood was  that  the  title  was  in  the  city  or  state,  and  not  in 
any  of  the  owners  of  the  banks  of  the  cove  in  which  the  land 
lay.  The  evidence  was  rejected,  and  the  plaintiff  excepted,  this 
being  the  first  exception.  The  defendants  offered  a  certificate 
from  the  rent-roll  of  the  province,  showing  various  alienations 
of  portions  of  the  escheat  grant  of  Monntenay's  Neck,  from 
1756  to  1773,  and  the  quitrents  chaiged  thereon.  The  evidence 
was  admitted,  and  the  plaintiff  took  a  second  exception.  The 
third,  fourth,  and  fifth  exceptions  arose  on  prayers  for  instruo* 
tions  by  the  respective  parties.  Other  facts  appear  from  the  opin- 
ion*   The  following  plat  illustrates  some  points  in.  the 
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The  line  marked  M  N  on  the  foregoing  plat  is  the  first  line 
of  *'  Mountenajr'B  Neck/'  as  snryeyed  in  1737.  The  lines  A  M 
and  M  N  are  two  of  the  boundaries  of  «  Bold  Venture."  Lot  10 
was  a  lot  held  by  the  plaintifiF  by  her  tenant.  Lots  6,  6,  7,  8, 
9,  were  those  leased  to  the  defendants  by  Ann  Fell.  A,  Y,  Y, 
B,  0,  F,  is  the  line  of  the  water  as  it  was  in  1783.  The  dotted 
line  from  G  to  F  represents  the  water  line  in  1801.  The  dotted 
line  from  1  to  11  represents  the  water  line  in  front  of  defend- 
ants' lots  in  1734.  The  dotted  line  from  L  to  Q  represents 
"Liloes'  fence."  The  plaintiff's  fast  land  lay  principally  be- 
tween Wilkes  and  Fleet  streets.  One  of  those  through  whom 
the  plaintiff  claimed  was  permitted  by  the  port  wardens,  in 
1784,  to  extend  his  wharf  from  the  dotted  line  Y  Y  south  to  the 
line  W  X. 

The  plaintiff,  upon  the  foregoing  evidence  and  other  evidence 
not  necessary  to  be  stated,  submitted  sixteen  prayers  for  instruc- 
tions. The  third,  fourth,  fifth,  sixth,  seventh,  eighth,  thirteenth, 
fourteenth,  and  fifteenth  prayers  are  sufficiently  stated  in  the 
opinion.  The  substance  of  the  others  was  as  follows:  1.  That 
if  the  jury  should  believe  the  evidence  offered  by  the  plaintiff 
as  to  her  paper  title,  including  the  conveyance  from  Wheeler  and 
wife  to  Jones,  proved  by  the  defendants;  and  should  also  be- 
lieve the  evidence  introduced  by  the  plaintiff,  showing  contin- 
uous possession  by  the  plaintiff,  and  those  through  whom  she 
claimed,  to  the  land  included  in  Mountenay's  Neck  now  held  by 
h^r,  they  were  bound  to  presume  a  deed  from  Mountenay,  or 
those  claiming  under  him,  to  Wheeler  and  wife,  and  from  David 
Jones  to  Bobert  Blunt,  or  his  ancestor.  2.  That  if,  in  addition 
to  these  facts,  the  jary  should  believe  that  the  square  in  contro- 
versy was  filled  up  by  the  city  authorities,  between  1823  and 
1836,  under  the  ordinances  introduced  in  evidence,  and  that  the 
defendants  were  in  possession  thereof  when  the  action  was  com- 
menced, they  should  find  for  the  plaintiff.  9.  That  if  the  jury 
should  find  a  grant  to  the  defendants  for  the  square  in  contro- 
versy, by  presumption  from  their  long-continued  possession,  they 
must  find  a  grant  regularly  executed  by  the  plaintiff.  10.  That 
if  the  jury  should  believe  the  evidence,  they  could  not  presume 
a  grant  to  the  defendants,  or  either  of  them,  from  any  acts  or 
possession  by  them  prior  to  1823.  11.  That  different  posses- 
sions and  acts  of  the  defendants,  at  long  intervals  in  point  of 
time,  could  not  be  added  together  to  make  out  twenty  years,  nor 
could  their  possession  on  the  east  side  of  Caroline  street  be  con- 
nected with  that  on  the  west  side  for  that  purpose,  so  as  to  raise 
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a  presnxuption  of  a  grant,  but  the  possession  must  be  confined 
to  the  property  in  controYersy.  12.  That  the  statute  of  limita- 
tions of  James  did  not  apply  to  the  case.  16.  That  from  all  the 
evidence  in  the  case,  a  deed  should  be  presumed  from  Mounte- 
nay,  or  his  heirs,  to  Wheeler  and  wife,  and  from  Jones  to  Blunt, 
or  his  ancestor.  The  defendants  submitted  four  prayers  for  in- 
structions. The  first  is  stated  in  the  opinion.  The  second  and 
third  were,  in  substance,  that  if  the  jury  should  believe  the  de- 
fendants' evidence,  as  to  the  patents  and  conveyances  introduced 
by  them,  and  the  location  thereof,  then  the  defendants'  title  as 
riparian  owners  of  the  water  lots  on  Bond  street,  in  front  of 
which  was  the  land  now  in  controversy,  antedated  that  of  the 
plaintiff,  as  owner  of  the  land  claimed  by  her  on  Wilkes  street, 
and  the  plaintiff  could  not  recover.  The  fourth  recapitulated 
all  the  evidence  offered  by  the  defendants,  and  prayed  an  in- 
struction, first,  that  the  plaintiff's  recovery  was  barred  by  the 
statute  of  limitations;  or,  second,  that  the  jury  should  presume 
a  grant  to  the  defendants;  or,  third,  that  the  jury  must  presume 
that  the  right  of  reclaiming  and  improving  the  land  now  in  con- 
troversy, under  the  act  of  1745,  had  been  surrendered  and 
granted  to  the  defendants.  The  court  granted  the  plaintiff's 
first  and  sixteenth  prayers  and  the  defendants'  fourth  prayer, 
and  denied  all  the  others,  and  both  parties  excepted.  The  plaint- 
iff then  offered  in  evidence  the  deed  from  Wheeler  and  wife  to 
Jones,  heretofore  offered  by  the  defendiuits,  and  upon  that,  in 
connection  with  the  other  evidence,  prayed  six  additional  in- 
structions, covering  substantially  the  same  ground  as  those  pre- 
viously prayed;  all  of  which  were  denied,  and  the  plaintiff  took 
a  fourth  exception.  A  fuiHJier  instruction  prayed  by  the  plaint- 
iff vTas  to  the  effect,  that  there  was  no  proof  of  any  possession 
by  any  of  the  defendants  except  Inloes,  prior  to  1826,  sufficient 
to  defeat  the  plaintiff's  right  to  recover  against  them,  however  it 
might  be  as  to  Inloes.  The  instruction  was  refused,  and  the 
plaintiff  excepted.  The  sixth  exception  was  taken  by  the  de- 
fendants to  a  decision  of  the  court,  overruling  an  objection  made 
oy  them  to  the  admissibility  of  any  of  the  deeds  and  patents  in- 
troduced by  the  plaintiff.  Verdict  and  judgment  against  the 
plaintiff's  lessor,  and  she  appealed. 

Mayer  and  IhUany,  for  the  appellants. 

Oilea  and  McMahon,  for  the  appellees. 

By  Oourt,  Dorset,  J.    With  the  county  court's  refusal  to 
admit  the  testimony  offered  by  the  plaintiff  in  his  first  bill  of 
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exoeptioxiBy  and  objected  to  \>j  the  defendants,  we  entirely  con- 
cur.  It  was  immaterial  and  irrelevant  to  any  of  the  issues  in 
the  cause.  A  prevalent  opinion  in  the  neighborhood,  even  if 
known  and  adopted  by  the  lessor  of  the  plaintiff,  as  to  her  legal 
rights,  whether  founded  in  error  or  not,  does  not  at  law  pre- 
vent the  running  of  the  statute  of  limitations,  nor  repel  the  legal 
presumption  of  a  grant  arising  from  adverse  possession,  long 
continued  and  acquiesced  in. 

We  also  concur  with  the  county  court  in  admitting  to  the  jury 
the  certificate  of  the  rent-roll,  offered  in  evidence  by  the  defend- 
ants, as  stated  in  the  plaintiff's  second  bill  of  exceptions.  The 
rent-rolls,  which  are  books  kept  in  the  several  counties  of  the 
state  during  the  proprietary  government  of  Maryland,  by  officers 
called  rent-roll  keepers,  were  designed  to  show,  in  the  respective 
counties,  the  grants  of  land  made  by  the  lord  proprietary; 
the  names  of  the  subsequent  alienees  thereof;  and  the  names  of 
those  who  were  in  possession  of  the  same;  and  the  quitrents 
with  which  they  were  chargeable.  In  aU  cases  of  controverted 
possession,  or  where  possession  was  relied  on  as  evidence  for 
the  presumption  of  a  grant,  certified  extracts  from  the  rent-rolls, 
showing  who  were  the  possessors  of  the  lands,  at  the  period  in 
question,  have  been  received  by  the  courts  of  Maryland  as  com- 
petent testimony.  But  though  the  evidence  objected  to  was  ad- 
missible, after  the  testimony  previously  given  in  the  cause,  it  is 
difficult  to  conceive  why  it  should  have  been  offered  by  the  de- 
fendant; or  if  offered,  why  objected  to  by  the  plaintiff.  If  ad- 
duced as  evidence  of  the  escheat  grant  to  William  Fell,  it  could 
neither  benefit  the  defendant  nor  damnify  the  plaintiff;  as  the 
escheat  patent  itself,  which  is  conclusive  evidence  of  the  fact, 
had  already  been  in  evidence  before  the  jury.  And  if  it  were 
produced  as  evidence  of  William  Fell's  possession  under  his 
escheat  grant,  so  far  as  it  proved  anything,  it  disproved  that 
fact,  by  showing  that  he  never  was  in  possession  under  his 
escheat  grant,  and  that  no  quitrents  had  ever  been  charged 
against  him.  It  would  be  extremely  difficulty  to  account  for 
the  rent-roll  keeper's  wholly  omitting  to  charge  William  Fell 
with  the  quitrents  as  the  possessor  of  Mountenay's  Neck,  upon 
any  other  hypothesis,  than  that  upon  an  investigation  into  the 
subject  by  the  rent-roll  keeper,  he  discovered  (what  the  tes- 
timony in  this  cause  renders  more  than  probable),  that  William 
Fell*  took  nothing  under  his  escheat,  and  consequently  was  not 
charged  with  the  payment  of  quitrents.  But  the  effect  of  this 
vent-roll  extract  is  not  only  to  disprove  that  William  Fell  was 
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the  possessor,  or  chargeable  vnih  the  qtdtrents  of  Mountenay's 
Neck,  but  it  shows  that  previous  to  the  year  1756,  and  more 
than  two  years  before  the  conveyance  from  Edward  Fell  to 
Thomas  Sligh,  Thomas  Sligh  and  Thomas  Sheridine  were  the 
possessors  of  Mountenay's  Neck,  and  charged  with  the  quit- 
rents  payable  thereon:  facts  strongly  corroborating  (if  corrob- 
orating testimony  were  wanting),  the  evidence  the  plaintiff  had 
before  offered  in  support  of  his  claim  and  pretensions. 

The  plaintiff's  counsel,  by  the  first  prayer  in  the  third  bill  of 
exceptions,  call  upon  the  court  to  instruct  the  jury,  that,  if  they 
believe  the  facts  enumerated  in  the  prayer,  **  they  are  bound  to 
presume  a  deed  from  said  Alexander  Mountenay ,  or  those  claim- 
ing under  him,  to  Samuel  Wheeler  and  wife,  and  from  said 
David  Jones  to  said  Robert  Blunt,  or  his  ancestor,  for  the  tract 
of  land  called  Mountenay's  Neck."  These  enumerated  facta  do 
not  show  that  the  plaintiff,  or  any  of  those  under  whom  she 
has  offered  evidence  of  her  deduction  of  title,  ever  held  under 
either  Wheeler  and  wife  or  Jones,  or  received  from  them  any 
conveyance  of  Mountenay's  Neck;  or  that  they,  or  either  of 
them,  ever  were  possessed  of  any  part  thereof.  The  only  fact 
tending  in  the  slightest  degree  to  connect  Wheeler  and  wife  and 
Jones  with  the  tract  of  land  called  Mountenay's  Neck,  is  the 
isolated  deed  from  Wheeler  and  wife,  by  Thomas  Lightfoot, 
their  alleged  attorney,  to  David  Jones./  In  the  absence  of  all 
proof  that  Wheeler  and  wife  were  entitied  to  the  land,  or  had 
been  in  possession  of  any  part  thereof,  or  that  Hobert  Blunt,  or 
those  claiming  under  him,  ever  acquired,  or  claimed  to  hold 
titie  or  possession  under  either  Wheeler  and  wife  or  Jones,  upon 
what  ground  cotdd  the  court  be  called  on  to  direct  the  jury  to 
presume  a  deed  from  Alexander  Mountenay,  or  those  claiming 
under  him,  to  Wheeler  and  wife,  and  from  David  Jones  to  Rob- 
ert Blunt  ?  There  is  not  a  scintilla  of  evidence  from  which  it 
can  be  legitimately  inferred  that  Blunt  derived  either  title  or 
possession  from  Jones,  or  that  Wheeler  and  wife,  or  Jones,  or 
any  person  claiming  under  them,  were  at  any  time  in  possession  of 
the  land  in  question.  Upon  what  basis,  then,  could  the  plaintiff 
rest  the  presumption,  which  she  demanded  of  the  jury  through 
the  agency  of  the  court? 

Had  the  plaintiff  required  of  the  court  an  instruction  to 
the  jury,  that  they  must  presume  a  deed  for  Mountenay's  Neck, 
from  Alexander  Mountenay,  or  those  claiming  under  him,  to 
Robert  B.  Blunt,  it  would  be  difficult  to  discover  a  reason  why 
it  should  not  be  granted.     From  Robert  B.  Blunt  the  paper  or 
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record  title  of  the  plaintiff  -was  perfect;  the  only  link,  in  her 
chain  of  title,  which  was  wanting,  was  that  from  Alexander 
Monntenay  to  Robert  B.  Blnnt.  To  supply  this  defect  by  way 
of  legal  presumption,  all  that  was  requisite  was  to  prove  to  the 
jury  a  continuous  possession  of  twenty  years  or  upwards,  in  Rob- 
ert B.  Blunt,  or  those  claiming  under  him.  And  of  this  fact  there 
was  abundant  proof.  Far  more  than  from  the  antiquity  of  the 
possession  proved,  and  nature  and  circumstances  of  the  case, 
could  reasonably  have  been  required  or  expected.  The  convey- 
ance of  Robert  B.  Blunt  to  James  Todd,  for  Mountenay's  Neck, 
bore  date  on  the  fourth  day  of  October,  in  the  year  1696.  Of 
Robert  B.  Blunt's  possession,  no  direct  proof  has  been  offered; 
and  none  could  reasonably  be  expected,  after  a  lapse  of  nearly 
one  hundred  and  fifty  years.  But  of  the  possession  of  his 
grantee,  James  Todd,  there  is  proof,  and  that,  too,  coming  in 
such  an  unquestionable  8hax)e,  that  it  can  not  be  doubted. 
About  three  years  after  the  date  of  the  deed  from  Blunt  to  Todd, 
on  the  seventeenth  of  February,  1698,  the  surveyor  of  Baltimore 
county,  a  public  officer  of  the  lord  proprietary,  who  was  upon 
the  land  and  an  eycrwitness  of  what  he  stated,  who  could  have 
bad  no  motive  for  misrepresentation,  in  the  discharge  of  a 
necessary  official  act  in  respect  to  the  survey  of  the  tract  of  land 
called  "  Todd's  Range,"  certifies  to  the  register  of  the  land 
office,  that  it  began  "  at  a  bounded  white  oak,  standing  in  the 
line  of  a  parcel  of  land  formerly  belonging  to  Alexander  Moun- 
tenay,  and  now  in  the  possession  of  the  aforesaid  Todd."  On 
the  thirteenth  of  March,  1701,  James  Todd  conveyed  that  part  of 
Mountenay's  Neck,  connected  with  the  present  controversy,  to 
one  John  Hurst,  who,  by  deed  of  mortgage  bearing  date  on  the 
thirteenth  day  of  October,  1702,  to  secure  the  payment  of  one 
hundred  and  twenty-three  pounds,  six  shillings,  and  four  pence, 
conveyed  the  same  to  Richard  Golegate,  who,  in  the  provincial 
court  of  the  April  term,  1705,  recovered  judgment  in  ejectment 
for  the  said  mortgaged  premises  against  said  Hurst;  but  no  writ 
of  habere  facias  poss&isionem,  as  far  as  the  record  discloses  that 
fact,  appears  to  have  issued  thereon.  The  institution  of  this 
action  of  ejectment  to  April  term,  1704,  by  Golegate  against 
Hurst,  is  evidence  that  Hurst  was,  at  that  time,  in  possession  of 
the  mortgaged  premises;  as  had  they,  at  that  time,  been  in  the 
possession  of  any  other  person,  the  judgment  cotdd  have  been 
of  no  avail  to  the  plaintiff.  And  the  declaration  describes  the 
mortgaged  premises  sued  for  as  late  in  the  tenure  or  occupation 
of  James  Todd,  of  the  aforesaid  county,  planter.     Thus  con< 
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firming,  as  to  Todd's  possessiony  the  pzeYioas  certificate  of  ih» 
sarreyor  of  Baltimore  county. 

In  March,  1749,  John  Hurst,  in  consideration  of  five  pounds, 
conveyed  to  Thomas  Sheridine  and  Thomas  Sligh,  as  joint  ten* 
ants,  the  same  lands  conyeyed  to  him  by  James  Todd.  And  on 
the  fifteenth  of  Norember,  1760,  in  consideration  of  one  hun- 
dred pounds  sterling,  John  and  Thomas  Golegate,  devisees  of 
Bichard  Golegate,  conveyed  the  same  lands  to  said  Sheridine 
and  Sligh  in  joint  tenancy.  Whether  the  possession  continued 
in  Hurst  till  his  conveyance  to  Sheridine  and  Sligh,  or  had  pre- 
viously passed  from  him  to  the  Golegates,  in  this  question  of 
presumption  of  a  deed,  is  of  no  importance;  the  plaintiff  de- 
ducing a  regular  paper  title  from  both,  the  possession  of 
either  is  equally  available  to  the  plaintiff.  And  there  is  not  a 
shadow  of  proof  that  the  possession  was  in  any  other  person. 
In  June,  •1766,  Thomas  Sheridine,  the  elder,  being  dead,  his 
son  and  heir  at  law,  Thomas  Sheridine,  conveyed  the  said  lands 
to  Thomas  Sligh,  reciting  in  part  the  said  conveyance  from  said 
John  and  Thomas  Golegate  to  Thomas  Sheridine,  the  elder,  and 
Thomas  Sligh,  and  that  the  said  Thomas  Sheridine  and  Thomas 
Sligh,  in  virtue  of  the  said  conveyance,  were  jointiy  "  seised 
and  possessed"  of  the  said  lands,  and  that  his  said  father  died 
''  so  seised  and  possessed,  living  the  aforesaid  Thomas  Sligh," 
**  who  now  continues,  as  survivor,  seised,  and  yet  is  actually 
possessed  of  the  aforesaid  lands."  For  falsely  making  such  a 
recital,  Thomas  Sheridine,  the  youngs,  as  far  as  the  record  di£h 
closes,  could  have  had  no  conceivable  motive.  The  extract 
from  the  debt  books  is  evidence  that  Thomas  Sligh,  in  1764, 
was  in  possession  of  one  hundred  acres,  part  of  Mountenay's 
Neck;  and  the  extract  from  the  reni-roll,  given  in  evidence  1^ 
the  defendants,  shows  that  in  1766,  if  not  before,  Thomas  Sligh 
and  Thomas  Sheridine  were  stated  by  the  rent-roll  keepers  of 
Baltimore  county,  to  be  the  possessors  of  two  hundred  acres  of 
Mountenay's  Neck.  And  the  said  extract  from  the  debt  books 
shows,  thai  from  1766  inclusive,  till  the  year  1769,  when  he  con- 
veyed a  part  thereof  to  Thomas  Hammond  (under  whom  the 
plaintiff  claims),  Thomas  SHgh  was  possessed  of  the  said  two 
hundred  acres,  part  of  Mountenay's  Neck.  For  a  period  then 
of  sixty  years,  that  is,  from  1698  to  1768,  the  plaintiff  has 
shown  a  continuous  possession  in  those  under  whom  she  chums 
titie.  A  stronger  case  for  presuming  a  deed,  on  the  ground  of 
possessions  of  ancient  date,  has  rarely  occurred  in  a  court  of 
justice. 
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But  it  is  said  that  possession  is  a  matter  of  &ct  whioh  must 
be  proved  by  the  same  kind  of  testimonj  requisite  for  the  proof 
of  any  other  fact  or  oocuixence.  To  this  proposition,  as  ap- 
plicable to  the  case  before  us,  we  can  not  assent.  If  the  pos- 
session relied  upon  were  of  modem  date,  so  that  it  might  fairly 
be  presumed  as  susceptible  of  proof  by  living  witnesses,  then 
would  the  objection  urged  present  itself  with  imposing  foroa. 
But  as  to  the  possessions  in  question,  they  are  of  so  great  an- 
tiquity, that  the  brevity  of  human  life  demonstrates  that  such 
testimony  can  not  be  obtained.  If  the  certificate  of  the  sur- 
veyor be  not  evidence  in  this  case,  upon  what  principle  is  it  that 
•entries  in  the  debt  books  are  evidence  to  prove  ancient  posses- 
sion of  lands?  And  if  the  recitals,  in  these  deeds,  as  to  posses- 
ions, be  not  evidence,  upon  what  principle  is  it  that  you  admit 
hearsay  evidence  of  ancient  boundaries  or  runnings  of  the 
lines  of  old  tracts  of  land?  Or,  how  is  it  that  youudmit  en- 
tries made  in  the  books  of  a  third  person  by  the  person  whose 
•duty  it  was  to  make  them,  and  to  whom  no  inducement  to  have 
made  false  entries  could  be  imputed?  laWmaQusenand  GhUd 
V.  Hepburn,  7  Cianch,  290,  the  supreme  court  decided  that  hear- 
say evidence  is  incompetent  to  establish  any  specific  fact,  which 
is  in  its  nature  susceptible  of  being  proved  by  witnesses  who 
speak  from  their  own  knowledge.  But  what  must  we  presume 
would  have  been  their  decision,  if,  of  facts  of  great  antiquity, 
resting  wholly  in  parol,  of  which  no  written  evidence  can  be 
presumed  to  exist,  hearsay  evidence  should  have  been  offiared? 
Why,  that  it  was  competent.  -  The  recitals  here  relied  on  are  all 
made  by  persons  wholly  uninterested  in  the  truth  or  fidsehood 
of  the  facts  recited. 

It  is  also  insisted  that  the  plaintiff  is  precluded  from  relying 
on  these  possessions  as  furnishing  a  presumption  for  a  deed 
from  Mountenay,  or  those  claiming  tmder  him,  to  Blunt,  because 
Thomas  Sligh  having,  in  1758,  accepted  a  deed  of  conveyance 
from  Edward  Fell,  the  plaintiff,  who  makes  title  through 
Thomas  Sligh,  is  estopx)ed  from  setting  up  a  title  paramount,  or 
alleging  that  she  derived  no  title  under  the  conveyance  from 
Fell  to  Sligh.  If  this  doctrine  of  estoppel,  as  here  contended 
for,  be  sanctioned,  the  condition  of  Sligh,  and  those  claiming 
under  him,  is  deplorable  indeed.  Sligh  is  as  thoroughly  es- 
topped by  the  deed  from  Hurst,  and  also  by  that  from  the  Cole- 
gates,  as  he  is  by  that  from  Fell.  Their  seniority  or  juniority 
neither  adds  to,  nor  detracts  from  their  several  efficacies  as  es- 
toppels.    If  he  sets  up  a  title  under  the  deed  from  Hurst,  the 
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reply  would  be,  yon  hare  accepted  a  deed  from  the  (Solegates  or 
Fell,  and  yon  are  estopped  from  asserting  a  title  derived  in  any 
other  way.  If  he  asserts  his  title  under  the  Colegates,  the  deed 
accepted  from  Hurst  or  Fell  would  present  to  him  a  barrier 
equally  unsurmountable.  And  the  same  would  be  the  e£fect  of 
either  of  the  deeds  from  the  Colegates  or  Hurst,  if  his  title  were 
insisted  on  under  the  deed  from  Fell.  So  that  having  made 
separate  purchases  of  the  titles  of  three  claimants,  he  has  no 
title  at  all;  but  if  he  had  taken  a  deed  from  only  one  of  them, 
he  might  perhaps  have  acquired  an  indefeasible  title.  The  in- 
consistency and  injustice  of  applying  the  doctrine  of  estoppel 
to  a  grantee,  who  claims  nothing  under  the  deed  which  he  seeks 
to  repudiate,  can  not  be  more  strongly  illustrated,  than  when 
attempted  to  be  applied  to  a  case  like  the  present,  where  it  is 
manifest  that  Sligh  never,  for  a  moment,  supposed,  that  in  tak- 
ing a  conveyance  from  Fell  he  designed  to  relinquish  and  aban- 
don all  the  title  to  Mountenay's  Neck,  which  he  had  acquired 
under  the  deeds  from  the  Colegates  and  Hurst;  and  to  admit 
that  thencef orthheclaimed  no  othertitle  to  Mountenay's  Neck  than 
that  transferred  to  him  by  Edward  Fell.  That  such  was  not  the 
understanding  of  Edward  Fell,  is  apparent  from  the  terms  of 
the  deed,  whichdo  not  profess,  in  the  usual  form,  to  convey  the 
land  itself;  but  simply  the  right,  title,  and  interest  of  FeU 
therein.  In  taking  a  conveyance  from  Fell,  Sligh's  only  object 
was  to  purchase  his  peace,  or  remove  a  cloud  which  overshad- 
owed his  title.  The  difference  in  the  amount  of  purchase  money 
paid  to  the  Oolegates  and  Fell,  fully  sustains  this  view  of  the 
transaction.  To  the  former,  for  their  title,  was  paid  one  hun- 
dred pounds  sterling;  to  the  latter,  fifty  pounds  current  money. 
The  deed  from  Fell  to  Sligh  has  performed  its  office,  and  con- 
summated the  contract  between  the  parties.  Fell  has  received 
his  fifty  pounds,  and  Sligh  obtained  as  its  equivalent  the  asserted 
claim  of  Fell.  The  deed  between  them  never  was  designed  to 
have  any  further  or  prospective  operation;  to  all  intents  and 
purposes  it  is  functtia  officio.  That  -  the  distinction  which  we 
have  taken,  as  respects  estoppel,  when  applied  to  a  conveyance 
of  the  land  itself,  and  the  mere  interest  of  the  gnantor  in  the 
land,  is  well  founded,  see  4  Bac.  Abr.  192,  tit.  Leases  and 
Terms  for  Years,  letter  O,  and  the  authorities  there  referred  to, 
where  it  is  stated,  that,  ''  if  a  man  takesta  lease  for  years,  of  the 
herbage  of  his  own  land,  by  indenture,  this  is  no  conclusion  to 
say,  that  the  lessor  had  nothing  in  the  land  at  the  time  the  lease 
was  made,  because  it  was  not  made  of  the  land  itself." 
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The  tme  grotind  upon  wliich  estoppels  are  applied  to  deeds 
is  given  in  the  case  of  Jackson  ex  dem.  Varick  v.  Wdldron  and 
Wife^  13  Wend.  178,  where  it  is  said,  that  '*  the  true  principle  of 
e8topi>el,  as  applicable  to  deeds,  is  to  prevent  circuity  of  action, 
and  to  compel  parties  to  fulfill  their  contracts;  thus,  a  party  in  a 
deed  asserting  a  particular  fact,  and  thereby  inducing  another 
to  contract  with  him,  can  not,  by  a  denial  of  that  fact,  compel 
the  other  party  to  seek  redress,  against  his  bad  &ith,  by  suit; 
but  the  court  will  decide  upon  the  rights  of  the  parties,  witbout 
subjecting  them  to  the  expense  and  delay  of  a  new  litigation; 
and  this  they  will  do,  not  on  the  ground  of  concluding  the  par- 
ties from  showing  the  truth,  but  because  the  whole  truth  being 
shown,  the  justice  of  the  case  is  not  changed."  And  in  Blighfs 
Lemee  y.  Bochester^  7  Wheat.  547,  a  most  able  exposition  of  the 
doctrine  of  estoppel  is  given  by  Ohief  Justice  Marshall,  showing 
that  it  does  not  or  ought  not  to  apply  as  between  grantor  and 
grantee,  and  preclude  the  grantee  from  showing  a  prior  and 
superior  title  in  the  grantee,  to  that  transferred  by  the  deed  of 
the  grantor.  The  true  doctrine  upon  the  subject  is  also  cor- 
rectly stated  in  4  Bac.  Abr.  190,  tit.  Leases  and  Terms  for  Years, 
letter  O,  as  follows:  "  But  if  such  lease  for  years  were  made  by 
deed  poll  of  lands,  wherein  the  lessor  had  nothing,  this  wotdd  not 
estop  the  lessee,  to  aver  that  the  lessor  had  nothing  in  those  lands 
at  the  time  of  the  lease  made,  because  the  deed  poll  is  only  the 
deed  of  the  lessor,  and  made  in  the  first  or  third  person; 
whereas  the  indenture  is  the  deed  of  both  parties,  and  both  are, 
as  it  were,  put  in  and  shut  up  by  the  indenture;  that  is,  where 
both  seal  and  execute  it,  as  they  may  and  ought;  for  otherwise, 
if  the  lessor  only  seals  and  executes  the  indenture,  the  lessee 
seems  to  be  no  more  concluded,  than  if  the  lease  were  by  deed 
poll;  for  it  is  only  the  sealing  and  delivery  of  the  indenture,  as 
his  deed,  that  binds  the  lessee,  and  not  his  being  barefy  named 
therein,  for  so  he  is  in  the  deed  poll;  but  that  bdng  only  sealed 
and  delivered  by  the  lessor,  can  only  bind  him,  and  not  the 
lessee,  who  is  not  to  seal  and  execute  it.  And  it  should  seem, 
that  such  lease  by  deed  poll  binds  the  lessor  himself  as  much  as 
if  it  were  by  indenture,  because  it  is  executed  on  his  part  with 
the  very  same  solemnity,  and  therefore  it  shotdd  seem,  he  is 
bound  by  such  lease  by  way  of  estoppel."  We  think  the  county 
court,  therefore,  erred  ix\  granting  the  plaintiffs  first  prayer  in 
the  third  bill  of  exceptions. 

The  second  prayer  of  the  plaintiff,  in  the  third  bill  of  excep- 
tions, involving  in  it  the  decision  of  most  of  the  defendants' 
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prayers,  we  will  forbear  to  express  any  opinion  upon,  till  we 
have  disposed  of  the  defendants'  prayers.  The  plaintiffs  third 
prayer  in  this  bill  of  exceptions  calls  on  the  conrt  for  an  instmo- 
tion  to  the  jury,  that  if,  in  addition  to  the  facts  stated  in  the 
first  and  second  prayers,  they  also  beHere,  **  that  the  plaintiff, 
and  those  under  whom  she  claims,  hare  been  in  possession  of 
the  part  of  the  property,  by  having  a  house  erected  upon  it,  and 
by  the  actual  indosure  of  a  board  fence,  then  the  defendants 
can  not  avail  themselres  of  any  title  from  presumption,  except 
of  such  part  as  they  can  prove  that  they  hare  also  been  possessed 
of,  by  actual  inclosure,  for  twenly  years,  next  before  the  impe- 
tration  of  the  writ  in  this  cause."  And  this  prayer,  we  think 
the  county  court  ought  to  have  granted,  if  it  be  assumed  that^ 
but  for  such  presumption,  the  plaintiff  is  entitled  to  the  property 
in  controversy.  The  general  principle  being  now  too  well  estab- 
lished to  require  the  adduction  of  authorities  in  its  support,  thai 
a  pa99e9su>  pedis  of 'part  of  a  tract  or  parcel  of  land,  by  him,  who 
is  legally  entitled  to  the  entirety,  carries  with  it  the  possession  to 
the  extent  of  his  legal  rights:  and  no  wrong-doer  can,  in  con- 
templation of  law,  by  entry  or  the  exercise  of  acts  of  ownership 
thereon,  acquire  the  possession  of  any  part  thereof,  but  by  act- 
ual inclosure,  or  ouster,  actual  or  presumptive.  But  such  an 
assumption  of  titie  in  the  plaintiff  can  not  be  made,  as  we  shall 
hereafter  show,  and  therefore  the  prayer  was  properly  rejected 
by  the  court. 

The  instruction  required  by  the  plaintiffs  fourth  prayer  was, 
«<  that  the  defendants  in  this  case  can  not  avail  themselves  of  the 
benefit  of  a  presumption  of  a  grant  to  them  for  the  properly  in 
dispute,  unless  they  show,  by  strong  proof,  a  continuous  and 
uninterrupted  possession  thereof  for  twenty  years,  next  before 
the  institution  of  this  suit."  This  prayer,  we  think,  the  county 
coiurt  erred  in  not  granting.  Uninterrupted,  continuous  posse»- 
sion  is  essential  to  the  presumption  of  a  grant,  and  by  "  strong 
proof,"  vTas  meant  nothing  more  than  such  proof  as  would  satisfy 
the  jury  of  the  existence  of  the  fact,  for  the  establishment  of 
which  it  was  offered. 

The  fifth  prayer  was,  "  that  there  is  no  evidence  in  this  case 
to  prove  such  possession;"  the  object  (the  meaning)  of  which 
proposition  was,  that  the  evidence  before  the  court  was  not  suffi- 
cient to  authorize  it  in  instructing  the  jury  to  presume  a  grant 
to  the  defendants.  After  a  minute  and  thorough  examination 
of  all  the  facts  in  the  case,  and  of  the  law  which  applies  to  them, 
we  are  of  opinion,  that  this  instruction  ought  to  have  been 
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granted.  Tlie  grounds,  upon  which  rest  the  presomption  of  a 
deed,  are  that  the  rightful  owner  has  so  long  submitted  to  acts 
of  ownership  over  his  properly,  exercised  by  another,  without 
ever  ha-ving  sued  for  the  recoyery  of  his  property,  or  of  damages 
for  the  nn^wfol  inTasions  of  his  rights,  that  he  is  presumed  to 
haye  granted  them  to  him  by  whom  the  acts  of  ownership  are 
exerted.  Let  us  now  see  how  far  this  presumption  is  applicable 
to  the  case  before  us,  and  ought  to  be  insisted  upon  by  the  pres- 
entappellant.  To  do  this,  we  must  bear  in  mind  that  the  prop- 
erty, of  which  it  is  sought  to  deprire  her,  was  not,  at  the  time 
of  the  alleged  encroachments  upon  her  rights,  her  freehold,  or 
any  tangible  or  visible  properly,  or  a  franchise,  or  easement,  of 
which  she  then  had  the  capacily  of  enjoyment.  It  was  a  mere 
privilege  of  acquiring  properly  by  its  reclamation  from  the 
water,  and  until  reclaimed  she  had  no  properly;  no  possession; 
no  right  which  could  be  violated  or  encroached  upon  by  any- 
body. Inloes'  fence,  which,  from  its  duration,  is  the  only  tree- 
pass  or  possession  relied  on  as  the  basis  of  this  presumption,  it 
must  be  borne  in  mind,  was  erected  in  navigable  water,  and  far 
without  the  limits  of  tiie  land  owned  ty  the  appellant.  What 
action  could  the  plaintiff,  or  those  under  whom  she  claimed, 
have  maintained  on  account  of  the  erection  of  Inloes'  fence? 
Ejectment  would  not  lie,  there  being  no  titie  in  the  land.  Tres- 
pass, in  which  the  law  implies  an  injury,  whether  sustained  or 
not,  could  not  have  been  maintained,  by  reason  of  the  want  of 
ownership  of  soil,  whereon  the  fence  was  erected.  An  action 
on  the  case  could  not  be  supported,  because  the  gist  of  such  ac- 
tion is  actual  damage  or  loss  to  the  plaintiff;  and  the  erection  of 
Inloes'  fence,  so  far  from  inflicting  damage  or  loss,  conferred  a 
substantial  benefit,  by  aiding  in  the  consummation  of  what  was 
indispensable  to  the  fruition  of  the  valuable  franchise  with 
which  the  plaintiff  had  been  invested  hy  the  laws  of  the  state 
and  ordinances  of  the  city  of  Baltimore.  T7i>on  what  principle, 
then,  of  reason,  justice,  common  sense,  or  analogy,  can  this  doc- 
trine of  presumptive  grants  be  applied  to  the  case  now  before 
us? 

But  the  nature  and  extent  of  the  interest  acquired  by  im- 
provers, under  the  act  of  1745,  c.  9,  and  the  state  and  condi- 
tion in  which  the  improvement  must  be,  before  any  right  of 
properly  vests  in  the  improver,  under  the  act  of  assembly,  does 
not  now,  for  the  first  time,  arise  in  this  court.  The  decision  in 
the  case  of  Oiratid's  Lessee  v.  Hughes  et  al,,  1  GKU  k  J.  251,  un- 
less overruled,  is  deciEdve,  in  the  plaintiff's  favor,  of  the  question 
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we  are  now  oonsidetiiig.  There,  Christopher  Hug^hes  being  the 
owner  of  the  land  running  to  the  water,  the  defendants,  on 
whom  his  interests  devolyed,  claimed  title  to  the  land  in  dispute, 
as  being  an  improvement  made  by  his  tenant,  under  the  acts  of 
1783,  c.  34,  Mid  1745,  c.  9;  and  proved  that  his  said  tenant 
had,  in  pursuance  of  the  provisions  of  said  acts  of  assembly* 
made  the  said  improvement  (which  was  a  whaif),  so  far  as  to 
inclose  the  same,  by  the  necessary  logs,  in  1789,. and  had  the 
wharf  filled  up  in  the  middle  and  north  side  thereof,  and  partly 
so  on  the  eastand  south  parts  of  the  same;  but  that  the  logs  of 
the  said  wharf,  so  made,  had,  "  by  injuries  and  decay  in  several 
parts,  fallen  down  (the  top  log  entirely  around),  and  have  not 
been  repaired  since:  that  part  of  the  ground,  filled  up  within 
the  logs,  had  been,  and  still  is,  used  and  occupied  as  a  distillery 
of  turpentine;  and  that  the  water  flows  all  around  over  the  logs 
of  said  wharf,  and  withia  the  same,  from  ten  to  twenly  feet,  ac- 
cording to  the  state  of  the  tides."  That  in  1789,  his  said  ten- 
ant having  moved  off,  the  said  Christopher  Hughes  took  jiosses- 
sion  of  the  premises,  and  by  himself,  his  tenants,  and  the  de- 
fendants, his  heiFS  at  law,  held  the  said  wharf  ever  since,  till 
the  trial  of  the  cause  in  1828.  In  that  cause,  the  court  of  ap- 
peals decided,  that,  in  order  to  vest  any  title  in  the  wharf,  it 
must  be  completed;  and  that  by  reason  of  such  incompletion  of 
the  improvement,  neither  Christopher  Hughes,  nor  his  tenant, 
had  acquired  any  title  thereto,  under  the  said  acts  of  assembly. 
Without  overruling  this  decision,  can  it,  for  a  moment,  be  con- 
tended that  William  Inloes,  by  erecting  and  keeping  up  a 
straight  Une  of  fence,  in  the  manner  described  by  the  testimony 
in  the  case  before  us,  acquired  a  title  to  the  property  now  in 
controversy?  And  if  so,  to  what  extent  does  this  extraordinary 
fence  confer  title  on  its  owner?  Does  it  vest  in  him  all  filling 
up  that  may  be  caused  by  it,  either  immediately  or  remotely;  to 
the  north  or  to  the  south;  to  the  east  or  to  the  west?  Nay,  it  is 
relied  on  as  not  only  giving  title  to  William  Inloes,  but  to  all  the 
other  defendants,  who  hold  their  lots  by  separate  leases,  wholly 
unconnected  with,  and  independently  of  William  Inloes.  Upon 
what  ground  this  reliance  is  placed,  it  would  be  difficult  to  con- 
jecture. If,  in  virtue  of  this  fence,  a  deed  is  to  be  presumed  to 
Inloes  from  the  owner  of  the  water  rights  of  Mountenay's  Neck 
(which  rights,  the  raising  of  the  present  question  of  course  con- 
cedes), then  is  he  entitled  to  the  entire  improvement,  in  dispute, 
to  Lancaster  street,  to  the  utter  exclusion  of  his  co-defendants. 
In  making  this  fence,  Inloes,  accordiog  to  the  proof,  never  de- 
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signed  to  do  more  than  extend  and  fill  up  his  own  lot;  and  apon 
no  ooncdvable  principle  odnld  any  presmnption  of  a  deed  cover 
more  than  the  extension  in  front  of  his  own  lot,  which  would 
leave  his  co«^efendants  wholly  unprotected  against  the  claim  of 
the  plaintiff,  by  any  presumptive  bar,  from  ancient,  continuous, 
adversary  possessions. 

But  suppose  it  were  conceded,  that  the  lines  of  Mounten^y's 
Neck,  did  by  their  original  location,  embrace  the  land  now  in 
controversy,  would  that  enable  the  defendant  Inloes  to  hold  it 
upon  the  principle  of  the  presumption  of  a  deed  to  him  ?  The 
only  ground  for  such  a  presumption  rests  on  the  construction  and 
continuance  of  his  fence,  as  stated  by  the  witnesses.  This 
fence,  it  will  be  borne  in  mind,  at  neither  end,  nor  at  any  part 
of  it,  touched  his  inclosures  or  soil,  nor  was  it  connected  with  any 
thing,  natural  or  artificial,  which  could  render  it  an  indosure  or 
possession  of  anything  more  than  the  ground  which  the  fence 
itself  covered.  In  its  original  construction,  it  was  nothing  more 
than  a  mere  trespass,  and  its  subsequent  repairs  were,  as  weU 
in  fact  as  in  law,  but  repeated  trespasses.  In  Davidson's  Lessee 
V.  Beatty,  3  Har.  &  M.  621,  the  court  say,  that  "  where  a  person 
shows  title  to  a  tract  of  land,  as  for  instance.  Black  Acre,  and 
is  in  possession  of  part,  possession  of  part  is  possession  of  the 
whole."  And  in  such  a  case,  "  where  a  person  claims  by  pos- 
session alone,  without  showing  any  title,  he  must  show  an  exclu- 
sive, adverse  possession  by  indosure,  and  his  claim  can  not  ex- 
tend beyond  his  inclosures. "  ' '  Where  two  are  in  possession  of  a 
tract  or  a  house,  it  is  his  possession  who  has  the  right."  In  . 
Cheney  v.  Ringgold's  Lessee  etcU.,  2  Har.  &  J.  87,  this  court  say, 
"  When  two  are  in  mixed  possession  of  the  same  land,  one  by 
title,  and  the  other  by  wrong,  the  law  considers  him,  having  the 
title,  as  in  possession  to  the  extent  of  his  rights."  And  in  ffaU' 
V.  OitHngs,  Id.  112,  that  "  where  two  persons  are  in  possession 
of  land,  the  one  by  right,  and  the  other  by  wrong,  it  is  the  pos- 
session of  him  who  is  in  by  right."  The  supreme  court  of  New 
Tork  have  dedded,  in  Jackson  v.  Camp,  1  Cow.  609,  that  "  entry 
under  claim  of  title,  ia-generally  sufficient  to  constitute  an  ad- 
verse possession,  and  it  is  not  immaterial  whether  the  title  be  - 
valid  or  not."  **  But  if  claim  is  not  founded  on  a  deed  or  writ- 
ing, the  possession  is  limited  to  actual  occupancy  and  substantial 
indosure,  definite  and  notorious. "  And  in  Jackson  etc.  v.  Schoon- 
maker  J  2  Johns.  230,  that ''  to  make  out  an  adverse  possession  - 
in  ejectment,  the  defendant  must  show  a  substantial  indosure, 
an  actual  occupancy,  definite,  positive,  and  notorious;  it  is  not 
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'eooogb  to  make  what  is  called  a  poeaeflsion  fence,  meielybyfeli- 
iag  trecB  and  lapping  them  one  upon'  another  round  the  land." 
Upon  the  principles  of  these  adjudications,  how  can  it  be 
'Contended,  that  simply  upon  the  possession  arising  from  Inloes* 
fence,  yon  are  to  jneeume  a  conveyance  (as  far  as  the  fence  indi* 
cates,  of  indefinite  extent),  of  the  land  lying  to  the  north,  sooth, 
«ast»  and  west  of  it?  And  such  conveyance  is  to  be  presumed, 
not  only  to  Inloes  himself,  but  to  all  other  lessees,  deriving  dis- 
tmct  and  independent  titles  from  the  lessor  of  Inloes.  As 
authority  against  the  raising  of  such  a  presumption,  see  the  case 
of  Lenee  <^PoU9  v.  Gilbert,  3  Wash.  0.  0.  475. 

The  extent  to  which  lot  owners  may  make  their  improvements, 
in  reference  to  each  other,  under  the  act  of  1745,  can  not,  at 
this  time  of  day,  be  a  subject  for  contest.  In  Duffon  el  al.  v. 
The  JUayar  amd  GUy  CouncU  o/BaUimore,  5  Gill  &  J.  867,  this 
<sourt  dedared  that  this  act  of  assembly  vests,  in  the  improver, 
no  title  to  improvements  not  made  pursuant  to  the  provisions 
thereof.  That  "  the  improvements  authorized  and  encouraged, 
were  those  made  by  improvers  in  front  of  their  own  lots,  not  of 
their  neighbors.  The  legislature  never  designed  such  an  in- 
vasion of  the  rights  of  private  property;  nor,  indeed,  had  they 
the  power  to  legalize  it,  if  such  had  been  their  design."  A 
similar  construction  had  been  previously  given  to  the  act  of 
1745,  in  Harrison  v.  SiereU,  4  Har.  A  M.  550.  The  right  of 
extending  her  lot,  or  wharfing,  out  to  the  city  dock,  under  the 
act  of  1745,  and  the  ordinances  of  the  city  of  Baltimore,  was  a 
franchise;  a  vested  right,  peculiar  in  its  nature,  a  qtuui  prop- 
erly, of  which  the  lessor  of  the  plaintiff  coidd  not  lawfully  be 
deprived,  without  her  consent.  And  if  any  other  person,  with- 
out her  authority,  made  such  extension,  no  interest  or  estate  in 
the  improvement  vested  in  the  improver,  but  it  became  the 
property  and  estate  of  the  owner  of  the  franchise.  The  &ct 
that  the  improvement  was  made  by  the  city  officers  or  agents, 
and  paid  for  by  the  defendants,  does  not  at  all  vary  the  case, 
or  change  the  relative  rights  of  the  parties,  as  was  correctly  de- 
cided by  this  court  in  the  case  of  WUaon  v.  Ihloe8, 11  GKll  &  3. 
351. 

On  the  part  of  the  defendants,  it  has  also  been  contended, 
that  Mrs.  Casey,  and  those  under  whom  she  claimed,  having 
stood  by  and  seen  Inloes  expend  his  money  in  erecting  his  fence 
and  repairing  the  same,  on  the  property  now  in  dispute,  and 
giving  no  notice  of  her  or  their  title  to  the  same,  are  ever  after 
precluded  from  asserting  their  rights  to  the  prejudice  of  Inloes, 
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and  those  claiming  tinder  him.  Bnt  there  is  no  ground  for 
such  a  defense  in  this  ease.  The  plauitiiTs  right  to  the  pfmi- 
lege  in  controTersy,  must  be  presumed  to  have  been  as  well 
known  to  Inloes,  as  to  the  plaintiff,  and  the  giving  of  notice 
would  have  been  an  act  of  supererogation.  The  true  doctrine 
applicable  to  such  cases,  was  decided  by  Qie  court  in  the  case 
of  Oray  v.  BarUeU^  20  Pick.  186,  that  where  one  stands  by  and 
sees  another  laying  out  money  upon  'prcfpertj,  to  which  he  him- 
self  has  some  claim  or  title,  and  does  not  gire  notice  of  it» 
he  can  not  afterwards,  in  equity  and  good  conscienee,  set  up 
such  claim  or  title,  does  not  apply  to  an  act  of  encroachment 
on  land,  the  title  to  which  is  equally  well  known,  or  equally 
open  to  the  notice  of  both  parties;  but  the  principle  appHes 
only  against  one,  who  claims  under  some  trust,  lien,  or  other 
right,  not  equally  open  and  apparent  to  the  parties,  and  in  fierror 
yt  one  who  would  be  misled  or  deceived  by  such  want  of  notice^ 

The  sixth  prayer  asks  the  court  to  instruct  the  jury,  **  tiiat 
the  defendants  can  not  be  allowed  to  avaU  themselves  of  any  pos- 
session, so  as  to  defeat  the  title  of  the  jilaintiff,  further  than 
such  possession  is  located  on  the  plats  in  this  case."  And  in  re^ 
fusing  it,  we  think  there  was  error:  it  being  a  well-established 
principle  of  the  ejectment  law  of  Maryland,  that  where  defense 
is  taken  on  warrant,  all  possessions,  whether  relied  on  to  prove 
title,  for  illustration,  or  to  disqualify  witnesses  examined  on  the 
survey,  must  be  located  on  the  plots  in  the  cause.  In  refoung 
the  seventh  prayer  of  the  plaintiff  (whidi  is,  "that  the  ads 
and  possession  of  any  one  of  the  said  defendants,  can  not  avail 
the  other  defendants,  by  affording  to  them  the  benefit  of  a  pre- 
sumption of  a  giant''),  we  think  the  county  court  also  erred. 
There  is  no  evidence  to  show  any  possession  in  any  person,  un- 
der whom  two  or  more  of  the  defendants  claim  to  derive  title; 
but  on  the  contrary,  they  all  claim  title  under  separate  and  in- 
dependent leases.  There  is  no  privity  of  any  kind  between 
them.  They  all  possess  distinct  rights  of  extending  their  re- 
spective lots  into  the  water.  How  then  can  the  presumption  of 
a  grant,  founded  on  the  long-continued  possession  of  the  owner 
of  one  lot,  inure  to  the  benefit  of  the  owner  of  a  separate  and 
distinct  lot,  of  which  no  such  possession  had  ever  been  heldf 

We  approve  of  the  county  court's  refusal  of  the  eighth  prayer, 
"  that  before  the  jury  can  find  a  title  in  the  defendants,  or  any 
one  of  them,  by  presumption  of  a  grant  from  the  plaintiff,  or 
those  under  whom  she  claims,  they  must  believe  in  their  con- 
Acienoe,  and  find  aa  a  fact,  that  such  grant  was  actucdly  made." 
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The  granting  of  such  a  prayer  would  have  had  a  tendency  to 
mislead  the  jury  by  inducing  them  to  believe  that  the  presump- 
tion of  a  grant  could  not  be  made,  unless  the  jury,  in  point  of 
fact,  believed  in  the  execution  of  the  grant;  whereas,  it  is  fre- 
quently the  duty  of  the  jury  to  find  such  presumption,  as  an  in- 
ference of  law,  although  in  their  consciences  they  may  disbelieve 
the  actual  execution  of  any  such  grant.  The  ninth  prayer  was 
l>roperly  refused,  not  only  for  the  reason  we  have  stated  in  sup- 
port of  the  refusal  of  the  eighth  prayer,  but  because  it  confined 
the  jury  to  the  finding  of  a  deed  executed  l^  the  plaintiff  her- 
self, and  would  have  precluded  them  from  finding,  if  the  proof 
had  warranted  it,  a  deed  from  any  of  the  grantors,  under  whom 
she  might  cLum.  The  tenth  prayer,  we  think,  ought  to  have 
been  granted  for  the  reasons  stated  by  us  in  the  consideration 
of  the  court's  refusal  of  the  fifth  prayer. 

The  eleventh  prayer  also,  the  county  court  should  have 
granted.  The  possessions  of  the  defendants  on  the  east  side 
of  Caroline  street,  not  interfering  with  or  being  adverse  to  any 
of  the  rights  of  the  plaintiff,  or  those  under  whom  she  claimed, 
could  form  no  basis  for  the  presumption  of  a  deed  for  the  prop- 
erly in  dispute,  which  lies  wholly  on  the  west  side  of  Caroline 
street.  That  the  title  of  the  rightful  owner,  in  a  case  of  mixed 
possession  (which  is  the  most  favorable  condition  in  which  the 
defendants  can  be  regarded),  can  not  be  barred  "  by  adding  to- 
gether the  different  possessions  and  acts  of  the  d^endants,  at 
long  intervals,  in  point  of  time,  so  as  to  make  out  twenfy  years," 
is  a  principle  too  well  settled  to  reqtiire  a  reference  to  authori- 
ties to  sustain  it.  Upon  every  discontinuance  of  the  possession 
of  the  wrong-doer,  by  operation  of  law,  the  possession  of  the 
rightful  owner  is  restored:  and  nothing  short  of  an  actual,  ad- 
verse, and  continuous  possession  for  twenty  years,  can  destroy 
his  rights,  or  vest  a  title  in  the  wrong-doer.  The  twelfth  prayer 
too,  we  think,  should  have  been  granted,  as  well  from  the  nature 
of  the  plaintiff's  rights,  to  which  the  statutory  bar  is  attempted 
to  be  interposed,  as  the  total  insu£Glcienoy  of  the  possession  and 
acts  relied  on  as  constituting  the  bar. 

The  thirteenth  prayer  is  as  follows:  *'  If  the  jury  find  the  pat- 
ents, deeds,  and  ordinances,  offered  in  evidence  in  this  cause,  by 
the  defendants,  and  that  they  were  so  offered  by  the  defendants 
to  show  that  they  had  the  superior,  better,  and  more  ancient 
right  to  extend,  fill  up,  and  improve  in  front  of  their  own  lots, 
than  the  plaintiff,  and  those  under  whom  she  claims,  have  in 
front  of  her  lot,  then  no  possession  which  has  been  proved  in 
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this  case  on  the  part  of  the  defendants,  or  any  of  them,  can  give 
rise  to  a  presumption  of  n  grant  to  the  defendants  from  the 
pbuntifF,  as  the  claim  of  a  better  title  on  the  part  of  the  defend- 
ants than  the  plaintiff  ever  had,  if  the  jury  find  that  such  claim 
is  wholly  inconsistent,  and  at  war  with  snch  presumption."  In 
refusing  this  prayer,  the  county  court,  we  think,  were  right  for 
two  reasons:  1.  Because  it  requires  the  court  to  instruct  the 
jury,  that  if  the  patents,  deeds,  and  ordinances  were  offered  to 
show  a  claim  to  a  superior  title  in  the  defendants,  then  they  can 
not  presume  a  deed  to  the  defendants,  because  such  claim  is  in- 
consistent with  such  presumption;  although,  for  aught  that  ap- 
pears in  the  prayer,  the  jury  might  believe,  that  at  the  date,  and 
during  the  continuance  of  the  possessions  and  acts  of  the  de- 
fendants, they,  the  defendants,  had  no  knowledge  of  such  their 
claim  to  a  superior  title,  and  did  not  rely  on  it,  but  held  the  pos- 
session, and  did  the  acts  referred  to,  under  a  knowledge  and  ad- 
mission of  the  original  superiority  of  the  title  of  the  plaintiff,  and 
those  under  whom  she  claims;  and  that  the  defendants  claimed 
to  hold  their  possession  in  virtue  of  a  deed  to  them  from  the 
plaintiff,  or  those  under  whom  she  claimed.  The  author  of  the 
prayer  doubtless  designed  that  the  court's  instruction  should 
have  been  given  upon  the  assumption  that  the  possession  and 
acts  of  the  defendants  were  the  result  of  their  claim  of  original 
superiority  of  title,  but  such  was  not  the  state  of  facts,  on  which 
the  instruction  was  refused  by  the  court.  And,  secondly,  we  ap- 
prove of  the  court's  rejection  of  this  prayer,  even  if  it  had  been 
presented  upon  the  statement  of  facts,  on  which  we  presume,  it 
was  designed  to  have  been  based.  When  a  court,  as  an  infer- 
ence of  law,  arising  from  proof  of  possession,  directs  a  jury  to 
presume  a  deed,  it  is  done,  upon  the  principles  of  public  policy, 
for  the  protection  of  ancient  possessions,  not  upon  the  ground 
that  it  believed  that  the  deed  presumed  ever  had  an  existence  in 
point  of  fact,  or  that  the  party  relying  on  such  possession,  either 
at  its  commencement,  or  during  its  continuance,  claimed  to. hold 
under  any  such  deed,  or  was  silent  as.  to  the  claim  under  which 
he  held.  The  inference  of  law  would  be  the  same;  the  court 
would  direct  the  jury  to  make  the  same  presumption.  All  that 
the  law  requires  to  raise  the  presumption,  is,  that  the  pos- 
session should  have  been  actual,  adverse,  exclusive,  and  con- 
tinuous, and  under  claim  of  title.  If  the  presumption  of  the 
deed  was  a  matter  of  fact,  which  the  jury  were  only  authorized 
to  find  on  their  belief  of  its  existence,  and  the  evidence  of  pos- 
session, which  was  the  basis  of  the  presumption,  was  taken  and 
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held  nnder  claim  of  a  distinct  and  different  title,  then  it  woidd 
be  competent  for  the  court  to  instract  the  jury,  that  there  was 
no  eridence  whereon  the  existence  of  such  a  deed  could  be  pi^ 
Bumed. 

The  fourteenth  prayer  was  properly  rejected  by  the  court  be- 
low. It  called  on  the  court  to  instruct  the  jury  as  to  the  effect 
of  the  patent  of  a  tract  of  land  called  "  Fell's  Prospect,"  which 
was  neither  located  upon  the  plots,  nor  given  in  evidence  to  the 
jury.  It  also  asked  the  court's  instruction  to  the  jury,  that  the 
defendants  can  not  claim  under  the  patent  of  **  Island  Point," 
as  a  subsisting  independent  patent,  but  they  must  claim,  if  at 
aU,  by  the  relation  to  it,  of  the  patent  of  **  Fell's  Prospect;"  a 
prayer  which  this  court  could  not  grant,  as  Long  Island  was  not 
only  granted  imder  the  alleged  patent  of  '*  Fell's  Prospect,"  to 
Edwiurd  Fell,  under  which  the  defendants  claim  title,  but  was 
devised  to  Edward  Fell  by  the  last  will  and  testament  of  hia 
father,  William  Fell,  in  1746,  to  whom  ''Isknd  Point"  was 
granted,  by  patent  bearing  date  in  1784. 

The  fifteenth  prayer  demanded  an  instruction,  '*  that  even  if 
the  jury  should  believe  from  the  evidence  that  Thomas  Sligb 
claimed  under  the  escheat  patent  of  Mountenay's  Neck  to  Edward 
FeU  (meaning  William  Fell),  in  the  year  1737,  still  the  said 
Thomas  Sligh,  and  those  claiming  under  him,  have  a  right  to  go 
back,  by  relation,  to  the  original  patent  of  Mountenay's  Neck  in 
1663,  and  to  date  their  title  from  that  period."  In  opposition 
to  this  prayer,  a  varieiy  of  grounds  have  been  strongly  urged. 
First,  it  is  insisted  that  an  escheat  grant  creates  ^*/eydumnovum,'^ 
operating  only  from  its  date,  independentiy  and  unconnected 
with  the  original  grant,  and  that  the  doctrine  of  relation  has  no 
application  to  such  grants;  that  upon  the  failure  of  the  heirs  of 
the  first  grantee,  or  the  occurrence  of  other  cause  of  escheat, 
the  land  vested  in  the  lord  proprietary,  or  vests  in  the  state,  since 
the  organization  of  our  state  government,  as  a  part  of  the  pub- 
lic demesne,  and  is  held  by  the  lord  proprietary,  or  the  state* 
and  the  escheat  grantee,  as  if  no  previous  grant  had  ever  been 
made  of  it.  We  do  not  deem  it  necessary  to  examine  the  various 
authorities  referred  to,  as  showing  the  character  in  which  the 
lord  proprietary  or  state  acquires,  or  the  nature  of  the  interest 
acquired  in  lands  liable  to  escheat.  Sir  William  Blackstone,  in 
the  second  volume  of  his  Commentaries,  p.  245,  in  speaking  of 
the  title  which  the  lord  of  a  seignory  acquires  by  an  escheat, 
says:  **  Sir  Edward  Coke  considers  the  lord  by  escheat,  as  in 
some  respects  the  assignee  of  the  last  tenant,  and  therefore  tak- 
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ing  bj  piurbhaae;  yet,  on  the  other  hand,  the  lord  ifi  more  fre- 
quently considered  as  being  uUimus  hceres,  and  therefore  taking 
hj  descent,  in  a  kind  of  cadncaiy  sucoesaion."  And  in  Matthews 
y.  War^s  Lessee,  10  Oill  &,  J.  451,  this  court  have  said:  ''In 
analogy,  therefore,  to  the  admitted  condition  of  allodial  prop- 
erty; and  in  conformity  to  the  reason  and  justice  of  the  thing, 
when  the  onmer  of  real  estate  dies  without  heir,  the  state  is 
iiUimua  hcBres^  and  takes  the  properly  for  the  benefit  of  all/' 
UlHmtiM  hosres,  of  what,  did  Sir  Edward  Coke,  or  this  court 
mean?  Assuredly,  of  that  to  which  the  person  was  entitled, 
whose  death,  without  heirs,  created  the  escheat.  An  escheat 
grant,  in  one  sense  of  the  term,  is  the  creation  of  a  feudum 
novum:  that  is,  the  grantee  takes  the  property  granted,  as  a  new 
fief  OT  feudf  as  regards  his  relationship,  obligations,  and  duties 
to  the  state.  And  what  may  be  said  of  the  state,  is  true  as  to 
the  lord  proprietary.  He  takes  the  estate  granted  upon  the 
terms  specified  in  the  grant.  But  what  is  the  estate  granted? 
'What  are  its  limits,  pririleges,  appurtenances,  and  priorities? 
To  what  liens  and  incumbrances  it  may  be  subjected,  are  mat- 
ters existing  independently  of  the  inquiry,  whether  the  grant 
be  of  tk  feudum  novum,  aut  antiquum.  When  the  state  acquires 
title  to  land  by  escheat,  it  is  not  thereby  invested  with  that,  only, 
which  it  originally  granted,  and  nothing  more  or  less.  It  is  in- 
vested with  all  tJie  rights,  privileges,  priorities,  and  appurte- 
nances incident  to  the  land  itself,  and  with  which  it  was  held  by 
the  person,  by  reason  of  whose  default  of  heirs  it  had  become 
escheat.  The  state,  thus  succeeding  to  the  rights  of  such  per> 
son,  takes  the  property  subject  to  all  liens  and  incumbrances 
imposed  upon  it  by  him,  or  those  under  whom  he  derives  title. 
And  the  escheat  grantee,  upon  the  terms  specified  in  his  grant, 
takes  the  estate  granted,  in  the  same  condition  in  which  it  may 
have  devolved  on  the  state,  except  so  far  as  it  may  be  afi!ected 
fay  the  doctrine  of  merger  or  extinguishmdnt. 

To  prove  that  an  escheat  grant  does  not  relate  to  the  original 
grant,  and  pass  to  the  escheat  grantee  all  that  passed  to  the  original 
grantee,  and  which  was  held  by  him,  whose  death,  without 
heirs,  occasioned  the  escheat,  no  authority  has  been  referred  to. 
And  that  the  reverse  is  the  well-settled  law  of  Maryland  appears 
by  reference  to  the  case  of  HaU  v.  QittingSy  2  Har.  &  J.  112, 
where  the  court  say:  "  An  escheat  grant  relates  to,  and  operates 
to  pass,  the  whole  of  the  original  tract  escheated."  And  to  the 
ease  of  Howard  v.  Moale,  2  Id.  250,  where  "  the  court  refused  to 
direet  the  jury,  that  an  escheat  grant  did  not  include  any  land 
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nduded  in  the  original  grant,  exoept  the  same  was  included 
within  the  metes  and  bounds  of  the  escheat  grant,  as  particu- 
larly described;  and  that  the  escheat  grant  did  not,  by  legal 
operation,  convey  all  the  land  included  within  the  original 
grant,  unless  the  particular  metes  and  bounds  of  the  escheat 
grant  did  also  include  the  same:"  and  said  that  "  a  grant  for 
escheat  land  will  relate  back  to  the  original  grant."  And  that 
'**  an  escheat  certificate  and  grant  do,  by  operation  of  law,  relate 
to  the  original  tract,  and  is  strictly  within  the  principle  and 
rule  of  law  of  relation  between  grants  and  certificates."  The 
same  doctrine  will  be  found  in  Dorsey  on  Ejectment,  78. 

But  it  is  insisted  on  the  part  of  the  appellees,  that,  conced- 
ing Mountenay's  Neck,  the  original,  to  have  carried  with  it  the 
title  to  the  property  now  in  controversy,  by  the  escheat  grant 
to  William  Fell,  of  <<  Island  Point,"  in  1734,  this  title  or  fran- 
chise was  granted  to  William  Fell,  and  became  appurtenant  to 
Island  Point,  under  whom  the  appellees  claim.  Without  in- 
quiring whether,  under  any  state  of  circumstances,  such  could 
be  the  effect  of  the  escheat  grant  of  Island  Point,  let  us  see 
whether  such  could  be  the  construction  of  that  grant,  even  con- 
ceding, that  in  terms  it  had  embraced  land  included  within  the 
limits  of  Mountenay's  Neck.  The  appellees  first  insist,  that 
although  it  should  be  conceded  that  Moimtenay's  Neck  was  not 
liable  to  escheat  in  1734,  when  the  patent  for  ''Island  Point" 
issued;  yet,  that  the  lord  proprietary  is  estopped  from  denying 
that  it  was  so  esoheatable,  and  that  whether  then  escheataUe  or 
not,  is  a  matter  of  no  importance,  as  the  grant  passed  the  con- 
tingent or  possible  right  of  acquiring  the  properly  by  escheat, 
which  right  was  then  in  the  lord  proprietary.  And  in  support 
of  the  latter  proposition,  the  case  of  Bladen's  Lessee  v.  Cockey^ 
1  Har.  &  M.  230,  has  been  referred  to,  as  showing  that  the  rela- 
tion of  an  escheat  giant  to  the  original  grant,  shall  not  defeat 
an  intermediate  grant,  including  the  lands  contained  in  the 
original  grant.  In  the  regular  report  of  that  case,  no  such 
question  appears  to  have  been  decided  by  the  provincial  court 
or  court  of  appeals. 

But  the  reporter  appends  ''a  note  of  Samuel  Ohase,  Esq., 
then  a  pnuStidng  attorney  of  the  provincial  court,"  stating,  **  it 
has  been  determined  that  the  relation  of  an  escheat  to  the  orig- 
inal certificate,  shall  not  defeat  mesne  lawful  grants."  This  was 
the  case  of  Bladen* s  Lessee  v.  Cockey  (about  October,  1776);  the 
substance  of  that  case  was  as  follows:  A  tract  of  land  called 
*'  Oarse's  Forest,"  was  originally  granted  to  Robert  Carse,  in 
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1696.  It  was  granted  to  G^rge  Stewart  as  eeoheat  in  1746. 
In  June,  1721,  the  same  land  was  granted  to  John  Cockej,  bj 
the  name  of  "  Cookey's  Folly/'  The  question  was,  whether  the 
grant  to  Cockey  in  1721,  was  not  an  elder  title  than  the  escheat 
giant  to  Doctor  Stewart  in  1746,  nnder  whom  Bladen  claimed. 
Whether  '*  Carse's  Foiesf  was  eeicheatable  in  1721  or  not,  does 
notappear.  If  it  were,  then  was  the  decision,  imputed  to  the  pro- 
vincial court,  in  perfect  accordance  with  subsequent  decisions  in 
this  state,  upon  like  questions.  But  if  the  fact  were  otherwise, 
then  must  we  express  our  decided  dissent  from  this  alleged  decision 
of  the  provincial  court.  Until  the  occurrence  of  the  event 
which  constitutes  the  escheat,  the  interest  of  the  lord  proprie- 
tary in  relation  to  it,  was  a  mere  possibility,  and  could  not  be 
the  subject  of  a  grant.  Such  in  effect  was  the  decision  in  the 
case  of  Partridge's  Lessee  v.  Colegate,  8  Har.  &  M.  840.  And  in 
HaU  V.  OiUings,  2  Har.  &  J.  112,  the  court  say:  ''Escheat  is 
that  possibiliiy  of  interest  which  reverts  to  or  devolves  on  the 
lord,  upon  failure  of  heirs,  of  the  original  grantee,  and  he  can 
not  grant  the  land  again  until  that  event  happens;  and  if  he 
does,  his  grant  will  pass  nothing:"  and  land  not  liable  to  es- 
cheat at  the  time  it  was  included  in  a  grant  on  a  survey  made  in 
in  virtue  of  an  escheat  warrant  on  another  tract,  but  which 
afterwards  became  escheat,  will  not  pass  under  such  grant,  and 
the  state  is  not  estopped  from  granting  it  to  any  other  person." 
And  in  Howard  v.  Moaie,  Id.  250,  the  court  decided,  that  *'  a 
grant  of  land  surveyed  under  a  common  warrant,  will  not  pass 
land  not  then  liable  to  escheat,  but  which  afterwards  became  es- 
cheat, and  as  such  was  granted  to  a  third  person."  But  apart 
from  these  decisions,  the  inapplicability  of  the  doctrine  of  es- 
toppel to  grants  of  land  made  by  the  state  or  lord  proprietary, 
is  clearly  shown  in  Codman  et  cd,  v.  Winslow,  10  Mass.  146. 
Such  giants  and  patents  issue  upon  the  statement  of  facts  made 
by  the  grantees,  and  the  recitals  and  assumptions  of  facts, 
therein  contained,  are,  in  fact,  but  the  suggestions  of  the  grant- 
ees. In  such  grants  or  patents,  nothing  passes  but  the  title 
which  the  grantor  then  possessisd,  not  that  subsequentiy  ac- 
quired. 

But  it  is  urged  by  the  api>ellee8,  that  conceding  the  law  to  be, 
as  we  have  stated  it,  that  it  does  not  apply  to  William  Fellas 
patent  for  ''Island  Point,"  in  1784,  because  " Mountena3r's 
Neck"  veas  then  liable  to  escheat,  of  which  liability,  the  only 
evidence  offered,  is  the  escheat  warrant  and  patent  to  William 
Fell,  of  Mountenay's  Neck,  in  1787.    An  escheat  grant  is  prima 
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facvR  evidence  that  Che  land  gxanted  is  liable  to  escheat.  But 
liable  at  what  time?  At  the  date  of  the  issuing  of  the  escheat 
wanant,  and  not  antecedently.  The  escheat  warrnnt  for 
''Mountenay's  Neck/'  which  issued  in  April,  1737,  is  no  evi* 
dence  of  its  liability  to  escheat  in  1784.  Suppose,  however,  we 
are  wrong  in  the  views  we  have  taken  of  the  operation  of 
the  grant  of  **  Island  Point,"  in  1784,  and  that  it  passed  to  the 
patentee  a  portion  of  **  Mountenay's  Neck,"  or  of  the  franchises 
incident  to  it;  of  what  avail  is  it  to  the  appellees?  William 
Fell,  by  the  patents  of  1734  and  1737,  being  entitled  to  both 
tracts  of  land,  and  his  devisee,  Edward  Fdl,  having,  by  his 
deed  of  1758,  conveyed  *'  Mountenay's  Neck"  to  Thomas  ffligh, 
it  passed  to  him,  with  all  its  appurtenances,  in  the  same  manner 
that  it  V7as.held  under  the  original  patent  of  1663:  See  the  case 
of  Mundell  v.  Perry,  2  Gill  &  J.  193.  As  far  as  regards  any 
conflict  of  rights  between  these  parties,  Inloes  and  the  other 
defendants  had,  under  the  act  of  1746,  a  right  to  extend  west- 
wardly,  in  front  of  their  lots,  to  the  line  of  the  eastern  end  of 
the  city  dock,  extended  northwardly;  that  is  to  say,  to  the  west 
side  of  Caroline  street,  and  no  farther;  aad  the  lessor  of  the 
plaintiff  had  the  right  to  extend  her  grounds  to  the  city  dock, 
at  the  south  side  of  Lancaster  street.  Upon  the  aforegoing 
views,  this  court  think  that  the  plaintiff's  fifteenth  prayer  ought 
to  have  been  granted. 

The  court  below  ened  in  granting  the  plaintiffs  sixteenth 
prayer,  upon  the  grounds  stated  by  us  in  the  examination  of  the 
propriety  of  its  granting  the  plaintiff's  first  prayer  in  the  third  bill 
of  exceptions.  We  concur  with  the  county  court  in  their  refusal 
to  grant  the  defendants'  second  and  third  prayers,  and  dissent 
from  its  granting  the  defendants'  fourth  prayer  in  the  third  bill 
of  exceptions,  upon  the  grounds  we  have  stated  in  reviewing  the 
the  court's  opinions  upon  the  various  prayers  of  the  plaintiff, 
contained  in  that  exception.  And  we  concur  with  the  rejection 
of  the  second  and  third  prayers  for  an  additional  reason.  In 
those  prayers,  they  put  to  the  jury  the  finding  of  certain  facts, 
none  of  which  relate  to  the  acquirement  of  title  by  the  defend- 
ants in  virtue  of  possession;  and  these  prayers  are  predicated 
upon  the  assumption,  that  the  defendants  had  shown  a  clear 
paper  title  to  their  several  lots,  by  means  of  which  they  assert  a 
title  to  the  property  in  dispute.  Bub  this  assumption  of  title  is 
wholly  unsustained  by  the  evidence  before  the  jury.  They  sev- 
erally claim  title  to  their  respective  lots  under  leases  from  Ann 
Fell,  who,  by  the  record,  is  not  shown  to  have  had  any  title  to  the 
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lots  attempted  to  be  leased.  And,  waiving  this  defect,  whieh, 
of  itself,  is  an  insuperable  objection  to  the  court's  instructing 
the  jury  that  the  defendants  are  '*  the  elder  riparian  owners  of 
the  water  lots  on  Bond  street,"  the  court  could  not  have  granted 
the  prayer,  because  the  only  evidence  to  show  William  Inloes 
(apart  from  his  possession)  was  entitled  to  lot  number  6,  was, 
that  he  was  the  heir  of  Abraham  Inloes,  the  lessee  for  a  term  of 
years. 

The  first  prayer  of  the  defendants,  '*  that  if  the  jury  find  that 
the  tract  of  land  called  '  Bold  Yentnre,'  was  granted  as  given 
in  evidence  by  the  defendants,  and  that  the  same  is  truly  located 
on  the  plats  in  the  cause  by  defendants,  that  then  the  patent  of 
•  Monntena/s  Neck*  gives  no  title  to  the  lessor  of  the  plaintiff 
to  the  lot  of  gxoimd  for  which  the  defendants  have  taken  the 
defense  on  the  plats,''  we  think  ought  to  have  been  granted. 
''  Bold  Yentnre,"  embracing  all  the  land  between  the  line  of 
<'  Mountenay's  Neck,"  from  M  to  N,  and  the  dty  dock;  covers, 
of  course,  the  ground  now  in  controversy,  as  effectually  as  if  it 
had  been  fast  land,  at  the  time  the  '*  Bold  Venture"  was  orig- 
inally surveyed.  The  act  of  1745,  c.  9,  never  was  designed  to 
give  one  land-holder  the  power  of  extending  his  improvements 
over  the  land  of  another.  If  such  had  been  the  design  of  the 
legislature,  it  possessed  not  the  power  of  effecting  it,  in  the 
mode  provided  by  that  act  of  assembly.  The  grant  of  "  Bold 
Venture,"  though  for  the  most  part  covered  with  water,  still 
passes  to  the  grantee  all  the  soil,  under  the  water,  included 
within  its  outlines,  with  all  the  rights  of  property  incident 
thereto,  subject  only  to  the  rights  of  the  public,  as  to  fishing 
and  navigation.  If  it  had  been  encroached  on  by  any  person, 
as  by  driving  of  piles  and  erecting  a  wharf,  or  building  a  house 
thereon,  an  action  of  trespass  or  ejectment  could  have  been 
maintained  by  the  patentee,  or  those  claiming  under  him;  See 
the  case  of  Brawn  v.  Kennedy,  5  Har.  &  J.  210  [9  Am.  Dec.  503.] 

Upon  the  views  we  have  expressed  in  relation  to  ''Bold 
Venture,"  we  could  not  do  otherwise  than  approve  of  the  county 
court's  refusal  to  grant  the  plaintifiTs  second  prayer  in  the  third 
bill  of  exceptions.  From  what  we  have  said  in  relation  to  the 
three  preceding  bills  of  exceptions,  it  follows,  that  we  dissent 
from  the  county  court's  refusal  to  grant  the  four  first  prayers  of 
the  plaintiff  in  the  fourth  bill  of  exceptions;  but  concur  with  it 
in  its  refusal  of  the  fifth  and  sixth  prayers  of  the  plaintiff.  As 
**  Bold  Venture"  bars  the  plaintiffs  recovery  as  against  any  of 
the  defendants,  we  approve  of  the  county  court's  refusal  to 
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grant  the  plaintifTs  prajer  in  the  fifth  bill  of  exceptions.  No 
ground  of  error  has  been  snggeeted  to  us,  and  we  have  diacov- 
ered  none,  in  the  court's  admitting  the  testimony  objected  to  by 
the  defendants  in  the  sixth  bill  of  exceptions. 

We  approve  of  the  acts^of  the  court  in  the  first  and  second 
bills  of  exceptions,  and  of  their  refusal  to  grant  the  plaintiffs 
second,  eighth,  ninth,  thirteenth,  and  fourteenth  prayers,  and 
the  defendants'  second  and  third  prayers  in  the  third  bill  of  ex- 
ceptions, but  we  dissent  from  the  court's  granting  the  first  and 
sixteenth  prayers  of  the  plaintiff,  and  its  refusal  of  the  plaintifTs 
third,  fourth,  fifth,  sixth,  seventh,  tenth,  eleventh,  twelfth,  and 
fifteenth  prayers,  and  the  defendants'  first  and  fourth  prayers  in 
the  said  exception;  and  concur  with  the  court  in  its  refusal  of 
the  four  first  prayers  of  the  plaintiff  in  the  fourth  bill  of  excep- 
tions, and  dissent  from  its  refusal  of  the  plaintiffs  fifth  and  sixth 
prayers;  and  we  concur  with  the  county  court  in  its  refusal  of  the 
plaintiffs  prayer  in  the  fifth  bill  of  exceptions,  and  also  with  its 
overruling  the  defendant's  objection  to  the  testimony  mentioned 
in  the  sixth  bill  of  exceptions. 

Judgment  reversed  and  procedendo  awarded. 

RsPDTATiON  AS  EviDSNOE  ov  Tttlb:  See  Vcaighan  v.  Phebe^  17  Am.  Dee. 
770;  Hart  v.  New  Orleans  etc.  R.  JR.  Co.,  36  Id.  639. 

Patxnt  is  Hiohbst  EvmxKCB  or  Title:  Carter  v.  Spencer ,  34  Am.  Deo.  106 
And  note. 

Prbsumftion  of  Grant  from  long-continned  advene  powoBmon:  See  Mmm^ 
ehower  v.  PaUon,  13  Am.  Dec  678;  Campbell  v.  Bmith,  Uld.  400;  MUehOl  v. 
Walker,  16  Id.  710;  FUzhugh  ▼.  Croghan,  19  Id.  139;  Jaekaonv.  MiUer,  21  Id. 
816;  UnivereUy  v.  Seynolds,  23  Id.  234;  MiUion  v.  Riley,  25  Id.  149;  Valen- 
tine  V.  Piper,  33  Id.  715;  Arnold  v.  Stevens,  35  Id.  305;  Iltmt  v.  Hunt,  37  Id. 
130.  The  principal  case  ia  recognized  as  authority  on  this  subject  in  A  rmttrong 
▼.  Bieteau,  5  Md.  273;  Baltimore  etc.  M.  Go.  v.  Dobbin,  23  Id.  218,  and  Las^ 
naiy'a  Leseu  v.  Wilson,  30  Id.  551.  In  the  two  cases  last  referred  to,  this  pre- 
sumption is  said,  in  accordance  with  the  doctrine  laid  down  in  the  foregoing 
opinion,  to  be  founded  on  principles  of  public  policy*  and  not  on  any  theory 
that  there  was  in  fact  a  grant. 

Ancient  Deeds  as  Evidence:  See  the  note  to  Jackson  ▼.  Blamshan,  3  Am. 
Dep.  490;  Jackson  v.  Davis,  15  Id.  451;  Crane  v.  JUarshaU,  33  Id.  631.    Theoe  ' 
cases  relate,  however,  particularly  to  the  question  whether  proof  of  ezeontioa 
of  an  ancient  deed  is  necessary  before  receiving  it  in  evidence. 

Ancient  Subvet  as  Evidence:  See  Jones  v.  Huggins,  17  Am.  Dec  567. 
The  principal  case  is  followed  on  this"  point  in  Peterkm^s  Lessee  v.  Inloes,  4 
Md.  188. 

Grantee  in  Deed  not  £st6ppsd  to  Claim  Priob  Teclb  under  anathef 
deed:  See  Thompson  v.  Thompson,  36  Am.  Dec.  751. 

Advebsb  Possession,  what  Necessabt  to  Constitute:  See  Bung  v.  8kom^ 
berger,  26  Am.  Dec.  95,  and  note  collecting  the  previous  cases  in  this  series; 
Sumner  v.  Murphy,  27  Id.  397;  Smith  v.  Hosmer,  28  Id.  354;  Wright  v.  Outer. 
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36  Id.  108:  Brown  ▼.  McKiwney,  td.  139;  BaUeif  v.  CarkUm,  37  Id.  190.  In 
Morrison  v,  Hammond,  27  Md.  618,  the  principal  caae  is  referred  to  among 
others  as  settling  the  law  of  adverse  posaeedon  in  Maryland. 

Advkksb  Possbssion  Limitbd  to  Lakb  Actually  Oooupibd  where  there  is 
no  color  of  title:  See  Ketmebec  Prtrcha$e  v.  Springer^  3  Am.  Dec  227;  ffcUl  v, 
Pawel,  8  Id.  722;  MuMhower  v.  PatUm,  13  Id.  678;  RUey  v.  Jaimeionj  14  Id. 
325;  Proprietora  qf  Enfield  ▼.  Da^,  28  Id.  360.  But  actual  posaeadon  of  part 
under  an  equitable  titie  to  the  entire  tract,  by  which  the  boundary  is  defined, 
extends  by  construction  to  the  whole  tract:  Janea  ▼.  Perry,  30  Id.  430;  but 
see  Jackaon  ▼.  Woodruff,  13  Id.  625. 

Owner's  Possxssion  of  Pa&t  extends  over  the  whole  tract,  except  ao  far  as 
there  is  an  actual  adverse  occupancy:  Hamnumd  v.  Sidgely^  9  Am.  Dec.  522; 
Oaraon  v.  Burnett,  30  Dl.  143,  and  note.  Possession  follows  the  title  in  a  caae 
of  mixed  posaeadon:  Wc^er  v.  Pratt,  36  Id.  681.  The  doctrine  of  the  principal 
case  on  this  point  is  approved  in  Boye  v.  Stoan,  5  Md.  249,  and  is  said  not  to 
be  limited  to  oasea  of  actual  mixed  poasesaion,  but  to  extend  to  every  caae  ot 
a  wrong-doer  relying  on  possession  against  the  true  owner. 

EsTOppJEL  OF  0ns  Standing  bt,  without  Disclosino  Titlb,  and  permit- 
ting another  to  expend  money  on  property  churned  by  him:  See  Mengfta  v. 
Oyster,  ante^  56,  and  cases  cited  in  the  note  thereto.  The  doctrine  of 
the  principal  caae  on  this  point  is  approved  in  Spmdier  v.  Atkinson,  3  Md. 
4S&yT<yngue*a  Lessee  v.  NuiweU,  17  Id.  231;  Browne  v.  Trustees  M.  &  Church, 
87  Id.  123,  and  Union  HaU  Association  v.  Morrison,  39  Id.  290.  No  estoppel 
arises  where  the  title  is  equally  well  known  to  both  parties:  Young  v.  Frost, 
1  Id.  400. 

'^Taceino"  SucxnasivB  PosaBasioNS  to  Maxb  out  Titlb  by  Advebbb  Pos- 
sbssion: See  Shannon  v.  Kinney,  10  Am.  Dec  704;  Innis  v.  Miller,  13  Id. 
330;  Beat  v.  Brook,  23  Id.  401;  Qraffim  v.  Tottenham,  37  Id.  472;  Mekfmv. 
Proprietors,  38  Id.  384,  and  note;  KUbum  v.  Adams,  post,  754. 

EaoHBAT:  See  Commonwealth  v.  Ifite,  29  Am.  Dec.  226,  and  the  note  there- 
to. To  the  point  that  an  escheat  patent  is  evidence  of  an  escheat  at  the  date 
of  the  warrant,  but  not  before,  the  principal  caae  is  cited  in  PeterkMs  Lessee 
V.  Inloes,  4  Md.  188. 

Aftbk-aoquirbd  Titlb  Passbs  bt  Ebtoppbl,  Whbn:  See  McWUUams  v. 
Nisly,  7  Am.  Dec.  654;  McPherson  v.  Cunlif,  14  Id.  642.  See  also  the  note 
to  Trull  v.  Eastman,  37  Id.  129. 

Obant  of  Land  Govbrbd  by  Watbb:  See  Broume  v.  Kennedy,  9  Am.  Dec 
503;  BuUen  v.  Runnels,  Id.  55;  Rogers  v.  Jones^  19  Id.  493;  Mayor  etc  q/ 
MobiU  V.  EOaioa,  33  Id.  325.    See  ahK>  Home  v.  Richards,  2  Id.  574. 

Who  Entitlbd  to  Bbclaim  Land  Covebsd  bt  Watbb  under  Maryland 
Statute  of  1745. — The  principal  case  is  cited  in  Williams  v.  Baker,  41  Md. 
529,  as  n^  in  conflict  with  the  doctrine  there  laid  down,  that  a  lessee  of  one 
having  a  right  of  reclamation  under  that  statute,  may  exercise  that  right. 
In  Baliimore  etc.  R.  R,  Co,  v.  Chase,  43  Id.  36,  it  is  iield,  citing  the  principal 
case,  that  a  person,  not  the  owner,  making  an  improvement  or  extension  of  a 
water  front,  under  the  Maryland  act,  is  not  entitled  thereto. 

Other  points  to  which  principal  case  is  cttbd  abb:  That  a  legal  title 
is  necessary  to  maintain  ejectment:  Leonard  v.  Diamond,  31  Md.  541.  That 
a  stranger  to  a  deed  is  not  bound  by,  nor  can  he  claim  the  benefit  of,  a  recital 
therein  by  way  of  estoppel:  NutweU  v.  Tongue*s  Lessee,  22  Id.  444.  In  Hasi^ 
moiul  V.  fnloes,  4  Id.  166,  a  case  arising  under  the  same  title,  the  decision  io 
Coftey  V.  Inloes  ib  recognized  as  conclusive  upon  the  points  determined. 
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BnanxroB  of  an  Easement  in  Land  Convbyei>,  in  favor  of  a  mill-oiinMi^ 
to  have  a  nataral  stream  of  water  flow  through  anoh  land,  and  to  entat 
thereon,  as  oocasion  reqaires,  for  the  pnrpoae  of  removing  ohatrootioBa 
from  auoh  stream,  ia  not  snoh  an  inoombnmoe  npon  the  premlaea  ooo- 
veyed,  as  will  sustain  an  action  for  breaoh  of  oovemmt  against  inmui- 
branoes. 

A&ANT  OF  TKB  USB  OF  A  THXNO  OaRBIMI  WITH  IT  EVXRTTHINO  BbSBV* 
TIAL  TO  SOGH  USB. 

ItiORV  TO  HAT!  A  Natubal  SntiAM  OF  Watsb  Flow  Fbkilt  ovw  Um 
land  of  a  lower  proprietor,  carries  with  it  the  right  to  enter  co  the  land 
below  to  cleanse  ont  the  stream  and  remove  obetmctionfl. 

Easements  generally  Impose  no  Obuoations  upon  these  whose  lands  mn 
In  servitade,  to  do  anything  for  the  protection  of  the  easement. 

AcmoN  for  breach  of  covenant  of  warranty  against  inonm- 
faEanoeBy  aiisiiig  from  the  fact  of  the  ezistenoe  of  an  eaaement 
in  the  proprietor  of  the  land  situated  aboTe,  to  have  a  natont 
stream  of  water  flow  over  the  land  conveyed,  and  to  enter 
thereon  for  the  purpose  of  keeping  such  stream  free  from  ob- 
struotionB.  The  plaintiff  introduced  in  evidence  the  record  in 
an  action  of  trespass,  entitled  PrescoU  v.  WhUe^  21  Pick.  841, 
to  prove  the  existence  of  such  easement.  It  appeared  that  the 
defendant  had  had  no  notice  of  the  pendency  of  snoh  action. 
The  further  facts  appear  in  the  opinion. 

E,  D,  Sohier,  for  the  defendant. 

B,  Band  and  A,  Gushing ,  for  the  plaintiff. 

By  Court,  Dxwet,  J     The  first  question  is,  whether,  upon  the 
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facts  found  in  the  case,  the  plaintxIF  has  established  the  alleged 
breach  of  covenant  in  the  deed  of  the  defendant's  intestate. 
The  institution  of  the  plaintiffs  suit  against  Bichard  White, 
and  the  proceedings  therein,  and  final  rrault  thereof,  do  not  of 
themselves  establish  such  breach  of  covenant.  It  is  true  that 
the  plaintifF  failed  to  maintain  his  suit,  and  that  judgment  was 
rendered  for  the  defendant  White;  but  the  present  defendant  is 
not  bound  by  the  result  of  that  case,  inasmuch  as  his  intestate 
was  not  a  party  to  it,  and  the  plaintiff  did  not  give  him  notice 
of  the  pendency  thereof,  and  did  not  request  his  aid  in  sustain- 
ing his  title  against  White.  The  judgment  in  that  case,  there- 
fore, can  have  no  other  effect  than  what  may  result  from  the 
decision  of  any  general  legal  principles  involved  in  it,  and  which 
may  be  applicable  to  the  case  at  bar. 

But  there  is  obviously  a  material  difference  in  the  facts,  as 
stated  in  that  case,  and  those  found  by  the  juxy  in  the  present 
case.  In  the  case  of  Presoott  v.  Whiie,  21  Pick.  841  [82  Am.  Deo. 
266],  the  easement  in  controversy  was  assumed  to  be  an  artificial 
canal  or  raceway,  the  right  to  which  White  established  to  be  in 
himself,  as  the  owner  of  the  mill  above;  and  he  justified  an  en- 
try on  the  land  of  Prescott,  to  cleanse  said  canal.  The  great 
question  there  was,  as  to  the  effect  of  a  grant  of  an  easement  of 
that  character,  as  respects  the  right  of  the  grantee,  and  those 
claiming  under  him,  to  enter  upon  the  land  through  which  such 
raceway  passed,  to  make  necessaiy  repairs  and  remove  obstruc- 
tions in  the  same;  and  upon  much  consideration  it  was  held  that 
the  owner  of  the  mill,  having  such  easement,  had  the  right  to 
enter  upon  the  land  through  which  the  raceway  passed,  and  clear 
out  the  obstructions  in  the  same  in  the  usual  and  ordinary  mode 
in  which  such  raceways  or  artificial  canals  are  cleansed,  doing 
no  unnecessary  damage;  and  it  was  held  that  White  was  justi- 
fied in  his  entry,  and  that  Prescott  held  his  land  subject  to  this 
right  of  entry  as  incident  to  the  enjoyment  of  this  easement, 
which  had  been  granted  to  the  owner  of  the  mill  above.  Upon 
such  a  state  of  facts,  there  would  be  an  existing  incumbrance 
upon  the  premises  conveyed  to  the  plaintiff  by  Dudley;  the  right 
to  have  and  enjoy  this  supposed  artificial  watercourse  being  held 
to  have  attached  to  it  the  secondary  easement  of  entering  upon 
the  land  through  which  it  passed,  to  cleanse  the  same. 

But  upon  the  trial  of  the  present  action  (and  it  is  solely  upon 
the  facts  found  in  this  case  that  Dudley's  estate  can  be  diarged 
upon  his  covenant),  the  jury  have  found  that  the  stream  of  wa- 
ter passing  through  Prescotf  s  land  was  a  natural  watercourse, 
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BsuTBioB  OF  AX  EUsEKBKT  IV  Lakd  Convbyedv  in  favor  of  a  mffl-airiMr^ 
to  havo  a  natural  stream  of  water  flow  through  aach  land»  and  to  entat 
thereon,  aa  oocaaion  requires,  for  the  purpose  of  removing  obstraotiona 
fipom  such  stream,  is  not  snch  an  inoombrance  npon  the  premiaea  ooo* 
veyed,  aa  will  sustain  an  action  for  fareadh  of  oovenant  against  inoam« 
branoes. 
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land  of  a  lower  proprietor,  carries  with  it  the  right  to  enter  on  the  land 
below  to  deanse  out  the  stream  and  remove  obatmotions. 
Babucents  OKNSBAiiLT  Imposb  NO  OBLIGATIONS  upon  those  whoss  laada  ass 
in  servitude,  to  do  anything  for  the  protection  of  the  easement. 

AonoH  for  breach  of  covenant  of  warranty  against  inoom- 
bcanoeBy  arising  from  the  fact  of  the  existence  of  an  easement 
in  the  proprietor  of  the  land  situated  above,  to  have  a  natozat 
stream  of  water  flow  over  the  land  conveyed,  and  to  enter 
thereon  for  the  purpose  of  keeping  such  stream  free  from  ob- 
structions. The  plaintiff  introduced  in  evidence  the  record  in 
an  action  of  trespass,  entitled  PrescaU  v.  While,  21  Pick.  841, 
to  prove  the  existence  of  such  easement.  It  appeared  that  the 
defendant  had  had  no  notice  of  the  pendency  of  sach  action. 
The  further  facts  appear  in  the  opinion. 

E.  Z>.  Sohier,  for  the  defendant. 

B,  Band  and  A.  Gushmg,  for  the  plaintiff. 

By  Court,  Dxwxr,  J  ,    The  first  question  is,  whether*  upon  the 
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facts  found  in  the  case,  the  plaintiff  has  established  tbe  alleged 
breach  of  covenant  in  the  deed  of  the  defendant's  intestate. 
The  institution  of  the  plaintiffs  suit  against  lUchard  White, 
and  the  proceedings  therein,  and  final  result  thereof,  do  not  of 
themselves  establish  such  breach  of  covenant.  It  is  true  thai 
the  plaintiiF  failed  to  maintain  his  suit,  and  that  judgment  ^pras 
rendered  for  the  defendant  White;  but  the  present  defendant  is 
not  bound  by  the  result  of  that  case,  inasmuch  as  his  intestate 
was  not  a  pstxty  to  it,  and  the  plaintiff  did  not  give  him  notice 
of  the  pendency  thereof,  and  did  not  request  his  aid  in  sustain- 
ing his  title  against  White.  The  judgment  in  that  case,  there- 
fore, can  have  no  other  effect  than  what  may  result  from  the 
decision  of  any  general  legal  prindples  involved  in  it,  and  which 
may  be  applicable  to  the  case  at  bar. 

But  there  is  obviously  a  material  difference  in  the  fftcts,  as 
stated  in  that  case,  and  those  found  by  the  jury  in  the  present 
case.  In  the  case  of  Presoott  v.  Whiie,  21  Pick.  841  [82  Am.  Deo. 
266],  the  easement  in  controversy  was  assumed  to  be  an  artificial 
canal  or  raceway,  the  right  to  which  White  established  to  be  in 
himself,  as  the  owner  of  the  mill  above;  and  he  justified  an  en- 
try on  the  land  of  Prescott,  to  cleanse  said  canal.  The  great 
question  there  was,  as  to  the  effect  of  a  grant  of  an  easement  of 
that  character,  as  respects  the  right  of  the  grantee,  and  those 
claiming  under  him,  to  enter  upon  the  land  through  which  such 
raceway  passed,  to  make  necessaiy  repairs  and  remove  obstruc- 
tions in  the  same;  and  upon  much  consideration  it  was  held  that 
the  owner  of  the  mill,  having  such  easement,  had  the  right  to 
enter  ui>on  the  land  through  which  the  raceway  passed,  and  clear 
out  the  obstructions  in  the  same  in  the  usual  and  ordinary  mode 
in  which  such  raceways  or  artificial  canals  are  cleansed,  doing 
no  unnecessary  damage;  and  it  was  held  that  White  was  justi- 
fied in  his  entry,  and  that  Prescott  held  his  land  subject  to  this 
right  of  entry  as  incident  to  the  enjoyment  of  this  easement, 
which  had  been  granted  to  the  owner  of  the  mill  above.  Upon 
such  a  state  of  facts,  there  would  be  an  existing  incumbrance 
upon  the  premises  conveyed  to  the  plaintiff  by  Dudley;  the  right 
to  have  and  enjoy  this  supposed  artificial  watercourse  being  held 
to  have  attached  to  it  the  secondary  easement  of  entering  upon 
the  land  through  which  it  passed,  to  cleanse  the  same. 

But  upon  the  trial  of  the  present  action  (and  it  is  solely  upon 
the  facts  found  in  this  case  that  Dudley's  estate  can  be  charged 
upon  his  covenant),  the  jury  have  found  that  the  stream  of  wa- 
ter passing  through  Prescotf  s  land  was  a  natural  watercourse, 
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and  not  an  artificial  raceway  or  canal,  as  had  been  supposed  and 
assomed  in  the  trial  in  the  former  case.  This  materially  changes 
the  features  of  the  case,  and  presents  the  inquiiy,  whetjier  the 
existence  of  an  easement,  in  the  land  conveyed,  of  a  mill-owner 
above,  in  a  natural  stream  passing  through  such  land,  accompa- 
nied by  the  further  fact  that  such  mill-owner  above  had  for  mors 
than  thirty  years,  as  occasion  and  necessity  required,  entered 
upon  the  land  conveyed,  to  remove  obstructions  in,  and  to 
cleanse  out  the  stream,  shows  such  an  incumbrance  upon  the 
premises  conveyed,  as  to  subject  the  grantor  of  such  premisee, 
who  conveys  them,  with  the  usual  covenants  of  warranty  and 
against  incumbrances,  to  an  action  for  breach  of  his  covenants. 

The  right  of  the  owner  of  a  mill-privilege  to  have  a  natural 
stream  of  water  pass  off  freely  over  the  land  of  an  owner  be- 
low would  not,  of  itself,  create  any  liability  for  damage  upon 
any  such  covenants  attached  to  the  conveyance  of  the  land  be- 
low. The  question  then  is,  whether  the  further  fact  found  by 
the  jury,  that  the  owner  of  the  mill  above  had,  for  thiriy  years 
past,  as  occasion  required,  entered  upon  the  land  below, 
cleansed  out  the  stream  and  removed  the  obstructions  there- 
from, shows  the  existence  of  any  incumbrance  on  the  premises 
conveyed,  that  will  sustain  the  present  action.  This  depends 
upon  the  view  to  be  taken  of  another  question,  viz.,  does  the 
right  to  have  a  natural  stream  of  water  flow  freely  over  the  land 
of  the  proprietor  below,  attach  to  it,  as  an  incident,  the  right 
to  enter  on  the  land  below  to  cleanse  out  the  stream  and  to  re- 
move obstructions?  If  it  do  so,  then  there  was  no  artificial 
easement  or  right  of  servitude  as  to  the  lands  below,  created  by 
compact  or  acquired  by  prescription,  or,  indeed,  any  servitude 
beyond  what  ordinarily  accompanies  a  natural  stream;  and,  of 
course,  there  was  no  breach  of  the  covenants  contained  in  the 
deed  to  the  plaintiff. 

It  is  somewhat  remarkable  that  there  should  be  found  so 
little  direct  authority  bearing  upon  this  question.  Some  gen- 
eral principles  are,  however,  well  settled,  from  which  we  may 
derive  aid  in  settling  this  point.  Now,  we  find  it  stated  in 
books  of  authority,  that  '*  the  express  or  implied  grant  of  an 
easement,  is  accompanied  by  certain  secondary  easements  neces- 
sary for  the  enjoyment  of  the  principal  one:"  Gale  &  Whatley 
on  Easements,  Am.  ed.,  231.  So  also,  ''in  the  civil  law,  the 
right  to  a  servitude  drew  with  it  a  right  to  such  secondary 
servitudes  as  were  essential  for  its  enjoyment:"  Id.  Again,  it  is 
said,  that ''  by  the  civil  law,  the  owner  of  the  dominant  tene- 
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ment  had  a  right  to  do  whatever  was  requisite  to  secure  to  him- 
self the  fullest  enjoyment  of  his  servitude:"  Id.  232.  *'But 
in  entering  ui>on  the  neighboring  soil  for  the  purpose  of  doing 
these  necessary  works,  the  owner  of  the  dominant  tenement 
was  bound  not  only  to  exercise  ordinary  care  and  skill,  but  also- 
to  repair,  as  far  as  he  could,  whatever  damage  his  labors  might 
have  caused  to  the  servient  tenement:"  Id.  235.  The  decision 
of  this  court,  in  the  case  of  the  present  plaintiff  against  White, 
already  referred  to  (21  Pick.  341),  seems  to  have  recognized 
and  adopted  fully  the  principle,  that  where  the  use  of  a  thing 
is  granted,  everything  is  granted  essential  to  such  use.  Such  a 
right  carries  with  it  the  implied  authority  to  do  all  that  is  neces- 
sary to  secure  the  enjoyment  of  such  easement. 

There  are  other  well-settled  legal  principles  that  have  a  bear^ 
ing  upon  this  question.  The  duty  of  making  repairs,  and  the 
labor  necessary  for  keeping  the  watercourse  in  a  state  fit  for  use, 
rests  wholly  upon  him  who  claims  an  easement  on  his  neighbor's^ 
land;  and,  as  a  general  rule,  easements  impose  no  obligation, 
upon  those  whose  lands  are  thus  placed  in  servitude,  to  do  any- 
thing: Gale  &  Whatley  on  Easements,  216;  Taylor  v.  White- 
hecui,  2  Doug.  745.  The  owner  of  the  land  below,  through 
which  the  stream  passes,  being  thus  free  from  all  obligation  to- 
cleanse  the  stream,  or  remove  any  obstructions  that  may  arise 
without  fault  on  his  part,  and  which  may  impede  the  free  passage 
of  the  water;  if  the  right  to  cleanse  such  watercoturse,  or  remove 
such  obstructions,  rests  exclusively  with  him,  the  consequence 
will  be,  that  the  same  may  never  be  done;  and  whether  done  or 
not,  will  depend  upon  the  will  or  caprice  of  the  owner  of  the 
land  below,  who  may  have  no  interest  in  the  matter,  rather  than 
upon  the  wishes  of  the  owner  of  the  mill  above,  whose  interests 
may  be  deeply  affected  by  it. 

We  are  satisfied  that,  in  the  present  case,  the  owner  of  the 
mill  privilege  above,  having  this  natural  easement  in  the  land 
below,  would,  independently  of  any  right  acquired  by  compact  or 
by  prescription,  have  a  right  to  enter  upon  the  land  below,  and 
in  a  reasonable  and  proper  manner  do  all  acts  necessary  to 
secure  the  enjoyment  of  his  easement.  This  right  to  enter  upon 
the  land  of  another,  to  cleanse  a  natural  stream,  or  remove  any 
casual  obstructions  therein,  is  one  doubtless  to  be  held  to  the 
strictest  and  narrowest  limits  compatible  with  the  enjoyment  of 
the  principal  easement.  It  is  to  be  considered  as  a  privilege 
arising  from  the  necessity  of  the  case,  and,  like  a  way  of  neces- 
sity, to  be  enjoyed  only  when  the  party  has  no  other  reasonable 
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aad  soiteUe  mode  of  effecting  this  object.  It  is  io  be  done  m 
««eh  a  maimer  as  shall  eanae  no  tumeoesflaxy  damage  to  the 
owner  of  the  land  below.  The  inoombzanoey  occasioned  bj  the 
casement  in  the  present  case,  does  not  appear,  by  the  eridenoe 
celled  upon  to  establish  the  natore  and  extent  of  it,  to  be  other 
«nd  different  from  the  secondary  easement  embraced  within  the 
iponciplea  we  hsTe  stated.  Sadi  being  the  case,  it  constitated 
no  such  inoombrance  as  will  aathorize  an  action  by  the  plaintiff 
lor  the  breach  of  covenant  in  the  deed  of  Dudley.  This  zesolt 
KendexB  it  nnaeoessaiy  to  consider  and  settle  the  Tsrions  qi 
4io8i8  Tfiined  as  to  the  measure  of  damages. 
Judgment  for  the  defendant. 


MlUrOWSlB  XAT  LkWWUUX  Qo  UPOH  TSB  LaTO  OV  AMOTEMM  tO 

«a  obBtruotion  in  the  ttraam  whloh  prevenU  the  miU  from  woridng:  CMbmm 
T.  Biehard§,  7  Am.  Deo.  100;  PreteoU  y.  While,  32  LL  206. 

Basbmbit  nr  Laxtd  GoimTXD  a  an  Inoumbbahcs:  PrmooU  t.  TVaeMoa, 
S  Am.  Dee.  240,  ftiid  nole. 

Tbm  nuvoiFAL  OAflB  n  omD  to  the  e£Eeot»  that  the  right  to  go  oa  the  kni 
<«f  eaoiher  ie  an  ineiunbraiiee^  ia  BtaA  r.  Jli&r»  51  DL  810u 


y:«i. 


V.  Botlston  sra  Im.  Oa 


(s  1CR0AI.V,  4n.] 

^Bsfwaav,"  warn  Uibd  to  Dhoitatx  tbs  Timb  IimutTnmro  from 

day  to  another,  ia  exdaaiTe  of  snoh  daya. 
^UGT  or  iNSUBAirGE,  TO  Atxaok  ON  GooDS  Shxfpbd  between  the  Snt  aad 

fifteenth  of  July,  will  not  oover  gooda  ahipped  on  either  of  aaoh  daya. 

Assoxpscr  on  a  policy  of  insnranoe,  made  to  oover  all  losses 
•oooorring  to  goods  shipped  between  the  first  and  fifteenth  of 
July,  1840.  The  goods,  for  the  loss  of  which  this  action  was 
brought*  were  shipped  on  the  fifteenth  of  July.  The  further 
iscts  appear  in  the  opinion. 

Crowninskield,  tor  the  plaintiff. 

€oohe,  for  the  defendants. 

By  Court,  Wildb,  J.  Upon  the  facts  agreed,  the  question  is, 
whether  the  property  lost  was  coTered  by  the  policy  declared  on. 
The  cases  cited  as  to  the  computation  of  time  haTe  but  little 
bearing  on  the  present  question.  Those  are  cases  where  a  con- 
tract was  to  be  performed,  or  an  act  to  be  done,  withia  a  lim« 
ited  time  after  a  day  certain.  In  such  cases, the genendrule  ia, 
that  the  day  from  which  the  computation  is  to  be  made  ia  to  be 
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excluded  in  the  computation,  unless  it  appears  that  a  diflereui 
computation  was  intended;  and  this  rule  applies  to  cases  ^eva 
the  computation  is  to  be  made  from  and  after  an  act  done  on  a 
particular  day;  for  a  day,  as  was  said  in  Pugh  v.  Duke  of  Leeds, 
Cowp.  720,  is  to  he  considered  in  law  as  an  indiTisible  point  of 
time,  and  there  can  be  no  distinction  between  a  eomputatioii 
from  an  act  done,  and  a  computation  from  the  day  in  which  the 
act  was  done.  If  by  this  policy,  therefore,  the  plaintiff's  goods 
had  been  insured  for  five  months  from  the  £rst  day  of  Febro* 
axy,  that  day  would  have  been  excluded  and  the  first  day  of  July 
would  be  included.  But  the  language  of  the  present  i>olioy  is 
different  and  is  peculiar;  it  being  usual,  in  policies  on  time,  not 
only  to  specify  the  day,  but  also  the  hour,  when  the  risk  is  to 
commence.  It  was  not  so  done  in  the  present  case,  and  the 
construction  of  the  first  policy,  if  no  regard  is  to  be  had  to  the 
second  policy,  as  explanatory  of  the  intention  of  the  parties  as 
to  the  first,  seems  to  depend  whoUy  on  the  true  meaning  of 
the  word  '*  between."  This  preposition,  like  many  other  words^ 
has  various  meanings;  and  the  question  is,  in  what  sense  was  it 
used  in  the  present  policy?  The  most  common  use  of  the  word 
is  to  denote  an  intermediate  space  of  time  or  place,  and  the  de- 
fendants' counsel  contends  that  it  was  so  used  in  the  present 
policy,  and  that  the  first  day  of  February  and  the  first  day  of 
July  are  to  be  both  excluded.  On  the  other  hand,  the  plaint- 
iff^s  counsel  insists  that  both  days  are  to  be  included;  at  least  1 
so  understood  the  argument.  And  we  think  it  clear  that  both- 
day  s  must  be  included  or  excluded;  for  there  is  nothing  in  the 
contract  manifesting  the  intention  of  the  parties  to  include  or 
exclude  one  day  rather  than  the  other. 

It  is  undoubtedly  true  that  the  word  ''  between"  is  not  always 
used  to  denote  an  intermediate  space  of  time  or  place — as  the^ 
plaintiff's  counsel  remarked.  We  speak  of  a  battle  between  twa 
armies,  a  combat,  a  oontroversy,  or  a  suit  at  law  between  two  or 
more  parties;  but  the  word  thus  used  refers  to  the  actions  of  the^ 
parties,  and  does  not  denote  locality  or  time.  But  if  it  should 
be  said  that  there  was  a  combat  between  two  persons  between  two 
buildings,  the  latter  word  would  undoubtedly  refer  to  the  interme- 
diate space  between  the  buildings,  while  the  former  word  would 
denote  the  action  of  the  parties.  But  it  was  argued,  that  the 
word  "  between"  is  not  always  used  as  exclusive  of  the  termini^ 
when  it  refers  to  locality,  l^us  we  speak  of  a  road  between  one 
town  and  another,  although  the  road  extends  from  the  center  of 
one  town  to  the  other;  and  this,  in  common  parlance,  is  a  de- 
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Bcription  suffidently  intelligible,  although  the  road  in  taxst  pen- 
etrates each  town.  Bat  if  all  the  land  between  two  buildings 
or  between  two  other  lots  of  land  be  granted,  then  certainly  only 
the  intermediate  land  between  the  two  lots  of  land,  or  the  two 
buildings,  would  pass  by  the  grant.  And  we  think  the  word 
"  between"  has  the  same  meaning  when  it  refers  to  a  period  of 
time  from  one  day,  month,  or  year,  to  another.  If  this  policy 
had  insured  the  plaintiff's  property  to  be  shipped  between  Feb- 
ruary and  the  next  July,  it  would  clearly  not  cover  any  property 
shipped  in  either  of  those  months.  So  we  think  the  days  men- 
tioned in  the  policy  are  excluded.  We  think  the  word  "  be- 
tween" has  the  same  meaning  in  this  respect,  as  the  words  used 
in  the  second  policy.  In  that  policy,  the  goods  insured  are  to 
be  shipped  subsequently  to  the  fourteenth  of  July,  and  prior  to 
the  fifteenth  of  October  next  following.  This  would  be  con- 
struing the  contract  according  to  the  most  common  meaning  of 
the  word  ''  between."  And  there  is  nothing  in  the  contract  to 
intimate  that  the  word  was  used  in  any  other  sense. 

But  if  the  language  of  the  first  policy  were  doubtful,  the  doubt, 
we  think,  would  be  removed  by  the  terms  of  the  second,  which 
must  be  presumed  to  have  been  intended  by  the  parties  to  take 
effect  immediately  after  the  expiration  of  the  first  policy.  With- 
out, however,  relying  on  this  presumption,  we  are  well  satisfied 
that  the  goods  in  question,  having  been  shipped  after  the  four- 
teenth day  of  July,  were  not  covered  by  the  first  policy. 

Plaintiff  nonsuited. 

Shaw,  0.  J.,  did  not  sit. 

The  oonsiaruction  given  to  "  between'*  in  the  principal  oaM  is  approved  ba 
KendaU  v.  Kingsley,  120  Man.  06,  and  in  Biehardaon  v.  F(>rd,  14  BL  383. 


Bbeweb  v.  Boston  eto.  R.  R.  Go. 

[6  MKrOAX.r,  478.] 

BouNDABT  ItUXE  AoREBD  UPON  B7  MiSTAKB  88  being  the  tme  line,  is  not 
binding  by  way  of  estoppel  or  otherwise. 

Dbolaratioks  Ain>  Admissions,  as  to  the  Position  ov  a  Booxdabt  Likb, 
made  in  good  faith  and  by  mistake,  do  not  oonstitate  an  estoppeL 

Pabtt  is  not  EsTOPPicD  TO  Prove  a  Legal  Title  to  his  Estate,  by  any  mis- 
representations of  its  locality,  made  by  mistake,  without  f  rand  or  inten- 
tional deception,  although  another  party  may  be  indaoed  thereby  to  por* 
ohase  an  adjoining  lot,  the  title  to  which  may  prove  defeotiva. 

Wbtt  of  entry.    The  demandant  had  agreed  with  the  grantor, 
of  the  tenant,  to  establish  the  division  line  between  their 
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respective  lands,  according  to  the  trae  boundary.  They  estab- 
lished sach  line,  and  held  possession  accordingly,  but  it  after- 
wards appeared  that  such  line  was  not  the  true  one.  At  the  time 
of  the  sale  of  the  land  sued  for,  the  demandant  had  stated  to  the 
tenant  that  he  claimed  no  land  beyond  the  agreed  line.  The 
further  facts  appear  in  the  opinion. 

BarUeit,  for  the  demandant. 

C.  P.  GurtiSf  for  the  tenants. 

By  Court,  Wilde,  J.  At  the  argument  of  this  cause,  several 
questions  were  discussed  by  counsel,  one  of  which  has  since 
been  decided  in  the  case  of  Tolman  v.  Sparhawk  et  al.,5  Mete. 
469.  It  was  objected  in  that  case,  as  it  was  in  this,  that  the 
parties  to  a  parol  agreement,  establishing  a  divisional  line  be- 
tween two  adjoining  lots  of  land,  were  estopped  to  prove  that  the 
line  thus  established  was  not  the  true  line.  The  decision,  how- 
ever, in  that  case  was,  that  where  a  line  thus  agreed  upon  was 
supposed  by  the  parties  to  be  the  true  line,  and  afterwards  it 
appeared  that  it  was  not,  such  a  parol  agreement,  founded  in 
mistake,  would  not  be  binding,  by  way  of  estoppel  or  otherwise. 
But  it  has  been  argued  in  this  case,  that  the  demandant  is 
estopped  by  his  admissions  and  representations  made  to  the  ten- 
ants' agent,  before  their  purchase  of  the  demanded  premises. 
It  is  agreed  that  the  demandant  stated  to  the  tenants'  agent,  be- 
fore they  purchased  the  flats  demanded,  that  his  flats  lay  north- 
erly of  the  agreed  line,  and  that  he  did  not  claim  the  land  lying 
south-westerly  of  said  line.  But  it  is  also  agreed,  that  the 
parties  to  the  said  parol  agreement  acted  under  the  belief  that 
their  respective  flats  were  in  the  direction,  and  in  conformity  to 
the  line  agreed  on.  We  must  therefore  consider  the  declarations 
and  admissions  of  the  demandant  as  having  been  made  in  good 
faith  and  by  mere  mistake.  And  admissions  thus  made  do  not, 
we  think,  by  law  operate  by  way  of  an  estoppel. 

This  kind  of  estoppel  was  first  established  by  courts  of  equity, 
and  has  since,  to  a  certain  extent,  been  adopted  by  courts  of 
law.  It  is  founded  on  fraud,  or  gross  negligence  amounting 
to  fraud:  1  Story  on  Eq.,  sees.  386,  391.  The  doctrine,  we 
think,  is  correctiy  laid  down  by  Nelson,  J.,  in  WeUand  Ganal 
Co.  V.  Hathaway,  8  Wend.  483  [24  Am.  Dec.  51].  ''As  a  gen- 
eral rule,"  he  says,  ''a  party  will  be  concluded  from  denying 
his  own  acts  or  admissions,  which  were  expressly  designed  to 
influence  the  conduct  of  another,  and  did  so  influence  it,  and 
when  such  denial  will  operate  to  the  injury  of  the  latter,  and 
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where  in  good  conscience  and  honest  dealing  he  ought  not  to 
be  permitted  to  gainsay  them/'  The  same  doctrine,  substan- 
tially, is  laid  down  in  Pichard  y.  Sean,  6  Ad.  &  £1.  474.  '<  The 
rule  of  law  is  clear/'  says  Lord  Denman,  *'  that  where  one  by 
his  words  or  conduct  willfully  causes  another  to  believe  the 
existence  of  a  certain  state  of  things,  and  induces  him  to  act  on 
that  belief,  so  as  to  alter  his  own  previous  position,  the  former 
is  concluded  from  averring  against  the  latter  a  different  state  of 
things  as  existing  at  the  same  time."  Now  it  does  not  expressly 
appear  by  the  case  stated,  that  the  declarations  of  the  demand- 
ant were  made  to  the  tenants'  agent  with  a  view  to  influence 
their  conduct,  or  that  he  had  knowledge  of  their  intention  to 
purchase.  Nor  does  it  appear  that  the  tenants  will  be  injured 
by  the  recovexy  of  the  flats;  for  if  they  purchased  with  warranty, 
they  may  be  indemnified.  We  do  not,  however,  decide  the  case 
on  these  considerations,  but  on  the  ground  that  the  demandant 
has  acted  fiurly,  under  a  mistake,  and  that  he  has  made  no 
declaration  contraxy  to  his  honest  belief  at  the  time,  or  with 
any  intention  to  deceive  the  tenants.  And  we  think  it  clear, 
that  declarations  thus  made  do  not  operate  in  the  nature  of  an 
estoppel,  A  party  is  not  to  be  estopped  to  prove  a  legal  titte 
to  his  estate,  by  any  misrepresentation  of  its  localiiy,  made  by 
mistak^,  without  fraud  or  intentional  deception,  although  an- 
other party  may  be  induced  thereby  to  purchase  an  adjoining 
lot,  the  title  to  which  may  prove  defective;  for  he  may  require 
a  warranty;  and  it  would  be  most  unjust  that  a  party  should 
forfeit  his  estate  by  a  mere  mistake. 

The  other  objection  to  the  demandant's  title  is,  that  his  lot  of 
land  is  not  bounded  by  the  sea,  or  salt  water,  and  consequently 
that  he  has  no  title  to  flats  demanded,  nor  indeed  to  any  other 
flats.  This  objection  is  inconsistent  with  the  first  objection 
founded  on  the  parol  agreement  to  settle  a  divisional  line  be- 
tween the  flats  of  the  demandant  and  those  of  the  tenants' 
grantor;  but  if  this  agreement  was  founded  in  a  mistake  as  to 
the  demandant's  title,  the  tenants  will  not  be  estopped  to  prove 
it — for  the  reasons  already  expressed.  This,  however,  we  think 
they  have  failed  to  do.  [Here  the  judge  stated  the  contents  of 
the  demandant's  ancient  and  recent  title  deeds,  and  of  the  other 
documents  put  into  the  case.]  Upon  the  whole  evidence,  we 
are  of  opinion  that  the  demandant  has  satisfactorily  proved  the 
elder  and  better  title,  and  that  he  is  entitled  to  the  flats  below 
his  upland,  to  be  assigned  to  him  in  conformity  to  the  lines  and 
principles  established  in  the  case  of  Sparhawk  and  W\fe  v.  Buir 
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lard,  1  Meto.  96;  and  that  judgment  thezefor  should  be  entered 
acoordinglj. 

HuBBABD,  J.,  did  not  git. 

EBTABUBKicxinF  Of  BouHDAKT  Lm  BT  AoBxnovT  betwMii  adjacent 
proprietora,  when  followed  by  po68e«ion  held  in  pnmianoe  of  each  agree- 
ment»  ia  conoliiaiye:  Brown  ▼.  OcUdwdl,  13  Am.  Dec.  600;  /VvncA  ▼.  Pearee^ 
21  Id.  680;  Sawjfer  ▼.  Mhw§,  26  Id.  452;  Nlehol  v.  L^ti^i  U$9M,  26  Id. 
S40;  JTtp ▼.  JToKoiH  27  Id.  120;  /adbon  v.  ifeOomiea, 82 Id.  430;  Beedkery, 
ParmeUp  81  Id.  683.  Admiadon  of  mistaken  boundary  line  for  the  true  one 
doea  not  affect  the  title  of  the  party  making  each  admiaaion:  Orow§U  v.  B^tee^ 
88  Id.  172. 


Dybb  V.  Glabk. 

[•  MntoAUP,  083.] 

Fakessbsbif  FBOPSKrr  xuar  Fmar  bx  Afplhd  to  tbi  PATimrr  of  part- 
nezah^  debts. 

IinBEBBT  OF  Each  PASTinEB  in  thx  Pabtnxbship  Stock  ia  the  net  bal- 
anoe  coming  to  him  after  pajrment  of  the  partnership  debta. 

Rhatttb  Intkbxst  ov  Pab.tnxb8  nr  thx  Pabtnxbship  Fuvd  ia  deter- 
mined at  the  time  of  diasolntion. 

Urov  THX  DxGXASx  ov  A  Paxtnxb  and  thb  Oombxquxmt  DiaaoLvnoK 
of  the  partnership,  the  surviving  partner  most  account  with  the  repre- 
sentatives of  the  deceased  for  his  share  of  the  partnership  funds, 
whether  the  same  consist  of  real  or  personal  assets. 

BxAL  Estatk  PtTBOHASXD  WITH  Pabtnbbship  Fitniw  and  for  partnership 
purposes,  snd  held  l^  the  partnera  as  tenants  in  commcn,  will  be  con- 
sidered  aa  charged  with  a  trast  in  faTcr  of  one  partner  imtil  the  debts 
obligatory  on  both  are  paid  snd  an  accounting  between  the  partnen  is 
had. 

BxAL  Ebtatx  Hxu>  XT  A  Paxtnxbship  can  not  XX  Auxnatbd  by  one 
of  the  partners,  without  a  breach  of  truat,  unless  made  to  one  who  had 
no  notice,  actual  or  constructiye,  of  such  trust. 

Widow  is  not  Bntitlkd  to  Bowxb  in  PABTNXBSHir  Bbaltt  until  a  set* 
tlement  of  the  partnership  affairs. 

Bill  in  eqniiy  brought  by  the  BnrriTing  partner  of  the  firm 
of  Burleigh  &  Dyer  against  the  representatiTeB  of  a  deoeased 
partner,  praying  that  he  be  allowed  to  retain  certain  rents  col- 
lected by  him  from  partnership  realty,  and  that  the  defendant, 
Olark,  might  be  restrained  from  paying  the  proceeds  of  the  sale 
of  such  realty  to  the  personal  creditors  of  said  deceased.  The 
further  facts  appear  in  the  opinion. 

Pope,  for  the  plaintiff. 

O,  T.  OurtiBt  for  the  defendants. 

By  Oonrt,  Sbaw,  0.  J.    This  is  a  suit  in  equitgr  bgr  the  sorviT^ 
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ing  partner  of  the  firm  of  Burleigh  &  Dyer,  established  by  arti- 
cles of  copartnership,  under  seal,  for  the  purpose  of  carrying  on 
the  business  of  distillers.  The  principal  question  is  one  which 
has  arisen  in  several  other  cases,  and  is  this:  whether  real 
estate,  purchased  by  copartners,  from  partnership  funds,  to  be 
held,  used,  and  occupied  for  partnership  purposes,  is  to  be 
deemed  in  all  respects  real  estate  in  this  commonwealth,  to  vest 
in  the  partners  severally  as  tenants  in  common,  so  that  on  the 
decease  of  either,  his  share  will  descend  to  his  heirs,  be 
chargeable  with  his  wife's  dower,  and  in  all  respects  held  and 
treated  as  real  estate,  held  by  the  deceased  partner  as  a  tenant 
in  common;  or,  whether  it  G^all  be  regarded  as  quasi  personal 
property,  so  as  to  be  held  and  appropriated  as  personal  prop- 
erty, firat  to  the  liquidation  and  discharge  of  the  partnership 
debts,  and  to  the  adjustment  of  the  partnership  account,  and 
payment  of  the  amount  due,  if  any,  to  the  surviving  partner, 
before  it  shall  go  to  the  widow  and  heirs  of  the  deceased  partner. 
This  is  a  new  question  here,  and  comes  now  to  be  decided,  for 
the  first  time. 

There  are  some  principles,  bearing  upon  the  result,  which 
seem  to  be  well  settled,  and  may  tend  to  establish  the  grounds 
of  equity  and  law,  upon  which  the  decision  must  be  made.  It 
is  considered  as  established  law,  that  partnership  property  must 
first  be  applied  to  the  payment  of  partnership  debts,  and  therefore 
that  an  attachment  of  partnership  property  for  a  partnership 
debt,  though  subsequent  in  time,  will  take  precedence  of  a  prior 
attachment  of  the  same  property  for  the  debt  of  one  of  the  part- 
ners. It  is  also  considered,  that  however  extensive  the  partner- 
ship may  be,  though  the  partners  may  hold  a  large  amount  and 
great  variety  of  property,  and  owe  many  debts,  the  real  and 
actual  interest  of  each  partner  in  the  partnership  stock  is  the 
net  balance  which  will  be  coming  to  him  after  payment  of  all  the 
parciAorship  debts  and  a  just  settlement  of  the  account  between 
himself  and  his  partner  or  partners:  West  v.  Skip,  1  Yes.  sen. 
242. 

The  time  of  the  dissolution  of  a  partnership  fixes  the  time  at 
which  the  account  is  to  be  taken,  in  order  to  ascertain  the  relative 
rights  of  the  partners,  and  their  respective  shares  in  the  joint 
fund.  The  debts  may  be  numerous,  and  the  funds  widely  dis- 
persed and  difficult  of  collection;  and  therefore  much  time  may 
elapse,  before  the  affairs  can  be  wound  up,  the  debts  paid,  and 
the  surplus  put  in  a  condition  to  be  divided.  But  whatever 
time  may  elapse  before  the  final  settlement  can  be  praotically 
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made,  that  settlement,  when  made,  must  relate  back  to  the  time 
when  the  partnership  was  dissolyed,  to  determine  the  relatiye 
interests  of  the  partners  in  the  fund.  When,  therefore,  one  of 
the  partners  dies,  which  is  de/acio  a  dissolution  of  the  partner- 
ship, it  seems  to  be  the  dictate  of  natural  eqoity,  that  the  sepa- 
rate creditors  of  the  deceased  partner,  the  widow,  heirs,  lega- 
tees, and  all  others  claiming  a  deriyatiYe  title  to  the  property 
of  the  deceased,  and  standing  on  his  rights,  should  take  exactly 
the  same  measure  of  justice,  as  such  partner  himself  would  have 
taken,  had  the  partnership  been  dissolved  in  his  life-time;  and 
such  interest  would  be  the  net  balance  of  the  account,  as  above 
stated. 

Such,  indeed,  is  the  result  of  the  application  of  the  well- 
known  rules  of  law,  when  the  partnership  stock  and  property 
consist  of  personal  estate  only.  And  as  partnerships  were 
formed  mainly  for  the  promotion  of  mercantile  transactions, 
the  stock  commonly  consisted  of  cash,  merchandise,  securities, 
and  other  personal  property;  and  therefore  the  rules  of  law, 
governing  that  relation,  would  naturally  be  framed  with  more 
especial  reference  to  that  species  of  prox>erty.  It  is  therefore 
held,  that  on  the  decease  of  one  of  the  partners,  as  the  surviv- 
ing partner  stands  chargeable  with  the  whole  of  the  partner- 
ship debts,  the  interest  of  the  partners  in  the  chattels  and 
choses  in  action  shall  be  deemed  so  far  a  joint  tenancy,  as  to 
enable  the  surviving  partner  to  take  the  property,  by  survivor- 
ship, for  all  purposes  of  holding  and  administering  the  estate, 
until  the  effects  are  reduced  to  money,  and  the  debts  are  paid; 
though,  for  the  purpose  of  encouraging  trade,  it  is  held  that 
the  harsh  doctrine  of  the  jua  aocrescendi,  which  is  an  incident 
of  joint  tenancy,  at  the  common  law,  as  well  in  real  as  in  per- 
sonal estate,  shall  not  apply  to  such  partnership  property;  bjit, 
on  the  contrary;  when  the  debts  are  all  paid,  the  effects  of  the 
partnership  reduced  to  money,  and  the  purposes  of  the  partner- 
ship accomplished,  the  surviving  partner  shall  be  held  to  ac- 
count with  the  representatives  of  the  deceased  for  his  just  share 
of  the  partnership  funds. 

Then  the  question  is,  whether  there  is  anything  so  peculiar  in 
the  nature  and  characteristics  of  real  estate,  as  to  prevent  these 
broad  principles  of  equity  from  applying^  to  it.  So  long  as  real 
estate  is  governed  by  the  strict  rules  of  the  common  law,  there 
would  be,  certainly,  great  difficulty  in  shaping  the  tenure  of  the 
legal  estate  in  such  form  as  to  accomplish  these  objects.  Should 
the  partners  take  their  conveyance  in  such  mode  as  to  create  a 
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joint  tenaaoj,  as  thej  still  niaj,  though  ccmtnuy  to  the  policj 
of  our  law,  still  it  would  not  accomplish  the  purposes  of  the 
parties;  first,  because  either  joint  tenant  might,  at  his  option, 
break  the  joint  tenancy  and  defeat  the  right  of  survivorship,  bj 
an  alienation  of  his  estate,  or  (what  would  be  stUl  more  objeo- 
tionable)  the  right  of  surnvorship  at  the  common  law  would 
gire  the  whole  estate  to  the  survivor,  without  liability  to  ac- 
count; and  thus  wholly  defeat  the  claims  of  the  separate  crud- 
itors,  and  of  the  widow  and  heirs  of  the  deceased  partner. 

But  we  are  of  opinion,  that  the  object  may  be  accomx>Iished 
in  equity,  so  as  to  secure  all  parties  in  their  just  rights,  by  con- 
sidering the  legal  estate  as  held  in  trust  for  the  purposes  of  the 
partnership;  and  sinee  this  court  has  been  fully  empowered  to 
take  cognizance  of  all  implied  as  well  as  express  trusts,  and 
cany  them  into  e£Eect,  fiiere  is  no  difBcnlty,  but  on  the  contnuy 
great  fitness,  in  adopting  the  rules  of  equity  on  the  subject, 
which  have  been  adopted  for  the  like  purpose,  in  England  and 
in  some  of  our  sister  states.  And  it  appears  to  us,  that  consid- 
ering the  nature  of  a  partnership,  and  the  mutual  confidence  in 
each  other,  which  that  relation  implies,  it  is  not  putting  a  forced 
construction  upon  their  act  and  intent,  to  hold  that  when  prop- 
erty is  purchased  in  the  name  of  the  partners,  out  of  partnership 
funds  and  for  partnership  use,  though  by  force  of  the  common 
law  they  take  the  legal  estate  as  tenants  in  common,  yet  that 
each  is  under  a  conscientious  obligation  to  hold  that  legal  estate, 
until  the  purposes  for  which  it  was  so  purchased  are  accom- 
plished, and  to  appropriate  it  to  those  purposes,  by  first  apply- 
ing it  to  the  payment  of  the  partnership  debts,  for  which  both 
his  partner  and  he  himself  are  liable,  and  until  he  has  come  to 
a  just  account  with  his  partner.  Each  has  an  equitable  interest 
ix^  that  portion  of  the  legal  estate  held  by  the  other,  until  the 
debts,  obligatoxy  on  both,  are  paid,  and  his  own  share  of  the 
outlay  for  partnership  stock  is  restored  to  him.  This  mutual 
equity  of  tiie  parties  is  greatiy  strengthened  by  the  consideza- 
tion,  that  the  partners  may  have  contributed  to  the  capital  stock 
in  unequal  proportions,  or  indeed  that  one  may  have  advanced 
the  whole. 

Take  the  case  of  a  capitalist,  who  is  willing  to  put  in  mon^, 
but  wishes  to  take  no  active  concern  in  the  conduct  of  busi- 
ness, and  a  man  who  has  skill,  capacity,  integrity,  and  in- 
dustry to  make  him  a  most  useful  active  partner,  but  without 
property,  and  they  form  a  partnership.  Suppose  real  estate, 
necessary  to  the  carrying  on  of  the  business  of  the  partnership, 
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should  be  pnrchased  oat  of  fhe  capital  stook,  and  on  partner- 
ship acoonnt,  and  a  deed  taken  to  them  as  partners,  with- 
out anj  special  provisions.  Oredit  is  obtained  for  the  firm, 
as  well  on  the  real  estate  as  the  other  property  of  the  firm. 
What  are  the  true  equitable  rights  of  the  partners,  as  result- 
ing from  their  presumed  intentions,  in  such  real  estate  ?  Is  not 
the  share  of  each  to  stand  pledged  to  the  other,  and  has  not 
each  an  equitable  lien  on  the  estate,  requiring  that  it  shall  be 
held  and  appropriated,  first  to  pay  the  joint  debts,  then  to  re- 
pay the  partner  who  advanced  the  capital,  before  it  shall  be  ap- 
plied to  the  separate  use  of  either  of  the  partners?  The  cred- 
itors have  an  interest,  indirectly,  in  the  same  appropriation; 
not  because  they  have  any  lien,  legal  or  equitable  (2  Story  on 
Eq.,  sec  1253),  upon  the  property  itself;  but  on  the  equitable 
principle,  which  determines  that  the  real  estate,  so  held,  shall 
be  deemed  to  constitute  part  of  the  fund  from  which  their  debts 
are  to  be  paid,  before  it  can  be  legally  or  honestly  diverted  to 
the  private  use  of  the  partners.  Suppose  this  trust  is  not  im- 
plied, what  would  be  the  condition  of  the  parties  in  the  case 
supposed,  in  the  various  contingencies  which  might  happen  ? 
Suppose  the  elder  and  wealthy  partner  were  to  die.  The  legal 
estate  descends  to  his  heirs,  clothed  with  no  trust  in  favor  of 
the  surviving  partner.  The  latter,  without  property  of  his  own, 
and  relying  on  the  joint  fund,  which,  if  made  liable,  is  sufficient 
for  the  purpose,  is  left  to  pay  the  whole  of  the  debt,  whilst  a 
portion,  and  perhaps  a  large  portion,  of  the  fund  bound  for  its 
payment,  is  withdrawn.  Or  suppose  the  younger  partner  were 
to  die,  and  his  shareof  the  legal  estate  should  go  to  his  creditors, 
wife,  or  children,  and  be  withdrawn  from  the  partnership  fund; 
it  would  work  manifest  injustice  to  him  who  had  furnished  the 
fund  from  which  it  vras  purchased.  But  treating  it  as  a  trust, 
the  rights  of  aU  parties  will  be  preserved;  the  legal  estate  will 
go  to  those  entitled  to  it,  subject  only  to  a  trust  and  equitable 
lien  to  the  surviving  partner,  by  which  so  much  of  it  shall  stand 
charged  as  may  be  necessary  to  accomplish  the  purposes  for 
which  they  purchased  it.  To  this  extent,  and  no  further,  will 
it  be  bound;  and  subject  to  this,  all  those  will  take,  who  are 
entitled  to  the  property;  namely,  the  creditors,  widow,  heirs, 
and  all  others  standing  on  the  rights  of  the  deceased  partner. 
It  may  happen,  that  real  estate  may  be  so  purchased  by  part- 
ners, and  out  of  partnership  ftmds,  in  such  manner  as  to  pre- 
clude such  implied  trust,  and  indicate  that  the  parties  intended 
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to  purchase  property  to  be  held  by  them  separately  for  their 
separate  use;  as  where  there  is  such  an  express  agreement  at  the 
time  of  the  purchase,  or  a  provision  in  the  articles  of  copartner- 
ship, or  where  the  price  of  such  purchase  should  be  chiurged  to 
the  partners  respectively,  in  their  several  accounts  with  the  firm. 
This  would  operate  as  a  division  and  distribution  of  so  much  of 
the  funds,  and  each  would  take  his  share  divested  of  any  implied 
trust.  If,  in  the  conveyance,  the  grantees  should  be  described 
as  tenants  in  common,  it  would  be  a  circumstance  bearing  on 
the  question  of  intent,  though  perhaps  it  might  be  considered  a 
slight  one;  because  those  words  would  merely  make  them  ten- 
ants in  common  of  the  legal  estate,  which,  by  operation  of  law, 
they  would  be  without  them.  But,  as  we  have  already  seen, 
such  legal  estate  is  not  at  all  incompatible  with  an  implied  trust 
for  the  partnership. 

The  result  of  this  part  of  the  case  seems  to  us  to  be  this;  that 
when,  by  the  agreement  and  understanding  of  partners,  their 
capital  stock  and  partnership  fund  consist,  in  whole  or  in  part, 
of  real  estate — ^inasmuch  as  it  is  a  well-known  rule  governing 
the  relation  of  partnership,  that  neither  partner  can  have  an 
ultimate  and  beneficial  interest  in  the  capital  until  the  debts  are 
paid  and  the  account  settled;  that  both  rely  upon  such  rule  and 
tacitly  claim  the  benefit  of  it,  and  expect  to  be  bound  by  it;  the 
same  rule  shall  extend  to  real  estate.  The  same  mutual  confi- 
dence which  governs  the  relation  in  other  respects  extends  to 
this;  and,  therefore,  when  real  estate  is  purchased  as  part  df  the 
capital,  whether  by  the  form  of  the  conveyance  the  legal  estate 
vests  in  them  as  joint  tenants  or  tenants  in  common,  it  vests 
in  them  and  their  respective  heirs,  clothed  with  a  trust  for  the 
partners,  in  their  partnership  capadiy,  so  as  to  secure  the  bene- 
ficial interest  to  them  until  the  purposes  of  the  partnership  are 
accomplished.  It  follows,  as  a  necessary  consequence,  that 
such  partnership  real  estate  can  not  be  conveyed  away  and 
alienated  by  one  of  the  partners  alone,  without  a  breach  of  such 
trust;  and  that  such  a  conveyance  would  not  be  valid  against 
the  other  partner,  unless  made  to  one  who  had  no  notice,  actual 
or  constructive,  of  the  trust.  But,  if  a  person  knows  that  a 
particular  real  estate  is  the  partnership  property  of  two  or  more, 
and  he  attempts  to  acquire  a  title  to  any  part  of  it  from  one 
alone,  without  the  knowledge  or  consent  of  the  other,  there 
seems  to  be  no  hardship  in  holding  that  he  takes  such  title  at 
his  peril,  and  on  the  responsibility  of  the  person  with  whom  he 
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deals.  But  we  think  the  same  conclusion  is  well  supported  by 
authorities,  although  there  has  been  some  diyersiiy  of  opinion 
amongst  the  earlier  cases. 

The  adjudged  cases  were  so  fully  examined  by  the  counsel  in 
their  arguments,  that  it  is  unnecessary  to  state  them  in  detail. 
The  principles  which  have  already  been  suggested  as  the 
grounds  on  which  we  decide  the  present  case,  were  applied  in 
PhiUipa  V.  PhiUipa,  1  My.  &  K.  649;  Broom  v.  Broom,  3  Id.  443; 
Sigoumey  y.  Miinn,  7  Oonn.  11;  and  Eoone  y.  (7arr,  1  Sumn. 
173.  In  these  cases,  all  the  previous  decisions  on  the  subject 
were  carfully  considered.  See,  also,  3  Kent's  Oom.,  4th  ed., 
36-89;  1  Stoiy  on  Eq.,  sees.  674,  675;  2  Id.,  sec.  1207;  Coll.  on 
Fart.  76;  Cary  on  Part.  27,  28;  Houghton  t.  Houghton,  11 
Sim.  491. 

It  has  been  supposed  that  the  case  of  Chodwin  y.  Richardaofn, 
11  Mass.  469,  stands  opposed  to  the  decision  now  made.  I  do 
not  think  it  does.  That  case  was  decided  in  1814,  before  equity 
powers  existed  in  this  commonwealth,  on  the  general  subject 
of  trusts.  It  was  in  terms  a  question  as  to  the  yesting  of  the 
real  estate;  and  the  court  were  bound  to  decide  the  case  for  the 
defendant,  if  they  found,  upon  the  facts,  that  the  estate  in  ques- 
tion had  yested  in  the  partners,  on  foreclosure,  as  tenants  in 
common.  Had  they  decided  the  other  way,  they  must  have  de- 
cided that  partners,  taking  real  estate  in  satisfaction  of  a  part- 
nership debt,  by  foreclosing  a  mortgage,  would  hold  the  estate 
as  joint  tenants,  with  right  of  survivorship  at  law,  without 
liability  to  account — a  principle  directly  opposed  to  the  statute 
of  1785,  c.  62,  respecting  joint  tenancy;  because  in  that  case 
and  ac  that  time  the  real  estate  must  descend  and  vest  accord- 
ing to  the  rules  of  law,  and  there  was  no  court  of  equity  com- 
petent to  require  the  surviving  partner  to  account  with  the 
representatives  of  the  deceased  pariy. 

In  that  case,  as  it  happened,  both  the  separate  estate  and  the 
partnership  estate  were  insolvent,  and  therefore  good  justice 
would  have  been  done,  in  deciding  that  the  plaintiff  should  re- 
cover for  the  benefit  of  the  partnership  creditors.  But  the 
court  were  deciding  upon  a  rule  of  law,  which  must  apply  to  all 
cases,  and  they  could  not  have  decided  that  for  the  plaintiff 
without  holding  that  all  such  estate,  held  by  partners,  should 
be  deemed  joint  estate,  with  a  right  of  survivorship  at  law,  and 
without  liability  to  account;  a  rule  opposed  to  the  plainest  prin- 
ciples of  equiiy,  and  to  the  spirit,  if  not  to  the  letter,  of  the 
statute  respecting  joint  tenancy.    The  court  were  dealing  solely 
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with  a  qnestioii  of  law  in  determining  a  legal  eataie,  and  inii* 
mate  that  a  oonrt  of  eqnity  might  make  joint  real  estate  appli- 
cable, as  personal,  to  the  payment  of  partnership  debts.  Wa 
consider,  therefore,  that  that  decision  is  not  opposed  to  the  de« 
oision,  upon  equitable  principles,  to  which  we  now  propose  to 
come.  On  the  facts  of  the  present  case,  we  are  of  opinion  thaft 
the  real  estate  in  question  was  a  part  of  the  capital  stock  pur* 
chased  out  of  the  partnership  funds,  for  the  partnership  use, 
and  for  the  account  of  the  firm.  The  partners  entered  into 
articles,  as  distillers.  Their  business  required  a  large  building 
and  fixtures,  which  they  purchased  and  paid  for  in  part  out  ot 
the  joint  funds,  and  gave  notes  in  the  partnership  name  for  tki 
remainder  of  the  price,  and  the  estate  was  regarded  by  them  au 
partnership  effects.  The  repairs  and  improTements  were  also 
charged  to  joint  account.  These  are  all  deoisiTe  indications  of 
joint  properly. 

The  plaintiff  has  received  a  sum  in  rents  and  profits  that  have 
accrued  since  his  partner's  death.  The  defendant,  Clark,  as  ad^ 
ministrator  of  Burleigh,  the  deceased  partner,  has  sold  an  un«> 
divided  half  of  the  property  as  his,  under  a  license,  and  witll 
the  assent  of  the  plaintiff.  The  widow  joined  to  release  her 
dower,  for  a  nominal  sum.  But  we  can  not  perceive  that  the 
right  of  the  widow  is  distinguishable  from  that  of  the  creditors 
and  heirs  of  the  deceased  partner.  As  far  as  this  estate  was 
held  in  trust  by  her  deceased  husband,  she  was  not  entitled  to 
dower.  For  all  beyond  that,  she  will  be  entitled,  because  he 
held  it  as  legal  estate,  unless  she  is  barred  by  her  release;  of 
which  we  give  no  opinion. 

The  plaintiff  is  entitled  to  a  decree  charging  the  amount  of 
rents  and  profits  in  his  hands,  and  so  much  of  the  proceeds  of 
the  sale  made  by  the  administrator,  as  will  be  sufficient  to  dis- 
charge the  balance  of  the  partnership  account;  and  the  rest  of 
the  proceeds  will  remain  in  the  hands  of  Clark,  the  adminis- 
trator of  Burleigh,  to  be  distributed  according  to  law. 


Pabtkxb'8  Ihtbrxst  nr  Rbaiat,  how  DisTBistyiiD  at  Diath  of  Pabtt- 
VSB:  Teatmanr,  Wooda^  27  Am.  Deo.  462,  and  note;  Cfreaie  ▼.  Qrtme,  ISId. 
642,  and  note;  Su$nner  ▼.  Hampton^  32  Id.  722,  and  prior  omsb  m  this  waAm 
cited  in  the  note  thereta 

DowBB  WILL  NOT  Bs  Allowbd  Widow  OP  Dbokased  Pabthxb  ill  lands 
aoquired  as  partnership  property,  and  required  to  pay  the  partnership  liabil- 
ities: Sumner  v.  Hampson,  32  Am.  Deo.  722. 

Ths  doctbikb  laid  down  in  thb  PBiNdFAL  0A8B,  that  equity  willregaid 
partnership  realty  as  charged  with  a  trust  in  favor  of  the  partnership  uattlsfr 


March.  1843.]        Chouteau  v,  Websteb.  706 

its  debts  are  paid,  and  that  nntil  a  final  settlement  of  the  partnership  affiurs 
the  only  individnal  interest  of  a  partner  in  such  real  estate  is  an  interest  in 
the  halanoe  after  snch  debts  are  paid,  is  well  settled  in  Massachosetts:  Peek 
T.  lUher,  7  Cosh.  390;  Converse  v.  OUkeiu^  etc  Co.,  10  Id.  38;  FaUe  JRiver 
etc,  Co.  T.  Borden,  Id.  461;  Wilcox  t.  WUeox,  13  Allen,  264;  JRieharde  y.  ^0$^- 
mm,  101  Ma^  484. 


Ghoutbau  V.  Webster. 

[6  ICncuxjr.  1.] 

Nomni  OF  Dishomob  of  Kotb  Addbbssed  io  Unitxd  Statu  Smvatob  at 
WASBiNaTON,  who  is  indorser  on  said  note,  oongrees  being  at  the  time  in 
session,  if  mailed  in  due  season,  is  good,  although  such  indorser  has  an 
agent  for  the  transactioii  of  bnsineas  at  the  place  of  his  regnlar  doodoiW 
in  a  state  other  than  that  in  which  the  note  is  payable,  the  &ct  that  hm 
has  SQch  an  agent  being  unknown  to  the  holder. 

Assumpsit  by  the  indorsee  against  the  indotser  of  oertain  notes 
payable  at  a  bank  in  New  York.  The  question  was  as  to  the 
sufficiency  of  the  notice  of  dishonor,  which  was  sent  by  mail 
in  due  time  addressed  to  the  defendant  at  Washington  city,  he 
being  a  senator  of  the  United  States  from  Massachusetts  in  at- 
tendance upon  an  extra  session.  From  an  agreed  statement  of 
the  facts,  it  appeared  that  letters  addressed  to  members  of  the 
senate  at  Washington  during  sessions  of  congress,  were  taken 
from  the  post-office  by  officers  of  the  senate,  and  deliTered  to 
senators  in  their  places,  if  the  senate  was  actually  in  session,  or 
delivered  at  their  lodgings,  if  the  senate  was  not  in  session. 
Other  facts  appear  from  the  opinion.  The  question  was  sub- 
mitted for  the  decision  of  the  court  upon  the  facts  stated. 

W.  J.  Hvbbard  and  Watts,  for  the  plaintiff. 

J.  P.  Sogers  and  Healy,  for  the  defendant. 

By  Court,  Shaw,  C.  J.  It  is  admitted  that  these  notes  were 
duly  made  and  indorsed;  that  they  were  seasonably  presented 
for  payment  at  the  bank  in  New  York,  where  by  their  terms  they 
were  payable,  and  payment  refused;  that  notice  thereof,  in  due 
form,  was  seasonably  prepared  by  the  proper  officer,  and  put 
into  the  post-office;  and  the  only  question  is,  whether,  under 
the  circumstances  stated,  it  was  rightly  addressed  to  the  defend- 
ant at  Washington.  The  mercantile  law,  regulating  the  liabili- 
ties of  parties  to  notes  and  bills,  does  not  require  proof  of  actual 
notice  of  dishonor  to  an  indorser,  in  order  to  charge  him;  but 
reasonable  care  and  diligence  in  giving  such  notice.  The  infer- 
ence is  veiy  strong  from  the  facts  stated,  as  strong,  perhaps,  as 
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mere  dxcumstantial  eTidenoe  oonld  make  it,  that  the  notice  actu- 
ally reached  the  defendant  at  Washington.  He  was  a  senator 
of  the  United  States;  the  senate  was  then  in  session;  and  such 
precautions  were  taken,  in  regard  to  letters  addressed  to  sena- 
tors, as  to  insure  their  delivery  with  promptness  and  certainly. 

The  ground  relied  upon,  to  show  that  such  notice  was  not 
sufficient,  is,  that  the  defendant's  general  domicile  and  place  of 
business  was  in  the  city  of  Boston,  where  he  had,  at  all  times, 
an  agent,  who  had  the  charge  and  management  of  his  a£EiEdrs. 
But  it  does  not  appear  that  he  had  made  any  request  to  have 
notices  sent  to  him  at  Boston,  or  that  any  actual  or  constructiTe 
notice  was  had  by  the  holder  of  these  notes,  that  he  had  an 
agent  at  Boston.  This  fact,  therefore,  must  be  considered  im- 
material. The  defendant,  though  his  domicile  was  at  Boston, 
was  actually  resident  at  Washington,  in  discharge  of  his  public 
duties  as  a  senator,  at  a  session  of  congress,  called  by  public 
proclamation,  and  continued  until  after  the  time  at  which  this 
notice  was  sent;  so  that  the  place  where  he  might  be  presumed 
to  be  actually  residing,  was  fixed  and  well  known  by  the  nature 
of  these  duties.  Under  these  circumstances,  the  court  are  of 
opinion  that  notice  to  the  defendant,  by  mail,  addressed  to  him 
at  Washington,  was  good  and  sufficient  notice  of  the  dishonor 
of  these  notes. 

This  decision  is  founded  on  the  circumstances  of  the  partic- 
ular case,  and  may  be  varied  by  other  facts.  It  is  not  like  the 
case  of  a  merchant  stopping,  for  a  day  or  two,  at  a  hotel  or 
watering-place,  or  on  a  journey  of  business  or  pleasure;  though 
we  are  not  prepared  to  say  that  actual  personal  notice  to  an  in- 
dorser,  at  such  place,  would  not  be  sufficient;  but  of  this  we  give 
no  opinion.  Nor  is  it  like  the  case  of  a  banker  or  merchant,  hav- 
ing extensive  dealings  in  negotiable  securities;  having  an  open, 
fixed,  and  well-known  establishment  and  place  of  business,  with 
agents  having  the  custody  of  his  funds,  the  keeping  of  his 
accounts,  and  generally  charged  with  the  transaction  of  his 
business  in  his  absence.  Such  circumstances  might,  perhaps, 
amount  to  constructive  notice  to  the  holders  of  such  securities, 
that  such  was  the  indorser's  place  of  business,  and  of  his  re- 
quest and  direction  that  notice  should  be  addressed  to  him  there. 
It  might,  in  this  view,  be  sufficient  to  show,  that  notice  so  given 
would  be  good  and  sufficient,  though  it  would  still  be  open  to 
the  question  whether  other  notice  would  not  be  equally  good. 

The  fact  of  domicile  is  one  circumstance  only,  in  determining 
where  notice  shall  be  given.    A  man  may  retain  his  domicile  at 
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a  place»  though  in  fact  personallj  absent  therefrom,  and  absent 
with  his  fomily  for  years.  Such  is  the  condition  of  the  president 
of  the  United  States,  or  cabinet  minister,  residing  at  Washing- 
ton, or  of  an  embassador  in  a  foreign  country.  His  domicile  is 
not  thereby  changed,  but  yet  we  can  not  doubt,  that  notice  to 
such  public  officer,  at  the  place  of  his  actual  residence,  to  which, 
for  the  time  being,  he  is  fixed  by  his  public  duty,  would  be  good 
notice.  Yet  the  only  distinction  between  a  president  of  the 
United  States  and  a  senator  is,  that  the  residence  of  the  former 
at  Washington  is  somewhat  more  protracted  and  uninterrupted 
by  the  intervals  between  sessions  of  congress,  than  that  of  the 
latter.  We  place  no  great  reliance,  in  this  decision,'  upon  an- 
other rule,  which  seems  to  be  well  established,  and  to  embrace 
the  present  case;  namely,  that  notice  at  a  post-office,  where  the 
party  usually  receives  his  letters,  though  not  the  place  of  his 
domicile,  is  good  notice:  Beid  t.  Payne,  16  Johns.  218  [8  Am. 
Dec.  311].  It  is  conformable  to  the  more  general  rule,  sus- 
tained by  many  authorities,  that  notice,  shall  be  so  given,  and  at 
such  place,  that  it  will  be  most  likely  to  reach  the  indorser 
promptly:  Bank  of  Columbia  y.  Laiorence,  1  Pet.  578;  United  Stated- 
Bank  V.  Gameal,  2  Id.  553. 
Judgment  for  the  plaintiff. 

Nones  BT  Mail,  to  what  Post-office  to  bb  Dibected:  See  WecMy  v. 
Bdly  36  Am.  Deo.  116,  and  Fiah  v.  JacJcTnan,  Id.  769»  and  other  cases  in  this- 
•eries  died  in  the  notes  thereto.     In  BUsa  v.  NichoU^  12  Allen,  445,  the  prin- 
oipal  case  is  referred  to  as  intimating,  though  not  deciding,  that  a  notice, 
addressed  to  the  post-office  of  a  town  where  the  indorser  has  his  place  of 
Idence,  though  his  residence  is  elsewhere,  would  be  sufficient. 


Baxxeb  v.  Little.    Baxteb  v.  Habbis. 

[6  MKroAijr,  7.] 

In>0B8BB  OF  OvEBDUs  NoTE  Takes  IT  SUBJECT  TO  Set-offs  existing  at 
the-  time  of  the  transfer,  against  hia  indorser  in  favor  of  the  maker  or 
prior  indorser,  but  neither  the  maker  nor  prior  indorser  can  avail  him- 
self of  a  set-off  acquired  after  such  transfer,  whether  he  has  notice  of 
the  transfer  or  not. 

Assttmpsit.  The  first  action  was  against  the  maker,  and  the 
second  against  the  first  indorser  of  a  negotiable  note.  The 
note,  when  due,  was  held  by  the  Franklin  Bank.  The  bank 
having  afterwards  stopped  payment,  the  note  was,  pursuant  to 
a  Tote  of  the  directors,  indorsed  and  transferred  to  the  plaint- 
iff bona  fide,  in  exchange  for  certain  bills  of  the  bank.     The 
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plaiiitiff  httfiag^  brcm^t  the  pveesiit  actions,  little,  the  maker, 
^pbo  ^vwrdelendant  in  the  first  action,  tendered  certain  bills  of 
tfaa-FxanMin  Bank  in  satisfaction;  and  the  same  haTing  been  re- 
f  osedv  he  now  nelies  upon  the  bills  as  a  tender  and  se^ff.  It 
vmB  not  shown  that  he  acquired  them  before  the  note  was  in- 
dorsed' to  the  plaintiff.  Harris,  the  first  indorser,  who  was  de- 
fendantrin  the  second  action,  in  addition  to  olaimiTig  the  benefit 
of  the  tender  and  set-off  bj  Little,  relied  also  upon  a  set-off 
-y^bioli  he  cLumed  the  right  to  make,  of  a  certain  balance  shown 
ta  be  due  hdm  on  the  books  of  said  bank  on  June  6, 1838,  after 
the  tmnsfar  to  the  plaintiff,  and  after  the  said  Harris  had  been 
notified  theraof  .  Judgment  was  to  be  entered  in  accordance 
with  the  opinion  of  the  court  upon  these  facts  and  others  stated 
in  the  opinion. 

BarUeU  and  Homer ^  for  the  plaintiff. 

J.  J.  Austm,  for  the  defendants. 

^  Court,  Shaw,  0.  J.  When  a  negotiable  note  is  indorsed 
and  transferred  after  it  is  due,  and  the  defendant  rdies  upon 
matter  of  set-off,  which  he  may  hare  against  the  promisee,  he 
can  avail  himself  only  of  such  matter  of  defense  as  existed  be- 
tween himself  and  the  promisee,  at  the  time  of  the  actual  in- 
dorsement and  transfer  of  the  note  to  the  holder.  A  note  does 
not  cease  to  be  negotiable,  because  it  is  overdue.  The  promisee, 
by  his  indorsement,  may  still  give  a  good  title  to  the  indorsee. 
Notes  or  other  matters  of  set-off,  acquired  by  the  defendant 
against  the  promisee,  after  such  transfer,  can  not  be  given  in 
evidence  in  defense  to  such  note,  although  the  maker  had  no 
notice  of  such  transfer,  at  the  time  of  acquiring  his  demand 
against  the  promisee.  Having  made  his  promise  negotiable,  he 
is  liable  to  any  hofnafide  holder  and  actual  indorsee;  and  there- 
fore, even  after  the  note  has  become  due,  in  making  payments  to 
the  original  promisee,  or  in  further  dealings  by  which  he  gives 
him  a  credit,  he  has  no  right  to  presume,  without  proof,  that 
the  promisee  is  still  the  holder  of  the  note.  Besides;  in  case  of 
payment  of  a  negotiable  note,  or  of  a  credit  which  the  maker 
intends  shall  oi>erate  by  way  of  payment,  he  has  a  right  to  have 
his  note  given  up,  if  paid  in  full,  or  to  see  the  payment  in- 
dorsed, if  partial.  Should  he  insist  on  this  right,  in  the  case 
proposed,  he  would  at  once  j>erceive  that  the  person,  to  whom 
he  is  maldng  payment  or  giving  credit,  is  no  longer  the  holder 
of  the  note.  And  this  appears  to  us  to  be  the  true  distinction 
between  the  indorsement  of  a  note  overdue,  and  the  assignment 
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of  a  chose  in  action.  In  fhe  latter  case,  notiee  of  the  asngn- 
ment  must  be  given  by  the  assignee  to  the  debtor,  to  prerent 
him  from  making  payment  to  the  assignor.  Withoxxt  soch  no- 
tice, he  has  no  reason  to  presume  that  the  oi^gfinal  creditor  is 
not  still  his  creditor;  and  payment  to  him  is  aoeoxding  to  his 
contract  and  in  the  due  and  ordinary  oourBe  of  busmess.  The 
assignee  takes  an  equitable  interest  only,  which  nraat  be  «n* 
forced  in  the  name  of  the  assignor;  and,  'Until  notiee, -he  has  no 
equity  against  the  debtor,  which  can  be  recc^niEed  'and  pro- 
tected by  a  court  of  law  or  equity.  The  indorsee-  of  <a  noiB-tn^ev- 
due  takes  a  legal  title;  but  he  takes  it  with  .notice  on  its  ifaoe 
that  it  is  discredited,  and  therefore  subject  iz> 'all ipaymnnts,  and 
ofBsets  in  the  nature  of  payment.  The  ground  is,  Hast  byihis 
&ct  he  is  put  upon  inquiry,  and  therefore  lie«liall'be  booiid  by 
all  existing  facts,  of  which  inquiry  and  true  informatiai  would 
apprise  him;  but  these  could  only  apprise  him  df  dennnds  then 
acqiEired  by  the  maker  against  the  payee. 

We  are  aware  that  in  the  marginal  note  to  ^argent-y.  iBauihgaie, 
6  Pick.  812  [16  Am.  Dec.  409],  which  is  the  leading  tame  tmihis 
subject,  it  is  stated,  that  ''  in  an  action  by  •the  indarsee  agaiast 
the  maker  of  a  negotiable  note  indorsed  when  overdue,  ^^ec 'de- 
fendant may  file  in  set-off  a  negotiable  note  made  to  him  by  the 
payee  before  he  had  notice  that  the  note  in  suit  was  'assigaietl.'" 
And  the  point  is  so  stated  in  Minot's  Bigeet,  640.  No  sudb 
decision  was  called  for,  in  that  cose,  beeouse  all  the  deraandB, 
relied  upon  by  way  of  set-off,  were  acquired  by  the  ddfendout, 
whilst  the  original  payee  was  holder  of  iiie  note.  But  lurtfaBr; 
on  a  careful  examination  of  the  opinion,  we  think  it  will  not  ise 
found  that  there  is  any  such  dictum,  in  regard  "to  notice.  The 
inadyertence  in  extracting  the  marginal  note  from  'the  case, 
probably  arose  from  the  veiy  ob^ous  analogy  belTween  <the  cose 
of  the  indorsement  of  a  note  overdue,  and  ihe  aBsignmeut  of  a 
chose  in  action,  especially  as  there  was  nothing  in  the  ladts  or 
the  argument  to  call  for  a  distinction  between  the  two  cases. 
The  opinion  of  the  court  in  that  case,  ihexefore,  is  not  an  au- 
thority opposed  to  the  ground  of  decision  adopted  in  this» 
namely,  that  this  right  of  set-off  must  be  confined  to  those  de- 
mands against  the  payee,  or  prior  holder,  which  accrued  to  the 
defendant  whilst  such  payee  or  prior  holder  was  the.actual  holder 
of  the  note,  and  will  not  extend  to  demands  which  accrued 
afterwards,  although  no  notice  of  the  indorsement  was  given  to 
the  debtor. 

The  defendant  Little,  the  maker  of  ttie  note  now  insniti  not 
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haying  shown  that  he  held  the  billsof  the  Franklin  Bank  at  the 
time  that  his  note  was  transferred  to  the  plaintiff,  he  can  not 
set  them  off,  in  this  suit.  In  a  case  in  New  York,  it  was  held, 
that  bills  of  a  bank,  held  by  the  defendant  when  his  note  be- 
came due,  could  not  be  set  off,  in  an  action  brought  on  the  note 
by  receivers  appointed  previously:  Edxkm  v.  Bishop,  8  Wend.  13. 
The  English  rule,  in  allowing  set-off  in  an  action  upon  a  note, 
is  somewhat  more  limited  than  our  own,  confining  such  defense 
to  equities  arising  out  of  the  same  note,  or  txansactiona  con- 
nected with  it:  Burrough  v.  Moss,  10  Bam.  &  Cress.  668.  Here 
it  has  been  held,  that  an  independent  demand  may  be  set  off, 
where  in  other  respects  the  pady  is  entitled  to  go  into  that  de- 
fense: Sargent  v.  Sovihgale,  6  Pick.  812  [16  Am.  Dec.  409] ; 
Banger  v.  Gary,  1  Meto.  876.  Since  the  dedsion  in  Sargeni  v. 
SatUhgaie,  the  principle  decided  by  it  has  been  confirmed,  and 
the  whole  subject  of  set-off  placed,  by  the  revised  statutes,  o. 
96,  upon  grounds  more  distinct  and  satisfactory  than  it  was 
under  the  former  statutes. 

The  principles  already  stated  apply  a  fortiori  to  the  case  of 
Harris,  the  defendant  in  the  second  action,  who  was  indorser  of 
the  same  note.  The  note  was  transferred  to  the  plaintiff  by  the 
Franklin  Bank,  in  December,  1837,  soon  after  which,  the  de- 
fendant had  actual  notice  of  it  from  the  cashier;  and  it  is  found 
that  the  deposit  to  the  credit  of  the  defendant,  ui>on  which  he 
reUes  by  way  of  set-off,  was  made,  and  the  credit  obtained,  in 
June,  1838.  It  is  stated,  indeed,  that  prior  to  that  time  there 
was  a  small  balance  to  his  credit,  on  deposit,  of  twelve  dollars 
and  eighty-eight  cents,  but  there  were  other  demands  of  the 
bank,  at  tiiat  time,  against  the  defendant,  exceeding  that  de- 
posit; so  that  the  whole  of  the  defendant's  demand  against  the 
bank,  offered  in  set-off,  accrued  subsequently  to  the  transfer  of 
the  note,  which  is  now  in  suit,  to  the  plaintiff. 

Judgment,  in  both  cases,  for  the  plaintiff. 


Indobsieb  or  Ovk&dub  Notes  Taxis  Subject  to  what  Dbuqisbb:  See 
Johnson  v.  Bloodgood,  I  Am.  Deo.  03;  Lannng  y.  Oaine,  3  LL  422;  Ayer  y. 
nutchins.  Id.  232;  Sargent  y.  SatOhgaie,  16  Id.  400;  Prodor  v.  McOaO,  23 
Id.  135;  27ich6U  v.  Pattm,  Id.  706;  Robinwn  y.  Lifman,  25  Id.  52,  and  note; 
FranUin  v.  March,  Id.  462;  CoIUm  y.  AUen,  27  Id.  130;  Vairin  v.  ffobson, 
28  Id.  125;  ]VhittoeU  y.  Orehore,  Id.  141;  Jennesa  y.  Bean,  34  Id.  152.  The 
doctrine  recognized  in  the  foregoing  decision,  that  the  indorsee  of  an  oyerdae 
note  takes  it  subject  to  all  set-ofib  existing  against  it  in  the  hands  of  the  in- 
dorser at  the  time  of  the  indorsement,  is  approved  in  FUeh  y.  Oates,  30  Conn. 
373,  and  BoTid  v.  FUxpatrick,  4  Gray,  92.  Bat  demands  against  the  indorser, 
received  by  the  maker  after  the  indorsement,  but  before  notice  thereof,  can  not 
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be  set  off:  Dams  v.  MUter^  14  Gratt.  8,  quoting  with  approval  from  the  opinion 
of  Shaw,  G.  J.,  aupra.  An  overdue  note  retains  its  negotiable  qualities,  and 
the  indorsee  of  it  has  all  the  rights  of  an  indorsee  before  maturity,  except 
that  he  takes  it  burdened  with  the  maker's  rights  of  set-off  and  of  equitable 
defenses,  as  above  stated:  McKewer  v.  KirUand^  33  Iowa,  350;  DavU  v.  Mil- 
ler^ 14  Gratt  8;  ifows  v.  Trice,  21  Id.  664,  oiting  the  principal  case.  It  is 
also  cited  in  Cook  v.  JftUb,  5  Allen,  88,  to  the  point  that  the  statute  requir- 
ing notice  of  an  assignment  of  a  chose  in  action  to  be  given  to  the  psrty  to 
be  charged,  in  order  to  deprive  him  of  his  equitable  defenses  against  the 
assignor,  does  not  apply  to  an  indorsement  of  an  overdue  note. 


Hoffman  v.  Noble. 

[6  IflTOALF,  68.]  \ 

▼knix>b  mat  Rescind  Salk  of  Goods  Obtainkd  bt  Fkaud  or  false  rep- 
resentations as  against  the  fraudulent  purchaser  or  any  one  claiming 
under  him  with  notice  of  the  fraud,  if  he  does  so  in  a  reasonable  time 
after  knowledge  of  the  fraud. 

Bona  Fide  Purchaser  from  Fraudulent  Purchaser  of  goods  gets  a  good 
title  as  against  the  defrauded  vendor,  and  a  party  making  advances  on  the 
security  of  the  goods  in  good  faith,  without  notice  of  any  fraud,  is  a 
hoTia  fide  purchaser  under  this  rule. 

OiNXBAL  lasuB  and  Noticb  in  Replevin  under  the  Massachusetts  statute 
of  1836,  c.  273,  are  equivalent  to  a  common  law  avowry,  or  plea  of  prop- 
erty in  another,  with  a  suggestion  for  a  return. 

CoNsioNsx  OF  Goods  is  Entitled  to  Judgment  for  their  Return  in 
Replevin  brought  against  him  by  one  who  claims  that  they  were  ob- 
tained from  him  by  the  consignor  by  a  fraudulent  purchase,  where  such 
consignee  has  made  advances  in  good  faith  without  notice  on  the  credit 
of  the  goods,  and  a  verdict  is  accordingly  returned  in  his  favor,  although 
he  has,  since  the  trial  commenced,  collected  the  amount  of  an  acceptance 
belonging  to  an  agent  of  the  consignor  deposited  with  him,  by  such 
agent,  as  collateral  security  for  the  same  advances,  until  the  arrival  and 
approval  of  the  goods,  under  an  agreement  with  the  agent  that  if  the 
consignee  is  not  satisfied  with  the  goods  on  arrival  he  may  require  the 
agent  to  pay  him  his  advances  and  commissions  and  take  back  the  goods 
and  acceptance. 

Kepleyin  for  seventy-five  baskets  of  champagne.  Plea,  the 
general  issue,  with  notice  of  the  grounds  of  defense.  The  ac- 
tion was  brought  originally  in  the  court  of  common  pleas.  The 
facts  were,  that  the  plaintiffs,  as  auctioneers,  sold  the  wine  in 
question  at  auction,  in  New  York,  to  one  S.  Greene.  The 
plaintiffs  claimed  that  one  of  the  conditions  of  sale  was  that  the 
purchaser  was  to  give  satisfactory  paper  for  the  price,  and  that 
they  delivered  the  wine  to  Greene  upon  his  promise  to  procure 
and  give  to  the  plaintiffs  approved  paper,  but  that  he  had  since 
failed,  and  refused  to  do  so.     The  plaintiffs  insisted  therefore: 
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1.  That  the  title  had  not  passed;  and  2.  That  if  it  had,  they 
were  entitled  to  rescind  the  sale,  because  the  promise  and  pie- 
tense  of  procuring  and  delivering  the  paper  was  false  and  fraud- 
ulently made,  with  the  intention  of  getting  the  goods  without 
paying  for  them.  On  the  first  point  the  court  ruled  against 
the  plaintiffs,  and  the  question  on  the  second  point  was  left  to 
the  jury,  but  they  could  not  agree  on  it.  Some  question  was 
made  as  to  the  plaintiff's  title,  but  as  it  was  not  passed  upon  by 
the  supreme  court,  it  is  unnecessary  to  state  it.  As  to  the  de- 
fendant's title  the  facts  were,  that  on  the  next  day  after  the 
purchase  by  Greene,  the  wine  in  question  was  consigned  to  the 
defendants,  commission  merchants  in  Boston,  for  sale,  pursu- 
ant to  a  written  agreement  entered  into  on  that  day  between  the 
defendants  and  one  Tyler,  a  broker,  acting  on  behalf  of  D. 
Greene,  a  partner  of  S.  Gbreene,  the  purchaser,  who  was  equally 
interested  in  the  goods.  The  agreement  provided  in  substance, 
that  Tyler,  ''in  behalf  of  D.  Greene,"  agreed  with  the  defend- 
ants to  consign  to  them  for  sale  a  lot  of  wine,  of  which  that  in 
question  was  a  part,  and  delivered  them  the  bill  of  lading,  and 
that  they  agreed  to  advance  a  certain  sum  ''  against  said  con- 
signment," and  to  sell  the  goods  at  a  certain  commission.  Aixd 
as  the  wine  had  not  yet  arrived,  the  agreement  further  stated 
that ''  the  said  Tyler,  for  himself,  has  pledged"  to  the  defend- 
ants a  certain  acceptance,  more  than  sufficient  to  cover  the  de- 
fendants' advances,  "  as  collateral  security  for  the  advance  afore- 
said until  the  said  wine  shall  be  received;"  and  it  was  further 
agreed  that  if  the  defendants  should  not  be  satisfied  with  the 
wine  when  it  arrived,  Tyler  should  be  at  liberty  to  pay  them 
their  advances  and  commissions,  and  take  back  the  property 
and  the  acceptance,  which  he  agreed  to  do  within  three  days 
after  notice  from  the  defendants  that  they  required  him  to  do 
so.  The  defendants  made  the  advances  as  agreed,  and  after- 
wards received  the  wine  now  in  question,  which  was  replevied 
out  of  their  hands.  They  admitted,  however,  that  since  the 
commencement  of  the  action  they  had  collected  from  the  pro- 
ceeds of  the  acceptance  above  referred  to,  and  from  the  proceeds 
of  other  goods  of  Greene,  consigned  to  them,  a  sufficient  sum  to 
repay  their  advances.  The  court  below  instructed  the  jury,  in 
substance,  that  if  the  agreement  above  mentioned  was  bonajide, 
and  the  defendants  made  the  advances  on  the  goods  in  good 
&ith  and  without  notice,  they  were  entitied  to  a  verdict.  Ver- 
dict for  the  defendants,  assessing  their  damages  at  one  cent. 
On  application  of  the  defendants,  the  court  gave  them  judgment 
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for  a  reium  of  the  goods.  The  case  was  brought  to  the  su- 
preme court  on  exceptions  to  the  rulings  of  the  court  below, 
and  the  questions  raised  sufficiently  appear  from  the  opinion. 

K  D.  Sohier,  for  the  plaintiffs. 

Crouminshield,  for  the  defendants. 

By  Court,  Shaw,  G.  J.  Upon  exceptions  from  the  court  of  com- 
mon pleas,  the  case  appears  to  be  this:  The  plaintiffs  have  re- 
plevied seyenty-fiye  baskets  of  champagne  wine,  sold  by  them 
as  auctioneers,  in  New  York;  and  the  ground  of  their  case  was, 
that  a  delivery  was  obtained  of  the  wine  to  the  purchasers  by  a 
fraudulent  representation  on  their  part,  and  so  the  property  did 
not  pass  to  them;  and  that  the  defendants,  not  being  purchasers 
and  holders  for  value,  at  least  at  the  time  of  the  trial,  had  no 
better  title  to  hold  the  properly  against  the  plaintiffs,  than  the 
first  purchasers.  On  the  first  question  the  jury  did  not  agree. 
On  the  second  question  the  jury  found  that  the  defendants  came 
into  possession  of  the  properly  without  a  knowledge  of  its  hav- 
ing been  obtained  fraudulently,  and  that  they  advanced  money 
on  it,  in  good  faith;  and  they  returned  a  general  verdict  for  the 
defendants. 

The  court  of  common  pleas,  believing  that  it  was  not  neces- 
sary to  the  decision  of  the  cause,  that  Uio  first  point  of  fact 
should  be  determined,  viz.,  whether  the  goods  were,  in  the  first 
.instance,  obtained  by  fraud,  rendered  judgment  for  the  defend- 
ants for  nominal  damages  and  costs,  and  for  a  return  of  the 
vgoods.  Two  questions  now  arise:  1.  Whether  the  instructions 
•of  the  cauxt  to  the  jury  were  right,  and  the  verdict  well  war- 
.ranted  by  the  evidence;  2.  Whether,  upon  the  facts,  the  defend- 
ants were  entitled  to  judgment  for  a  return. 

1.  In  discussing  the  first  question,  it  is  to  be  treated  in  the 
same  manner  as  if  the  goods  had  in  fact  been  obtained,  by  the 
first  purchasers,  by  fraud;  though,  in  justice  to  them,  it  should 
be  borne  in  mind  that  this  fact  is  not  proved;  and  the  truth  of 
it  is  assumed  only  for  the  purpose  of  the  argument.  It  is  a  well- 
established  rule,  that  goods  obtained  by  fraud  in  the  sale,  as  by 
false  representations,  may  be  reclaimed  by  the  vendor.  This 
does  not  proceed  on  the  ground  that  the  property  in  the  good^ 
does  not  pass  by  the  sale,  but  that  the  dishonest  purchaser  shall 
not  hold  it  against  the  deceived  vendor.  But  it  is  at  the  option 
of  the  vendor  to  rescind  the  contract  and  reclaim  the  goods,  or 
not.  If  he  elects  to  rescind  and  avoid  the  sale,  he  must  do  it 
•within  a  reasonable  time  after  coming  to  the  knowledge  of  the 
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fraud.  If  he  does  anything  to  affirm  the  sale,  after  a  full  knowl- 
edge of  the  facta — especially  if  he  suffer  considerable  time  to 
elapse,  or  if  others  are  induced  by  his  affirmance  to  act — ^he  will 
not  be  entitled  to  disaffirm  the  sale  and  reclaim  the  goods.  By 
the  contract,  the  Tcndee  takes  the  properly  in  the  goods;  but  he 
takes  by  title  defeasible,  because,  as  against  the  vendor,  he  can 
not  honestly,  and  of  course  not  legally,  hold  them.  But  this 
right  of  reclaiming  can  be  enforced  only  whilst  the  goods  are 
in  the  hands,  first,  of  the  fraudulent  purchaser;  or,  secondly,  of 
some  agent,  trustee,  or  other  person  holding  for  the  use  and  ben- 
efit of  the  purchaser;  or,  thirdly,  of  some  one  who  has  taken 
them  of  the  purchaser,  with  knowledge  of  the  fraud  by  which 
they  were  obtained,  or  with  notice  sufficient  to  put  him  on  rea- 
sonable inquiry,  including,  under  this  head,  a  mere  Tolunteer, 
who  has  obtained  the  goods  without  paying  any  valuable  con- 
sideration. It  follows,  that  a  purchaser  for  a  valuable  consid- 
eration, without  notice,  takes  a  title  from  the  vendee,  which  is 
not  defeasible,  and  will,  therefore,  hold  the  goods. 

The  principle  of  this  rule  of  law  is  well  illustrated  by  the  dis- 
tinction between  this  case  and  that  of  stolen  goods,  or  goods 
pledged  by  a  factor  who  was  authorized  to  sell  them;  in  both 
which  cases,  by  the  common  law,  the  original  owner  might  re- 
claim them  from  an  innocent  purchaser  without  notice.  In  the 
former  case  no  title  passed  by  the  felonious  taking,  and  theie- 
fore  none  could  be  communicated  (except  by  sale  in  market 
overt,  which  stands  on  different  grounds)  to  a  purchaser.  In 
the  case  of  goods  pledged  by  a  factor,  the  title,  the  right  of 
property  of  the  owner,  was  never  divested  by  his  own  act,  or  by 
his  authoriiy.  The  factor  had  a  naked  authority  to  sell,  and  a 
sale  under  that  authority  would  have  passed  a  good  title  from 
the  owner.  But  the  factor  had  no  authority  to  pledge  the 
goods;  his  act  in  that  respect  was  void,  and  vested  no  title  in 
the  pawnee:  Thurston  v.  Blanchard,  22  Pick.  20  [33  Am.  Dec. 
700] ;  Dresser  Mfg.  Oo.  v.  Waterston,  3  Mete.  18.  But  in  the 
present  case,  the  defendants,  without  notice,  advanced  the  full 
value  of  the  wine.  Such  an  advance,  in  this  respect,  is  equiv- 
alent to  a  purchase  for  value,  and  the  same  principle  applies. 
The  defendants  took  a  good  title,  and  had  a  right  to  hold  the 
wine,  when  the  action  was  brought. 

2.  Are  the  defendants  entitled  to  a  return  ?  The  general  issue 
and  notice,  in  the  mode  of  pleading  now  established  by  the  statute 
of  1836,  c.  273,  are  equivalent  to  an  avowry  at  common  law,  or  a 
plea  of  property  in  another,  with  a  suggestion  for  a  return.     If 
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ihe  defendants  had  not,  at  the  time  of  the  trial,  receired  the 
foil  amount  for  which  the  wine  was  pledged,  it  is  clear  that  they 
would  have  been  entitled  to  judgment  for  a  return.  But  it  ap- 
pears that,  at  that  time,  they  had  received  a  sum  of  money  suffi- 
cient to  pay  their  claim;  and  it  is  conceded  that  the  money  was 
receiyed  on  a  draft  which  was  Idler's  property,  and  was  pledged 
to  them  by  him. 

1.  The  pledge  by  l^ler,  though  he  acted  as  broker  for  Greene, 
was  of  his  own  property,  and  in  his  own  name,  and  for  himself. 
It  was  not  a  pledge  generally  for  repayment  of  the  advance,  but 
was  collateral  to  his  undertaJdng,  in  behalf  of  Greene,  that  the 
wine  should  come  into  the  defendants'  hands,  and  be  of  good 
quality.  So  far  as* the  wine  did  come  into  the  defendants' 
hands,  and  was  of  good  quaHiy,  that  is,  to  the  extent  of  the 
seventy-five  baskets  in  question,  his  pledge  was  redeemed,  and 
he  was  entitled  to  have  it  returned,  though  for  the  balance  not 
received  he  was  liable.  But  before  the  question  could  be  set- 
tled, the  defendants  collected  the  whole  draft,  and  to  the  extent 
to  which  the  pledge  of  Tyler  to  them  was  made  good,  to  the 
same  extent  he  was  entitled  to  have  the  draft  restored. 

2.  By  the  terms  of  the  agreement  with  Tyler,  the  defendants 
were  bound  first  to  apply  the  goods  in  their  hands,  viz.,  the 
wine,  and  could  not  resort  to  Idler's  pledge,  until  the  other 
failed.  It  now  appears  that  they  had  a  good  title  to  the  wine, 
as  against  the  plaintiffs  (being  holders  for  value),  and  had  a  right 
to  apply  the  proceeds  thereof  to  the  reimbursement  of  their  ad- 
vance. The  fact  that  the  defendants  had,  in  the  mean  time,  col- 
lected the  draft,  can  make  no  difference;  the  proceeds  stood  in 
place  of  the  draft  itself,  and  did  not  inure  by  way  of  actual  pay- 
ment of  the  advance,  because  it  was  only  upon  a  contingency 
that  it  was  to  be  so  applied;  which  contingency  had  not  hap- 
pened. 

8.  By  the  express  terms  of  the  agreement  between  l^ler  and 
the  defendants,  they  stipulated  with  him,  in  certain  events,  to 
deliver  back  the  wine  to  him;  intending  thus  to  secure  him,  if 
they  should  require  him,  as  they  might,  to  pay  the  amount  of 
the  advance,  by  taking  it  out  of  his  own  funds  collaterally 
pledged  to  them.  Upon  that  stipulation,  he  would  have  an  ac- 
tion against  them,  either  to  return  the  wine,  or  to  account  for 
so  much  of  their  money  as  would  be  equivalent  to  its  value.  In 
either  case  they  have  a  right  to  a  return;  either,  in  the  former 
case,  to  make  good  their  obligation  to  him,  or,  in  the  latter,  to 
replace  the  amount  of  money  for  which  they  are  liable  to  account 
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with  him.  We  are  therefore  of  opinion,  that  the  judgment  for  a 
return  of  the  goods  was  right. 

A  qneetion  was  made,  whether  under  the  circumstances  dis- 
closed, the  plaintifEs  have  shown  such  a  right  of  properiy  as  would 
enable  them  to  maintain  this  action.  Haying  decided  against 
them,  on  other  grounds,  we  forbear  expressing  any  opinion  on 
this  point. 

Exceptions  oTcrruled. 

Vkkdob's  Right  to  Rescind  Salb  fob  Fbaud  on  part  of  purohaaer:  See 
Thurston  ▼.  Blanchard,  33  Am.  Deo.  700,  and  the  note  thereto,  in  which  this 
subject  is  discoased  and  the  aathoritiea  reviewed.  That  a  vendor  indaced  to 
make  a  sale  by  fraadnlent  representations  of  the  vendee,  may  lesciDd  it,  ex- 
oept  as  against  bona  fidt  purchasers  from  the  latter  without  notiee,  is  a  point 
to  which  Hoffman  v.  Noble  is  cited  in  Skukr  v.  AUeUy  8  Allen,  9.  But  he  must 
exercise  his  right  to  avoid  the  sale  within  a  reasonable  time  after  knowledge 
of  thQ  facts,  or  he  will  be  deemed  to  have  affirmed  it:  Bcutett  v.  Brown,  105 
Mass.  657,  also  citing  the  principal  case. 

Bona  Fids  PuBOHAsnEt  fbox  Fraudulent  Pubohasxk  gets  good  title  as 
against  the  party  defrauded:  See  note  to  Thunton  v.  Blanchard,  33  Am.  Dec. 
704;  see  also  Hood  v.  Fahnestock,  84  Id.  4d9;  Swift  v.  Holdridge,  36  Id.  85. 
To  the  same  effect  are  Easter  v.  Allen,  8  Allen,  10;  Moody  v.  BlaJce,  117  Masa. 
26;  Sleeper  v.  Chapman,  121  Id.  408,  and  Schooner  Mary  Ann  Cheat,  Olcott, 
601 ,  citing  the  principal  case.  But  the  purchaser  must,  in  order  to  protect 
himself,  show  affirmatively  that  he  paid  value  for  the  goods  before  notice  of 
the  fraud:  EomUt  v.  AUen,  8  Allan,  10.  Nor  will  a  bona  fide  purchaser  be  pro- 
tected under  this  rule,  where  his  vendor  purchased  on  condition  that  he  waa 
not  to  remove  or  sell  the  goods,  and  that  the  title  was  not  to  be  his  until  the 
goods  were  paid  for.  Such  a  conditional  vendee  can  not,  in  violation  of  the 
condition,  vest  a  good  title  in  a  bona  fide  purchaser  from  him:  (karter  v.  Rng* 
man,  103  Mass.  519. 

Bona  Fidb  Pubohasbb,  Who  is:  See  Swift  v.  Holdridge,  36  Am,  Dec  86, 
and  the  note  thereto,  in  which  the  previous  cases  in  this  series  on  that  subject 
are  collected.  The  principal  case  is  cited  in  CHhaon  v.  Stevens,  3  McLean,  606^ 
to  the  point  that  a  consignee  making  advances  to  the  full  vahiA  of  goods  in 
good  faith  is  a  bona  fide  purchaser. 

Awarding  Return  of  Pbopbktt  in  Replevin  on  VKBDicr  for  Dbfenik 
ANT:  See  Simpson  v.  McFaHand,  29  Am.  Dec  602,  and  note. 

Factor  can  not  Pledge  Principal's  Goods  is  a  point  to  which  the  prin- 
cipal case  is  cited  in  Wright  v.  Solomon,  19  CaL  72.  See  on  that  point,  BowU 
▼.  Napier,  10  Am.  Deo.  641. 


WiGGIN    V.    SWEOT. 

[6  MXTCALV,  IM.] 

Partt  Aggrieved,  having  Right  of  Appeal  from  Degree,  is  one  whose 
pecuniary  interest  is  directly  affected  by  the  decree;  one  whose  right  cv 
property  may  be  established  or  divested  thereby. 

Adionibtrator  de  Bonis  Non  may  Appeal  from  Deobes  jujjdiwvq  ^xh 
COUNT  of  the  former  administrator  or  executor. 
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Court  mat  Rx-bxamivb  Fokmxb  Aoooumts  of  Dboxaabd  Exbcdtriz  on 
the  settlement  of  a  subaeqnent  account  filed  by  her  surviving  husband, 
and  charge  back  sums  erroneously  allowed  in  such  former  accounts, 
especially  where  it  does  not  appear  that  any  one  interested  in  the  ulti- 
mate disposition  of  the  estate  appeared  or  was  represented  at  the  settle- 
ment of  the  prior  accounts. 

Bzsounux  SHOULD  BB  Allowbd  Sums  Paid  vor  Inburahoi  on  a  hoiuM 
devised  by  her  deceased  husband  to  her  use  for  life^  with  a  direction  that 
it  be  kept  in  repair  out  of  his  other  estate,  but  she  should  not  be  allowed 
sums  paid  for  taxes  thereon. 

Anrurnr  Givsk  by  Will  Patablx  Quartkrlt,  is  not  Affortiokabls, 
where  the  annuitant  dies  before  the  expiration  of  any  quarter,  reckoning 
the  first  quarter  as  beginning  the  day  after  the  testator's  death,  and  tha 
annuitant's  representatives  can  not  recover  a  proportionate  part  for  the 
unexpired  quarter. 

Tbxator  Dxvisiiira  Uss  or  Houss  vor  Lifb  and  Afterwards  Lbasino 
THB  Propertt  for  a  term  extending  beyond  his  death,  and  collecting 
rent  in  advance,  thereby  revokes  the  devise  pro  tanto^  and  the  devisee 
can  not  charge  his  estate  for  the  rent  so  collected,  nor  for  rent,  not  cdi- 
looted  by  the  testator,  which,  for  any  cause,  remaiDS  unpaid  by  the  lessee. 

Afpbal,  by  the  adminiBtrator  de  bonis  non  of  the  estate  of  one 
Thurston,  from  the  decree  of  a  probate  judge  allowing  an  ac- 
count filed  by  the  appellee,  as  the  suryiving  husband  of  the 
deceased  executrix  of  said  estate,  whereby  a  balance  of  four 
thousand  dollars  was  allowed  to  the  appellee,  after  objection 
made  thereto.  The  appellant  claimed  the  right  to  charge  back 
in  the  settlement  of  said  account  the  sum  of  one  thousand  and 
eighty-three  dollars  and  thirty-three  cents,  allowed  to  the  de- 
oeased  executrix  in  an  account  rendered  by  her  in  1824  for  rent, 
at  five  hundred  dollars  a  year,  up  to  October  25, 1824,  of  a  cer- 
tain house,  the  use  of  which  was  demised  to  her  for  life,  and  for 
sums  allowed  the  executrix  in  subsequent  accounts  for  insurance 
and  taxes  paid  on  said  house.  The  appellant  also  objected  to 
the  allowance  of  a  certain  sum  claimed  in  the  appellqe's  account, 
and  allowed  by  the  court  below,  upon  an  annuity  given  to  the 
executrix  by  the  testator's  will.  The  sum  claimed  and  allowed 
was  for  a  proportionate  part  of  the  annuiiy  for  the  quarter  end- 
ing August  25, 1840,  up  to  the  time  of  the  annuitant's  decease, 
which  occurred  three  days  before  the  expiration  of  the  quarter. 
The  provisions  of  the  testator's  will  as  to  the  devise  to  his  wife, 
the  executrix,  of  the  use  of  his  dwelling-house,  and  as  to  the 
annuity  given  to  her,  and  other  material  facts  in  the  case,  are 
sufficiently  stated  in  the  opinion. 

BarileU,  for  the  appellant. 

Metcast  for  the  appellee. 
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Bj  Court,  Shaw,  C.  J.  The  appellant  has  been  dnlj  appointed 
and  qualified  as  the  administrator  de  bonis  non,  with  the  will  an- 
nexed, of  the  estate  of  William  Thurston,  formerly  of  Boston, 
deceased.  Thurston  died  in  1822,  having  made  a  will,  and  ap- 
pointed his  wife,  Elizabeth  Thurston,  sole  executrix.  This  will 
was  duly  proved  and  allowed,  and  Mrs.  Thurston  assumed  the 
duties  of  the  trust  to  which  she  was  appointed.  In  November, 
1830,  she  intermarried  with  the  appellee,  Samuel  Swett,  of  Ded- 
ham.  It  appears  bj  the  probate  records,  that  previously  to  her 
marriage,  die  settled  four  accounts,  as  executrix,  to  wit,  in  1824, 
in  1827, 1828,  and  1829;  that  after  said  marriage,  the  said  Sam- 
uel and  Elizabeth  settled  three  accounts,  to  wit,  in  1831,  in  1834, 
and  in  1839;  and  that  after  the  decease  of  said  Elizabeth,  the 
said  Swett,  as  the  husband  of  said  Elizabeth,  and  surviving  her, 
settled  an  account,  in  September,  1840,  the  allowance  of  which, 
by  a  decree  of  the  probate  court,  is  the  subject  of  this  appeal. 

By  the  established  rule  of  the  common  law,  if  9k  feme  sole  were 
appointed  an  executrix,  azid  accepted  that  trust,  and  she  after- 
wards married,  her  husband  became  joint  executor  with  her  dur- 
ing the  coverture;  or  perhaps,  speaking  more  accurately,  he  be- 
came executor  in  her  right:  Bac.  Abr.,  Executors  and  Adminis- 
trators, A,  8.  But  as  the  interest  is  vested  in  the  husband  in  her 
right,  if  she  die,  it  shall  not  survive  to  the  husband:  Toller  on 
Executors,  4th  ed. ,  242.  Now,  by  the  revised  statutes,  c.  63,  sec. 
9,  this  is  wholly  changed,  and  if  an  unmarried  woman  be  exec- 
utrix, either  alone  or  jointly  with  another  person,  and  she  marryy 
her  husband  shall  not  be  executor  in  her  right,  but  the  marriage 
shall  operate  as  an  extinguishment  of  her  authority.       * 

But  before  the  revised  statutes  went  into  operation  (May,  1836)^ 
a  different  rule  prevailed,  as  established  by  the  statute  of  1783, 
c.  24,  sec.  19.  This  provided,  that  if  ^feme  sole  were  executrix, 
jointly  with  another,  her  marriage  should  extinguish  her  author- 
ity; but  did  not  extend  to  a  case  where  such/eme  sole  was  a  sole 
executrix  or  administratrix.  By  the  general  rule  of  law,  there- 
fore, in  1830,  when  Mrs.  Thurston  intermarried  with  the  appellee, 
he  became  joint  executor  with  her,  in  her  right;  and  she  being 
a  sole  and  not  a  joint  executrix,  the  modification  of  the  general 
rule,  as  established  by  the  statute  of  1783,  did  not  reach  the  case. 
During  the  period,  therefore,  from  the  time  of  Mrs.  Thurston's 
marriage  with  the  appellee,  he  rightly  acted  as  joint  executor 
with  her,  in  her  right;  but  this  authority  ceased  at  her  decease, 
and  then,  as  survivor,  he  became  liable  to  account. 

1.  The  first  exception  taken  to  this  apx>eal  is,  that  Wiggin,  the 
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administiator  de  bonis  rum  on  the  estate  of  the  testator,  is  not 
a  party  aggrieyed,  within  the  meaning  of  the  revised  statutes, 
c.  70,  sec.  86,  and  c.  83,  sec.  34,  having  a  right  to  appeal  from 
the  decree  allowing  the  account.  We  agree  entirely  with  the 
proposition  of  the  coxmsel  for  the  appellee,  that  it  is  not  every 
one  who  is  dissatisfied  with  a  decree,  that  has  a  right  by  law  to 
appeal  from  it.  A  party  aggrieved  is  one  whose  pecuniary  inter- 
est is  directly  affected  by  the  decree;  one  whose  right  of  prop- 
erty may  be  established  or  divested  by  the  decree :  Smi£k  v.  Brad- 
street,  16  Pick.  264.  The  same  principle  seems  to  have  been 
adopted  in  New  Hampshire:  Bryant  v.  Allen,  6  N.  H.  116. 

It  was  argued,  that  at  common  law  there  was  no  privity  be- 
tween an  original  executor  or  administrator,  and  an  administrator 
de  bonis  non,  and  that  it  is  only  by  force  of  a  statute  provision 
(Stats.  1812,  c.  105;  1817,  c.  190,  sec.  18;  B.  S.,  c.  110,  sees.  9, 
10)  that  an  administrator  de  bonis  non  can  come  in  and  prosecute 
a  suit  commenced  by  an  original  executor  or  administrator:  Boyl- 
ston,  Adm*r,  v.  Carver,  4  Mass.  611,  613.  But  we  are  of  opinion 
that  this  question  does  not  depend  upon  this  principle.  The 
administrator  de  bonis  non  becomes  the  representative  of  the 
estate;  the  xmadministered  properly  vests  in  him  i.i  trust  for 
creditors  and  legatees.  He  is  the  party  into  whose  hands  the 
balance,  if  any,  remaining  in  the  hands  of  the  former  adminis- 
trator, is  to  go  to  be  administered.  This  seems  to  be  the  clear 
result  of  the  very  numerous  provisions  in  the  revised  statutes  on 
the  subject.  One  provision  seems  to  be  decisive;  which  is,  that 
all  moneys  recovered  on  an  executor's  or  administrator's  bond, 
unless  where,  in  special  cases,  the  money  is  recovered  for  the 
use  of  a  creditor  or  next  of  kin,  "  shall  be  paid  over  to  the 
co-executor  or  co-administrator,  if  there  be  any,  or  to  whoever 
shall  then  be  the  rightful  executor  or  administzator,  and  shall 
be  assets  in  his  hands,  to  be  administered  according  to  law:'' 
B.  S.,  c.  70,  sec.  11.  When,  therefore,  a  sole  executor  dies,  and 
an  administrator  de  bonis  non  is  appointed,  the  latter  is  the  right- 
ful administrator.  The  balance  in  the  hands  of  a  former  admin- 
istrator, even  when  obtained  by  suit  on  the  bond,  is  to  be  x>aid 
into  the  hands  of  the  administrator  de  bonis  non,  and  shall  be 
assets:  a  fortiori,  when  such  balance  is  obtained  without  suit. 
Such  an  administrator  has  a  direct  interest  in  increasing  such 
balance.  So,  if  the  balance  is  in  favor  of  the  former  a^ninis- 
tzrator,  and  there  is  real  estate,  liable  to  be  sold,  on  license,  by 
the  administrator  de  bonis  non,  to  pay  such  balance,  he  has  a 
direct  interest,  as  trustee  for  the  legatees,  to  diminish  such  bal- 
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ance.  In  other  voids,  he  becomes  the  sole  xepresentatiTe  of  the 
estate,  fche  trustee  for  all  persons  having  an  interest  in  it;  and, 
as  such,  it  is  his  province  and  duty  to  see  that  the  account  is 
settled  correctly;  he  is  aggrieyed  in  his  property,  if  there  be  any 
failure  to  account  for  all  that  is  due  to  the  estate,  and  therefore 
may  appeal. 

2.  The  next  question  is,  whether,  in  the  settlement  of  the  last 
account,  it  was  competent  for  the  court,  under  the  circumstances 
of  the  case,  to  re-examine  the  former  accounts  rendered  by  the 
executrix,  and  make  corrections  therein,  by  charging  back  sums 
which  were  therein  credited  to  her,  or  in  any  other  v^ay  dimin- 
ishing allowances  made  to  her  therein.  By  the  revised  statutes, 
c.  67,  sec.  10,  it  is  expressly  provided,  that  upon  every  settlement 
of  an  account  by  an  executor  or  administrator,  all  his  former 
accounts  may  be  so  far  opened,  as  to  correct  any  mistake  or 
error  therein,  excepting  that  any  matter  in  dispute  between  two 
parties,  which  had  been  formerly  heard  and  determined  by  the 
court,  shall  not  be  again  brought  in  question,  without  leave  of 
the  court.  The  law  was  substantially  the  same  before  the  re- 
vised  statutes.  In  order  to  avail  himself  of  the  benefit  of  this 
exception,  and  show  that  the  question  has  been  once  judicially 
considered  and  decided,  an  administrator  must  take  care,  that 
the  matter  thus  adjudicated  should  be  so  stated  as  to  appear  in 
the  decree  of  the  court  allovnng  and  disallowing  specific  items 
of  the  account:  Field  t.  Hitchcock^  14  Pick.  405.  Even  then, 
by  leave  of  the  court,  the  account  may  be  opened;  though  un« 
doubtedly  the  court  would  be  cautious  in  exercising  such  a 
power  in  regard  to  a  subject  once  controverted  and  once  judi* 
dally  settled:  Stetson  v.  Btm,  9  Id.  27;  Smiik  t.  DtutUm,  4  Shep- 
ley,  808.  In  the  present  case,  the  esti^te  having  been  wholly  in . 
the  hands  of  the  vridow  and  executrix,  from  the  time  of  the^ 
probate  of  the  will  to  her  decease;  as  she  herself  was  the  piin-- 
cipal  legatee  and  annuitant;  and  more  especially  as  it  does  not 
appear  that  any  person  interested  in  the  ultimate  disposition  of 
the  estate  appeared  or  v^as  represented,  at  the  settlement  of  any 
of  the  prior  accounts,  the  court  are  of  opinion,  that  upon  the 
present  account  it  vras  competent  for  the  appellant  to  show  any 
errors  in  the  settlement  of  the  former  accounts  by  the  executrix, 
in  her  own  favor,  by  charging  back  sums,  if  any,  which  were 
illegally  or  improperly  allowed. 

But  it  is  urged,  that  so  far  as  this  might  be  admissible,  in 
regard  to  the  accounts  rendered  by  the  appellee,  jointly  with, 
his  wife,  yet  that  it  is  not  competent  to  extend  this  rule  to  the 
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four  first  aocounte  which  were  settled  bj  the  ezeoutrix^  whilst 
«ole;  and  that  the  effect  might  be  to  chaige  the  appellee  with  a 
l)alanoe  for  which  he  is  not  responsible  after  his  wife's  decease: 
Earl  of  Thomond  v.  Earl  of  Suffolk,  1  P.  Wms.  469;  Fort  v. 
Fori,  Cas.  temp.  Talb.  178.  To  this  we  think  there  are  several 
answers.  In  the  first  place,  the  appellee,  acting  as  the  repre- 
sentatiye  of  the  executrix,  claims  a  large  balance  as  due  to  him; 
and  the  alloii^nce  of  that  balance  would  lay  the  foundation  for 
a  sale  of  the  real  estate,  under  license,  to  an  amount  sufficient 
to  satisfy  that  balance;  and  such  balance  would  inure  dii'ectfy 
to  his  own  benefit.  This  balance  is  made  up  by  bringing  for- 
ward the  balance  of  those  former  accounts.  If,  then,  those 
former  accounts  do,  as  the  argument  assumes,  contain  errors 
and  mistakes,  against  the  estate,  and  in  favor  of  the  executrix^ 
the  appellee  would  have  a  decree  in  his  own  favor,  and  for  hia 
own  benefit,  for  the  amount  of  such  erroneous  allowances,  ta 
the  manifest  injury  of  others  having  a  prior  interest  in  the  estate. 

But  further;  even  if  the  effect  of  the  proposed  corrections 
would  be  to  change  the  balance  and  raise  a  balance  in  favor  of 
the  estate,  it  does  not  necessarily  follow  that  the  appellee  would 
be  personally  responsible  for  that  balance.  Acting  in  a  repre« 
sentative  capacity  only,  he  may  be  legally  bound  to  settie  the 
account,  and  settle  it  correctly,  though  he  may  not  be  person- 
ally bound  to  pay  the  balance.  If  the  deficiency  amounts  tech- 
nically to  a  devastavit,  either  during  the  coverture  or  before  the 
marriage,  he  may,  as  husband,  be  liable  for  it,  or  not.  But 
those  interested  in  the  estate  may  have  other  objects  in  the 
fiettiement,  besides  that  of  charging  the  husband  personally;  as, 
for  instance,  charging  the  sureties  on  the  original  bond  of  the 
-executrix.  Upon  a  final  setUement,  perhaps  the  decree  of  the 
Ksourt  of  probate,  if  a  balance  is  found  in  favor  of  the  estate^ 
may  distinguish,  upon  the  facts,  and  according  to  the  legal  ob- 
ligations of  the  parties,  whether  for  any,  and,  if  so,  for  what 
part  of  such  balance,  the  appellee  may  be  personally  liable. 
We  are  therefore  of  opinion  that  it  is  competent  for  the  court, 
on  the  setUement  of  this  account,  to  examine  all  the  prior  ac- 
counts, as  well  those  settied  by  the  executrix  before  marriage, 
as  those  settled  by  her  and  the  appellee  jointly  since. 

3.  The  appellant  claims  to  charge  back  the  sum  of  one  thou- 
sand and  eighty-three  dollars  and  thirty-three  cents,  allowed  to 
the  executrix,  as  a  substitute  for  the  rent  of  five  hundred  dol- 
lars given  her  by  the  will.  The  facts  relative  to  this  are  not 
"Very  definitely  stated;  but  as  we  understand  it,  this  depends  on 
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ibe  oonBtmotion  of  that  part  of  the  will  bj  which  the  testator 
gave  his  widow  the  use  and  improyemcnt  of  his  dwelling-house 
dnzing  her  life.  Bj  the  will  he  gives  her  thu  dwelling-house 
during  her  life,  but  if  sold  during  his  life,  then  the  rent  of  the 
house  in  Comhill,  in  lieu  of  it;  and  in  case  of  the  sale  of  the 
Comhill  house,  then  five  hundred  dollars  a  year.  As  we  under- 
stand,.the  five  hundred  dollars  was  given  only  in  case  both  the 
dwelling-house  and  the  house  in  Comhill  should  be  sold.  But 
the  dwelling-house  was  not  sold;  it  was  leased,  and  she  took  the 
rent  of  it,  and  therefore  the  right  to  the  five  hundred  dollars 
never  accrued.  If  such  are  the  facts,  we  are  of  opinion  that  the- 
allowance  of  the  five  hundred  dollars  a  year  was  improperly 
made,  and  that  the  account  ought  to  be  corrected  by  charging 
it  back.  If  the  estate  has  been  chaiged  with  interest,  then  in- 
terest on  this  item  should  be  charged.  But  thiswill  be  open  to 
further  consideration  when  a  corrected  account  comes  to  be 
stated. 

The  appellant  claims  to  chaige  back,  also,  all  sums  allowed 
in  the  account  as  paid  for  premiums  of  insurance  and  taxes.  In 
regard  to  the  sums  paid  for  insurance,  we  find  by  the  will» 
that  the  testator  gave  to  his  wife  his  dwelling-house  for  her  lif e» 
and  directed  that  the  same  be  kept  in  repair  out  of  his  other 
estate.  Under  a  liberal  construction  of  this  devise,  we  think 
that  if  the  dwelling-house  was  damaged  by  fire,  or  burnt  down, 
it  must  have  been  rebuilt  or  repaired  at  the  expense  of  the  estate  ; 
and  therefore  that  as  executrix,  acting  for  the  general  interests 
of  all  those  who  wotild  be  eventually  interested  in  the  preserva- 
tion of  the  estate,  she  had  a  right  to  insure  this  house  at  the  ex- 
pense of  the  estate.  Taxes  are  properly  payable  out  of  the  rent 
and  income  of  real  estate,  and  therefore  constitute  a  proper  chaige 
upon  those  who  have  the  actual  and  beneficial  use  and  enjoyment 
of  the  estate  for  the  time  being;  whether  it  be  in  fee,  for  life,  or 
for  years.  The  taxes,  therefore,  paid  by  Mrs.  Thurston,  on  the 
house  devised  to  her  for  life,  were  paid  on  her  own  account^ 
and  did  not  constitute  a  proper  charge  in  her  account,  as  exec- 
utrix. 

4.  The  most  material  question,  submitted  on  this  appeal,  arises 
upon  the  apportionment  of  the  annuity.  The  appellee  claims  U> 
charge  the  account  with  part  of  an  installment,  proportioned  to 
the  time  which  elapsed  between  the  next  preceding  day  of  pay- 
ment and  the  day  of  the  decease  of  the  annuitant.  The  gen- 
eral rule,  both  of  law  and  equity,  is,  and  is  admitted  by  the  ap- 
pellees' counsel  to  be,  that  where  ao  annuity  is  payable  on  fixed 
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days  during  life,  and  the  annuitant  dies  before  the  day,  the  per- 
sonal representatiye  is  not  entitled  to  a  proportionable  part  of 
the  annuity:  1  Boper  on  Leg.,  1st  Am.  ed.,  589.  The  same 
rule  prevails  in  regard  to  rents  and  other  payments  at  particular 
days:  Jenner  v.  Morgan,  1  P.  Wms.  392;  Hay  v.  Palmer ,  2  Id. 
601;  Tracy  T.  Strang,  2  Conn.  059,  664.  By  the  will,  the  an- 
nuity giyen  to  the  executrix  was  eight  hiindred  dollars  a  year, 
X)ayable  quarterly;  which  was  in  effect  giving  her  two  hundred 
dollars  to  be  paid  once  each  quarter.  As  the  testator  died  Au- 
gust 25, 1822,  the  annuity  became  payable  on  the  twenty-fiftk 
of  November,  February,  May,  and  August:  JSaughton  v.  Frank' 
lin,  1  Sim.  &  Stu.  390.  As  Mrs.  Swett  died  August  22,  1840, 
that  proportion  of  the  annuity  which  is  supposed  to  have  ac- 
crued from  May  twenly-fifth  to  August  twenty-second,  and 
which  would  have  been  payable,  had  she  lived  to  the  twenty- 
fifth  of  August,  can  not  be  allowed.  It  falls  within  the  general 
rule  already  stated,  and  not  within  the  exceptions  to  that  rule 
which  were  made  in  the  cases  cited  for  the  appellee. 

The  account  last  allowed  by  the  judge  of  probate  is  to  be  sent 
to  a  master  in  chancery,  who  will  examine  the  facts,  and  make 
report  concerning  the  charge  of  one  thousand  and  eighty-three 
dollars  and  thirty-three  cents,  in  the  account  rendered  in  1824. 

The  master  to  whom  the  accoimt  was  sent,  made  a  report, 
from  which  it  appeared  thai  the  testator,  after  the  making  of  his 
will,  leased  his  dwelling-house  for  the  term  of  three  years,  and 
went  to  Europe,  where  he  died  before  the  said  term  expired; 
that  his  executrix  received  no  rent  from  the  lessee  prior  to  Octo- 
ber 25, 1824;  either  because  the  rent,  up  to  that  date,  had  been 
paid  to  the  testator  in  advance,  or  for  some  other  unknown  rea- 
son. The  court  thereupon  decided  that  said  charge  of  one  thou- 
sand and  eighty-three  dollars  and  thirty-three  cents  could  not 
be  supported,  and  that  it  should  be  charged  back  in  a  corrected 
statement  of  the  final  account  of  the  executrix:  that  if  the  tes- 
tator leased  his  dwelling-house,  and  received  rent  therefor,  in 
advance,  for  a  longer  time  than  he  lived,  he  thereby  revoked, 
pro  ianto,  the  devise  of  the  use  thereof  to  the  executrix;  and 
that  if  she  failed,  for  any  other  reason,  to  obtain  rent  from  the 
lessee,  the  estate  of  the  testator  cotdd  not  be  charged  with  the 
loss  thus  sustained  by  her. 

Party  Aoobixvxd  bt  Judombmt  having  a  right  to  a  writ  of  error,  who 
deemed  tu  be:  See  Mcarr  v.  Hatma,  23  Am.  Dea  449;  Black  v.  Kirgan,  2S  Id. 
804.  In  Lewi»  v.  BoUtho,  6  Oray,  140,  it  is  held,  that  one  to  whom  a  do- 
oedent  has  made  a  gift  eaiusa  morii$,  ie  not,  under  the  role  laid  down  in  the 
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principal  caae,  a  "pwrty  aggrieved,^  iHio  has  a  right  of  ^H^^peal  from  dt 
ehaiging  the  administrator  with  the  property  given  to  aoeh  donee,  and  diieat> 
ing  ita  distribation  among  the  next  of  kin. 

Admikibtbatdbs  ds  Bovis  Non,  Powxbs  of:  See  the  note  to  PoUb  t.  SmUh, 
24  Am.  Deo.  879»  diacoBsing  this  anbjoct  at  length.  See  also  SlaugkUr  v.  /V«e- 
man,  17  Id.  33;  Roas  v.  StOUm,  19  Id.  860;  King  t.  Oreenj  Id.  46;  iXMwy  ▼. 
Z>orMy,  22  Id.  33;  HagtMorp  ▼.  ^eois,  26  Id.  594;  Chamiferlain  r.  BtUe$^  27 
Id.  667;  WkUe  v.  Beard,  3P  Id.  562.  In  Mmtroe  ▼.  Hoh^a,  13  Allen,  112, 
the  principal  caae  is  dted  to  the  point,  that  an  adminiatrator  de  bonk  mon  is 
required  to  settle  his  acoount,  and  may  be  sommoned  to  do  so  by  a  represen* 
tative  of  a  former  executor. 

SsTTLEMJBMT  OF  ADMiNiaTRATioir  AooouHT,  How  FAB  GoKOLUBiyB:  A  Set- 
tlement of  an  aooonnt  of  an  administrator  or  executor,  confirmed  by  a  decree 
of  the  orphans'  oonrt,  is  conclusive  as  to  items  set  out  therein  and  diieotly 
acted  on:  App  v.  i>ret«&acA,  21  Am.  Deo.  447,  and  note.  But  omissions  in 
an  administrator's  account,  made  by  mistake,  may  be  supplied  and  the  mis- 
take corrected  in  the  subsequent  final  account:  Liddd  v.  MeViehar,  19  Id. 
869.  In  BUUoB  v.  Pegram,  101  Mass.  599,  it  is  held,  on  the  anthoii^  of  Wig- 
gin  V.  SweU,  that  administration  accounts  once  settled  are  open  to  re-exam- 
ination, unless  it  appears  that  the  controverted  points  were  distinctly  put  in 
issue,  and  so  submitted  as  to  give  to  the  matter  the  force  and  character  of  res 
O/cffudioata, 

Afpobtionmxmt,  Dootrinx  of,  in  Gbnxrax:  This  subject  is  discussed  in 
the  note  to  Outhbert  v.  Kttkn,  31  Am.  Dec  517.  See  also,  as  to  apportaon- 
ment  of  rent,  NelUs  v.  Lathrap,  34  Id.  285.  The  general  rule  is  that  sums 
of  money,  payable  periodically  at  fixed  times,  are  not  apportlonable  at  inters 
vening  periods:  Dexter  v.  PhiUipg,  121  Mass.  180.  So  in  case  of  rente  pay- 
able at  fixed  times,  where  the  lease  is  terminated  at  an  intervening  period  by 
a  sale  by  the  lessor  under  a  power  in  the  le^ae:  Nicholson  v.  Muni^e^  6  Allen, 
216.  In  the  case  of  dividends  and  coupons  on  United  Stetes  bonds,  the  whole 
of  each  installment  of  income  is  payable  to  the  party  entitled  to  the  income 
when  such  installment  becomes  due,  without  apportionment:  Sargent  t.  iSor- 
geni^  103  Mass.  299;  Dexier  v.  PhUUps,  121  Id.  17&  But  interest  on  prom- 
issory notes,  payable  in  installmente,  is  apportlonable:  Dexter  v.  PhUUp^ 
tMpra;  all  citing  the  principal  case. 

Revocation  of  Will  fbo  Tanto  bt  Altsiultion  in  CnunnisTANais  off 
estete  of  testator:  See  Oravee  v.  Sheldon,  15  Am.  Dec.  653,  and  note,  discuss^ 
Ing  the  subject  of  implied  revocations  at  length. 

Whxbs  Exbodtbix  Makeubs,  thb  Husband  Bbooioh  Joint  Bzsoutob 
with  her  at  common  law,  but  this  rule  was  repealed  in  part  by  MsssuhnsmttiSi 
Stat.  1783»  o.  24^  sec  19;  Brownv,  PendeiyosC,  7  Allen, 429, citing  Wigginr. 
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18  MncAZ^,  348.] 

iKPtonoHT  FOB  Abdltsby  MUST  Show  that  the  woman  with  whom  the  aol 
was  oommitted  was  not  the  prisoner's  wife,  and  giving  her  a  name  difiw* 
«it  from  that  of  the  accused  is  not  suffioisnt  to  show,  by  liflicatioi^ 
that  she  was  not  his  wife. 
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Wbit  of  error,  to  rererae  a  judgment  of  oonTiotion  in  the  com- 
mon pleas  on  an  indictment  for  adultery.  The  case  appears 
from  the  opinion. 

B.  F,  BtUler,  for  the  plaintiff  in  error. 

B.  2>.  Parker,  for  the  commonwealth. 

By  Court,  Shaw,  C.  J.  The  indictment  is  for  adultery,  charging 
that  said  Peter  Moore,  on,  etc. ,  at,  etc.,  did  commit  the  crime  of 
adultery  with  one  Mary  Stuart,  by  then  and  there,  etc.,  she,  the 
said  Mary  Stuart,  then  and  there  being  a  married  woman,  and 
having  a  husband,  alive;  against  the  peace,  etc.  The  error 
assigned  is,  that  it  does  not  appear  but  that  said  Peter  Moore 
and  Mary  Stuart  were  married  together.  The  argument  urged 
in  behalf  of  the  defendant  is,  that  the  indictment  charges  no 
crime  with  sufficient  certainly;  that  all  the  &ets  alleged  may  be 
true,  and  yet  no  crime  committed;  because,  for  aught  that  ap- 
pears in  the  indictment,  the  said  parties  were  man  and  wife. 

We  suppose  it  is  pretty  clear  to  common  apprehension  what 
the  grand  jury  meant  by  this  averment;  but  the  difficulty  is, 
that  the  precision  and  certainiy  required  in  criminal  pleading, 
for  the  security  of  the  accused,  will  not  admit  anything  to  be 
taken  by  intendment.  An  averment,  that  one  had  committed 
the  crime  of  adultery,  without  alleging  how  and  in  what  man- 
ner, would  be  clearly  insufficient.  The  purpose  of  an  indictment 
is,  to  allege  and  set  forth  those  facts  which  constitute  that 
crime;  and  for  that  purpose,  it  must  appear  that  the  woman, 
with  whom  the  illicit  connection  is  alleged  to  have  taken  place, 
was  not  the  wife  of  the  accused.  This  is  commonly  done  by 
alleging  that,  at  the  time,  she  was  the  wife  of  a  person  named, 
then  living;  but  perhaps  that  is  not  necessary.  Any  form  of 
words,  stating  that  she  was  the  wife  of  some  person  other  than 
the  accused,  would  be  sufficient.  It  was  argued,  in  support  of 
the  prosecution,  that  giving  the  woman  a  different  name  from 
that  of  the  accused,  carried  a  necessary  implication  that  she  was 
not  his  wife;  because,  had  she  been  his  wife,  she  would  have 
borne  his  name.  Although  this  practice  is  general,  yet  it  is  not 
BO  universal,  that  giving  a  woman  a  surname  different  from  that 
of  a  man  raises  a  necessary  implication  that  she  is  not  his  wife. 
Besides;  it  is  not  certain  that  the  jury  intended  to  state  the  entire 
Christian  and  surname  of  the  woman;  they  may  have  intended  to 
use  her  Christian  name  only,  she  having  a  middle  name,  or  the 
name  by  which  she  was  commonly  known,  and  could  be  identified. 
The  court  are  of  opinion,  that  it  is  not  averred  with  sufficient 


726  Medbitbt  v.  Watson.  [MaaaL 


rertainiy  that  ihe  alleged  illicit  interoourse  took  place 
married  woman,  not  the  wife  of  the  accnaed;  and  that,  for  this 
eaufle,  the  judgment  is  erroneous. 
Judgment  reversed. 

iKDiomxrr  job  Abultsbt  must  Show  that  Pabths  wxbb  hot  Hubbahd 
AND  Wif  ■,  between  whom  the  act  was  oommitted:  Commonwealth  t.  Reanlon, 
6  Ciuh.  79.  So  an  indictment  for  fornication;  and  for  this  reason  a  par^ 
can  not  be  convicted  of  fornication  on  an  ordinary  indictment  for  ii^:  Con^ 
momweaUh  v.  Murphy,  2  Allen,  164,  both  citing  the  principal  case.  Bat  an 
allegation  that  the  woman  with  whom  adnltery  is  charged  to  have  been  oom- 
■litted,  was  "  the  lawful  wife"  of  another  person  is  a  sufficient  allegation  that 
ibe  was  not  the  prisoner's  wife:  CommomweaUh  ▼.  Beardon,  6  Gosh.  70. 


Medbxtbt  V.  Watson. 

[•  MxtOhLT,  340.] 
HaSBAOHUSRTS  StATITTS  REQUntlVO  FbAUDULENT  EKFBBSXRTATIOjm  TO  Bl 

nr  Wbitino,  to  be  actionable,  does  not  apply  to  representatioais  which  do 
not  affect  the  title  of  a  third  person  to  credit. 
Monov  TO  AxEm>  Declaration  afteb  Kovsurr  has  been  directed,  is  ia 
season,  where  the  nonsuit  is  taken  off  and  a  new  trial  ordered. 

JkOHBT  GoMXSirOINO  AND  OaBSTINO  ON    SlTIT    IS  Ck>MPXTBNT  WlTNBBB  foT 

the  plaintifiEs,  where  they  have  ratified  his  acts  and  have  agreed  to  be- 
come responsible  for  the  coats. 

Fabtt  is  NOT  Benkftoiallt  Intzbxstbd  nr  Action  wor  Fraubulsnt 
Rbfbbsbntations  whereby  the  plaintifib  were  induced  to  purchase  cer- 
tain property,  although  he  has  purchased  the  share  of  one  of  the  plaint- 
UEb  in  the  property,  if  he  has  made  no  agreement  for  an  interest  in  the 
Judgment,  and  he  is  therefore  a  competent  witness  for  the  plaintiflk 

PuBOHABKR  KAT  SuB  VOR  FRAUDULENT  Refrbssntationb,  wheioby  he  was 
induced  to  purchase  property  to  his  injury,  although  he  has  sold  the 
property. 

Partners  mat  Maintain  Joint  Action  jor  Fraudulent  Eepiue8dita« 
noNS,  where  they  were  led  thereby  to  purchase  real  or  personal  property 
for  partnership  purposes. 

AonoN  Libs  against  Third  Pebson  vor  False  Avrrmations  to  Pur- 
chaser of  property  respecting  its  value  and  the  price  paid  for  it  by  the 
vendor,  accompanied  by  promises  to  aid  the  purchaser  in  getting  it  at 
that  price,  where  the  party  making  such  affirmatioiis  knows  them  to  be 
fake  and  makes  them  with  intent  to  defraud,  and  the  purchaser  confiding 
therein  purchases  the  property  at  a  price  beyond  its  real  value,  though 
no  action  would  lie  against  the  vendor  for  similar  affirmations. 

Trespass  on  the  ease  for  false  and  fraudulent  representations^ 
alleged  to  haye  been  made  by  the  defendant  to  the  plaintiffs 
respecting  the  value  of  a  certain  tannery,  whereby  the  plaintifBEi 
were  induced  to  purchase  the  same  of  one  Wasson  at  a  prioe 
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beyond  its  real  Talue.  TTnder  a  plea  of  the  general  issue,  certain 
f)arol  evidence  was  offered  by  the  plaintiflis  to  prove  the  repre- 
sentations in  question,  to  which  the  defendant  objected,  and  fche 
plaintiffs  having  admitted  that  they  did  not  rely  upon  any  repre- 
«entations  in  writing,  the  evidence  was  rejected  and  a  nonsuit 
was  entered  by  consent,  and  the  plaintiffs  moved  for  leave  to 
amend  their  declaration,  to  which  the  defendant  objected.  The 
<sase  was  submitted  for  the  opinion  of  this  court,  as  to  the  ad- 
missibility of  the  parol  evidence,  a  new  trial  to  be  granted  if  it 
was  admissible. 

BochvoeH^  for  the  defendant. 

Bishop  and  Byinffton,  for  the  plaintifft. 

HuBBAKD,  J. ,  delivering  the  opinion  after  stating  the  objections, 
1,  to  the  admissibility  of  the  parol  evidence,  and  2,  to  the 
motion  to  amend  the  declaration,  said  that  the  first  objection 
rested  on  a  supposed  variance  between  the  revised  statutes,  c.  74, 
flee.  8,  and  the  statute  of  1834,  o.  182,  sec.  5,  and  quoted  the 
latter  section  as  follows:  "No  action  shall  be  brought  whereby 
to  charge  any  person  upon  or  by  reason  of  any  repretientation 
or  assurance  made  or  given,  concerning  or  relating  to  the  char- 
acter, conduct,  credit,  ability,  trade,  or  dealings  of  any  other 
person,  lo  the  intent  or  purpose  that  such  person  may  obtain 
credit,  money,  or  goods  (hereupon,  unless  such  representation 
or  assurance  be  made  in  writing,  signed  by  the  party  to  be 
charged  therewith."  After  stating  that  sec.  3  of  c.  74  of  the 
revised  statutes  v^as  the  same  except  that  the  clause  in  italics 
was  omitted,  his  honor  said  that  the  court's  first  impression  was 
that  the  effect  of  this  omission  was  to  render  it  necessary,  in  all 
actions  for  fraudtdent  representations,  that  the  representations 
should  be  in  writing,  to  sustain  the  action,  but  that  on  reflection 
the  court  were  satisfied  that  this  was  not  the  case,  but  that  both 
sections  should  receive  the  same  construction,  and  simply  applied 
to  representations  made  vHith  intent  to  enable  a  third  person  to 
obtain  credit,  etc.,  and,  therefore,  that  fraudulent  representa- 
tions not  affecting  the  title  of  a  third  person  to  credit  were  not 
within  the  statute  and  need  not  be  in  writing.  As  to  the  second 
objection,  his  honor  stated  that  xmder  the  circumstances  the  mo- 
tion to  amend  the  declaration  was  in  season.  Nonsuit  taken  off» 
and  new  trial  granted,  with  leave  to  amend  the  declaration. 

An  amended  declaration  was  then  filed,  the  substance  of  which 
is  sufficiently  stated  in  the  opinion  given  by  Hubbard,  J. ,  on  tha 
final  hearing  in  this  court    At  the  second  trial  Andrew  B.  Mied* 
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buzy  wBa  ofEeted  as  a  mtneea  to  prove  the  false  representatioiksm 
question,  and  being  examined  toaching  his  interest,  he  stated  thai 
.  he  was  the  son  of  one  of  the  plaintiffis,  and  the  brother  of  another; 
that  when  the  pLiintifEs  formed  the  partnership  for  the  purpose  of 
engaging  in  the  business  of  tanning,  it  was  agreed  that  the  wit- 
ness, who  was  then  a  minor,  should  be  employed  as  an  agent  of 
the  firm  at  a  certain  salary,  with  the  privilegs  of  becoming  a  part- 
nel:  when  of  age;  that  he  accordingly  became  and  continued  their 
agent  until  about  a  year  after  the  purchase  of  the  tannery  from 
Wasson,  when  he  purchased  his  other's  fourth  interest  for  one 
thousand  dollars,  but  that  his  father  had  since  made  him  a  pres- 
ent of  half  the  amount  by  crediting  him  with  five  hundred  dollars 
on  his  note.  He  further  stated  that  he  had  no  interest  in  the 
suit,  though  it  was  brought  at  his  request,  and  had  been  carried 
on  by  him,  but  that  haying  informed  the  plaintiffs,  they  had  rati* 
fied  his  acts,  and  become  responsible  to  him  for  the  costs,  and 
that  he  had  no  agreement  with  his  &ther  for  any  interest  in  ih» 
proceeds  of  the  suit.  The  defendant  objected  that  the  witnesa 
was  incompetent,  and  also  that  upon  the  facts  stated  by  him,  his 
father,  having  sold  his  interest  to  the  witness  for  the  same  price 
that  he  paid  for  it,  had  sustained  no  injury,  and  therefore  that 
the  present  plaintiffs  could  not  maintftin  this  action,  but  the 
court  overruled  the  objections.  An  objection  that  the  plaintiff 
could  not  sue  jointly  was  also  overruled.  It  is  unnecessary 
to  state  the  evidence  as  to  the  false  representations,  the  value 
and  condition  of  the  prox>erty,  etc.,  nor  is  it  necessary  to  set  out 
the  instructions  to  the  jury,  as  no  question  was  raised  thereon. 
After  a  verdict  for  the  plaintiffs,  the  defendant  moved  in  arrest 
of  judgment  on  the  ground  that  no  action  would  lie  upon  the 
facts  as  stated  in  the  declaration. 

B,  A,  CJiapTnan,  for  the  defendant. 

Bishop  and  Byington,  for  the  plaintiffs. 

By  Court,  Hubbabd,  J.  It  is  objected  that  Andrew  B.  Med-^ 
buzy  was  not  a  competent  witness  on  account  of  his  interest  in 
the  event  of  the  suit.  The  facts  upon  which  the  objection  rests 
were  these:  The  suit  was  brought  at  the  request  of  the  witness, 
and  has  been  carried  on  by  him.  But  the  witness  also  testified 
that  he  informed  the  plaintiffs  of  it,  who  have  ratified  his  acts,  and 
agreed  to  become  responsible  for  the  costs. 

These  facts  do  not  make  him  an  interested  witness.  The 
plaintiffs  having  adopted  his  acts  in  commencing  and  carrying 
on  the  suit,  have  constituted  him  their  agent;  and  having  made 
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fhemaelyes  responsible  to  him  for  the  costs,  he  is  not  exposed  to 
loss  if  the  plaintiffs  fail  in  their  action.  It  has  been  urged  that 
in  the  event  of  a  recoveiy,  a  fund  would  be  created  for  the  pay- 
ment of  the  costs;  but  oyer  such  a  fund  the  witness  would  have 
BO  control,  nor  could  he  apply  it  to  his  own  benefit.  The  wit- 
ness is  but  the  agent  of  the  parties,  and  the  objection  goes  only 
to  his  credibility.  It  is  also  contended,  that  having  purchased 
his  other's  quarter  part  of  the  premises,  for  the  same  sum  the 
father  gave,  and  becoming  entitled  to  the  profits,  and  agreeing 
to  bear  the  losses,  he  is  himself  entitled  to  receive  the  one  f  oorth 
part  of  the  avails  of  the  judgment,  if  one  should  be  recovered 
by  the  plaintiffs  in  this  suit.  But  it  is  testified  by  him,  that 
there  had  been  no  agreement  entered  into  between  his  father 
and  himself,  as  to  the  disposition  of  such  avails.  It  is  clear, 
then,  that  he  has  no  legal  right  to  such  one  fourth  part.  He 
did  not  contract  for  this  claim;  he  has  paid  nothing  for  it;  he 
has  no  understanding  with  his  father  in  relation  to  it.  He  can 
demand  nothing,  if  his  &ther  succeeds  in  the  case.  He  is  not, 
then,  beneficially  interested  in  the  plaintiffs'  recovery. 

But  it  is  further  argued  that  the  father,  having  sold  out  his 
share  of  the  propertj  for  the  same  amount  which  he  gave,  has 
sustained  no  loss,  and  so  there  can  be  no  recovery  by  the  pres- 
ent plaintiffs.  But  this  suggestion,  though  plausible,  is  not 
sound.  What  the  party  sold  the  property  for,  is  not  the  rule  by 
which  to  measure  the  damages;  otherwise,  it  might  make  the 
question  of  fraud  to  depend  upon  the  rise  or  fall  of  the  prop- 
erty in  the  market,  upon  fluctuations  in  the  value,  arising  from 
causes  in  no  way  connected  with  the  fraud  complained  of.  As 
well  might  an  underwriter  contend  that  the  insured  has  sus- 
tained no  injuiy,  because  his  goods,  though  partially  damaged 
by  a  peril  insured  against,  have  sold,  even  in  their  damaged 
state,  for  more  than  their  actual  cost.  If  the  father,  through 
fraud  practiced  upon  him,  paid  a  higher  price  than  the  estate 
was  worth,  and  the  fraud  was  actionable  in  its  character,  then 
he  is  entitled  to  recover  for  the  injury  occasioned  by  such  fraud, 
whatever  disposition  he  afterwards  made  of  the  property;  whether 
he  sold  it  or  gave  it  away. 

It  has  also  been  argued,  that  this  action  can  not  be  main* 
tained  by  the  four  plaintiffs  jointly;  that  the  injury  is  distinct, 
and  that  the  parties,  if  they  have  a  remedy,  must  resort  to  sep- 
arate actions;  and  the  case  of  Baker  v.  JeweU,  6  Mass.  462  [4 
Am.  Dec.  162],  is  relied  upon  in  support  of  this  position.  In 
that  case,  it  is  stated  that  the  action  is  substantially  founded  oD 
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«  tort,  and  is  in  its  nature  seyeial,  and  that  one  of  the  partiea 
might  haye  been  deceived,  and  the  other  not.  The  decision, 
iiowerer,  did  not  turn  upon  this  point,  but  upon  the  fact  that 
the  defendant  had  settled  with  one  of  the  two  parties  injured, 
and  so  there  was  a  seyeronoe  of  the  cause  of  action.  And  it  is 
also  to  be  obeeryed,  that  the  Bakers  were  purchasers  as  tenants 
in  common.  The  present  case  is  clearly  distinguishable  from 
that,  and  is  supported  by  the  authority  of  PaUon  y.  Guniey^  17 
Id.  182.  In  i^t  case  it  was  decided,  that  an  action  lies  for 
copartners  in  trade  against  two  or  more,  also  copartners,  for 
falsely  and  fraudulently  recommending  an  insolvent  person  as 
worthy  of  credit,  whereby  the  plaintiffs  were  induced  to  trust 
liim  with  goods,  which  the  defendants  attached,  and  in  conse- 
quence the  plaintiffs  lost  their  debt.  The  same  objection  was 
taken  as  in  tibe  case  at  bar,  and  Baker  y.  Jevoell  was  relied  upon, 
among  other  authorities  cited.  But  the  court  held,  as  the  plaint- 
iffs were  jointly  interested  in  the  damages,  it  was  their  right  to 
unite  in  the  action.  So  here,  these  plaintiffs  were  partners  in 
the  premises  purchased,  both  as  to  the  real  and  the  personal 
•estate.  The  real  estate  was  subject  to  their  partnership  debts, 
before  either  plaintiff  cotdd  claim  a  separate  share  of  it,  or  the 
widow  of  either  her  dower.  The  purchase  being  made  in  part- 
nership, the  plaintiffs  have  sustained  a  joint  injury  from  the  de- 
iendant,  and  they  are  entitled  to  join  in  their  suit  against  him: 
Barrett  y.  CoUins^  10  Moore,  451. 

No  objection  is  made  to  the  instruction  given  to  the  juiy,  and 
no  motion  for  a  new  trial  has  been  made,  on  the  ground  of  its 
being  a  verdict  against  evidence;  but  the  defendant  moves  in 
arrest  of  judgment,  on  the  ground  that  no  action  can  be  main- 
tained upon  the  allegations  in  the  writ.  The  allegations  are  in 
substance  these;  that  the  plaintiffs,  wishing  to -purchase  a  tan- 
nery for  the  purpose  of  carrying  on  a  joint  business  in  the 
making  and  vending  of  leather,  inquired  of  the  defendant  if  he 
could  inform  them  where  they  could  purchase  such  an  establish- 
ment; that  the  defendant,  intending  to  deceive  and  defraud 
them,  and  to  induce  them  to  purchase  a  tannery  in  Worthington, 
belonging  to  one  Thomas  D.  Wasson,  and  to  give  a  much  greater 
sum  for  it  than  it  was  worth,  falsely  asserted  and  a£Srmed  to 
them,  that  he  knew  of  such  a  tannery  as  they  wanted,  belonging  to 
Thomas  D.  Wasson,  who  was  ready  to  sdl  it,  and  that  it  could 
he  purchased  for  four  thousand  dollars,  being  the  same  sum 
which  said  Thomas  D.  paid  one  James  Wasson  for  it;  and  that 
iie  would  aid  the  plaintiffs  in  making  the  purchase;  at  the  san^ 
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time  knoinng  that  Thomas  D.  Waason  paid  only  three  thousand 
dollars  for  it,  and  that  it  -was  not  worth  that  sum  at  the  time  when 
Thomas  D.  purchased,  nor  at  the  time  of  his  (the  defendant's) 
mating  the  false  representation;  that  he  wrongfully  and  deceit- 
fully encouraged  them  to  make  the  purchase,  and  jNiy  for  it  a 
much  larger  price  than  it  was  worth,  namely,  four  thousand 
dollars;  and  that  the  plaintiffs,  confiding  in  his  false  assertions 
and  afi&rmations,  and  believing  them  to  be  true,  and  being 
ignorant  of  the  value  of  the  property,  made  the  purchase,  etc. 
The  evidence  fully  sustained  all  the  allegations  in  the  writ;  but 
the  question  is,  whether  these  facts,  as  thus  alleged  and  proved, 
are  in  themselves  actionable.  The  action  on  the  case  for  deceit 
is  one  well  known;  and  for  a  long  series  of  years,  has  been 
maintained  in  the  English  courts.  It  has  also  been  sustained 
by  us  as  an  efficient  means  for  the  punishment  of  frauds,  and 
for  the  protection  of  the  weak  and  the  ignorant  against  the  de- 
signs and  artifices  of  the  crafty. 

The  leading  case,  in  modem  times,  on  the  subject  of  falsa 
■affirmations  made  with  intent  to  deceive,  is  that  of  Padey  v. 
Freeman^  8  T.  H.  51,  in  which  it  was  decided  that  a  false  affirm- 
ation made  by  the  defendant  with  intent  to  defraud  the  plaint- 
iff, whereby  the  plaintiff  received  damage,  was  the  ground  of  an 
action  upon  the  case  in  the  nature  of  deceit;  and  that  it  was  not 
necessary  that  the  defendant  should  be  benefited  by  the  deceit, 
or  that  he  should  collude  with  the  person  who  received  the  ben- 
efit. This  case,  though  much  contested,  and  though  often  at- 
tempted to  be  shaken,  has  received  the  sanction  of  successive 
decisions  in  Westminster  Hall  and  in  the  courts  of  different 
states  in  this  country.  It  has,  indeed,  been  modified  by  the  act 
of  9  Geo.  lY.,  c.  14,  commonly  called  the  Lord  Tenterden's  act, 
so  far  as  to  require  the  assertions,  in  regard  to  the  credit  of  a 
third  person,  to  be  in  writing,  before  the  x)ariy  can  be  charged 
on  his  false  affirmation;  and  the  law  has  been  modified  in  like 
manner  here,  by  the  statute  of  1834,  c.  182,  sec.  5,  and  by  the 
revised  statutes,  c.  74,  sec.  3.  The  great  principle,  however,  on 
which  that  case  rests,  has  not  been  disturbed,  but  is,  indeed, 
mnctioned  by  the  very  statute  provisions  and  limitations  in  re- 
spect to  it. 

But  in  actions  on  the  case  for  deceit,  founded  upon  false 
afibnnations,  there  has  always  existed  the  exception,  that  naked 
assertions,  though  known  to  be  false,  are  not  the  ground  of  action, 
as  between  vendor  and  vendee;  and  in  regard  to  affirmations 
snd  representations  respecting  real  estate,  the  maxim  of  caveat 


732  Medbuby  v.  Watson.  [Maaa. 

empiar  has  ever  been  held  to  apply.  When,  therefore,  a  vendor  of 
real  estate  affirms  to  the  yendeethat  his  estate  is  worth  so  much* 
that  he  gave  so  much  for  it,  that  he  has  been  offered  so  much 
for  it,  or  has  refused  such  a  sum  for  it;  such  assertions,  though 
Icnown  bj  him  to  be  false,  and  though  uttered  with  a  view  to 
deceiye,  are  not  actionable.  Th^  are  the  mere  affirmations  of 
the  yendor,  on  which  the  yendee  can  not  safely  place  confidence, 
and  will  not  excuse  his  neglect  in  not  examining  for  himself, 
and  ascertaining  what  the  facts  are,  and  what  credit  is  to  be 
giyen  to  the  assertions.  But  eyen  this  is  qualified  by  one  of  the 
more  ancient  decisions:  as  where  a  yendor  had  falsely  affirmed 
as  to  the  amount  for  which  the  estate  rented,  and  had  induced 
a  person  to  giye  a  higher  price  for  the  estate  in  consequence  of 
such  false  affirmation  respecting  the  rent,  there  an  action  was 
held  to  lie,  on  the  ground  that  it  was  a  matter  within  his  own 
Imowledge,  and  the  tenant  might  not  disclose  the  amount  of 
rent  paid  by  him:  Ebins  y.  Tresham,  1  Ley.  102;  Leakinsy,  Cli»- 
6el,  1  Sid.  146.  And  so  fraudulent  misrepresentations  of  par- 
ticulars in  relation  to  the  estate  which  the  buyer  has  not  equal 
means  of  knowing,  and  where  he  is  induced  to  forbear  inquiries 
that  he  otherwise  wotild  haye  made,  are  not  to  be  yiewed  in  the 
light  of  assertions  gratis  dicta;  and  therefore,  where  damage  en- 
sues, the  party  guilty  of  the  fraud  will  be  liable  for  the  injury 
sustained. 

I  do  not  think  it  necessary  to  go  oyer,  in  detail,  the  authori- 
ties cited  by  the  coxmsel  for  the  defendant,  they  haying  often 
been  the  subject  of  comment;  but  I  presume  I  am  safe  in  affirm- 
ing, that  the  greater  part,  if  not  all,  the  cases  cited,  are  those 
of  false  affirmation  by  the  yendor  to  the  yendee,  where  the 
maxim  caveat  emptor  appUes,  and  not  those  resting  upon  the 
false  representations  of  a  third  person  with  regard  to  the  yalue 
of  the  property.  And  the  distinction  between  the  two  cases  is 
marked  and  obrious.  In  the  one,  the  buyer  is  aware  of  his 
position;  he  is  dealing  with  the  owner  of  the  property,  whose 
aim  is  to  secure  a  good  price,  and  whose  interest  it  is  to  put 
a  high  estimate  upon  his  estate,  and  whose  great  object  is  to 
induce  the  purchaser  to  make  the  purchase;  while  in  the  other, 
the  man  who  makes  the  false  assertions  has  apparentiy  no  ob- 
ject to  gain;  he  stands  in  the  situation  of  a  disinterested  per- 
son, in  the  light  of  a  friend,  who  has  no  motiye  or  intention  to 
depart  from  the  truth,  and  who  thus  throws  the  yendee  off  hii 
guard,  and  exposes  him  to  be  misled  by  the  deceitful  represen- 
tations. 
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In  ihe  present  case  we  think  ihe  averments  in  the  dedaiation 
wonld  not  have  supported  an  action,  if  the  false  representations 
had  been  made  by  the  vendor  to  the  vendees.  But  the  repre- 
sentations were  made  by  a  third  person,  apparently  disinter* 
ested,  and  who  proposed  to  aid  the  plaintiffs  in  making  the  pur* 
chase,  and  to  procure  the  estate  for  them  for  a  price  which  he 
stated  he  knew  that  it  cost,  and  which  he  afiSrmed  it  was  worth. 
Snch  false  affirmations  and  representations  having  been  made  by 
a  third  person,  with  the  intent  to  defraud,  we  hold  are  action- 
able; and  though  the  declaration  might  have  contained  a  more 
full  averment  of  the  facts  expected  to  be  proved,  yet  we  are  of 
opinion  that  sufficient  was  stated  to  Tnaintain  the  action,  and  to 
let  in  the  other  proofs  connected  with  and  growing  directly  out 
of  the  assertions  set  forth  in  the  declaration.  For  these  rea- 
sons, the  motions  for  a  new  trial,  and  in  arrest  of  judgment, 
are  overruled,  and  there  must  be 

Judgment  on  the  verdict. 

AMENDKXirF  ov  Dkclabation  after  Vkbbiot  OB  JunoHXNT:  See  tha 
note  to  SUvenaon  v.  MudffeU,  34  Am.  Deo.  158.  See  also  i^ufev.  Zide^  35  Id. 
eOO;  Landry  ▼.  Baugmm,  36  Id.  606;  Palmer  ▼.  Fork  Bank,  Id.  710;  Byen$ 
▼.  Wheeler,  37  Id.  243,  and  notes  thereto. 

AonoN  TOB  False  Bsfbsssntations  aoainst  Stbangeb  to  Ck>NTBAOTt 
See  Irwin  ▼.  Sherril,  1  Am.  Dec.  574;  Hart  v.  TaUmadge,  2  Id.  105;  BoH- 
wiek  V.  LewiSf  Id.  73;  Bacon  ▼.  Bronson,  11  Id.  449;  Bentm  v.  PraU,  20  Id. 
623;  Bean  v.  fferrick,  28  Id.  176;  LobdeU  ▼.  Baker,  35  Id.  358.  A  third 
penon  conspiring  with  a  vendor  of  property  and  making  false  representations 
to  the  vendee  as  to  the  price  paid  by  the  vendor,  is  liable  therefor  in  an  action 
of  deceit,  where  the  parchaser  is  thereby  induced  to  make  the  purchase  to  his 
injury:  Hemter  v.  Harding,  85  DL  274,  commenting  upon  and  approving  the 
principal  case.  A  mortgagee  who,  by  false  representations,  induces  an  at- 
taching creditor  of  the  mortgagor  to  abandon  his  attachment,  is  liable  to  an 
action  for  deceit:  Brawn  v.  CasUea,  11  Cush.  359. 

LiABiUTT  TOB  Falsb  Bsoomhendatxon  OF  ANOTHER  TO  Cbedit:  See 
Lard  V.  OoQey,  25  Am.  Dec.  445,  and  note  discussing  that  subject  at  length* 
See  also  Iboke  v.  Waplea,  Id.  64;  and  Trj^  v.  WhUmarsh,  35  Id.  339,  and 
cases  cited  in  the  notes  thereto. 

Vevdob's  Liabilttt  to  Aotion  fob  False  Affirhations:  See  JaurM!$ 
T.  Hmd,  1  Am.  Dec.  202;  WardeU  v.  Foadiek,  Id.  383;  Monell  v.  Colden,  Id. 
300;  Cidver  t.  Aver^f,  22  Id.  586;  Dugan  v.  Oureton,  31  Id.  727,  and  notes  to 
those  dedsions.  The  principal  case  is  cited  and  approved  on  this  point  in 
Hemmer  v.  Cooper,  8  Allen,  334,  and  by  the  majority  of  the  court  in  Hoi' 
hrook  V.  Connor,  60  Me.  582.  In  the  latter  case,  however,  Danforth,  J.,  dia- 
eenting,  refers  to  what  is  said  in  MtdJbury  v.  Waieon,  as  to  the  vendor's  non« 
liability  for  false  affirmations  as  mere  dictum,  and  disapproves  it.  In  both 
the  cases  last  referred  to  the  action  was  for  false  representations  by  a  vendor 
«s  to  the  price  paid  by  him  for  goods.  In  Manning  v.  Albee,  11  Allen,  522, 
tha  general  doctrine  of  the  principal  case  as  to  the  vendor's  liability  for  such 
affirmations  is  approved,  but  it  tS'held  not  to  preclude  a  purchaser  of  stock 
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from  rMcinding  the  sale  on  the  gronnd  of  false  representations  as  to  the  price 
at  which  the  stock  was  selling  in  the  market,  accompanied  by  an  ezhibitlozL 
of  false  stock  quotations  in  a  newspaper,  where  the  parties  had  not  equal 
means  of  information.  Gray,  J.,  in  that  case,  said  that  "the  limit  of  this 
mle  (holding  a  vendor  not  to  be  liable  for  false  affirmations  concerning  the 
price  or  value  of  goods),  has  been  reached  in  applying  it  to  statements  of  th» 
price  paid  by  the  person  making  them;  and  in  the  leading  case  in  this  com- 
monwealth of  Medbury  v.  WatsoTk,  an  action  was  maintained  for  false  and 
fraudulent  representations  as  to  the  price  paid  by  a  third  person  for  the  prop- 
erty in  question."  In  Gordon  y.  Parmelee,  2  Alien,  215,  the  principal  case  i* 
cited  to  the  point  that  a  vendor  is  not  liable  for  false  representations  as  to  » 
matter  respecting  which  the  parties  had  equal  means  and  opportunity  of  ob* 
taining  correct  information. 

Gravamkn  07  AonoN  of  Dbcsit  is  that  the  plaintiff  has  been  deceived 
to  his  hurt:  FUher  v.  MeUen,  103  Mass.  505,  citing  the  principal  case.  Ther» 
must  be  fraud  or  an  intent  to  deceive:  Toung  v.  Covell,  5  Am.  Dec  316; 
Munro  v.  Oairdner,  Id.  G31.  The  party  making  the  representations  must 
know  or  have  good  reason  to  believe  them  to  be  false:  Emenon  v.  Brighamy 
0  Id*  109;  Fboks  v.  WapUSf  23  Id.  64.  There  must  also  be  some  damage  shown t 
Munro  v.  Oairdner,  6  Id.  531. 

Falsi  Rbpbesentations  Need  not  be  ik  Wrteino  to  be  actionable  under 
the  Massachusetts  statute,  unless  made  respecting  the  credit,  conduct,  char- 
acter, etc.,  of  a  third  person,  with  the  intent  that  such  person  "may  obtain 
credit,  money,  or  goods  thereupon:**  Norton  v.  Huxley ,  13  Gray,  287;  Ktm" 
baM  V.  Conutock,  14  Id.  510;  WelU  v.  James,  15  Id.  563,  564;  Maim  v. 
Blanchard,  2  Allen,  386;  McKinney  v.  WhUin(f,  8  Id.  208,  all  citing  or  dia- 
tinguishing  the  principal  case.  In  all  these  cases,  except  the  first,  the  stat- 
ute was  held  to  apply,  and  Medbury  v.  Watson  was  distinguished. 

Principle  that  Purchaser  mat,  after  Selling  the  Propertv,  Sub 
for  false  representations  whereby  he  was  led  to  make  the  purchase,  was  ap- 
plied in  Brown  v.  Bigelow,  10  Allen,  244,  to  an  action  for  a  breach  of  war- 
ranty  of  goods,  where  the  purchaser  had  resold  the  goods  at  an  advanced  price; 
and  it  was  held  that  this  fact  did  not  affect  his  right  of  action  or  the  rule  of 
damages,  and  that  he  might  nevertheless  recover  the  difference  between  the 
actual  value  of  the  article  when  purchased  and  the  value  which  it  would  have 
had  if  it  had  been  as  warranted,  especially  where  it  did  not  appear  that  he 
himself  had  sold  without  warranty.  Similarly  it  was  decided  in  Cornell  v. 
Jackson,  3  Gush.  509,  that  a  vendee  of  land  could  maintain  an  action  for  a 
breach  of  the  covenant  of  seisin  after  he  had  sold  the  land.  In  both 
Medbury  v.  Watson  was  cited  as  authority  for  the  decision. 


Lee  Bank  v.  Spenger. 

[0  MXTGALV,  SOe.] 

Note  Payable  at  Particular  Bank  must  be  Presented  there  and  pay* 
ment  demanded  at  maturity  to  charge  the  indorser,  though  the  maker  in- 
forms the  holder  before  maturity  that  a  demand  will  be  useless,  as  he  cai» 
not  pay. 

Absuhpszt  brought  in  the  common  pleas,  by  the  indorsee* 
against  the  defendants,  indorsers  of  a  note  payable  to  the  defend* 
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ants'  order  at  the  Phoenix  Bank,  New  York.  The  note  was  not 
presented  at  the  bank  nor  was  payment  demanded  of  the  makers 
at  maturity,  though  notice  of  dishonor  was  given  on  the  last  day 
of  grace.  It  was  proved  that  the  makers  of  the  note  had  no  funds 
at  the  Phoenix  Bank  at  maturity,  and  that  before  maturity  one 
of  the  makers  informed  the  plaintiffs  that  it  would  be  useless  ta 
present  the  note  at  the  bank,  as  they  could  not  pay  it.  The 
plaintiffs  relied  upon  this  as  a  waiver  of  demand,  and  claimed 
that  the  defendants  were  bound  by  it,  but  the  court  ruled  other- 
wise. Verdict  for  the  defendants,  and  the  plaintiffs  brought  th& 
case  up  on  exceptions  to  the  ruling  below. 

Porter^  for  the  plaintiffs. 

Byingtony  for  the  defendants. 

By  Court,  Shaw,  C.  J.  The  court  are  of  opinion  that  the  di- 
rection of  the  court  of  common  pleas  was  right,  that  the  de- 
fendants were  not  liable  as  indorsers.  The  note  was  payable  at 
the  Phoenix  Bank,  and  unless  presentment  and  demand  were 
made  there,  at  the  maturity  of  the  note,  the  defendants,  wha 
were  only  conditionally  liable,  in  case  of  its  dishonor,  were  not 
bound:  Woodbridge  v.  Brigham,  13  Mass.  556.  This  was  admit- 
ted by  the  plaintiff's  counsel  to  be  the  general  rule;  but  he  re- 
lied upon  an  exception,  arising  from  the  fact,  that  one  of  the 
promisors  had  formerly  called  on  the  plaintiffs,  and  informed 
them  that  it  would  be  useless  to  present  the  note  at  the  bank, 
as  they  could  not  pay  it.  However  this  might  affect  the  rights 
of  the  promisors,  we  think  it  did  not  alter  the  conditional  ob- 
ligation of  the  indorsers,  and  make  them  responsible  without 
any  presentment  whatever.  The  authority  mainly  relied  on  for 
the  plaintiffs,  is  that  of  WhUwell  v.  Johnson,  17  Id.  449  [9  Am. 
Dec.  165].  That  case  decides  nothing  more  than  this;  that 
when  a  note  is  not  in  terms  made  payable  at  any  place,  if  the 
promisor  appoint  a  place  at  which  demand  may  be  made,  a  de- 
mand at  such  place,  and  neglect  of  payment,  is  a  dishonor,  upon 
which  the  indorser,  having  due  notice,  will  be  liable.  The  court, 
in  giving  their  opinion  in  that  case,  state  in  terms,  that  if  there 
had  been  no  demand,  the  indorser  would  not  be  liable.  The 
declarations  of  one  of  the  makers,  that  if  the  note  were  sent  ta 
the  bank,  they  could  not  pay  it,  could  be  considered  as  nothing 
more  than  notice  of  the  maker's  insolvency,  which  might  or 
might  not  be  true.  But  it  has  often  been  held  that  proof  of  the 
actual  and  notorious  insolvency  of  the  makers  is  not  sufficient  ta 
eharge  the  indorsers,  without  proof  of  presentment  and  demand: 
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Sand/ord  ▼.  DtOaioay,  10  Id.  62  [6  Am.  Deo.  99];  Bayl^  on 
BillB,  2dAjn.  ed.,240. 
ExoeptioiiB  oTerroled. 

Dbwxt,  J.y  did  not  mL 


Von  Patabu  at  Partioitlab  Bank,  NKmnrr  or  DnfASP  ov:  &m 
WaOaee  ▼.  GMh  85  Am.  Deo.  202;  and  SriUak^  ▼.  Do^utowm  Bami^  miie^ 
110,  and  ilie  notat  thento^  dtiiig  other  oMeo  in  thie  Mriee  on  the  nine  eab> 
jeot. 

Waivbb  ov  Dbmamb  bt  lCAKBB.^In  Fierce  ▼.  OaU,  12  CdsIl  192;  it  is 
held,  oiting  the  prinoipai  case,  that,  OTen  though  the  maker  of  a  note  has 
absconded,  leaving  no  attachable  property,  the  note  mnst  neverthelesB  bs 
presented  at  his  last  plaoe  of  residence  to  charge  the  indoner.  See,  as  to  the 
necessity  of  proof  of  a  demand  where  the  maker  has  abscoodsd,  ArfMoAT. 
Ai0»fa%  8  Am.  Dea  206;  Undersoil  ▼.  Drake,  7  Id.  442;  Oiet  t.  Lybtami,  11 
UL  60S;  OaipimY.  Hard,  15 Id.  64a 


Wilson  v.  P< 


•  :ks 


[•  MmULV,  400.] 
PABOI*   BraXBHOB   THAT   TeSTATOB    iNTXNTIONAIiLT   OmTIBD   GbABTCBIIA 

from  his  will,  is  admissible,  under  the  Maasaohnsetti  revised  statntes^  to 
exdnde  the  claim  of  such  grandchild  to  a  share  of  the  estate. 

Appeal  from  a  decree  of  the  probate  court  admittiiig  Heniy 
0.  Fooket,  a  minor,  to  the  same  share  in  his  grandmother'a 
estate  as  if  she  had  died  intestate,  she  having  omitted  to  make 
any  proTision  for  him  in  her  will,  a  petition  to  that  effect  having 
been  filed  by  the  appellee  as  guardian  of  the  said  minor.  At 
the  hearing  before  the  probate  court,  the  appellant,  as  executor 
of  the  i¥ill  of  the  testatrix,  offered  in  evidence  certain  declara- 
tions made  by  the  testatrix,  at  the  time  of  executing  the  will, 
that  she  intentionally  omitted  the  said  Henry  0.  Fosket  from 
said  will,  but  the  evidence  was  rejected;  and  the  correctness  of 
this  ruling  was  the  only  question  in  the  case. 

JI,  Morris,  for  the  appellant. 

J.  W.  Newccmb,  for  the  appellee. 

By  Court,  Dewet,  J.  The  question  presented  on  this  appeal  is 
one  of  great  practical  importance,  involving  the  construction  of 
the  revised  statutes,  c.  62,  sec.  21,  providing  for  those  oases  where 
a  testator  shall  omit  to  make  any  provision,  in  his  last  will  and 
testament,  for  any  of  his  children,  or  for  the  issue  of  any  d^ 
oeased  child.  The  earlier  statute  provision  (statutes  of  ITSS,  o* 
24,  sec.  8)  has  often  been  the  subject  of  judicial  deoision,  and  a 
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liberal  oonstmction  thereof  has  been  unifonnly  adopted,  with  a 
view  xnoxe  efiTectuallj  to  secure  the  disposition  of  estates  in 
accordance  with  the  real  intentions  of  the  testators.    Hence, 
under  the  provision  in  that  statute,  "  that  any  child,  or  children, 
or  their  legal  representatives,  in  case  of  their  death,  not  having 
^  legacy  given  them  in  the  will  of  their  father  or  mother,  shall 
bave  a  proportion  of  the  estate  of  their  parent  assigned  to  him, 
her,  or  them,  as  though  such  parent  had  died  intestate;  pro- 
vided, such  child,  children,  or  grandchildren,  have  not  had 
«n  equal  proportion  of  the  deceased's  estate  bestowed  on  him, 
her,  or  them,  in  the  deceased's  life-time;"  the  construction  has 
been,  that  whenever,  from  the  tenor  of  the  will,  or  from  any 
part  of  it,  sufficient  appeared  to  indicate  that  the  testator  had 
not  forgotten  his  children,  or  grandchildren  (as  the  case  might 
be),  when  he  made  his  will,  they  would  not  be  entitled  to  a 
distributive  share  of  his  estate,  although  no  legacy  was  given 
them  by  the  will.    The  construction  given  to  that  statute  was 
undoubtedly  to  be  ascribed,  in  part,  to  ihe  peculiar  language 
of  the  more  ancient  provincial  statute,  12  Wm.  HE.,  c.  7, 
and  the  objects  thereof,  as  stated  in  the  preamble  to  the  same: 
Anc.  Chart.  351;  Church  v.  Crocker,  8  Mass.  20.    But,  whatever 
may  have  been  the  grounds  of  the  decision,  it  came  to  be  well 
settled,  that  the  object  of  the  statute  of  1783,  c.  24,  was  to  fur- 
nish a  remedy  solely  for  those  oases  where,  from  accident  or 
other  causes,  the  child,  or  grandchild,  might  be  supposed  to 
have  been  really  forgotten  by  the  testator,  in  making  his  will. 
Upon  this  principle,  it  has  been  held,  that,  where  the  child  was 
named  in  the  will,  although  no  legacy  was  given  to  him,  this 
was  sufficient  to  exclude  such  child  from  a  distributive  share, 
under  the  statute.    So,  where  the  testator  devised  estate  to  the 
ohildren  of  his  daughter,  describing  them  as  such,  but  giving 
no  legacy  to  his  daughter,  the  same  rule  was  applied:  Wild  v. 
Brewer,  2  Mass.  570;  Church  v.  Crocker,  3  Id.  17;  Wilier  v. 
<io9»,  14  Id.  357. 

With  these  principles,  well  known  as  rules  of  construction  of 
wills,  in  reference  to  the  statutes  of  1783,  c.  24,  the  legislature 
enacted  the  provision  contained  in  the  revised  statutes,  c.  62, 
sec.  21,  giving  a  distributive  share  to  a  child  or  grandchild, 
where  the  testator  has  omitted  to  provide  for  such  child  or 
grandchild  in  his  will,  and  has  not  in  his  life-time,  otherwise 
made  provision  for  him,  ''unless  it  shall  apjwar  that  such 
omission  was  intentional,  and  not  occasioned  by  any  mistake  or 
•ooideiQt.'"    Here  the  principle  already  adopted  by  this  ooiiri» 
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in  the  cases  dtedy  ivas  also  adopted  as  a  statute  provision,  and 
made  a  condition  or  limitation,  which  if  it  existed,  would  defeat> 
the  claim  to  a  distributive  share,  though  the  child  or  grand- 
child  had  no  legacy  under  the  will. 

But  the  inquiry  arises,  whether  this  fact,  that  "  such  omission 
was  intentional,  and  not  occasioned  by  mistake  or  accident," 
must  be  shown  by  the  will  itself,  or  may  be  established  by  evi* 
dence  from  other  sources.  In  the  cases  which  have  arisen  un* 
der  the  statutes  of  1783,  c.  24, 1  believe  it  will  be  found  that  th» 
evidence  of  an  intentional  omission  vras  exclusively  derived  from 
the  vrill  itself;  and  the  great  question  heretofore  has  been, 
whether  there  could  be  admitted,  even  from  the  face  of  the  vrill 
itself,  any  evidence  to  show  that  the  testator  had  not  forgotten 
his  child,  other  than  that  prescribed  in  the  statute  itself,  viz., 
the  fact  of  giving  such  child  a  legacy.  As  already  remarked, 
this  court  gave  a  more  extended  construction  to  the  statute;  but 
the  cases  were  those  of  constructions  upon  the  face  of  the  vrill 
itself.  We  are  now,  however,  brought  to  the  question  of  th» 
admission  of  evidence  dehors  the  will,  under  a  different  state  of 
legislation.  The  revised  statutes  have  introduced  and  adopted 
the  broad  principle  of  barring  a  child  of  a  claim  to  a  distributive 
share,  though  no  legacy  be  given  to  such  child  in  the  will,  upon 
its  being  made  to  appear  that  such  omission  to  give  a  legacy 
was  intentional,  and  not  occasioned  by  any  mistake  or  accident. 
The  statute  is  silent  as  to  the  mode  in  which  proof  is  to  b» 
made  of  this  fact,  or  the  source  from  which  it  is  to  be  derived. 
It  has  not  in  terms  restricted  the  proof  to  the  facts  apparent  on 
the  face  of  the  will.  It  has  used  language  broad  enough  to  em- 
brace any  species  of  evidence  properly  tending  to  establish  the 
fact  that  such  omission  was  intentional  and  not  occasioned  by 
accident;  unless  there  be  some  general  principle,  in  the  rules  of 
evidence,  which  should  exclude  parol  testimony  upon  a  question 
of  this  nature.  I  am  well  aware  that  parol  testimony,  as  to  ih» 
declarations  of  a  testator,  could  not  be  given  in  evidence  to  con- 
trol the  language  of  a  will,  or  give  to  it  a  different  effect  from 
that  which  it  plainly  imports;  and  wherever  the  words  of  a  will 
are  plain  and  obvious  in  their  terms,  they  would  exclude  all 
evidence  of  the  declarations  of  the  testator  tending  to  show  his 
real  purpose  to  have  been  other  than  that  apparent  upon  the 
face  of  the  will.  On  the  other  hand,  latent  ambiguities,  as  to 
the  person  or  the  devise,  may  be  removed  by  the  aid  of  parol 
evidence. 

In  cases  like  the  present,  it  will  be  perceived,  there  is  no  at- 
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tempt,  on  the  part  of  those  who  urge  the  competency  of  evi- 
dence from  other  sources  than  the  will,  to  use  sach  evidence  in 
opposition^  or  as  repugnant,  to  the  langnage  of  the  will.  This 
is  not  a  case  of  evidence  offered  to  control  a  written  instniment. 
The  party  claiming  his  distributive  share  does  not  set  up  title 
under  the  will,  but  under  the  provisions  of  the  revised  statutes. 
The  will  itself  is  no  further  used  than  to  show  that  he  has  no 
legacy  under  it;  and  the  further  inquiry,  whether  he  was  omit- 
ted, in  the  provisions  of  the  will,  by  design  or  accident,  is  an 
issue  of  a  distinct  character,  and,  however  clearly  established, 
does  not  necessarily  conflict  with  the  tenor  of  the  will.  When 
offered,  as  in  the  present  case,  to  establish  the  proposition  that 
the  grandchild  was  intentionally  omitted  in  the  will,  and  there- 
fore that  he  can  not  be  allowed  to  claim  as  heir  at  law,  and  thus 
disturb  the  provisions  of  the  will,  the  evidence  is  entirely  con- 
firmatory of  the  will,  and  therefore  is  certainly  not  a  violation 
of  the  rule,  that  parol  testimony  of  the  declarations  of  the  tes- 
tator can  not  be  given  in  evidence  to  overthrow  or  control  the 
words  of  the  vnll.  It  may  be,  and  probably  is,  difficult  to  ascer- 
tain with  entire  certainty,  whether  the  purpose  of  the  legislature 
was  to  extend  this  evidence,  so  as  to  look  beyond  the  will  itself 
for  the  intention  of  the  testator  as  to  those  not  named  in  the 
will;  but  the  language  is  certainly  broad  enough  to  authorize 
the  admission  of  such  evidence,  and  we  are  not  aware  of  any 
technical  rule  that  requires  its  rejection. 

An  argument  may  be  found,  perhaps,  in  favor  of  its  admis- 
sion, in  the  consideration  that  in  the  same  section  is  contained 
another  provision,  which  equally  operates  to  defeat  the  claim  to 
a  distributive  share  by  one  who  is  not  provided  for  in  the  will, 
viz.,  that  provision  has  been  made  for  such  child  by  the  testator 
in  his  life-time.  In  reference  to  this  fact,  I  suppose  it  would  be 
readily  conceded,  that  the  evidence  is  not  restricted  to  matter 
apparent  on  the  face  of  the  will.  The  effect  of  this  evidence  on 
this  point,  if  the  fact  be  established,  is  just  as  fatal  to  the  claim 
of  a  child  to  a  distributive  share,  as  similar  evidence  would  be, 
in  sustaining  the  ground  of  objection  to  the  right  to  a  distrib- 
utive share,  that  the  omission  to  give  a  legacy  was  intentional. 
The  legislature  might  have  restricted  the  evidence  to  establish 
either  the  &ct  of  previous  provision  for  the  child,  or  the  inten- 
tional omission  to  give  him  a  legacy,  to  matters  apparent  on  the 
face  of  the  will,  or  have  required  that  they  should  be  shovni  by 
some  veritten  document  manifesting  the  intention  of  the  testator 
to  exclude  his  child  from  a  legacy,  or  declaring  that  he  had  here- 
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tofore,  in  some  other  maimer,  made  proviflion  for  sudh  child. 
Bat  since  the  statute  contains  no  such  limitation  as  to  the  f  onn 
or  mode  of  proof  in  these  cases,  we  do  not  feel  at  libertgr  to  im- 
pose any  such;  and  the  result  must  be,  therefore,  that  those  facts, 
or  either  of  them,  may  be  shown  bj  any  other  competent  evi- 
dence. The  eyidence  offered  for  that  purpose,  in  tha  present 
case,  was  competent,  and  ought  therefore  to  have  been  admitted. 
The  decree  appealed  from  is  reversed,  and  the  case  is  remitted 
to  the  judge  of  probate  for  further  proceec 


Rights  or  Objld  ob  Ibsux  UNiNTBimoNAiiLT  Ohitikd  xbqm  Wnx. — ^In 
very  many  of  the  states  aad  territories  statutes  have  been  passed  similar  to 
that  of  Massachnsetts,  providing  that  when  any  testator  omits  in  his  will  to 
provide  for  any  of  his  children,  or  for  the  iasae  of  any  deceased  child,  snoh 
child  or  iBsne  shall  take  the  same  share  to  which  it  woold  have  been  entitled 
if  the  decedent  had  died  intestate,  onless  it  shall  appear  that  snch  omission 
was  intentional  and  not  by  mistake  or  accident:  Oalifomia,  Civ.  Code,  sec 
1907;  Dakota,  Bev.  Code  (1877),  2d  ed.,  p.  315,  sec.  715;  Michigan,  2  Comp. 
L.  (1871),  p.  1375;  Maine,  E.  S.  (1871).  p.  664;  Minnesota,  Statutes  (1878),  p. 
670;  Nebraska,  Gen.  Stat.  (1873),  p.  304;  Nevada,  1  Comp.  L.  (1873),  p.  201; 
Utah,  Comp.  L.  (1876),  p.  272;  Vermont,  Gen.  Stat.  (1862),  p.  380.    In 
Missouri,  New  Hampshire,  and  Oregon,  similar  provision  is  made  for  chil- 
•  dren  and  the  issue  of  deceased  children,  living  at  the  making  of  the  will  ov 
bom  afterwards,  and  not  "  named"  or  referred  to  or  provided  for  in  the  will: 
•Onttor  V.  Gordon,  17  Mo.  408;  McCmtrtney  v.  Mathe»,  47  Id.  533;  Pounds  v. 
Date,  48  Id.  270;  WetheraU  v.  Barria,  51  Id.  65;  Oage  v.  Oage,  29  N.  H.  533; 
-Oen.  Stat,  of  N.  H.  (1878),  p:  455;  Cferrish  v.  Gerriah,  8  Or.  351;  Gen.  L.  of 
•Oregon  (1872),  pp.  788,  789.     And  the  settled  construction  of  the  Missouri 
statute,  and  also  of  the  Oregon  statute,  copied  from  it,  is  that  it  applies  only 
to  children  or  issue  unintentionally  omitted  from  the  wiU:  OuUar  v.  Oordon^ 
n  Mo.  408;  McCourtney  v.  MeUhes,  47  Id.  533;  Pounds  v.  Dcde,  48  Id.  270; 
"O^otmA  v.  Oerrish,  8  Or.  351.    The  statute,  however,  creates  a  presumption 
that  a  child  not  named  or  provided  for  was  unintentionally  omitted:  Pounds  v. 
Daie,  48  Mo.  270;  WetheraU  v.  Harris,  51  Id.  65.    In  Colorado  the  statute 
provides  for  children  bom  after  the  making  of  the  will,  and  not  provided  for 
therein,  unless  it  appears  ' '  by  the  will"  that  there  was  an  intention  to  exclude 
them:  Gen.  L.  of  Colorado  (1877),  p.  031.    So  in  Illinois:  Coth.  E.  S.  (1880), 
p.  543.    In  Kentucky,  where  a  child  is  erroneously  believed  to  be  dead,  or 
iiaa  died  without  the  state  to  the  testator*8  knowledge,  leaving  issue  of  which 
'he  has  no  knowledge,  and  such  child  or  issue  \b  not  provided  for  or  excluded 
'by  the  will,  it  takes  as  in  case  of  intestacy,  unless  it  be  proved  that  the  omis- 
sion was  intentional:  Gen.  Stat,  of  Kentucky  (1873),  p.  836.    See  also  as  to 
^rights  of  a  pretermitted  child  in  Kentucky,  Woodard  v.  Spiller,  25  Am.  Dec 
139.    The  Ohio  statute  makes  similar  provision  for  after-bom  children  and 
children  absent  from  the  state  and  omitted  from  the  will:  2  Ohio  E.  S.  (1880), 
p.  1432.    In  other  states  the  statutory  provision  is  confined  to  after-bom  diil- 
^dren:  3  R.  S.of  New  York  (Banks'  6th ed.),  p.  64;  Pub.  Stat  of  Bhode  Island 
^1882),  p.  472;  South  Carolma  B.  S.  (1873),  p.  444;  2  Thomp.  &  Steg.  Stat,  of 
Tennessee  (1871),  sec.  2193;  Pasch.  Annot.  Tex.  Dig.  (1870),  art  6364.    Sea 
Also  the  note  to  1  Jarman  on  Wills,  Bigelow's  5th  ad.,  129^  whero  the 
iites  of  all  the  states  on  thii  subject  are  rsfefrad  tOb 
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It  is  clear  that  the  principle  upon  which  all  statntes  providing  for  preter- 
mitted children  are  baae<1,  is  that  the  pretermission  was  unintentional,  al- 
though  it  may  not  be  expressly  so  stated  in  the  statute.  To  say  that  a  tes- 
tator may  dispose  of  his  estate  by  a  will  duly  executed,  and  yet  that  he  may 
not  disinherit  any  of  his  heirs,  even  though  he  indicates  a  clear  intention 
to  do  BO^  would  be  abeard.  The  only  question,  therefore,  that  can  properly 
arise  upon  the  construction  of  the  various  statutes  on  this  subject  is  as  to 
what  shall  be  deemed  competent  and  sufficient  evidence  of  an  intentional  ex- 
duaiou  of  heirs  not  provided  for  in  the  will.  The  statute  may  be  so  framed 
aa  to  admit  evidence  of  that  intention  dehors  the  will,  or  it  may  make  the- 
will  itself  conclusiye  on  that  point. 

Wbijt  Will  Debmed  to  Fubnish  SuFnciENT  Eyidbngb  of  Intentional. 
Omission. — ^If  a  testator  expressly  states  in  his  will  that  certain  of  his  chil- 
dren are  not  to  have  any  part  of  his  estate,  there  is  no  room  for  oonstmction^ 
and  such  children  are  of  course  deemed  intentionally  excluded:  Clarkion  v. 
Clarkton,  8  Bush,  055.  And  where  a  merely  nominal  bequest  is  given  to  a 
child,  such  as  one  cent^  or  the  like,  it  furnishes  sufficient  evidence  that  suob 
ohild  was  not  forgotten,  and  that  he  was  not  intended  to  have  any  further 
■hare  in  the  estate:  Church  v.  Crocker,  3  Mass.  17,  dictum;  Ceue  v.  Young^  8 
Minn.  209,  So  the  mere  naming  of  a  ohild  in  a  will  without  gi^Hing  him  any 
legacy  was  held,  under  the  statute  of  1783,  in  Massachusetts,  to  be  sufficient 
to  show  that  he  was  intentionally  excluded  from  a  share  in  the  estate:  Church 
▼.  Crockery  3  Mass.  17.  So  under  the  present  Massachusetts  statute  it  is  set- 
tled that  where  a  child  is  noticed  or  mentioned  in  any  way  in  the  will,  al- 
though it  receives  no  legacy,  it  will  not  be  deemed  to  have  been  omitted  by 
accident  or  mistake:  Loring  v.  Marsh,  2  Cliff.  469.  And  imder  the  Missouri 
■tatute  providing  that  a  testator  shall  -be  deemed  to  die  intestate  as  to  chil- 
dren '*  not  named  or  provided  for"  in  his  will,  it  was  held  that  where  a  tes- 
tator devieed  all  his  property  to  his  wife,  saying,  '*  In  every  other  respect  I 
leave  it  entirely  to  the  will  and  judgment  of  my  said  wife,  Catherine,  how 
and  in  what  manner  she  thinks  proper  to  dispose  of  the  estate  as  well  with 
reference  to  our  child  or  children  as  well  with  reference  to  the  said  J.  B.,'* 
and  died  leaving  one  child,  such  child  was  sufficiently  **  named"  to  show  an 
intentional  exclusion:  Beck  v.  Metz,  25  Mo.  70.  The  case  of  a  child  bom 
after  the  making  of  the  will  ia  within  the  purview  of  the  Massachusetts  stat- 
ute, and  where  all  the  children  living  at  the  execution  of  the  will  receive 
legacies,  an  omission  to  provide  for  an  afterbom  child  is  to  be  deemed  acci* 
dental:  Banero/l  v.  Ive«,  3  Gray,  367.  Express  provision  is,  however,  made 
lor  after-bom  children  in  the  statutes  of  most  of  the  states. 

Naming  Some  Person  Intimately  Connected  with  a  child  or  issue,  not 
provided  for  in  a  will,  has  frequently  been  held  to  be  sufficient  evidence  that 
■uch  child  or  issue  was  not  forgotten  or  accidentally  omitted.  Thus,  where 
the  testator  mentioned  in  his  will  the  husband  of  his  deceased  daughter,  and 
gave  a  legacy  to  one  of  her  children,  it  was  held  to  justify  the  inference  that 
other  children  of  such  daughter,  who  were  not  named  or  provided  for,  were 
not  forgotten,  but  were  intentionally  omitted:  Wilder  v.  Oofts,  14  Mass,  357. 
In  that  case,  the  court  used  the  following  language:  "Wherever,  then,  it  may 
be  fairly  presumed,  from  the  tenor  of  the  will,  or  of  any  clause  in  it,  that  tlie 
testator  intentionally  omits  to  give  a  legacy  or  to  make  a  devise  to  his  ohild, 
or  grandchild  whose  parent  is  dead,  the  court  will  not  interfere.  How  is  the 
case  at  bar  in  relation  to  these  principles  f  Have  we  sufficient  ground  to  say 
that  the  appellant's  wife  was  omitted,  in  the  distribution  of  her  grandfather's 
property,  through  his  forgetfulness  of  her,  or  by  any  mistake?    We  think 
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not.  The  teetator  disooTen  a  fall  and  partioular  recoUeetion  of  her  father* 
and  of  flome  past  dealings  between  them.  He  reoognizee  him  as  his  son-m- 
law,  which  mnst  have  bronght  his  deceased  dan^ter  to  his  recollection.  Ha 
gives  a  legacy  to  one  of  her  children  who  bore  his  name;  by  which  it  appears 
that  the  £iunily  was  in  his  remembrance.  These  two  drcomstances,  we  think, 
bring  this  case  within  the  reason  of  the  former  decisions  of  this  courts  which 
have  been  referred  to.  **  So  where  a  testator  named  in  his  will  two  of  seven 
grandchildren  and  their  father,  it  was  declared  sufficient  to  warrant  the  pre- 
sumption that  the  other  five  grandchildren  were  not  omitted  throngh  forget- 
fnlnesa:  JfemAv.  iS^anftom,  2N.  H.499.  So  where  a  testator  gave  a  bequest 
to  his  son-in-law  by  name,  without  speaking  of  him  as  his  son-in-law,  it  was 
deemed  to  be  a  sufficient  ''naming"  of  the  testator's  daughter,  wife  of  the 
legatee,  to  exclude  the  latter  from  any  share  of  the  estate  under  the  Missouri 
statute:  HochengmUh  v.  Slusher,  26  Mo.  237.  So  where  a  deceased  daughter 
was  named,  without  mentioning  her  children,  it  was  decided  that  the  pre- 
sumption was  that  the  chUdren  were  in  the  testator's  mind,  and  were  inten- 
tionally omitted:  OuUar  v.  Ghrdan,  17  Id.  408.  In  other  words,  the  children 
so  omitted  were  deemed  to  be  sufficiently  "named**  to  satisfy  the  statute, 
iknd,  under  the  Massachusetts  statute,  where  a  testator  gave  a  life-estate  in 
certain  property  to  a  son  who  had  several  children,  and  limited  the  remainder 
over  to  a  charity,  and  the  son  afterwards  died  before  the  decease  of  the  testa- 
trix, and  no  provision  was  afterwards  made  for  the  children  of  such  deceased 
son,  the  omission  was  held  to  be  intentional:  Lormg  v.  Marshy  2  Cliff.  469. 
There  were  other  circumstances  in  that  case,  however,  which  strongly  indi- 
cated that  the  testatrix  did  not  intend  to  provide  for  the  children,  and  there 
was  evidence  also  that  she  had  frequently  so  stated. 

But  naming  the  mother,  and  brothers,  and  sisters  of  an  omitted  grand* 
^ild  will  not  rebut  the  presumption  that  such  omission  was  unintentional, 
where  the  testator's  family  is  very  large,  and  all  of  those  who  would  take  in 
jase  of  intestacy,  except  such  grandchild,  receive  either  substantial  or  nom- 
inal legacies  in  the  will:  Tucker  v.  Bodcn,  18  Pick.  162.  The  reasonable 
presumption  is  rather  that  a  nominal  legacy  would  have  been  given  to  that 
grandchild  also,  if  there  had  been  an  intention  to  disinherit  it.  Of  course, 
the  naming  of  two  of  the  testator's  own  children,  nuses  no  presumption  of 
an  intention  to  disinherit  another,  not  named:  Pounds  v.  Dale,  48  Mo.  270l 
To  extend  the  doctrine  of  vicarious  mention  of  an  omitted  heir  to  such  a 
case,  would  be  tantamount  to  repealing  the  statute.  Indeed,  it  may  well  bo 
doubted  whether  in  any  case  the  omission  of  an  heir,  whether  child  or  grand- 
child, should  be  deemed  intentional  merely  because  some  one  else,  closely  re- 
lated to  him,  is  named  in  the  will.  In  a  well-considered  decision  in  New 
Hampshire  it  is  held,  that  the  naming  of  a  grandson,  and  describing  him  as 
such,  is  not  a  sufficient  reference  to  his  father  or  mother  to  satisfy  a  statuta 
providing  for  children  or  issue  of  children  '*not  named  or  referred  to"  in  tha 
will,  aod  the  broad  doctrine  is  laid  down  that  under  that  statute  *'  the  nam- 
ing of  one  person,  however  closely  related  to  another,  without  more,  is  no 
reference  to  that  other:"  Qiigt  v.  (To^e,  29  N.  H.  533.  Bell,  J.,  who  de- 
livered the  opinion  in  that  case,  strongly  disapproves  of  the  doctrine  of 
AlernU  v.  £bn6om,  and  Wilder  ▼.  OoWy  above  cited.  After  quoting  the  ar- 
guments used  in  those  cases,  he  says:  "We  are  entirely  unable  to  see  why, 
upon  the  same  reasoning,  the  inference  should  not  be  drawn  that  where  a 
testator  named  one  of  his  children,  but  neither  named  nor  referred  to  others, 
the  latter  were  not  omitted  from  forgetfulness."  Further  on  in  the  opinion 
l)u  s.iys:  "  If  the  question  were  new,  and  arose  upon  the  language  of  tiie  ra- 
nged statutes,  we  should  not  hesitate  a  moment  to  decide  that  the  statuta 
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designed  to  lay  down  a  clear,  distinct,  and  perapicaoos  rale,  that  no  tes* 
tator  should  be  understood  to  intend  to  disinherit  one  of  his  children  or 
^grandchildren,  who  are  by  nature  the  first  objects  of  his  bounty,  upon  any 
inference,  or  upon  any  less  clear  evidence  than  his  actually  naming  or  dia> 
tinctly  referring  to  them  personally,  so  as  to  show  that  he  had  them  in  hia 
mind;  it  being  reasonable  to  suppose  that  those  about  the  sick  and  the  aged 
would  not  be  anxious  to  remind  them  of  the  absent  unnecessarily.  This  is  a 
•aimple  and  plain  rule,  easily  understood  and  remembered  by  everybody,  and 
is  in  accordance  with  the  general  impression,  doubtless,  derived  from  tho 
language  of  the  statute." 

Will  and  Ck>DiciL  abb  to  bb  Ck>N8TBUED  toostheb  in  determining  whether 
•children  or  their  issue  not  provided  for  were  intentionally  omitted:  Payne  v. 
Paiffie,  18  Gal.  291;  LaHng  v.  Marshy  2  Cliff.  489;  S.  C,  6  Wall.  337.  If  they 
wte  mentioned  in  either  will  or  codicil,  it  is  sufficient  to  show  that  the  omis- 
aion  to  provide  for  them  was  not  accidental  or  through  forgetfulness:  Payne 
V.  Payne,  18  Gal.  291.  So  where  the  testator  omits  to  mention  soma 
of  his  children,  but  refers  to  and  adopts  another  will  in  which  they  ara 
flamed,  it  is  sufficient:  Oerrish  v.  Oerrish,  8  Or.  351.  In  that  case  a  wife  in 
making  her  will  referred  to  and  adopted  the  provisions  of  a  former  will  of  her 
husband,  in  which  certain  children  not  provided  for  in  her  own  will  were 
named. 

EzTBursio  EviDKNOE  AS  TO  INTENTION,  Admissibilitt  OF. — ^It  Is  well  set- 
tled in  Massachusetts,  in  accordance  with  the  doctrine  of  the  principal  case, 
that  parol  or  other  evidence  dehors  the  will  is  admissible  to  determine  whether 
an  omission  to  provide  for  an  heir  not  named  therein  was  intentional:  (7of»- 
verse  v.  Wales,  4  Allen,  512;  RamsdUl  v.  Wentvoorth,  101  Mass.  125;  S.  0., 
106  Id.  320;  BucHey  v.  Otrard,  123  Id.  %\  Loring  v.  Marsh,  2  Cliff.  490;  S. 
O.,  6  Wall.  337.  Therefore,  former  wills  by  the  testator  containing  the  same 
omissions  are  admissible:  Ccmverse  v.  WaleSy  4  Allen,  512.  So  also  prior 
declarations  of  the  testator:  Id.  But  where  a  child  born  after  the  making  of 
the  will  was  not  provided  for,  whOe  some  provision  was  made  for  all  thoaa 
living  at  the  date  of  the  will,  but  the  bulk  of  the  estate  was  given  to  the  wife* 
it  was  held  that  evidence  of  declarations  made  by  the  testator  to  Ms  wife  sub- 
aequent  to  the  birth  of  the  after-born  child,  to  the  effect  that  she  would  have 
all  there  was,  was  too  vague  and  indefinite  to  establish  an  intentional  omissions 
Bancrqfi  v.  Ives,  3  Gray,  367.  Where  a  testator  gave  his  whole  estate  to  his 
wife  and  her  heirs  forever,  to  her  and  their  sole  and  separate  use,  thereby  dis- 
inheriting his  children,  it  was  held  that  in  order  to  show  that  the  omission  to 
provide  for  them  was  unintentional,  evidence  was  adrnlssibl^  to  prove  that 
the  testator  understood  that  he  had  provided  for  them  by  giving  his  wife  only 
«  life  estate  in  the  property,  and  that  at  her  death  it  would  be  equally 
divided  among  his  children:  RamsdUl  v.  WejUworih,  101  Mass.  125.  On  the 
•other  hand,  where  a  wife  devised  all  her  estate  to  her  husband  without  men- 
tioning her  children,  it  was  held  that  to  show  that  such  omission  was  inten- 
tional, evidence  was  admissible  to  prove  that  the  testatrix  was  a  woman  of 
great  intelligence,  very  fond  of  her  children,  and  devoted  to  her  husband,  in 
whom  she  had  the  utmost  confidence,  and  that  her  husband  was  equally  at- 
tached to  her,  thus  justifying  the  inference  that  she  was  willing  to  trust  the 
welfare  of  the  children  to  him,  and  so  purposely  left  her  whole  property  to 
liun:  Buckley  v.  Gerard,  123  Id.  8. 

In  several  of  the  states  it  has  been  definitely  determined  that  parol  evi- 
dence is  inadmissible  to  show  whether  or  not  a  testator's  omission  of  any  of 
ids  children  or  their  issue  was  intentional,  but  tlie  question  must  be  deter* 
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mined  by  the  will  itself:  OarrautTs  BskUe,  35  GaL  336;  Bradley  v.  Bradley^ 
24  Mo.  311;  Pounds  v.  Dale,  48  Id.  270;  Charf  v.  Chare,  6  R.  L  407,  nearly- 
all  citing  and  oommenting  upon  the  principal  cu;.j  a,  t!.>;i?iKling  upon  the- 
peculiar  language  of  the  Massachusetts  statute.  In  Qarraud'ti  Estate,  35  Cal. 
342,  Crockett,  J.,  delivering  the  opinion,  says:  "But  the  case  of  Wilson  v. 
Fosket,  6  Mete  400,  is  cited  as  an  authority  in  point  to  support  the  Tiews  of 
respondent's  counsel.  The  Massachusetts  statute  differs  very  materially 
from  ours,  and  the  concluding  clause  is  as  follows,  to  wit:  'unless  it  shall 
appear  that  such  omission  was  intentional,  and  not  occasioned  by  any  mis- 
take or  accident.'  The  last  part  of  this  clause  ia  not  found  in  our  act,  and 
we  think  is  the  key  to  the  decision  in  Wilson  v.  FoakeL  It  opens  the  door 
for  proof  on  the  question,  whether  or  not  the  omission  resulted  from  mistake 
or  accident.  It  could  not  well  appear  from  the  will  itself  that  a  mistake  had 
been  committed,  nor  that  accident  had  caused  the  testator  to  omit  his  chil- 
dren. Hence,  when  the  statute  provides  for  proof  on  these  subjects,  it  is 
necessarily  implied  that  evidence  dehors  the  will  would  be  admissible.*'  In 
Colorado,  as  stated  in  the  first  paragraph  of  this  note,  the  statute  expressly 
provides  that  the  intention  to  exclude  must  appear  "by  the  will,"  in  order  to- 
shut  out  an  omitted  child  from  any  share  of  the  estate.  In  Kentucky,  on 
the  other  hand,  parol  evidence  of  the  testator's  intention  is  made  admissiUe- 
by  statute:  Kentucky,  Gen.  Stat.  (1873),  p.  836. 

BuBBKK  ov  Pboof  is  on  those  claiming  that  the  omission  of  a  child  from 
a  will  was  intentional,  under  the  Massachusetts  General  Statutes,  c.  02,  sec. 
26.  This  is  the  dear  inference  from  the  use  of  the  words  "  unless  it  appears," 
etc.:  JtamsdiU  v.  Wentworth,  106  Mass.  320. 

MiscBLLANEOUS  Mattxbs. — ^The  provision  made  in  the  Massachusett* 
statutes  for  the  case  of  a  child  or  grandchild  omitted  in  a  will,  applies  only 
where  the  estate  is  such  as  the  person  omitted  could  inherit,  if  there  were  no 
will.  It  does  not  apply,  therefore,  where  the  testator  has  only  a  power  of 
appointment;  for  a  "power  Ib  not  a  descendible  inheritance:"  Blagge  v. 
MileSf  I  btory,  426.  An  illegitimate  child,  not  provided  for  in  the  will  of 
its  mother,  can  not  take  imder  the  Massachusetts  statute,  because  the  term 
"  children"  does  not  include  an  ill^timate  child:  Ken^  v.  Barker,  2  Gray^ 
035.  The  omission  to  provide  for  a  child  in  a  will,  though  unintentional, 
furnishes  no  groimd  for  objecting  to  the  probate  thereof,  but  the  remedy  ie 
after  probate,  by  construction,  modifying  its  effect:  Doane  v.  Lake,  32  Me. 
268.  The  validity  of  the  will  is  not  affected  by  any  such  omission,  and  the 
remedy  of  the  child  not  provided  for  is  not  by  suit  to  set  the  will  aside; 
Schneider  v.  Koesier,  54  Mo.  500.  Such  child  takes  by  descent,  independent 
of  the  will,  but  takes  also  as  tenant  in  common  with  the  devisees  under  the- 
will:  Pearson  v.  Pearson,  46  Cal  609. 


Allis  v.  Billings. 

[6  MROUiV,  41S.] 

Dbbd  ov  Imbakb  Pxbson  is  Voidablx  only  and  not  void,  though  unreoorded» 
and  may  be  confirmed  by  him  on  restoration  to  sanity  by  receiving  the 
purchase  money. 

Wbit  of  entry  to  recover  certain  land.    The  tenant  relied 
upon  a  deed  from  the  demandant  for  the  premises  in  question 
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and  seveial  other  tracts  of  land,  which  deed  was  produced  in- 
evidence,  but  which,  it  seems  from  the  opinion,  had  not  been 
recorded.  It  also  appeared  that  the  demandant  had  reoeived- 
several  jmyments  on  the  note  given  for  the  purchase  money. 
He  did  not  offer  to  return  the  note  or  the  money.  The  demand- 
ant claimed  that  he  was  insane  when  the  deed  was  executed, 
and  also  that  it  was  obtained  by  undue  influence.  The  evidence 
tended  to  show  that  the  demandant  had  been  insane  at  intervals 
for  a  number  of  years  before  and  since  the  execution  of  the 
deed.  The  tenant  asked  the  court  to  instruct  the  jury,  among 
other  things,  that  if  they  should  find  that  the  demandant  was 
insane  when  he  made  the  deed,  but  afterwards  became  saxfe,  and 
while  sane  ratified  the  contract  by  receiving  payments  and  th& 
like,  the  action  could  not  be  miuntained.  The  court,  however, 
charged  that  if  the  demandant  was  insane  when  the  deed  was- 
exeouted  it  was  absolutely  void,  and  that  the  demandant's  receiv- 
ing payments  on  the  note  for  the  price  after  he  became  sane 
would  be  no  bar  to  his  recovery  of  the  land.  The  jury  found 
that  the  demandant  was  insane  when  the  deed  was  executed. 
They  made  no  finding  as  to  the  alleged  imdue  influence,  and 
the  evidence  on  that  point  need  not  be  stated.  There  was  to  be 
a  new  trial  if  the  instructions  were  incorrect,  otherwise  judg- 
ment on  the  verdict. 

HurUington,  for  the  tenant. 

WelUs  and  Ibrbes,  for  the  demandant. 

By  Court,  Dbwet,  J.  The  question  raised  in  the  present  casfr 
is,  whether  the  deed  of  one  who  is  insane,  at  the  time  of  the  exe* 
cution  thereof,  is  void  absolutely,  or  merely  voidable.  The 
term  ''  void,"  as  applicable  to  conveyances  or  other  agreements, 
has  not  at  all  times  been  used  with  technical  precision,  nor  re- 
stricted to  its  peculiar  and  limited  sense  as  contradistinguished 
from  ''voidable;"  it  being  frequently  introduced,  even  by  legal 
writers  and  jurists,  where  the  purpose  is  nothing  further  than  ta 
indicate  that  a  contract  was  invalid,  and  not  binding  in  law. 
But  the  distinction  between  the  terms ''  void"  and  **  voidable"  in 
their  application  to  contracts,  is  often  one  of  great  practical  im- 
portance; and  whenever  entire  technical  accuracy  is  required, 
the  term  "  void"  can  only  be  properly  applied  to  those  contracts* 
that  are  of  no  effect  whatsoever;  such  as  are  a  mere  nullity,  and 
incai)able  of  confirmation  or  ratification. 

This  question,  then,  arises:  Is  the  deed  of  a  person  non  com- 
pos mentis  of  such  a  character  that  it  is  incapable  of  oonfirma* 
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tion?  This  point  is  not  now  for  the  first  time  raised,  bat  has 
been  the  subject  of  comment  both  by  elementary  writers  and  in 
judicial  opinions.  Mr.  Justice  Blackstone  in  his  Commentaries, 
vol.  2,  p.  291,  states  the  doctrine  thus:  *'  Idiots  and  persons  of 
non-sane  memory,  infants,  and  persons  under,  duress,  are  not 
totally  disabled  to  convey  or  purchase,  but  sub  modo  only,  for 
their  conveyances  and  purchases  are  voidable,  but  not  actually 
void.''  Chancellor  Kent  says:  **  By  the  common  law,  a  deed 
made  by  a  person  non  compos,  is  voidable  only,  and  not  void:** 
2  Kent's  Com.,  4th  ed.,  451.  In  WaU  v.  Maxvoea,  6  Pick.  217, 
this  court  adopted  the  same  principle,  and  directly  ruled  that 
the  deed  of  a  non  compos,  not  under  guardianship,  was  not  void, 
but  voidable.  Such  a  deed  conveys  a  seisin  to  the  grantee,  and 
the  deed,  to  that  extent,  is  valid,  until,  by  entry  or  action,  the 
same  is  avoided.  MUcheU  v.  Kingman,  Id.  431,  is  to  the  like 
effect.  In  Seaver  v.  Phelps,  11  Id.  806  [22  Am.  Dec.  372],  the 
contracts  of  insane  persons  are  noticed  as  contracts  not  abso- 
lute void,  but  voidable. 

It  may  seem  somewhat  absurd  to  hold  that  a  deed  should  have 
any  effect,  when  wanting  in  one  of  the  essential  elements  of  a 
valid  contract,  viz.,  that  of  parties  capable  of  giving  an  assent 
to  such  contract.  But  this  objection  as  strongly  applies  to  cases 
of  deeds  executed  by  infants,  who  are  alike  wanting  in  capaciiy 
t\)  make  a  binding  contract.  Yet  this  principle  of  giving  so 
much  effect  to  the  contract  as  removes  it  beyond  that  of  a  mere 
nullity,  and  renders  it,  to  some  present  purposes,  effectual,  and 
susceptible  of  complete  future  ratification,  is  well  settled  and 
understood  as  to  infants  who  enter  into  contracts;  and  it  will  be 
found  that  there  is  a  common  principle  on  this  subject,  alike  ap* 
plicable  to  the  inability  of  a  contracting  party,  arising  from 
lunacy  or  infancy.  The  civil  and  the  common  law  writers  group 
together  idiots,  madmen,  and  infants,  as  parties  incapable  of 
contracting  for  want  of  a  rational  and  deliberate  consenting 
mind:  1  Story  on  Eq.,  sec.  223,  and  authorities  there  cited. 

It  is  true  that  the  rule  of  the  common  law,  as  held  at  one 
time,  seemed  to  sanction,  in  one  particular,  a  most  unwarrant- 
able distinction  between  the  cases  of  deeds  made  by  persons 
non  compos,  and  those  made  by  infants;  holding  that  the  former 
could  not  be  avoided  by  the  party,  upon  the  ground  that  no  man 
of  full  age  should  be  admitted  to  stultify  himself,  although  it 
allowed  privies  in  blood,  or  privies  in  representation,  after  the 
death  of  the  non  compos,  to  avoid  the  deed,  on  the  ground  of 
incapacity  in  the  grantor.    This  distinction  has  not  been  adopted 
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by  our  courts.  On  Che  oonizaiy,  we  hold  that  such  conveyanoe 
by  one  non  compos  mentis  m&j  be  avoided  by  himself,  as  in  the 
case  of  an  infant  grantor.  This  principle  was  directly  recog- 
niased  in  the  case  of  MUcheU  v.  Kingman,  5  Pick.  431.  Indeed, 
the  English  role  has,  in  modem  times,  been  often  questioned  in 
England;  and  in  the  courts  of  our  sister  states,  it  has  received 
little,  if  any,  sanction:  1  Story  on  Eq.,  sec.  225,  and  cases  there 
cited. 

It  was  urged  by  the  demandant's  counsel,  that  the  doctrine, 
that  the  deed  of  a  non  conipos  person  was  voidable  only,  and  not 
void,  was  to  be  limited  to  feoffinents,  or  cases  where  there  is 
lively  of  seisin,  or  what  is  equivalent,  and  would  not  embrace  a 
conveyance  by  an  unrecorded  deed.  But  we  do  not  think  that 
such  a  distinction  can  be  maintained.  As  between  the  grantor 
and  grantee,  such  unrecorded  deed  is  good  and  effectual,  by  force 
of  our  statute;  and  the  effect  of  such  a  conveyance  would  be  to 
vest  the  title  of  the  grantor  in  the  grantee  immediately  upon 
the  execution  of  the  deed,  and  before  the  same  is  recorded: 
MdrshaU  v.  Msk,  6  Mass.  31  [4  Am.  Dec.  76].  A  deed  made  in 
proper  form,  and  duly  acknowledged  and  recorded,  is,  in  this 
commonwealth,  equivalent  to  a  feoffinent  with  liveiy  of  seiein: 
Samea  v.  Brewer,  2  Pick.  197  [13  Am.  Dec.  406].'  Without  the 
registry,  where  the  deliveiy  of  the  deed  is  accompanied  by  the 
surrender  of  the  possession  of  the  conveyed  premises  to  the 
grantee,  the  effect  would  be  the  same,  as  to  the  conveyance  by  a 
non  compos,  as  would  result  from  a  feoffment  made  by  him.  A 
deed  of  bargain  and  sale,  it  is  said,  places  the  grantee  upon  the 
footing  of  a  feoffment,  as  it  passes  the  estate  by  the  delivery  of 
the  hand;  such  grants  or  deeds  as  take  effect  by  delivery  of  the 
hand 'being  voidable  only:  Somes  v.  Brewer,  supra;  Zotwh  v. 
Parsons,  3  Burr.  1804.  We  come,  therefore,  to  the  result,  that 
the  deeds  of  infants  and  insane  persons*are  alike  voidable,  but 
neither  are  absolutely  void. 

Upon  the  trial  of  the  present  action,  the  plaintiff  put  his  case 
upon  two  distinct  grounds:  1.  That  he  was  insane  at  the  time 
he  executed  the  deed  under  which  the  tenant  derives  his  title; 
2.  That  the  deed  was  obtained  by  undue  influence  and  fraud  on 
the  part  of  the  tenant.  Upon  both  these  points  the  plaintiff 
introduced  evidence.  What  was  the  extent  of  the  evidence  upon 
the  latter  ground,  and  what  would  have  been  the  finding  of  the 
jury  upon  that  point,  we  have  no  means  of  judging.  This  was 
a  distinct  and  independent  ground,  and  one  which,  if  found  in 
&vor  of  the  demandant,  might  have  been  decisive  of  the  case. 
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bat  which,  in  the  final  disposition  of  the  cause,  was  not  conaid* 
ered  or  passed  upon  by  the  jury.  All  the  evidence,  therefore, 
bearing  upon  this  point,  is  now  to  be  treated  as  if  never  offered,, 
and  the  sole  inquiry  for  our  consideration  is,  whether  the  in* 
structions  of  the  court  were  such  in  matter  of  law,  that  the  ver- 
dict may  be  maintained,  taken  as  it  was  upon  the  first  ground 
solely. 

The  presiding  judge  ruled,  as  a  matter  of  law,  that  a  deed  of 
an  insane  person  was  absolutely  void.  Under  this  ruling,  aU 
that  was  required  of  the  demandant  to  entitle  himself  to  a  ver- 
dict in  his  favor,  was  to  show  a  temporaiy  insanity  at  the  time 
of  the  execution  of  the  deed.  No  matter  what  might  have  oc- 
curred subsequently,  or  how  soon  afterwards  the  demandant 
might  have  been  restored  to  a  sound  mind;  no  matter  what  act» 
of  confirmation  may  have  been  done  by  him,  or  however  fully 
he  may  have  adopted  and  ratified  the  transaction  by  the  receipt 
of  money,  or  other  valuable  consideration  paid  for  the  land; 
still  the  legal  title  in  the  land  would  be  in  him.  This  was  the 
necessary  result  of  the  doctrine,  that  the  deed  of  a  non  compo9 
was  absolutely  void,  while,  if  it  had  been  held  only  voidable^ 
these  subsequent  acts  of  the  party  might  materially  afi^t  the 
verdict  of  the  juiy.  But  adopting,  as  we  do,  the  principle  that 
the  deed  of  an  insane  person  is  only  voidable,  this,  while  it 
gives  the  insane  grantor  full  power  and  authority  to  avoid  his 
deed,  and  thus  furnishes  full  protection  to  him  against  all  acts 
injurious  to  his  interests,  done  while  he  was  non  compos,  alsa 
entitles  the  other  party  to  set  up  the  deed,  if  he  can  show  a 
ratification  or  adoption  of  it  by  the  grantor,  after  he  is  restored 
to  a  sound  mind.  If  the  grantor,  when  thus  capable  of  acting, 
and  with  full  knowledge  of  his  previous  acta,  and  of  the  nature 
and  extent  of  them,  will  deliberately  adopt  and  ratify  them;  if 
he  will  knowingly,  and  in  the  exercise  of  his  proper  faculties, 
take  the  benefit  of  a  contract  made  while  he  was  insane;  it  is 
competent  for  him  to  do  so.  But  the  consequence  will  be,  to 
give  force,  effect,  and  legal  validity  to  his  contract  which  was 
before  voidable. 

In  the  present  case,  therefore,  upon  the  point  first  relied 
upon  in  the  defense,  viz.,  that  the  demandant  was  insane  when 
he  executed  the  deed,  the  jury  should  have  been  instructed  that 
this  fact,  if  established,  rendered  the  deed  voidable,  and  that  it 
was  competent  for  the  demandant  to  avoid  it  on  that  grotmd,  if 
not  estopped  by  his  subsequent  acts,  done  while  in  his  right 
mind:  but  that  a  voidable  deed  was  capable  of  confirmation;  and 
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that,  if  the  grantor,  in  his  lucid  intervals,  or  after  a  general  res^^ 
toration  to  sanity,  then  being  of  sound  mind,  and  well  knowing 
and  understanding  the  nature  of  the  contract,  ratified  it,  adopted 
it  as  a  valid  contract,  and  participated  in  the  benefits  of  it,  bj 
receiving  from  the  purchaser  the  purchase  money  due  on  the 
contract,  this  would  give  efiect  to  the  deed,  and  render  the  same 
valid  in  the  hands  of  the  grantee,  and  would  thus  become  effect- 
ual to  pass  the  lands,  and  divest  the  title  of  the  grantor.  Such 
instructions  would  have  presented  the  question  in  issue  in  a 
different  aspect  to  the  jury,  and  might  have  led  to  a  different 
fiult  upon  the  only  point  upon  which  they  passed. 
Verdict  set  aside,  and  a  new  trial  granted. 


Deed  of  Insakb  Person,  whether  Void  or  Voidable,  and  Who  mat 
Avoid:  See  the  note  to  Jacknn  v.  King^  15  Am.  Dec.  364.  See  also  Watt  v. 
HUC9  BeirB,  36  Id.  578,  and  the  note  thereto,  referring  to  other  cases  on  th« 
eame  subject.  To  the  point  that  deeds  and  other  contracts  of  insane  persons, 
before  inquisition,  are  voidable  only  and  not  void,  the  principal  case  is  dted 
and  approved  in  Arnold  v.  JOchmond  Iron  Works,  1  Gray,  434;  Cfibaon  v. 
Soper,  6  Id.  283;  ffalUU  v.  Oaies,  1  Cnsh.  2d8;  Carrier  v.  Sears,  4  Allen,  337; 
Hotoe  ▼.  Howe,  99  Mass.  98;  Brown  v.  ffodgdoTi,  31  Me.  67;  Hovey  v.  Hobmm^ 
^  Id.  453;  AUen  v.  BerryhUl,  27  Iowa,  545;  Cole  v.  Cole,  5  Sneed,  63;  EaUm  v. 
Eaton,  37  N.  J.  L.  117.  So  where  the  statute  expressly  provides  that  oonvey- 
imces  or  contracts  made  by  a  person  '*  while  of  unsound  mind**  *  *  shall  be  void,** 
it  will  be  held  not  to  apply  to  contracts  before  iuquisition:  Crotue  v.  ffotnum^ 
19  Ind.  35.  From  the  voidable  nature  of  contracts  of  insane  persons,  it  follows 
that  they  may  be  ratified  by  the  party  on  becoming  sane  by  any  distinct  act  of 
recognition:  Howe  v.  Howe,  99  Mass.  98.  So  in  case  of  a  marriage  contracted 
by  such  a  person:  Cole  v.  CoU,  5  Sneed,  63.  And  a  party  may,  during  a  lucid 
interval,  ratify  a  contract  made  while  he  was  insane:  Brown  v.  Hodgdon,  31 
Me.  67.  Or  if  he  continues  insane  his  heirs  may  ratify  the  contract  after  his 
death:  Hovey  v.  Hobeon,  53  Id.  453.  The  sane  party  to  a  contract  can  not 
take  advantage  of  the  insanity  of  the  opposite  party  to  avoid  such  contract: 
Howe  V.  Howe,  99  Mass.  98.  Where  a  grantor  who  was  insane  at  the  mak- 
ing of  a  deed  undertakes  to  avoid  it  on  becoming  sane,  he  must  restore  the 
consideration:  AmM  v.  Richmond  Iron  Works,  1  Gray,  434.  But  he  may  sue 
by  his  guardian  to  recover  the  land  while  he  is  still  insane,  without  first  re- 
storing the  consideration,  where  he  has  done  nothing  to  ratify  the  deed:  OiHh 
mm  V.  Soper,  6  Id.  283.  In  Pinkerton  v.  Sargent,  102  Mass.  571,  it  is  held 
that  a  widow  can  not  make  a  binding  waiver,  while  insane,  of  a  benefit  given 
lier  by  her  husband's  will,  nor  can  her  guardian  do  so  for  her,  citing  the  prin- 
eipal  case. 

"  Void*'  and  **  Voidabue"  Often  Conjounded. — ^To  the  point  that  the  terms 

"void*'  and  *' voidable"  are  often  confounded  by  jurists  and  legislators,  and 

the  former  term  used  where  the  latter  is  meant,  the  principal  case  is  cited  in 

Van  'Shaaek  v.  Rotbins,  96  Iowa,  204,  and  Terria  v.  Anehauer,  14  Ohio 

4Bt.85. 
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Saskill  v.  Dudley. 

[6  Mroai^.  646.] 

MmnKR  OF  CoBPO&ATioN  CAN  KOT  Impkaoh  Judomknt  AOAnraT  IT,  by  evi- 
dence showing  that,  on  the  merits,  it  was  erroneously  rcoorered,  in  an 
action  of  trsspass  brought  by  him  against  the  judgment  creditor  for  sei» 
ing  his  property  on  the  execution  issned  on  such  Judgment. 

BOBOOL  DiBTBIOTS  ARB  QUASI  GOBPOaATIONa. 

EXSCUnON  AOAIKST  80HOOL  DlSTaUOT  MAT  BK  LlTIXD  OV  InBIVIDUAL  PbOF* 

XBTT  of  an  inhabitant  of  the  district,  in  Massachusetts,  without  first  re> 
sorting  to  corporate  property. 

Tbbspass  in  the  common  pleas,  for  taking  and  carrying  away 
certain  wood  belonging  to  the  plaintiff.  The  facts  were  that 
the  wood  was  seized,  by  the  defendant's  direction,  by  a  deputy 
sheriff  on  an  execution  issued  upon  a  judgment  recovered  by 
the  defendant  in  an  action  against  the  inhabitants  of  the  second 
school  district  in  Mendon,  on  a  contract  for  building  a  school- 
house  for  the  district.  The  judgment  was  recovered  by  default, 
there  being  no  appearance  on  behalf  of  the  defendants  in  that 
action,  and  the  present  plaintiff  offered  evidence  to  impeach  the 
judgitient  and  to  show  that  it  was  erroneously  recovered  because 
the  defendant  had  not  performed  his  contract  with  the  district. 
He  claimed  the  right  to  introduce  such  evidence  because  he  was 
not  a  party  to  the  action  and  was  not  served  with  process  there- 
in, but  was  one  of  the  minority  in  the  district,  not  having  voted 
for  the  contract  sued  on.  The  evidence  was  rejected.  The 
plaintiff  claimed  also  that  his  individual  property  was  not  sub* 
ject  to  the  levy  of  an  execution  against  the  district,  but  that  if 
it  was,  certain  properly  of  the  district  should  first  have  b^en 
seized  and  sold  and  its  proceeds  applied  to  the  execution;  but 
the  court  ruled  against  him,  and  directed  a  verdict  for  the  de- 
fendant. Verdict  for  the  defendant  accordingly,  and  the  plaint- 
iff brought  the  case  on  exceptions  to  the  rulings  of  the  court. 

BarUm  and  HdlleU,  for  the  plaintiff. 

Washburn^  for  the  defendant. 

Bjr  Court,  Shaw,  G.  J.  Several  questions  arise  upon  these  ex- 
ceptions, besides  the  main  question,  to  which  the  attention  of  the 
court  has  been  more  particularly  directed.  The  first  is,  whether 
in  this  action,  the  plaintiff  should  have  been  allowed  to  impeach 
the  judgment  rendered  in  favor  of  the  present  defendant,  by 
evidence  tending  to  show  that  it  was  erroneous  and  ought  not 
to  have  been  rendered.  The  court  are  of  opinion  that  the  judge 
of  the  court  of  common  pleas  did  right  in  excluding  such  evi- 
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dence.  This  is  an  action  of  trespass  for  taking  certain  wood^ 
the  property  of  the  plaintiff,  and  the  defendant  seeks  to  justify 
the  taking,  under  a  judgment  and  execution,  for  the  satisfaction 
of  which  he  insists  that  the  defendant  was  liable.  If  the  action 
will  lie  at  all,  it  would  equally  well  lie  against  the  officer,  as  a 
joint  or  sole  trespasser.  The  admission  of  this  evidence  would 
sanction  the  principle,  that  an  officer,  or  persons  acting  with  or 
under  him  in  the  service  of  an  execution,  may  be  charged  as 
trespassers,  on  evidence  going  behind  the  judgment,  and  show- 
ing that,  on  the  merits,  the  judgment  creditor  ought  not  to  have 
recovered;  which  would  be  contrary  to  first  principles.  Besides; 
eveiy  member  of  a  corporation  is  so  far  privy  in  interest  in  a 
suit  against  the  corporation,  that  he  is.  bound  by  a  judgment 
against  it:  Brewer  v.  New  OUmcestery  14  Mass.  216.  What  is 
the  extent  of  his  personal  liability  under  it,  is  a  veiy  different 
question,  depending  on  rules  applicable  to  the  different  kinds 
of  corporations. 

Another  ground  of  defense  taken  was,  that  the  school  district 
had  corporate  property,  on  which  the  execution  might  have 
been  satisfied,  and  if  the  present  plaintiff's  property  were  liable 
at  all,  it  could  not  be  taken,  if  there  was  corporate  property, 
which  might  be  taken,  until  such  corporate  property  had  first 
been  taken  and  applied.  It  is  very  questionable,  upon  the  facts 
stated,  whether  there  was  any  corporate  property,  on  which  the 
execution  might  have  been  levied;  but  the  decisive  answer,  we 
think,  is,  that  if  the  original  defendant  (the  present  plaintiff), 
was  liable  at  all,  it  is  because  all  the  members  of  the  quasi  cor- 
poration were  sued  by  their  aggregate  name,  all  were  liable  as 
parties  and  original  debtors,  and  the  judgment  creditor  had  his 
election,  in  the  first  instance,  to  levy  upon  the  corporate  prop- 
erty, or  on  the  property  of  one  or  more  of  the  members  of  the 
corporation,  as  in  the  case  of  towns. 

This  leads  to  the  principal  question,  whether  a  judgment 
creditor,  having  an  execution  against  a  school  district,  as  now 
constituted  by  the  laws  of  the  commonwealth,  can  take  the 
property  of  the  individual  inhabitants  of  such  district  to  satisfy 
his  execution.  This  is  an  important  question,  and  one,  we  be- 
lieve, which  has  not  been  directly  decided.  Indeed,  it  is  com- 
parative but  a  few  years  since  school  districts  have  been  invested 
with  the  functions  of  corporations,  to  the  extent  to  which  they 
are  now  carried  by  law.  This  is  probably  the  reason  why  the 
question  has  not  arisen  before. 

The  general  rule  undoubtedly  is,  that  members  of  corporations 
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are  not  personally  responsible  for  the  satisfiiction  of  judgments 
recovered  against  the  corporate  body.  But  it  has  long  been  held 
in  this  oonunonwealth,  that  where  the  inhabitants  of  towns  are 
charged  by  law  with  the  performance  of  duties,  and  made  liable 
to  a  suit  theref or,  the  individual  members  are  liable  to  the  satis- 
faction of  the  judgment.  The  suit  seems  to  have  been  regarded 
as  an  action  against  the  individual  persons,  siied  by  a  collective 
name,  as  a  corporation,  rather  than  as  a  suit  against  a  corpora- 
tion, strictly  so  considered.  This  rule  is  sup})osed,  by  Mr.  Dane, 
1x>  be  founded  on  immemorial  usage:  5  Dane's  Abr.  158.  This 
rule  was  affirmed,  and  the  authorities  on  which  it  rests  were 
fully  stated,  and  the  same  rule  held  to  apply  to  parishes,  in  a  re- 
cent case:  Chase  v.  Merrimack  Bank,  19  Pick.  564  [31  Am.  Dec. 
163]. 

Taking  the  rule,  then,  to  be  well  settled  by  authority,  as  it  ap- 
plies to  towns  and  parishes,  the  question  now  is,  whether  it 
applies  to  school  districts.  The  cases  are  strictly  analogous. 
Originally,  towns  might,  and  in  many  instances  did,  exercise  the 
functions  of  parishes,  by  providing  for  the  support  and  mainte- 
nance of  public  worship,  and  the  erection  of  houses  therefor. 
If,  in  that  state,  a  judgment  had  been  rendered  against  a  town, 
for  a  debt  due  from  such  town,  in  its  parochial  capaoily,  each 
inhabitant  would  have  been  liable  for  its  payment.  This  con- 
sideration, no  doubt,  was  one  strong  reason  why  when  the  pa- 
rochial functions  of  towns  were  transferred  to  a  distinct  body, 
organized  as  a  parish,  the  inhabitants  and  members  of  such  par- 
ish should  be  liable  to  the  same  responsibility  for  its  debts  as  if 
the  organization  had  remained  unchanged.  And  it  appears  to 
us,  that  the  case  of  inhabitants  of  school  districts  is  strictly 
analogous.  They  are  quasi  corporations  of  the  same  kind,  con- 
stituted in  the  same  manner,  and  charged  with  the  same  duties, 
and  invested  with  like  powers.  It  is  optional  with  towns  to  di- 
vide their  territory  into  school  districts,  or  not.  They  may,  if 
they  choose,  provide  school-houses  for  the  town,  at  its  own  ex- 
pense, and  contract  debts  therefor,  which,  upon  judgment  and 
•execution  obtained  against  the  town,  each  individual  inhabitant 
would  be  bound  to  satisfy:  B.  S.,  c.  23,  sec.  21.  But  if ,  as  a 
matter  of  convenience,  and  in  pursuance  of  a  power  given  to 
towns  therefor,  they  prefer  to  divide  the  town  into  school  dis- 
tricts, and  the  inhabitants  of  each  district  are  charged  with  the 
laame  duties,  in  regard  to  the  building,  purchase,  or  hiring  of  a 
-school-house  for  the  district,  which  would  otherwise  have  de- 
Tolved  on  the  whole  town,  why  should  they  not  be  in  like  man- 
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ner  liable  for  the  debts  of  the  district,  to  the  same  extent  ta 
^hich  they  would  haTe  been  liable,  as  inhabitants  of  the  town, 
for  a  similar  debt  incurred  bj  the  town  ?  The  effect  of  this  pro* 
Tision  of  law,  we  think,  was  simply  to  make  the  inhabitants  of 
«ach  district  a  qiMsi  corporation  for  a  limited  and  specific  pur- 
pose, to  exercise  the  same  powers  as  towns,  and  to  the  same 
extent  be  liable  to  the  same  duties  and  obligations,  as  the  inhab- 
itants of  towns  are  liable  to,  in  like  cases.  School  districts,  so 
tar  as  they  are  corporations,  are  corporations  of  the  same  kind 
as  towns,  organized  for  the  same  purposes,  charged  with  the 
fiame  duties,  and  therefore  the  court  are  of  opinion,  that  when 
judgment  is  recoTered  against  them,  the  individual  inhabitants 
4ire  liable  for  the  satisfaction  of  the  execution  on  such  judgment, 
in  the  same  manner  as  the  inhabitants  would  be  for  a  similar 
judgment  and  execution  against  the  town. 
Exceptions  overruled. 

School  Districts  akb  School  Teustbis  ark  Quasi  GoBPOBAXioire:  Sm- 
Andrews  y.  Sstes,  26  Am.  Deo.  521;  McLoud  v.  8ea)y,  27  Id.  689;  CanneU  ▼• 
Woodard,  37  Id.  173,  and  notes;  Whitney  v.  Stow,  111  Mass.  370,  citing  th« 
principal  case. 

Execution  against  School  District  mat  bx  Levied  on  Individual 
Property  of  an  inhabitant  of  the  district:  McLoud  v.  Selby,  27  Am.  Deo 
^689.  See  the  note  to  that  case  as  to  the  liability  of  property  of  members  ot 
other  quasi  corporations  to  seizure  on  execution  against  the  corporation.  In 
JRichardsan  v.  BuUerfield,  6  Gush.  194,  it  is  said  that  the  liability  of  individ- 
ual inhabitants  of  towns  and  school  districts  in  Massachusetts  for  the  defaults 
of  the  corporation  is  founded  on  immemorial  usage,  and  it  is  held  that  the  doc- 
trine does  not  apply  to  the  members  of  poll  parishes  or  religious  societies  organ- 
ized by  voluntary  associations  under  an  act  of  incorporation,  without  regard  to 
Ideographical  boundaries.  So  it  is  held  in  Lydl  v.  Board  ofSupervisorB  qfSi, 
<Jlair  County,  3  McLean,  582,  and  Emeric  v.  Oilman,  10  Gal  404,  that  this 
Massachusetts  doctrine  does  not  apply  in  Michigan  or  California,  so  as  to  len- 
der the  property  of  a  citizen  of  a  county  subject  to  execution  on  a  judgment 
against  the  county;  all  citing  the  principal  case. 

Member  of  Quasi  Corporation  is  Bound  bt  Judgment  against  it  on 
which  his  property  is  seized,  and  can  not  dispute  its  validity:  McLoud  v. 
Selby,  27  Am.  Dec.  689.  As  to  how  far  and  for  what  purposes  members  of 
•uch  corporations  are  deemed  parties  to  suits  against  it,  see  the  note  to  that 
case.  See  also  Wood  v.  Hartford  Fire  Ins.  Co.,  33  Id.  395,  as  to  members  of 
other  corporations  being  deemed  parties  to  suits  against  such  corporations  for 
oertain  purposes.  That  a  judgment  against  a  corporation  is  conclusive  against 
the  members  of  it  as  to  the  existence  of  the  debt  for  which  the  judgment  is 
cendered,  is  held,  in  Thayer  v.  Jiew  England  Lithographic  Co.,  168  Mass.  528, 
io  be  wall  settled,  citing  the  principal 
Am.  Dio.  Vol.  XZXIZ— 48 
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ElLBUBK    V.  AdA^W. 

[7  MnoALv,  88.] 

Enoar  or  Wat  otbb  Uninolosxd  Land  Attaohxd  to  SoHooii-HouBBr 
doiignedly  left  opeo  for  oonvenienoe  oronuonent,  can  not  be  acquired  hy 
an  adjacent  proprietor,  by  merely  paning  OTer  the  land  in  oomiyon  with 
thoee  for  whose  nae  it  is  appropriated,  for  any  number  of  years,  although 
his  use  is  more  freqaent  than  theirs,  and  a  marked  path  is  worn  thereby, 
and  although  he  occasionally  levels  spots  gnllied  by  the  rain,  snch  na» 
being  regarded  as  permissivB  and  not  adverse,  unless  there  Lb  some  de- 
cidve  act,  indicating  an  exclusive  use  under  a  clium  of  right,  such  as 
making  a  wrought  way,  paved  or  graveled,  or  otherwise  fitted  for  use. 

TBxnma  of  Inoobporatsd  Aoadskt  oan  Aoqxtisk  Bight  or  Wat  o^er  its 
land  by  advene  use,  but  more  unequivocal  acts  of  adverse  and  uninter- 
rupted possession  are  required  of  him  than  of  a  stranger. 

Advbbu  Ubi  Kom  bx  Unihtebbupted  for  twenty  years  to  give  a  right  of 
way  over  unindosed  land,  and  inclosing  the  land  terminates  the  use. 

SuooaasiTX  Advxbsb  Possessions  of  grantor  and  grantee  can  not  be  "tacked" 
to  make  out  a  title  where  there  was  an  intonral  between  them  during 
which  the  grantor's  possession  was  not  adverse. 

TB18PA8S  on  the  case  for  stopping  up  a  way  claimed  by  the 
plaintifEs  over  land  of  the  Ghx>ton  Academy.  The  defense 
was,  that  the  defendant  closed  the  way  by  direction  of  the 
tmstees  of  the  academy.  The  plaintifEs  claimed  the  right  of 
way  as  appurtenant  to  a  tract  of  land  owned  by  them,  adjoining 
the  academy  grounds.  The  plaintiffs  derived  title  to  their  land 
through  mesne  conyeyances  from  one  James  Brazer,  who  owned 
the  same  in  May,  1805,  and  until  his  death  in  1818.  His  son, 
William  F.  Brazer,  then  became  owner,  under  the  will  of  his 
fiither,  and  occupied  the  land  until  1822,  when  he  conveyed 
to  one  Ammidon.  There  was  evidence  that  prior  to  Jamea 
Brazer's  ownership,  there  was  a  house  on  his  lot,  built  by  a 
former  owner,  and  that  the  said  owner  was  accustomed  to 
pass  over  the  academy  grounds  to  a  highway.  The  hous^ 
that  formerly  stood  on  the  plaintiffs'  lot  was  burnt  in  1801, 
and  James  Brazer  built  another  house  there  in  1805,  and 
both  he  and  his  successors  continued  to  use  the  alleged  way  over 
the  academy  lot.  There  was,  however,  another  passage-way  ta 
the  highway,  down  a  steep  hill,  which  was  more  frequently  used, 
except  by  heavily  loaded  teams.  The  academy  lot  was  unin- 
dosed, and  remained  so  until  it  was  fenced  in  1841,  which  was- 
the  trespass  complained  of.  It  appeared  that  along  the  alleged 
way  the  grass  was  worn  away  by  travel,  and  that  the  way  wa» 
used  not  only  by  Brazer  and  his  successors,  but  also  by  the  oc- 
tants of  the  academy  bmlding  for  the  purpose  of  carting 
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wood,  and  that  the  academy  boys  used  the  whole  academy  lot 
as  a  play-ground,  and  all  persons  passed  freely  over  it  in  any 
direction.  There  was  evidence  that  while  Brazer  was  owner, 
he,  on  one  occasion,  carted  gravel  upon  the  path  and  repaired  it 
at  a  point  where  it  had  been  gullied  by  the  rain.  When  Ammi- 
don  was  owner  he  filled  up  a  gully  in  the  path  and  carted  dirt 
along  the  path,  so  as  to  make  better  passing  over  it.  On  a  sub- 
sequent occasion  a  surveyor  of  the  highway  dug  a  ditch  along 
the  side  of  the  highway,  which  cut  off  the  path,  but  upon  the  re- 
monstrance of  the  party  who  then  owned  the  plaintiffs'  lot,  he 
filled  up  the  ditch.  It  was  proved  by  the  defendant  that  James 
Brazer,  during  all  the  time  he  owned  the  lot,  until  his  death,  in 
1818,  was  one  of  the  trustees  of  the  academy,  and  that  his  son 
William  F.  was  elected  a  trustee  in  1820,  and  continued  so  to 
be  until  after  his  conveyance  to  Ammidon.  A  nonsuit  was  en- 
tered; the  court  below  being  of  opinion  that  as  Brazer  was  one 
of  the  trustees,  his  use  of  the  way  was  to  be  deemed  merely 
permissive,  and  that  the  possession  of  William  F.  Brazer,  prior 
to  being  chosen  trustee,  could  not  be  tacked  to  that  of  Ammi- 
don and  his  successors  to  make  out  a  right  of  way  by  adverse 
possession.  The  propriety  of  this  opinion  was  submitted  for 
the  consideration  of  the  whole  court. 

B.  Bussed  and  E.  B.  Edar,  for  the  plaintiffs. 

Farley  and  Mellen^  for  the  defendant. 

By  Court,  Shaw,  0.  J.  The  question  is,  whether  the  plaintiffs^ 
owners  of  an  estate  adjoining  the  academy  lot,  acquired  a  right 
of  way  over  that  lot,  by  the  adverse  and  uninterrupted  use  of 
such  way,  by  themselves  and  the  former  owners  and  occupiers 
of  the  estate,  under  the  circumstances  set  forth  in  the  report. 
The  rule,  we  think,  is,  that  where  a  tract  of  land,  attached  to  a 
public  building,  such  as  a  meeting-house,  town-house,  school- 
house,  and  the  like,  and  occupied  with  such  house,  is  designedly 
left  open  and  uninclosed,  for  convenience  or  ornament,  the  pas- 
sage of  persons  over  it,  in  common  with  those  for  whose  use  it 
is  appropriated,  is,  in  general,  to  be  regarded  as  permissive,  and 
under  an  implied  license,  and  not  adverse.  Such  a  use  is  not 
inconsistent  with  the  only  use  which  the  proprietors  think  fit  to 
make  of  it;  and  therefore,  until  they  think  proper  to  inclose  it, 
such  use  is  not  adverse,  and  will  not  preclude  them  from  inclos- 
ing it  when  other  views  of  the  interests  of  the  proprietors  render 
it  proper  to  do  so.  And  though  an  adjacent  proprietor  may 
make  such  use  of  the  open  land  more  frequently  than  another, 
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yet  the  same  rule  will  apply,  nnless  there  be  some  decisive  act, 
indicatiiig  a  separate  and  exdusive  use,  under  a  daim  of  right. 
A  regularly  formed  and  wrought  way  across  the  ground,  paved, 
macadamized,  or  graveled  and  fitted  for  use  as  a  way,  from  his 
own  estate  to  the  highway,  indicating  a  use  distinct  from  any 
use  to  be  made  of  it  by  the  proprietors,  would,  in  our  opinion, 
be  evidence  of  such  exclusive  use  and  claim  of  right.  So  would 
be  any  plain,  unequivocal  act,  indicating  a  peculiar  and  exclu- 
sive claim,  open  and  ostensible,  and  distinguishable  from  that 
of  others.  But  the  fact  that  a  particular  track  or  line  was  a 
little  more  worn  and  marked  by  travel,  than  the  general  sur&ce 
of  the  lot,  or  that  the  adjacent  proprietor  had  occasionally 
leveled  a  spot  gullied  by  the  rain,  could  scarcely  be  regarded, 
independently  of  other  proof,  as  indicative  of  a  daim  of  righ^ 
First  Pariah  in  OUmcester  v.  Beach^  2  Pick.  60,  note. 

In  the  present  case,  the  court  are  of  opinion  that  there  is  no 
evidence  of  the  use  of  this  way,  by  any  of  the  plaintiff's  prede- 
cessors, until  James  Brazer  built  a  house  there  in  1805;  nor  after 
that  time,  of  any  use  so  exdusive,  peculiar,  or  different  from 
that  of  all  others  having  occasion  to  pass  and  repass,  as  to 
found  a  claim  of  right  for  a  way  over  this  open  lot,  attached 
to  and  occupied  with  the  academy.  The  fact  that  James  Brasfier 
and  his  son  were,  for  a  greater  part  of  the  time,  trustees  of 
Oroton  Academy,  and  members  of  the  corporation  in  which  the 
estate  was  vested,  is  to  be  taken  into  consideration,  we  think,  in 
weighing  the  evidence.  For  alUiough  the  relation  was  not  such 
as  to  preclude  them  from  taking  an  easement  by  actual  grant, 
or  from  acquiring  one  by  such  unequivocal  acts  of  adverse  and 
iminterrupted  possession  as  to  prove  a  grant;  yet  doubtful  or 
equivocal  acts  will  not  be  so  readily  deemed  adverse,  as  those  of 
a  stranger  having  no  rights  in  the  estate,  and  charged  with  no 
duty,  growing  out  of  his  fiduciary  relation,  to  protect  and  pre- 
serve it.  Many  of  the  same  acts  which,  in  a  stranger,  having 
no  right,  and  charged  with  no  duty,  ought  to  be  deemed  ad- 
verse, and  attributed  to  a  claim  of  right,  would,  in  the  case  of 
a  trustee  and  corporator,  be  regarded  as  permissive,  and  dona 
under  an  implied  license  from  himself  and  his  associates. 

If  the  acts  of  Ammidon  and  others,  who  came  in  under  Will« 
inm  F.  Brazer,  in  1822,  can  be  considered  as  indicating,  mora 
unequivocally,  a  daim  of  right,  they  would  not  a^ul  the 
plaintiffs,  because  they  do  not  prove  an  uninterrupted  daim 
for  twenty  years;  the  trustees  of  the  academy  having  passed  a 
vote  in  1841,  directing  the  land  to  be  indosed,  and  the  waj 
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oat  off.    The  court  axe  therefore  of  opinion  that  the  nonsuit 
mnst  stfind. 

Uhikolosbd  Lands,  Rioht  of  Wat  otxb:  See  ^m$  ▼.  DaitU,  M  Am. 
Deo.  681,  note  683;  Worratt  y.  Mhoada^  30  Id.  274,  note  278,  where  other 
cases  in  this  series  are  collected. 

Trs  pbikcipal  GA8S  IS  GiTBD  in  OommonweaUh  ▼.  Al^  6  Meta  246;  and 
in  Harper  ▼.  Pariah  of  Advent,  7  Allen,  480,  to  the  point  that  passing  over 
nninclosed  lands  creates  no  title  to  them.  The  persons  passing  over  them 
are  not  trespassers,  bat  they  acqoire  no  rights;  and  the  lawful  owners  majr 
fence  them  in,  or  otherwise  use  them,  at  their  own  pleasure.  It  is  also  die* 
tiwgnished  in  PMCnam  v.  Bowker,  U  Cosh.  546. 


Btttleb  V.  Fagb. 

(7  MSTOAZV,  40.] 

FiDcruBBS  Plaobd  on  Mobtoaosd  Land  by  thb  Mostoaoob  ars  permanentiy 
annexed  to  the  freehold,  and  if  sold  by  the  mortgagee  before  payment  of 
the  mortgage,  and  removed  by  the  pnrchaser,  the  mortgagor  or  his  rep* 
resentatives  can  not  maintain  trover  against  snoh  pnrchaser. 

Unhnishbd  Dwellino^housb  Set  on  Blocks  laid  in  the  gronnd,  and  in^ 
tended  to  remain  on  the  land,  is  a  fiztnre.  So  also  is  an  nnfinished 
building  standing  on  posts  fixed  in  the  gromid,  intended,  but  never  used, 
for  temporary  occupancy. 

Tboteb  brought  in  the  common  pleas  by  the  plaintiff,  as  ad« 
ministrator  of  one  Gonollj,  for  certain  lumber,  constituting  the 
materials  of  two  buildings  erected  bj  Conollj  on  certain  land 
mortgaged  by  him  to  one  Crosby,  the  defendant  having  pur- 
chased said  buildings  of  Crosby,  after  Conolly's  death,  and 
having  removed  the  same  from  the  premises.  It  appeared  that 
OonoUy  mortgaged  the  land  to  Crosby  in  1840,  after  having 
executed  a  prior  mortgage  to  other  parties.  In  May,  1841» 
Conolly  began  the  erection  of  the  two  buildings  in  question. 
One  of  them  was  intended  for  a  permanent  dwelling-house,  and 
"was  built  on  blocks  laid  in  the  ground.  The  other,  a  smallez 
building,  was  erected  on  posts  set  in  the  ground,  and  was  in- 
tended for  occupancy  until  the  dwelling-house  was  completed. 
Neither  of  the  buildings  was  ever  finished  or  used  for  any  pur- 
pose. In  December,  1841,  the  prior  mortgagees  took  possession 
of  the  mortgaged  premises  for  condition  broken.  Conolly  sub« 
sequently  paid  them  all  that  was  then  due  on  their  mortgage, 
but  did  not  repossess  himself  of  the  land.  He  died  in  May, 
1842,  and  Crosby,  the  second  mortgagee,  afterwards  sold  the 
buildings  to  the  defendant,  who  removed  the  matierials  composing 
them,  and  refused  to  deliver  them  to  the  plaintiff  on  demand* 
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Terdict  for  the  defendant,  under  the  direction  of  the  ooort,  to 
which  the  plaintiff  excepted. 

B.  F.  BuUer,  pro  se. 

KnowleSf  for  the  defendant,  stopped  bj  the  court. 

By  Court,  Sniiw,  C.  J.  All  buildings  erected  and  fixtures 
placed  on  mortgaged  premises,  by  the  mortgagor,  must  be  re- 
garded as  permanentlj  annexed  to  the  freehold.  They  go  to 
enhance  the  value  of  the  estate,  and  will  therefore  inure  to 
the  benefit  of  the  mortgagee,  so  far  as  they  increase  his  security 
for  his  debt;  and  to  the  same  extent  they  enhance  the  value  of 
the  equity  of  redemption,  and  thereby  inure  to  the  benefit  of 
the  mortgagor:  Winslow  y.  Merchards'  Ins.  Co.,  4  Mete.  306  [38 
Am.  Dec.  368].  There  is  no  necessily  to  adopt  any  liberal  rule 
in  regard  to  fixtures,  to  enable  a  mortgagor  to  remove  what  he 
has  erected  at  his  own  expense;  because  he  has  the  full  benefit 
of  all  such  improvements  when  he  regains  the  estate  by  redemp- 
tion, which  he  may  do,  simply  by  payment  of  his  actual  debt. 
The  general  rule  of  the  common  law,  therefore,  that  what  is 
fixed  to  the  freehold  becomes  part  of  the  really,  and  passes 
with  it,  has  its  full  effect,  in  regard  to  things  erected  on  the 
land  by  an  owner,  who  subsequently  mortgages  the  land,  and 
also  in  regard  to  things  erected  by  the  mortgagor  after  the 
mortgage.  It  was  argued  that  a  mortgagor  in  possession  is 
tenant  of  the  mortgagee,  and  then  authorities  were  cited  to 
show  that  temporary  buildings,  erected  by  a  tenant  at  his  own 
expense,  might  be  removed.  This,  we  think,  is  founded  on  a 
fallacy.  It  is  often  said,  that  a  mortgagor  is  tenant  at  will  to 
the  mortgagee.  It  would  be  more  accurate  to  say  that  in  many 
respects  he  is  like  a  tenant  at  will.  As  between  mortgagor  and 
mortgagee,  the  fee  vests  in  the  latter,  by  operation  of  the  deed; 
but  so  long  as  the  mortgagor,  without  the  entry  of  the  mort- 
gagee, continues  in  possession,  that  possession  is  rightful,  and 
of  course  he  must  be  considered  a  tenant.  But  he  is  not  liable 
for  rent,  and  in  that  respect  is  not  like  a  tenant,  but  an  owner 
occupying  his  own  land.  But  the  likeness  fails  in  another  partic- 
ular, which  renders  the  relation  of  landlord  and  tenant,  and  the 
rules  adapted  to  that  relation,  inapplicable:  If  a  tenant  for 
years  erects  fixtures  at  his  own  exi>en8e,  and  for  his  own  use,  as 
such  tenant,  if  he  could  not  remove  them  at  or  before  the  ex- 
piration of  the  term,  he  would  lose  the  cost  of  them;  which 
would  be  manifestly  inequitable.  But  if  the  same  thing  is  done 
by  a  mortgagor,  he  has  an  ample  remedy,  in  his  power  to  re- 
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-deem  the  freehold.  In  truth,  a  mortgagor,  adding  boildings 
4Uid  fixtures  to  the  freehold  which  he  has  hypothecated,  is  much 
more  like  an  owner  adding  to  his  own  estate,  than  like  a  tenant 
adding  value  to  the  estate  of  another. 

The  court  are  of  opinion  that  both  of  the  buildings,  as  de- 
scribed, were  fixtures.  The  larger  was  an  unfinished  dwelling<* 
house,  intended  to  stand  on  the  land  where  it  was  erected,  as 
«n  improvement  of  the  realty;  the  other  was  a  smaller  building, 
standing  on  posts  fixed  in  the  ground.  They  were  both  of  them 
4hus  annexed  to  the  realty.  Whether  the  removal  of  these 
buildings,  by  the  second  mortgagee,  was  waste,  as  against  the 
£rst  mortgagee,  or  in  what  way  the  second  mortgagee  would  be 
liable  to  account  for  them,  on  a  redemption  by  Conolly,  or  any 
person  claiming  under  him,  we  need  not  now  inquire.  At  the 
time  of  Conolly's  decease,  the  fee  of  the  mortgaged  premises, 
4IS  between  him  and  his  mortgagees,  was  in  the  latter,  and  the 
removal  of  these  buildings  by  either  of  them  vested  no  proi>eriiy 
in  the  materials,  in  his  representative;  and  therefore  this  action 
of  trover  can  not  be  maintained.  [See  Fryaii  v.  The  SuUivan 
<7o.,6Hill,  116.] 

Fectubbs,  Rulb  ab  to:  See  Despatch  Line  v.  Bellamy  M.  Co,,  87  Am.  Bea 
1203,  note  219,  where  other  oases  In  this  series  are  ooUected. 

The  fbikgipal  cask  is  oitkd  to  the  point  that  fixtures  erected  on  mori> 
^{iged  premises  by  the  mortgagor,  become  part  of  the  freehold,  and  can  nol 
be  removed  or  otherwise  disposed  of  by  him,  while  the  debt  secored  by  the 
mortgage  remains  unpaid:  Cole  v.  Stuart,  11  Cnsh.  182;  King  v.  Johnrnm,  7 
Gray,  242;  Bliee  v.  WMtney,  9  Allen,  115;  McLamghlm  v.  Noah,  14  Id.  188| 
Eunt  V.  Bay  StaU  Iran  Co.,  97  Mass.  283;  Ex  parU  Amee^  7  Kat  Bank  Beg. 
^36;  8.  C,  1  Low.  666. 


COUGHUN  V.  KnOWLES. 

[7  IfXTOALF,  67.] 
PUBOHASKa     HAVING     PaID    MoKET    ON    CONTRACT    WITHOf    SXATUTB    09 

Frauds,  either  to  the  vendor  or  to  a  third  person,  to  be  paid  to  him  on 
the  execution  of  a  conveyance,  can  not  recover  the  same  on  the  ground 
of  the  invalidity  of  the  contract,  if  the  vendor  is  ready  and  willing  to 
perform  it. 

AssuiiPSiT  in  the  common  pleas  for  money  had  and  zeceivedi 
to  recover  a  certain  stun  deposited  with  the  defendant  by  the 
plaintiff,  to  be  paid  to  one  McNulij  upon  his  malring  a  convey- 
-ance  or  conveyances  for  certain  premises.  The  agreement  "was, 
that  the  defendant  should  examine  the  title,  and  that  McNnliy 
should  make  or  procure  such  conveyances  as  the  defendani 
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should  pronounce  sufficient,  and  that  the  plaintiff  should  ao-^ 
oept  the  same.  The  defendant  examined  the  title,  and  finding 
the  same  to  be  in  certain  other  parties,  MoNulty  procured  con- 
vejances  to  be  executed  bj  them,  which  the  defendant  pro- 
nounced to  be  sufficient  to  give  a  good  title,  and  notified  the 
plaintiff  thereof.  McNulty  afterwards  tendered  these  oonvej- 
ances  to  the  plaintiff,  who  refused  to  accept  the  same,  saying 
that  he  would  not  take  the  land,  though  he  did  not  doubt  that 
the  deeds  were  good  enough.  He  afterwards  notified  the  de- 
fendant that  he  should  not  go  on  with  the  contract,  and  that  he 
would  get  back  the  money  if  he  could.  Some  CTidence  was  in- 
troduced, tending  to  show  that  one  of  the  parties  executing  the 
deeds  referred  to  was  an  alien.  The  court  instructed  the  jury 
that  if  there  was  no  express  agreement,  the  plaintiff  was  not  re- 
quired to  complete  the  contract,  unless  McNuliy  gave  a  good 
title,  aVid  that  a  conveyance  by  an  alien  would  not  pass  a  good 
title.  The  jury  were  instructed,  however,  to  find  for  the  de- 
fendant, if  they  should  be  satisfied,  1.  That  the  agreement  was 
that  the  money  was  to  be  paid  to  McNulty  if  he  should  procure 
such  conveyances,  to  be  executed  and  tendered  as  the  defendant 
should  pronounce  sufficient,  and  that  he  had  done  so  before  the 
plaintiff  gave  the  defendant  notice  that  he  would  not  go  on  with 
the  contract;  or  2.  That  the  deeds  were  tendered,  and  that  the 
plaintiff  made  no  objection  to  the  deeds,  but  said  that  they  were 
good  enough,  and  that  McNulty  could  keep  the  money  if  he 
would;  or  8.  That  when  the  defendant  notified  the  plaintiff  of 
the  completion  of  the  conveyances,  the  latter  made  no  objection 
to  the  titie.  The  jury  were  also  requested  to  state,  if  they  found 
for  the  defendant,  on  which  ground  they  did  so.  Verdict  for 
the  defendant  on  all  the  grounds.  The  plaintiff  excepted  to  the 
instructions. 

B.  F.  BuOer,  for  the  plaintiff. 

Hophinson,  for  the  defendant. 

By  Court,  Dewet,  J.  The  plaintiff  contends  that  the  contract 
between  himself  and  John  McNulty,  as  to  the  subject  of  the  de- 
posit of  the  money  with  the  defendant,  which  is  now  sought  to 
be  recovered  from  him,  as  so  much  money  held  to  the  use  of  the 
plaintiff,  was  invalid  and  inoperative  in  law,  inasmuch  as  it  was 
an  oral  contract  concerning  the  sale  of  land,  and  so  within  the 
statute  of  frauds:  B.  S.,  c.  74,  sec.  1.  This  is  true,  and  would 
be  a  good  answer,  if  the  party  offering  proof  of  such  contract 
had  offered  the  same  to  sustain  an  action  to  enforce  such  contract. 
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and  to  compel  a  oonTejance  of  the  land,  or  to  recoTer  damages 
for  the  failure  so  to  do.  But  it  is  equally  true,  that  the  provisions 
of  the  statute  are  not  so  broad  as  to  entitle  a  party,  who  has  en- 
tered into  an  oral  contract,  by  which  he  is  to  receive  a  convey- 
ance of  land,  and  towards  payment  for  which  he  has  made 
advances  in  money,  to  set  aside  such  contract  as  a  nullity,  and 
reclaim  the  money  so  advanced,  the  other  party  being  no  way  in 
fault,  but  being  both  able  and  ready  to  perform  his  contract,  and 
to  make  the  conveyance  in  the  manner  stipulated  by  the  oral 
agreement.  The  principle  is  veiy  well  settled,  that  no  such 
right  exists,  in  the  case  just  supposed,  to  reclaim  the  money, 
upon  the  ground  that  the  contract  is  within  the  statute  of  frauds: 
Lane  v.  Shackfordy  5  N.  H.  130;  Duncan  v.  Baird,  8  Dana,  101; 
Shaw  V.  Shaw,  6  Yt.  75;  Chit.  Con.,  5th  Am.  ed.,  306,  note. 
There  was  here  no  failure  of  consideration,  until  McNulty  should 
refuse  to  comply  with  the  terms  of  his  contract,  or  neglect  to 
perform  what  he  had  stipulated  to  do,  upon  the  payment  of  the 
money.  Had  he  thus  refused,  a  different  case  would  be  pre- 
sented; but  upon  the  state  of  facts  reported,  no  such  failure  is 
shown,  and  as  between  the  original  contracting  parties,  the 
plaintiff  could  not  have  reclaimed  the  money,  if  paid  by  him  to 
McNulty  on  such  a  contract. 

Has  the  plaintiff  any  better  right  to  reclaim  it  from  the  defend- 
ant ?  If  this  money  had  remained  in  the  plaintiff's  own  hands, 
it  is  quite  clear  that  he  could  not  have  been  compelled  to  pay 
the  same  to  McNulty  upon  an  oral  agreement  for  the  sale  of 
land,  and  he  might  have  rested  his  defense  upon  the  statute  of 
frauds.  But  he  parted  with  his  money;  he  can  not  be  said  to 
have  left  it  in  the  hands  of  his  servant  or  agent,  with  the  power 
on  his  part  to  reclaim  it  at  pleasure,  and  to  forbid  its  being  paid 
over  to  McNulty.  The  money  was  placed  in  the  hands  of  the 
defendant,  under  a  written  contract  executed  by  him,  and  the 
terms  of  this  contract  show  that  he  held  it  for  McNulty  depend- 
ent only  upon  the  condition  that  McNulty  performed  his  part  of 
the  agreement.  The  two  receipts  given  by  the  defendant  for  the 
money,  as  well  that  delivered  to  the  plaintiff  as  that  given  to 
McNulty,  state  that  the  money  deposited  with  the  defendant  was 
to  be  paid  to  McNulty  when  he  should  complete  the  contract  on 
his  part.  The  effect  of  thus  placing  the  money  in  the  hands  of 
the  defendant  was  to  render  it  irreclaimable  by  the  plaintiff,  ex- 
cept in  case  of  failure  on  the  part  of  McNulty  to  fulfill  his  agree- 
ment. The  jury  have  passed  upon  the  facts  in  controversy 
between  the  parties.    They  have  found  the  agreement  to  be  such 
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«8  the  defendant  alleged  it  to  be;  that  instruments  of  conyejanoe 
were  completed  bj  McNnlfy,  in  conformity  with  the  terms  of  the 
oral  agreement;  that  thej  were  such  as  were  deemed  sufficient  by 
the  person  selected  by  the  parties  to  judge  in  the  matter;  that 
these  deeds  were  duly  tendered  to  the  plaintiff;  and  that  when  they 
were  tendered,  the  plaintiff  made  no  objection  to  the  want  of 
title  in  the  grantors,  and  did  not  refuse  to  accept  the  deeds  for 
that  cause. 

It  seems  to  us,  that  upon  the  facts  found  by  the  jury,  and 
upon  the  rules  of  law  already  stated,  the  plaintiff  is  not  entitled 
to  recover,  and  that  the  verdict  was  properly  taken  for  the  de- 
fendant. 

Exceptions  overruled. 

Statutb  or  F&AUDS. — ^In  PipUn  v.  James,  34  Am.  Bee  852,  it  was  de- 
"cided  that  numey  paid  on  a  contract  for  sale  of  lands,  which  was  within  the 
statute,  could  be  recovered  back.  In  IAmcqU  v.  Ifehutre,  33  Id.  602,  it  was 
decided  that  suit  may  be  brought  on  a  parol  contract  for  the  sale  of  lands, 
after  the  same  has  been  fully  executed,  and  nothing  remains  to  be  done  ex- 
cept to  pay  over  the  purchase  price.  See  also  note  to  that  case,  (K>4»  where 
other  cases  on  this  subject  in  this  series  are  collected. 

TuE  FBiKCiFAL  CASH  IS  dTBD  in  the  f  oUowiug  cases  in  support  of  the  doo- 
trino  that  whenever  money  has  been  paid  upon  a  parol  contFact  for  the  sale  of 
land,  it  can  not  be  recovered  back,  if  the  vendor  is  willing  to  perform  the  oon* 
tract  on  his  part:  King  v.  WiUiamSf  5  Gray,  44;  Congdon  v.  Perry,  13  Id.  4% 
Wetherbee  v.  PoUer,  99  Mass.  361;  Diehhuon  v.  Lee^  106  Id.  6S0. 


SiroKE  V.  Vabney. 

BviDKiroB  OF  Plaintiff's  GsNBaAL  Bab  Chabagteb  nr  Libbl  is  admlMi* 
ble  in  mitigation  of  damages  under  the  general  issue,  though  Justifioatm 
is  pleaded,  and  the  court  may  permit  such  evidence  to  be  introduced  after 
'    the  plaintiff's  rebuttal  of  the  evidence  in  justification. 

Tbespass  on  ibe  case  in  the  common  pleas,  for  an  alleged  libel, 
-charging  the  plaintiff  with  cruelty  to  his  child.  Plea,  the  gen« 
•end  issue,  with  a  specification  of  defense  justifying  the  publica- 
tion. The  publication  being  admitted,  the  defendant  introduced 
some  evidence  in  justification,  and  then  offered  evidence  that 
before  the  publication  the  plaintiff's  general  reputation  as  a  man 
of  moral  worth  was  bad;  but  the  evidence  was  rejected.  After 
evidence  on  behalf  of  the  plaintiff  in  rebuttal  of  the  evidence  in 
justification,  the  evidence  as  to  character  was  again  offered,  and 
the  judge  reconsidered  his  decision  and  admitted  it.  Verdict  for 
the  plaintiff  for  nominal  damages.    The  plaintiff  excepted  to  the 
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admission  of  the  eridenoe  as  to  oharaoter:  1.  That  it  was  not  ad* 
miBfidhle  at  all;  and  2.  That  if  admissible,  the  oonrt  oould  not 
4Klmit  it  at  that  stage  of  the  bial. 

B.  F.  BuOer,  for  the  plaintiff. 

J.  O.  Abbott^  tor  the  defendant. 

By  Court,  Dewxt,  J.  The  first  question  raised  in  this  case  is, 
whether  the  defendant  can,  in  an  action  of  slander,  tinder  the 
general  issue  accompanied  with  a  notice  that  the  defendant  will 
offer  evidenoe  to  establish  the  truth  of  the  charge,  in  justifica- 
tion, give  in  evidence  the  general  character  of  the  plaintiff  in 
mitigation  of  damages.  This  question  is  not  new,  but  one  that 
has  ofteQ  risen,  and  been  the  subject  of  consideration.  It  was 
much  discussed  in  the  case  of  Foot  v.  Tracy y  1  Johns.  46,  where 
it  arose,  however,  tmder  the  single  plea  of  the  general  issue,  but 
was  not  decided;  the  members  of  the  court,  who  gave  opinions, 
being  equally  divided.  Kent  and  Thompson,  JJ.,  were  for  its 
^admission,  and  Livingston  and  IbmpMns  ccmira.  In  a  later  case, 
reported  in  Anthon,  252,  Sprimjiaiein  v.  Field,  Spencer,  J.,  took 
occasion  to  remark,  that  he  had  no  doubt  about  the  admissibility 
of  the  evidence  offered  in  the  case  of  Foot  v.  Dracy,  1  Johns.  46, 
but  for  particular  reasons  connected  with  that  case,  he  forboreto 
ozpress  any  opinion  on  the  hearing  of  the  same.  In  Paddock  v. 
Salisbury,  2  Cow.  811,  the  question  came  again  before  the  supreme 
•court  of  New  York,  when  it  was  held  that  evidence  of  general 
dbaracter  was  admissible  in  mitigation  of  damages,  under  the 
general  issue,  which  was  the  only  plea  filed  in  that  case. 

This  subject  was  much  considered  in  the  case  of  Bool  v.  King, 
7  Cow.  618.  The  court  there  held  that  public  reports  of  the 
facts  stated  in  the  libel  were  inadmissible  as  evidence  in  mitiga- 
tion of  damages,  where  a  plea  in  justification  had  been  filed, 
alleging  the  truth  of  the  matter  stated  in  the  libel;  but  they  also 
held  that  the  general  character  of  the  plaintiff  was  put  in  issue 
in  an  action  of  slander,  without  regard  to  the  pleading  or  notice 
of  defense  on  the  part  of  the  defendant.  Chief  Justice  Savage 
«ays:  ''  Under  any  circumstances,  the  defendant  may  show  that 
the  plaintifi*s  reputation  has  sustained  no  injury,  because  he  had 
no  reputation  to  lose."  "  The  rule  is  admitted,  that  the  general 
oharacter  may  be  attacked,  because  this  is  relied  upon  as  the 
ground  of  damages,  and  the  plaintiff  is  supposed  at  all  times  to 
be  prepared  to  sustain  his  general  character."  See  also  Inman 
y.  Foster,  8  Wend.  602,  ace.  Mr.  Greenleaf ,  in  his  treatise  upon 
•evidence,  vol.  1,  sec.  55,  says:  **  Whether  evidence  impeaching 
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the  plaintiffs  general  character  is  admissible  in  an  action  of  slan* 
der,  as  affecting  the  damages,  is  a  point  which  has  been  much 
controverted,  but  the  weight  of  authority  is  in  favor  of  admit- 
ting such  evidence/'    In  2  Stark.  Ev.  369,  it  is  said  that  in  ac- 
tions of  slander,  where  the  defendant  has  not  justified,  evidence 
of  the  plaintiff's  bad  character  is  admissible  in  reduction  of  dam- 
ages; and  in  page  878,  the  iftuthor  says:  ''  General  evidence  of 
bad  character  seems  to  be  admissible,  although  the  defendant 
has  justified  that  the  imputation  is  true,  for  if  the  justification 
should  fail,  the  question  as  to  the  quantum  of  damages  would 
still  remain."    And  such  evidence  has  been  held  admissible,  in 
North  Carolina,  Ohio,  and  Kentucky,  when  a  justification  and 
the  general  issue  are  both  pleaded:  Vick  v.  Whitfidd^  2  Hayw. 
222;  Devoii  v.  Greenfield,  5  Ohio,  225;  EasOand  v.  CaldweU^ 
2  Bibb,  21  [4  Am.  Dec.  668];  CaUotoay  v.  Mddlekm,  2  A.  E. 
Marsh.  872  [12  Am.  Dec.  409].    See  aJso  Sa%oyer  v.  HopkiM, 
9  Shepley,  268.    In  New  York,  as  before  seen,  such  evidence  has 
been  admitted,  where  the  general  issue  has  been  the  only  plea. 
So  in  Connecticut,  Pennsylvania,  South  Carolina,  and  New 
Hampshire:  Brunson  v.  Lynde,  1  Root,  854;  Austin  v.  Hanchei, 
2  Id.  148;  Henry  v.  Norwood^  4  Watts,  347;  Buford  v.  McLiiny^ 
1  Nott  &  M.  268;  Sawyer  v.  EifeH,  2  Id.  511  [10  Am.  Dec.  633]; 
Laims  V.  SneUy  6  N.  H.  413  [25  Am.  Dec.  468].    See  also  Waisrfi 
V.  Jone%,  8  Port.  442  [29  Am.  Dec.  261]. 

In  our  own  cases,  we  shall  find  that  the  general  principlea 
stated  in  Lamed  v.  Buffinton,  3  Mass.  546  [3  Am.  Dec.  185], 
bear  upon  this  question.  The  precise  question  of  the  compe- 
tency of  evidence  touching  the  plaintiff's  moral  character  was 
there  waived,  as  no  such  evidence  was  embraced  in  the  proposed 
proof.  But  it  was  ruled,  that  it  was  competent  to  give  in  evi- 
dence the  plaintiff's  rank  and  condition  in  life,  either  on  the 
general  issue,  or  a  traverse  of  a  justification;  and  the  reasons 
assigned  are,  that  '*  the  degree  of  injury  the  plaintiff  may  sustain 
bj  the  slander  may  very  much  depend  on  his  rank  and  condi- 
tion in  society,"  and  also  that ''  it  is  a  fact,  in  its  nature,  of  gen- 
eral notoriety."  In  WaJcoU  v.  HaU,  6  Id.  518,  in  which  there 
was  a  justification  pleaded,  evidence  was  offered  in  mitigation  of 
damages,  of  general  reports  that  the  plaintiff  had  been  guilty  of 
the  crime  imputed  to  him  in  the  slanderous  words.  This  was 
rejected;  but  it  was  said  by  the  court,  that  evidence  of  general 
bad  character  may  be  considered  by  the  jury;  **  for  the  worth  of 
a  man's  general  reputation  among  his  fellow-citizens  may  entitle 
to  large  damages  for  an  attempt  to  injure  it;  which  he  ought 
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not  to  obtain,  if  his  character  is  of  little  or  no  estimation  in 
society/'  The  principle  here  settled  seems  to  be,  that  partionlar 
reports  injurious  to  one's  reputation,  are  to  be  rejected;  but  a 
bad  general  character  may  be  shown  in  mitigation  of  damages; 
and  this  though  a  justification  be  pleaded.  Alderman  y.  IVench, 

1  Pick.  1  [11  Am.  Dec.  114],  went  no  further  than  to  hold  that 
evidence  of  a  general  report  that  the  plaintiff  had  been  guiliy  of 
{he  crime  imputed  to  him,  could  not  be  veceiTed  in  mitigation 
of  damages.  In  Boss  y.  Lapham,  14  Mass.  279,  which  was  an 
action  on  the  case  for  slanderous  words,  charging  the  plaintiff 
with  perjury,  and  in  which  the  court  held  it  incompetent  to  offer 
in  evidence,  in  mitigation  of  damages,  that  the  plaintiff  was  an 
atheist,  yet  it  was  assumed  that  by  commencing  an  action  of 
dander,  ''the  plaintiff  put  his  general  reputation  at  issue." 
See,  also,  CommonwedUh  y.  SneUing^  15  Pick.  344,  which  seems 
to  recognize  the  same  principle.  In  Bodwell  y.  Swan,  8  Id.  878, 
while  it  was  held  that  reports  of  particular  facts  were  inadmis- 
sible, it  was  declared,  as  the  rule  of  law,  that  **  the  general  bad 
character  of  the  plaintiff  may  be  shown,  because  he  relies  upon 
its  goodness,  before  calumniated,  as  the  principal  ground  of 
damages.  A  fair  character  has  been  maliciously  attacked,  and 
the  law  will  repair  the  mischief  by  damages;  but  to  a  reputation 
already  soiled  the  injury  is  small. 

The  English  doctrine,  as  stated  in  Earl  of  Leicester  y.  Walter, 

2  Camp.  251,  and y.  Moor,  1  Mau.  &  Sel.  2S4,  seems  to  go 

further  than  these  doctrines,  and  to  authorize  the  admission  of 
mere  public  reports  that  the  plaintiff  was  guiliy  of  the  crime 
imputed  to  him  by  the  defendant.  See  also  Bickard^  y.  Bichards, 
2  Mod.  &  B.  557;  3  Stephens'  Nisi  Prius,  2578.  But  this  rule 
has  not  prevailed  with  us,  and  ia  supposed  by  Mr.  Justice  Jack- 
eon,  in  his  opinion  in  Alderman  y.  Drench,  1  Pick.  18, 19  [11 
Am.  Dec.  114],  to  have  been  only  intended  as  an  admission  of 
evidence  of  the  general  reputation  and  standing  of  the  plaintiff. 
In  this  view,  they  would  bear  upon  this  question.  As  admis- 
sions of  reports,  we  should  reject  them  as  authority.  It  is  said 
that  the  more  recent  English  cases  seem  to  consider  evidence  of 
general  bad  character  as  irrelevant,  and  therefore  inadmissible. 
It  would  seem,  from  the  report  of  the  case  of  Cornwall  y.  Bich' 
ardsan.  By.  &  M.  305,  that  evidence  of  general  good  character 
was  held  not  to  be  admissible  for  the  plaintiff,  where  the  defend- 
ant had  filed  special ^pleas  of  justification,  as  well  as  the  general 
issue;  and  the  presiding  judge  seems  to  have  assumed  that  such 
evidence  was  not  competent  to  either  parfy.    This  decision  is 
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directly  opposed  to  the  case  of  Harding  y.  Brooks,  6  Pick.  244» 
In  Jones  y.  Stevens,  11  Price,  255,  which  contains  much  reason- 
ing against  the  competency  of  such  evidence,  the  question  arose^ 
upon  a  plea  in  justification  containing  general  allegations  against 
the  plaintiffs  character,  and  the  real  question  was,  whether  it 
was  competent  to  support  the  plea,  and  disprove  the  declara- 
tion, by  producing  evidence  that  the  general  character  of  the 
plaintiff,  as  an  attorney,  was  bad.  This  is  the  view  taken  of 
that  case  by  Mr.  Oreenleaf ,  in  his  note  to  section  55  of  the  first 
volume  of  his  treatise  on  evidence. 

This  review  of  the  adjudicated  cases,  and  parJcularly  the  de- 
cisions in  this  commonwealth,  and  in  the  state  of  New  York, 
seems  necessarily  to  lead  to  the  conclusion,  that  evidence  of 
general  bad  character  is  admissible  in  mitigation  of  damages. 
That  it  is  so  where  no  justification  has  been  pleaded,  seems  to 
be  everywhere  sanctioned,  unless  a  contraxy  opinion  is  found  in 
the  recent  English  decisions  to  which  I  have  alluded.  Sugges- 
tions have  been  made,  in  some  of  the  cases,  that  such  evidence 
was  not  admissible  where  the  defendant  pleaded  the  truth  in 
justification.  But,  upon  principle,  this  distinction,  I  appre- 
hend, will  be  found  untenable.  There  is,  doubtless,  a  class  oi 
cases,  where  the  defendant,  by  pleading  the  truth  in  justifica- 
tion, may  deprive  himself  of  a  defense  upon  ^viiich  he  might 
have  relied,  if  he  had  pleaded  the  naked  general  issue;  as  that 
the  words  were  spoken  in  passion,  in  giving  the  character  of  a 
servant,  etc.  In  such  cases,  the  very  fact  of  pleading  a  'justi- 
fication, and  putting  upon  the  record  an  allegation  of  the  truth 
of  the  words,  has  been  ^supposed  to  take  away  the  defense  of 
the  character  above  alluded  to.  But  under  our  statutes,  II.  S., 
c.  100,  sees.  18,  19,  perhaps  even  this  rule  may  be  considered  as 
modified,  and  indeed  efiectually  changed.  By  section  18,  it  is 
provided  that  matter  in  one  plea  shall  be  no  evidence  in 
another;  and  by  section  19,  that  a  plea  in  justification  in  slan- 
der, that  the  words  spoken  were  true,  shall  not  be  proof  of 
malice. 

The  reasons  which  authorize  the  admission  of  this  species  of 
evidence,  tmder  the  plea  of  general  issue,  seem  alike  to  exist,, 
and  to  require  its  admission,  where  a  justification  has  been 
pleaded,  but  the  defendant  has  failed  in  sustaining  it.  It  is  not 
offered,  in  either  case,  as  sustaining  the  justification,  or  making 
out  a  defense,  but  is  solely  applicable  to  the  question  of  dam- 
ages. I  agree  with  Mr.  Justice  Thompson,  in  his  opinion,  a» 
stated  in  Foot  v.  Tracy,  1  Johns.  47,  that  "it  can  not  be  just^ 
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that  a  man  of  infamous  character  should,  for  tHe  same  libelous- 
matter,  be  entitled  to  equal  damages  with  the  man  of  unblem- 
ished reputation;  yet  such  must  be  the  result,  unless  char- 
acter be  a  proper  subject  of  evidence  before  a  jury."  Lord 
Ellenborough,  in  — ; —  v.  Mbor^  1  Mau.  &  Sel.  286,  also- 
says:  ''  Certainly  a  person  of  disparaged  fame  is  not  entitled  to 
the  same  measure  of  damages  with  one  whose  character  is  un- 
blemished; and  it  is  competent  to  show  that  by  evidence. ''  Th& 
theory  of  trials  is,  that  Ihe  jury  are  to  decide  solely  upon  the 
evidence  before  them.  If  so,  they  surely  can  not  make  the  dis- 
tinction between  a  plaintiff  of  good  name  and  fame,  and  one- 
who  is  really  infamous,  unless  evidence  of  this  fact  is  allowed 
to  be  given.  Cases  often  occur  where  the  jiiiy  are  entire 
strangers  to  the  parties,  and  if  not  so,  they  ought  not  ta 
act  upon  the  statements  of  any  of  their  fellows,  given  in  the 
jury-room,  and  not  under  the  sanction  of  an  oath.  There- 
seems  to  be  no  alternative  but  to  admit  this  species  of  evi- 
dence; and  this  as  well  when  there  is  a  justification  pleaded,  as 
when  the  defense  is  on  the  general  issue  alone.  In  the  former 
case,  the  evidence  is  to  be  applied  solely  to  the  question  of  dam- 
ages; and  it  would  be  the  duty  of  the  court  to  advise  the  jury 
that  it  could  not  be  used  to  sustain  the  justification,  but  waa 
properly  introduced,  because  both  questions  were  before  them, 
and  if  the  justification  failed,  upon  the  evidence  applicable 
thereto,  they  would  consider  the  evidence  of  the  character  of 
the  plaintiff,  in  assessing  damages  for  the  injury  occasioned  by 
the  defamatory  words;  but  for  other  purposes,  the  evidence 
would  be  irrelevant.  This  evidence  should  be  confined  to  the 
general  character  of  the  plaintiff,  as  it  existed  before  the  pub- 
lication of  the  slamderous  words. 

We  think  the  objection  as  to  the  time  when  this  testimony 
was  admitted,  in  the  present  case,  is  of  no  avail,  and  that  the 
ruling  was  not  objectionable  on  that  account.  It  was  compe- 
tent for  the  presiding  judge  to  admit  the  evidence  at  that  stage 
of  the  cause. 

Judgment  on  the  verdict. 

EvidKNCBOVGzNERALChARACTER  of  PlACTTIFF  in  SuLKDXR  OB  TiTBKT.,  is  ad* 
miBsible,  when:  See  Sanders  v.  Johnson,  36  Am.  Dec.  564,  note  569,  where  other 
cases  are  collected.  In  Watson  v.  Moore,  2  Cash.  141,  the  principal  case  is 
dted  to  the  point,  that  in  slander,  the  general  character  of  the  plaintiff  may  be 
shown  to  be  bad,  but  reports  and  rumors  unfavorable  to  his  character  can  not 
be  given  in  evidence  for  the  purpose  of  reducing  damages;  in  Leonard  t. 
AUen^  11  Id.  245,  and  in  Clark  v.  Broum,  116  Mass.  509,  to  the  point  thai 
•videnoe  of  general  character  is  admissible,  and  in  Parkhurst  v.  Ketckum  a 
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Allen,  407,  to  the  point,  that  while  evidence  of  general  chaneter  ia  admiad- 
ble,  evidence  of  particnlar  acta  ia  not.  The  principal  caae  ia  alao  cited  in 
JToiny  V.  MeLaughim,  6  Gray,  0,  aa  anthority  for  holding  that  an  inatmo- 
tion  that,  if  a  defendant  in  alander  merely  repeated  a  atory  in  einm]atioo» 
without  ezpnaring  hia  belief  or  diahalief  in  it|  and  witlumt  deaign  to  extend 
ita  cironlation,  itwaa  not  libel,  waa  erroneona. 


BuTLEB  V.  Bbeok.    Butleb  t;.  Lbavitf. 

[T  ICaxoALV,  164.] 

bfiAiiT  HusBAVO  n  LiABLi  lOB  Antb-nufiial  Dsbts  of  hia  wife. 

brKANT  OAK  iroT  Revokx  TiUNSFEB  OF  QooDB»  accompanied  by  delivwy, 
in  payment  of  hia  wife'a  tnte-nnptial  debts,  nor  orders  drawn  by  him  lor 
the  same  pnrpose  on  partiea  indebted  to  her  and  accepted,  though  nol 
kid  by  them,  ao  aa  to  vest  the  property  in  snch  goods  and  debts  in  hia 
Dgnee  under  the  insolvent  act. 

AflnoMMBKT  uimxB  iHaoLYBNT  AoT  DOBB  KOT  "Pabb  Dbbib  due  the  inadlr* 
ent,  where  he  has  previously,  in  good  Mth,  drawn  orders  therefor  ia 
favor  of  one  of  his  creditors,  and  snch  orders  have  been  accepted,  thongh 
not  paid  by  hia  debtors. 

BiTBDXN  ov  Pboov  to  Show  Unlawvul  Prxferxngb  bt  Ihsolvkbt  who^ 
before  an  assignment  under  the  insolvent  act,  tranafera  property  in  pay- 
ment of  a  pre-existing  debt,  is  on  the  assignee  suing  to  recover  the  prop- 
erty to  eetabUah  the  fact  that  the  creditor,  when  he  took  the  timnafar, 
had  reaaonable  cause  to  believe  the  debtor  insolvent. 

Tbotxb  in  the  common  pleas  bj  the  plaintiff,  as  assignee,  un- 
der the  insolvent  act,  of  one  Bodge,  to  recover  the  value  of  eer* 
tain  property  transferred  by  Bodge  to  the  defendant,  Imay 
Breck,  and  asaumpsit  by  the  same  plaintiff  against  the  defend- 
ant Leavitt,  for  money  had  and  received  by  the  said  defendant, 
as  the  plaintiff  alleged,  to  the  use  of  Bodge's  creditors.  The 
facts  in  the  first  action  were,  that  Bodge,  the  insolvent,  who 
was  an  infant  at  the  date  of  the  assignment  under  the  act, 
had  previously  intermarried  with  a  certain  woman,  who  was  in- 
debted to  the  defendant,  and  also  to  one  Clark,  for  supplies 
furnished  to  her  in  carrying  on  a  boarding-house;  and  that  the 
defendant  having  applied  to  Bodge,  after  his  marriage,  and  be* 
fore  the  assignment  to  the  plaintiff,  for  security.  Bodge  and  hia 
wife  transferred  the  property  in  controversy  in  this  action,  by 
bill  of  sale,  to  the  defendant,  in  payment  of  her  claim,  and  also 
of  that  of  Clark,  of  whom  she  was  agent,  and  the  property  was 
duly  delivered  to  the  defendant.  There  was  no  formal  disohaxge 
of  the  defendant's  claim  until  after  publication  of  notice  of 
Bodge's  insolvency,  and  the  note  held  by  Clark  for  his  claim 
was  not  delivered  up.    After  the  assignment  under  the  insolvent 
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4ict,  Bodge,  who  was  still  an  infant,  undertook  by  deed  to  re- 
voke the  transfer  to  the  defendant,  and  the  deed  was  exhibited 
to  the  defendant,  and  a  demand  made  for  the  property  before 
commencing  this  action.  Evidence  was  offered  to  show  Bodge's 
tnsolvencj  and  the  defendant's  knowledge  thereof  at  the  time  of 
the  transfer,  and  there  was  evidence  in  rebuttal  on  both  points. 
The  plaintiff  claimed  that  he  was  entitled  to  recover:  1.  Because 
Bodge,  being  an  infant,  was  not  liable  for  his  wife's  previous 
debts,  except  for  necessaries;  that  any  payment  thereof  by  him 
•could  be  revoked  by  him,  or  his  assignee,  and  had  been  revoked 
by  the  deed  mentioned;  2.  Because,  as  to  Clark's  claim,  Bodge 
•could  not,  in  consideration  of  a  promise  by  the  defendant  to  pay 
fiaid  claim,  transfer  the  property  to  her,  so  that  the  transfer  could 
not  be  avoided  pro  tanto  ;  and,  3.  Because  Bodge  could  not  for 
a  past  consideration,  make  any  transfer  which  he  or  his  assignee 
could  not  avoid.  The  judge,  however,  ruled  that  if  the  transfer 
was  for  an  adequate  consideration,  it  could  not  be  avoided,  ex« 
cept  by  showing  that  at  the  time  the  defendant  had  reasonable 
cause  to  believe  Bodge  to  be  insolvent,  and  that  the  burden  of 
proof  was  on  the  plaintiff  on  that  point.  Verdict  for  the  de- 
fendant, and  the  plaintiff  brought  the  case  here  on  exceptions. 
In  the  second  action,  it  appeared  that  the  defendant  Leavitt, 
having  a  claim  against  Bodge's  wife  for  groceries  furnished  to 
her  boarding-house,  before  the  marriage,  applied  to  Bodge 
afterwards,  and  before  the  assignment,  for  securiiy,  when  Bodge 
transferred  to  him  certain  property  for  part  of  the  debt,  and 
gave  him  orders  on  certain  parties  indebted  to  his  wife,  to  pay 
the  residue,  which  orders  were  accepted  by  the  drawees,  but 
none  of  them  paid  before  publication  of  the  notice  of  insolv- 
ency. Similar  evidence  to  that  in  the  previous  case  was  offered 
as  to  Bodge's  insolvency  and  the  defendant's  knowledge  of  it 
at  the  time  of  the  transfer.  The  plaintiff  claimed  that  the  orders 
in  question,  not  being  paid,  were  revoked  by  the  publication  of 
the  notice.  The  instructions  were  the  same  as  in  BtUier  v. 
Breck,  Verdict  for  the  defendant,  and  exceptions  to  the  in* 
6truction8. 

B.  F.  BvUer^  pro  «c. 

8.  Ames  and  Wentworih,  for  Bxeok. 

WentworCh,  for  Leavitt. 

By  Court,  I>bwet,  J.  1.  There  was  a  sufKcient  oonaideiatioii 
for  the  transfer  of  the  goods  and  the  drawing  of  the  orders  hf 
Bodge,  inasmuch  as  he,  by  lus  maniage,  became  liaUe  to  paj 
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lufl  wife's  debts  contracted  before  her  marriage.  Nor  does  the 
facty  that  Bodge  was  an  infant  at  the  time  of  his  marriage,  and 
when  these  actions  were  commenced,  vary  the  nature  of  his 
Uabiliiy  in  this  respect  This  liability  of  a  husband  for  his 
wife's  debts  is  incidental  to  the  marriage,  which  of  itself  vests 
in  him  all  her  personal  chattels,  and  the  right  to  reduce  U> 
possession  all  her  choses  in  action,  and  therefore  properly  sub* 
jeots  him  to  the  payment  of  her  debts:  Boach  v.  Quick,  9  Wend. 
288;  Beeve's  Dom.  Bel.  234. 

2.  There  being  a  sufKcient  consideration  for  the  transfer  of 
the  goods  and  the  drawing  of  the  orders,  we  think  the  facts, 
which  were  offered  to  show  a  revocation  of  the  transfer  of  the 
goods,  were  entirely  inadequate  to  avoid  the  transfer  and  vest 
the  property  of  the  goods  in  the  assignee.  The  transfer  of  the 
goods  by  Bodge,  accompanied  by  delivery,  for  the  purposes 
stated,  could  not  be  defeated  by  Ihe  attempted  disaffirmance  of 
the  contract  of  sale  and  delivery.  The  attempt  to  revoke  the 
orders,  after  they  were  accepted,  was  equally  ineffectual.  Nor 
did  the  debts  due  from  the  drawees  pass  to  the  plaintiff  by  the 
assignment  of  Bodge's  property  to  him,  though  they  had  not 
paid  the  orders  when  the  assigiunent  was  made. 

3.  The  ruling  of  the  court,  that  the  burden  of  proof  was  with 
the  plaintiff,  to  show  that  the  defendants,  when  th^  took  the 
transfer  of  the  goods,  etc.,  had  reasonable  cause  to  believe  that 
Bodge  was  insolvent,  was  in  conformity  with  the  proper  con- 
struction to  be  given  to  the  statute  of  1811,  c.  124,  sec.  8. 

Exceptions  overruled. 

OiTED  IK  Ex  pairte  Dolbyt  1  Lowb.  434,  to  the  point,  th«t  goods  pat  intotlM 
hands  of  a  trader  for  the  very  parpoae  of  giving  him  a  fadae  credit^  will  aol 
psa  to  hit  anignee  la  buolwaay. 


Gove  v.  ViNma. 

[7  Ubtoalv.  213.] 
IVDOBSIB  WaHTSS  DbMAMB  AND  NOTIOS,   BT  ReQUBSTDTO  HOLDSa  HOT  «0 

Sub  on  the  note  before  seeing  the  maker,  and  by  stating  that  the  maker 
win  call  and  siee  the  holder  in  a  short  time,  where  snoh  indorser  is  called 
on  for  payment  before  the  expiration  of  the  days  of  grace. 

AssuxpszT  by  the  indorsees  against  the  indorser  of  a  certain 
note.  The  &ct8,  which  were  agreed  upon  and  submitted  for 
the  opinion  of  the  court,  are  sufficiently  stated  in  the  opinion. 

Uddy,  for  the  plain tifls.  ■ 
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Kingsbury^  for  the  defendant. 

By  Court,  Shaw,  0.  J.  The  plamtiflb  seek  toiecover  of  the 
defendant,  as  indorser,  the  amount  of  a  promisaoiy  note,  made 
by  Alexander  Yining  to  the  defendant  or  her  order,  and  by  her 
indorsed.  The  note  was  dated  December  27, 1841,  payable  at 
four  months  from  date  at  either  bank  in  Boston.  The  defense 
relied  on  was,  that  there  was  no  demand  on  the  maker,  and  no 
notiee  of  dishonor  to  the  defendant  as  indorser.  The  plaintiflfs 
relied  on  a  waiver  of  demand  and  notice  by  the  defendant. 

The  faets  were  testified  to,  in  a  deposition  of  C.  E.  Fogg,  son 
of  the  agent  with  whom  the  note  was  deposited  by  the  plaintiffii 
for  collection,  and  were  subsequently  agreed  to,  as  a  statement 
of  facts.  It  appears,  by  this  statement,  that  on  the  day  the 
note  nominally  fell  due,  but  before  the  days  of  grace,  the  de- 
ponent, by  direction  of  his  father,  took  the  note,  and  went  to 
{he  house  where  both  the  promisor  and  indorser  lived.  He 
carried  with  him  a  written  demand  on  the  indorser,  for  pay- 
ment. This,  however,  though  payment  was  not  then  made, 
would  not  amount  to  a  dishonor  of  the  note,  both  because  the 
days  of  grace  had  not  expired,  and  it  was  not  yet  due;  and  be- 
cause it  was  payable  at  a  bank  in  Boston.  But  there  was  stiU 
ample  time  to  send  it  to  Boston,  and  place  it  in  a  bank  there 
for  collection,  if  nothing  had  been  done  by  way  of  waiver  by 
the  indorser.  It  appears  that  the  messenger  did  not  see  the 
promisor,  but  he  saw  the  indorser,  the  defendant,  and  handed 
to  her  the  written  demand  and  the  note,  and  she  read  them. 
She  said  that  Alexander,  the  promisor,  was  going  down  to  see 
the  messenger's  father  (who  had  charge  of  the  note  for  the  hold- 
ers), in  a  short  time,  and  wished  he  would  not  sue  it  until  Alex- 
ander saw  him.  Although,  literally,  this  was  stated  as  the  re- 
quest of  the  promisor,  yet  it  was  made  by  the  indorser,  without 
any  restriction  or  qualification  on  her  part,  and  therefore  may 
be  considered  the  same  as  if  it  were  her  own.  It  was  therefore 
a  request  by  the  indorser  to  the  holders,  through  their  agent, 
with  full  notice  that  the  note  was  then  nominally  due  (though 
not  legally  payable  till  three  days  after),  for  forbearance  of  pay- 
ment. It  was  calculated  to  induce  the  holder  to  believe  that 
the  parties  who  were  liable  were  about  making  some  arrange- 
ment or  some  proposal,  by  which  it  would  be  paid,  if  he  would 
forbear  resorting  to  coercive  measures  for  a  short  time. 

And  the  court  are  of  opinion  that  when  the  indorser,  at  ov 
shortly  before  the  time  when  the  note  becomes  due,  says  to  the 
holder,  that  an  arrangement  for  its  payment  is  about  being 
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■uade,  and  in  direct  terms,  or  by  reasonable  implication,  re- 
<|iiaits  the  holder  to  wait  or  give  time,  it  amounts  to  an  assor* 
dince  that  the  note  will  be  paid — that  the  promisor  or  indorser 
-wiU  pay  it — and  is  a  waiver  of  demand  and  notice.  It  tends  to 
^ut  the  holder  off  his  guard,  and  induces  him  to  forego  mnVing 
«  demand  at  the  proper  time  and  place;  and  it  would  be  con- 
trary to  good  faith,  to  set  up  such  want  of  demand  and  notice — 
<2aused,  perhaps,  by  such  forbearance — as  a  ground  of  defense: 
Jj^ngtoeli  v.  While,  1  Johns.  Cas.  99  [1  Am.  Dec.  97];  Mechaniotf 
.Bank  ▼.  Oriswold,  7  Wend.  165;  Leonard  y.  Gary,  10  Id.  504; 
'Thumien  Bank  y.  Richardson,  5  Pick.  486;  ThomUm  y.  ITyfin,  13 
'Wheat.  183;  Wood  y.  Brown,  1  Stark.  217. 
Judgment  for  the  plaintiflfs. 

Waitsb  of  DmcAKB  Aim  Norzoi  bt  Indobssb:  See  FuUerr.  MeDomdd^ 
Am.  Dec  490,  note  504^  where  other  cues  are  coHected.  The  prixbdpel 
is  cited  in  Chrdaa  v.  Parmdee,  15  Gray,  442,  in  snpport  of  the  proposi- 
iton  that  the  doctrine  of  waiver  is  founded  on  osefal  and  reasonable  prind- 
plesy  and  ia  of  extensive  application;  and  in  KesU  v.  ITomer,  12  Allen,  562; 
te  the  point  that,  where  the  holder  of  a  note  saw  the  indorser,  and  told  him 
that  the  note  was  due,  and  that  he  looked  to  him  for  payment,  and  the  in- 
<loE«er  replied  that  he  would  see  the  maker  and  attend  to  it,  or  have  the  note 
attended  to,  and  hare  it  paid,  this  amonnts  to  a  waiver,  and  makes  tha  in- 
liable  absolutely. 


Smuh  v.  Wells. 

[7  HXTOALr,  940.] 

CeyBBT  Takes  Pbofertt  to  heb  Skpakatb  Usi  nnder  a  will  giving 
it  to  iier  "to  have  and  to  hold  the  same  to  her,  her  lieirs  and  assigns,  to 
be  for  the  sole  use  of  herself,  her  heirs,  executors,  administrators,  and 
assigns,"  and  the  husband  has  no  interest  therein,  subject  to  seimre  by 
his  creditors,  especially  where  the  testator  is  such^^sme  covert's  son  by  a 
former  marriage,  and  she  is  his  sole  heir  at  law. 

DAmEL  OujFVDR,  being  summoned  as  trustee  of  the  defendant 
-in.  the  abore-entitled  action,  made  a  full  disclosure  of  the  facts, 
-^vhich  are  sufficiently  stated  in  the  opinion.  The  question  itbs, 
-^fke&er  upon  those  facts  he  was  chargeable  as  trustee. 

PraU,  for  the  plaintiff. 

Daggett,  for  the  trustee. 

By  Court,  Shaw,  C.  J.  The  question  is»  whether  Olaflin,  as 
-the  executor  of  the  will  of  Fisher,  can  be  charged  as  the  trustee 
of  Wells,  the  husband  of  the  legatee;  and  this  depends  on  the 
^^sonstruction  of  the  will.    Mrs.  Wells,  wife  of  the  principal  de- 
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fendant  by  her  second  marriage,  was  the  uotber  of  the  testator^ 
yrho  was  her  son  by  a  former  marriage,  and  her  only  child.  She> 
was  therefore  his  sole  heir  at  law,  and  would  have  taken  lus^ 
property  by  inheritance,  had  he  died  intestate.  Under  tbes^ 
circumstances  he  made  his  will,  by  which,  subject  to  hi&  owi^ 
debts,  he  gave  all  his  property  to  his  mother,  ''  to  have  anci  to^ 
hold  the  same,  to  her,  her  heirs  and  assigns,  to  be  for  tW  sdlo^ 
use  of  herself,  her  heirs,  executors,  administrators,  and  assigns."' 
The  court  are  of  opinion  that  this  was  a  gift  to  the  separate  us^ 
of  the  wife  as  a  feme  covert,  to  the  exclusion  of  the  husban^> 
and  his  creditors,  as  much  as  if  more  express  words  of  exolu-- 
sion  had  been  used.  We  lay  no  stress  on  the  statement  made,^ 
in  the  trustee's  answer,  of  his  personal  knowledge  as  to  the  in— 
tent  of  the  testator;  and  we  think  it  would  not  be  received  ai^- 
affording  any  aid  in  the  construction  of  this  will,  whenever  tlie- 
question  should  arise  at  law  or  in  equity.  The  intent  of  the- 
testator  is  certainly  to  govern;  but  it  is  the  intent  expressed  bj^ 
fhe  will,  or  fairly  collected  from  it,  and  from  the  circumstances 
under  which  it  was  made :  Tucker  v.  Seaman's  Aid  Society,  7  Meto. 
205.  But  the  fact,  that  the  legatee  was  the  mother  of  the  tes- 
tator, and  his  only  heir,  and  that  she  had  a  husband  living,  ara^ 
circumstances  which  may  be  legitimately  resorted  to,  and  whichr 
tend  to  give  effect  to  the  words,  ''  for  her  sole  use."  And  per* 
haps  the  fact  of  her  living  separate  from  her  husband  at  the- 
time,  may  be  considered  as  a  circumstance  of  the  same  tenden- 
cj,  though  not  necessaiy  in  the  present  case.  The  words  ''  sole- 
use,''  in  a  deed,  bill  of  sale,  or  even  a  will,  after  an  absolute  gif^ 
to  a  man  or  to  an  unmarried  woman,  might,  under  some  circum* 
stances,  be  regarded  as  one  of  those  pleonastic  expressions,  so 
common  in  conveyancing,  which  do  not  affect  the  construction. 
But  when  the  gift  is  by  a  son  to  a  mother,  who  is  the  wife  of  a. 
man  not  his  father,  the  words  ''  to  her  sole  use"  come  to  have  a. 
dear  significance  of  his  intent  to  make  a  provision  for  her  per- 
sonal  benefit.  And  the  fact  of  making  a  wiU,  by  means  of  whichs 
he  could  give  it  to  her  separate  use,  when  she  would  have  takeiii 
the  same  property  by  inheritance,  but  by  a  title  which  woulci 
enable  the  husband  and  his  creditors  to  appropriate  it,  is  strong: 
corroborative  proof  of  the  intent  of  the  testator  to  give  ther 
property  to  his  mother,  for  her  separate  use. 
Trustee  discharged. 

Words  in  Will  that  Vest  Estate  nr  Wirs  to  Bxournoir  or  hkb. 
HuBBAMD. — ^The  most  appropriate  words  to  nae  in  creating  in  a  marriecl 
woman  an  eatate  independent  of  her  hnaband,  are  the  words  '*  for  her  eoW 
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and  separate  use.**  These  words  are  everywhere  held  to  be  eflfisctaal  for  that 
purpose.  But  technical  words  are  not  neoeesazy  to  create  such  an  estate: 
Story  on  Eq.,  sec.  1381.  It  is  the  intention  of  the  testator,  donor,  or  grantor, 
that  will  be  regarded,  not  the  particular  form  of  words  that  he  may  use.  In 
the  case  of  SmUh  t.  Henry ^  35  Miss.  377,  the  court  said:  "No  prescribed 
form  of  words  is  essential  to  create  a  separate  estate  in  a  feme  eovert;  it  is 
altogether  sufficient  if  the  intention  of  the  donor,  grantor,  or  testator  clearly 
and  manifestly  appears  to  exclude  the  marital  rights  of  tlie  husband."  Ana 
in  the  case  of  /feanr  v.  Brooks,  12  Ga.  198,  Nisbet,  J.,  who  delivered  the  opin* 
.ion  of  the  court,  said:  **No  particular  form  of  words  is  necessary  to  create  a 
tmst  for  a  /eme*i  separate  use.  It  may  be  declared  in  express  terms,  or  it 
may  be  inferred  from  the  provisions  or  directions  as  to  the  mode  of  enjoy* 
ment  or  management  of  the  property. "  But  while  no  particular  or  prescsribed 
form  of  words  is  neoeesazy  to  create  a  separate  estate  in  the  wife,  words  of 
exclusion  are  indispensable,  and  the  purpose  to  create  such  an  estate  must 
appear  beyond  any  reasonable  doubt,  or  the  husband  will  retain  his  ordinaxy 
marital  rights  over  it:  Story  on  Eq.,  sec.  1381;  Brown  v.  Clark,  3  Ves.  IM; 
Lwnb  V.  MUm$,  6  Id.  617;  Wills  v.  Saffers,  4  Madd.  409;  Aferedtth  v.  Owen, 
4  Sneed,  227.  In  the  last  case,  Caruthers,  J.,  delivering  the  opinion  of  the 
€oart|  said:  "On  this  question  it  has  been  invariably  held  that  it  will  not 
defeat  the  common  law  right  of  the  husband  to  the  wife's  property,  because 
the  phraseology  is  such  as  to  excite  a  belief  that  such  was  the  aim  and  inten- 
tion of  the  grantor;  but  that  in  order  to  produce  this  effect  a  clear  and  de- 
cided purpose  must  be  evinced  in  the  deed  to  exclude  the  marital  right.** 
And  Qaston,  J.,  delivering  the  opinion  of  the  court  in  Crawford  ▼.  Shaver,  2 
Lred.  Eq.  240,  said:  ''The  court  will  not  force  a  construction  to  raise  a  trust 
for  the  separate  use  of  the  wife,  nor  gather  the  intention,  that  a  separate 
estate  is  limited  for  her,  from  terms  that  are  ambiguous  or  equivocaL"  And 
in  Housion  v.  EmJbry,  1  Sneed,  490,  McKinney,  J.,  delivering  the  opinion  of 
the  court,  said:  "The  tendency  of  modem  decisions  seems  to  be,  that  more 
unequivocal  evidence  of  the  intention  to  create  a  separate  use  for  a  married 
woman  ought  to  be  required  than  was  formerly  considered  sufficient.** 

It  must  be  admitted  that  upon  the  question  what  words  are  sufficient,  and 
what  words  are  not  sufficient,  to  create  a  separate  use  in  a  married  woman^ 
the  authorities  are  conflicting:  2  Perry  on  Trusts,  sec.  650.  Ab  the  construo* 
tion  of  a  devise  is  dependent  upon  the  intention  of  the  testator,  to  be  gathered 
from  the  whole  instrument,  and  as  this  intention  is  to  be  ascertained  largely 
by  a  consideration  of  the  facts  and  circumstancee  surrounding  the  teetatcHT 
and  the  devisee  or  legatee,  it  is  not  to  be  wondered  at  that  there  should  be 
some  apparent  diversity  in  the  opinions  of  courts  in  cases  in  which  the  form 
of  words  construed  is  apparently  the  same.  Without  a  full  knowledge  of 
the  facts  in  each  case,  where  so  much  seems  to  be  left  to  the  discretion  of 
the  court,  the  decision  as  to  the  force  and  effect  given  to  particular  words 
may  mislead.  Yet  we  can  do  little  more  than  state  what  words  have  been 
held  sufficient,  and  what  words  have  been  decided  insufficient^  to  vest  a 
separate  estate  or  use  in  the  wife. 

WoBDS  Dbgided  to  bs  SuFnciENT.— The  wordsi  ''for  her  sole  and  sepa* 
rate  use,**  are  universally  regarded  as  sufficient  to  vest  in  the  wife  a  separate 
estate,  free  from  the  control  of  the  husband:  2  Perry  on  Trusts,  seo.  648; 
Parher  v.  Brooke,  9  Ves.  583;  Ooodrum  v.  Ooodrum,  8  Ired.  Eq.  314.  So  are 
the ^vords  "for  her  sole,  separate,  and  exclusive  use:**  Searborougk ▼.  .Sonwm, 
r Bcav.  34k  So,  "for  her  sole  use  and  benefit:'*  Adameony.  ArmUage,  19 
Vca.  416.    And  "  for  her  own  sole  use  and  benefit:**  Bx  parte  KUUek,  8  Moot. 
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O.  &  l>e  G.  480.  Also,  "  for  her  own  sole  nse  and  benefit  abeolntely:"  In  rs 
Tanej/'a  Trust,  L.  R.,  1  Rq.  561.  But  in  GUbeH  v.  Lewis,  I  De  P.  J.  &  S. 
48,  Lord  Chancellor  Westbury  said  that  the  simple  words  *'  sole  nse  and  bene- 
^t"  did  not  confer  a  separate  estate,  where  the  devise  was  made  to  a  woman 
without  the  interrention  of  tmstees,  or  the  use  of  other  words.  And  in  Lewis 
T.  McUheios,  L.  R.,  2  Eq.  177,  a  devise  to  H.,  her  heirs,  executors,  admini» 
trators,  and  assigns,  "  for  her  and  their  own  sole  and  absolute  use  and  bene- 
fit, "  were  held  not  to  create  a  separate  estate  in  her,  apparently  because  *'  ^le** 
was  not  confined  to  the  lady  herself,  bnt  was  applied  equally  to  her  hinrs, 
••xeeutors,  administrators,  and  assigns,  to  whom  it  could  not  have  beei  in* 
tended  to  give  a  separate  estate,  la  Davis  v.  ProtU,  7  Beav.  288,  the  words 
*'  for  the  sole  and  absolute  use**  of  the  woman,  were  held  sufficient  to  create 
a  separate  estate.  In  Ingl^fiM  ▼.  Coghlan,  2  Coll.  247,  in  the^ase  of  a  married 
^roman,  the  words  "  solely  and  for  her  own  use  and  benefit  during  her  life"  were 
lidd  to  be  sufficient  to  create  a  separate  estate  in  her.  In  Jamison  v.  Brady, 
41  Serg.  k  R.  466,  a  bequest  to  a  married  woman  "  for  her  own  use"  was  de> 
dded  to  be  equivalent  to  a  bequest  for  *<  her  separate  use,"  and  to  create  in 
her  a  separate  estate.  In  delivering  the  opinion  of  the  court  in  that  case, 
Tilghnum,  C.  J.,  said:  **  The  giving  it  for  her  own  use  is  an  unoommon  ez^ 
pression,  and  denotes  some  particular  intention.  If  it  had  been  intended 
barely  to  give  the  legacy  subject  to  the  marital  rights  of  the  husband,  it  would 
^ve  been  sufficient  to  say,  '  I  give  it  to  Martha  Brady.'  But  the  addition  of 
the  words  for  her  own  use,  is  tantamount  to  saying  not  for  the  use  of  her 
husband;  because,  if  it  were  for  his  use,  it  could  not  be  for  her  use."  So  the 
words,  "  for  her  own  proper  use,**  were  held  to  create  a  separate  estate  in 
Snyder  v.  Snyder,  10  Pa.  St.  423.  And  the  words  "for  her  own  sole  use* 
were  decided  to  be  sufficient  for  that  purpose  in  Jcurvis  ▼.  Prentice,  19  Conn. 
272,  and  in  Chodrum  v.  Goodrum,  8  Ired.  Eq.  313.  And  in  delivering  the 
opinion  of  the  court  in  the  latter  case,  Ruffin,  C.  J.,  said:  '*  Indeed  each  of 
those  terms, '  separate*  and  'sole,*  has  by  itself  been  deemed  sufficient  for  that 
purpose,  and  especially  when  coupled  with  that  of  'disposition*  by  the  wife.*' 
"  For  the  livelihood'*  of  the  wife  was  held  sufficient  to  create  a  separate  estate. 
In  Darley  y.  Darley,  3  Atk.  399.  And  so  were  the  words,  "  for  her  support 
And  maintenance,"  in  Cape  v.  Cape,  2  You.  &  Coll.  543.  But  in  Wardle  v. 
Claxton,  9  Sim.  524,  the  words  "to  be  by  her  applied  for  the  maintenanoe  of 
iierself  and  children,"  were  held  not  to  create  a  separate  use  to  her.  A  legacy 
to  a  feme  covert,  "  her  receipt  to  be  a  sufficient  discharge  to  the  executors,** 
was  held  in  Lee  v.  Priecvux,  3  Bro.  Ch.  381,  to  be  equivalent  to  a  legacy  to 
her  sole  and  separate  use.  A  legacy  to  a  married  woman  "  for  her  own  use 
«nd  at  her  own  disposal,**  vests  a  separate  estate  in  her:  Prichard  v.  Ames^ 
Turn.  &  R.  222;  Tyler  v.  Lake,  2  Russ.  &  My.  188;  Stanton  v.  Hall,  Id.  180. 
In  the  last  case  Lord  Chancellor  Brougham  said:  "  It  was  clear  that  no  par* 
ticular  form  of  words  was  necessary  in  order  to  vest  property  in  a  married 
woman  to  her  separate  use.  That  intention,  although  not  exprassed  in  terms, 
might  still  be  inferred  from  the  nature  of  the  provisos  annexed  to  the  gift; 
4M  where,  for  example,  the  direction  was  that  the  property  should  be  at  the 
wife*s  own  disposal,  or  that  her  receipts  should  be  a  good  discharge,  circum- 
stances which  raised  a  nuinifest  implication  that  the  marital  right  was  meant 
to  be  excluded.*'  In  the  case  of  Tyler  v.  LcJx,  he  said  that  the  word 
"  proper"  is  the  Latin  form  of  the  word  "  own,*'  and  can  mean  nothing  mora 
In  Atcherley  v.  Vernon,  10  Mod.  531,  the  words  **  to  be  laid  out  by  her  in 
what  she  shall  think  fit,*'  were  held  to  vest  a  separate  estate.  So  were  the 
words  "  to  her  own  use  during  her  life,  independent  of  her  husband,"  in  Waff* 
^tiaff  V.  SrMi,  9  Vee.  520.     "Independent  of  the  control  of  her  husband" 
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vests  a  ■epojwte  estate:  Sinuma  v.  Horwood,  I  Keen,  9;  TuUeU  v.  Armttrcmg^ 
1  Bear.  1.  So  does  the  phrase  "  nerer  to  be  subjcctofl  to  control  of  hnsband:'*' 
Btiinv.  Leacher^  11  Sim.  307.  So  also  does  "ui..i,K--:''^<>'':t  of  any  other  per- 
son:" MargetU  t.  BarrinffeTf  7  Id.  482.  *'  Not  to  be  subject  or  liable  to  the 
control  or  disposal  of  any  husband'*  are  sufficient  to  create  a  separate  estate: 
Olover  V.  Hall,  16  Id.  568.  So  are  the  words  "  to  hare  the  use  onoondition- 
ally  :*'  Haihanoa/y  v.  Teaman^  8  Bnsh,  391 .  *'  Ezclnsively  to  her  and  the  heira 
of  her  body  forerer"  create  a  separate  estate:  Qindd  v.  HUL,  18  Ala,  84.  So 
do  the  words  "not  liable  for  the  debts  of  her  present  or  any  fatare  husband:* 
WUliamM  V.  MauUt  20  Id.  721.  And  the  words  "to  receive  the  rents  and 
profits  while  she  lives,  whether  married  or  single:*'  Ckmlder  v.  Camm,  1  De  G. 
F.  k  J.  146.  A  bequest  to  a  married  woman,  "  her  receipt  to  be  a  saffident 
discharge  to  the^bzecatora,"  vests  a  separate  estate:  Lei  v.  Prieoatx,  3  Bra 
Gh.  881 ;  8t€MUm  v.  HaU,  2  Ross,  k  My.  180;  TyUr  v.  Lake,  Id.  188.  So  doea 
a  legacy  "  to  be  delivered  up  to  her,  whenever  she  shoald  demand  or  reqnira 
the  same:"  Dixon  v.  Olmut,  2  Cox,  414.  And  where  a  will  provided  that  one 
half  of  a  legacy  shoald  be  given  to  a  hosband  and  the  other  half  to  his  wife,  if 
they  shoald  be  living  apart  at  the  time  of  the  testator's  death,  the  half  given 
to  tiie  wife  to  be  hers  "absolntely,"  it  was  held  that  she  took  her  half  as  her 
own  separate  estate:  SheweU  v.  Jhoarria,  Johns.  (Eng.)  172.  "For  her  and 
her  family's  use  daring  her  natural  life"  was  held  to  create  a  separate  estate, 
in  Heck  v.  CUppenffer,  6  Pa.  St.  885.  And  "to  be  paid  to  her  during  life,  re- 
mainder to  her  children,"  in  Ti/mm^a  Appeal,  10  Id.  220. .  So  too  was  "  to  be- 
at her  own  disposal  in  true  faith  to  her  and  her  heirs  forever,"  in  Bridges  v. 
Wood,  4  Dana,  610.  The  words  "not  subject  to  be  sold,  bartered,  or  tiadecl 
by  their  husbands,"  create  a  separate  estate:  Woodrum  v.  KSripairick,  2  Swan, 
218;  Clarke  v.  Windham,  12  Ala.  798. 

In  the  case  last  mentioned,  Ormond,  J.,  delivering  the  opinion  of  tha 
court,  said:  "Although  the  technical  words,  for  her  sole  and  sqparate  use, 
are  wanting  in  this  bequest,  we  think  it  impossible  to  doubt  what  was  the 
Intention;  and  any  language  clearly  indicating  the  intent  to  exclude  tha 
marital  rights  of  the  husband,  will  be  sufficient  to  create  a  separate  estata 
in  the  wife."  In  Spear  v.  Walkley,  10  Ala.  328,  it  was  decided  that  a  be- 
quest of  slaves  to  a  husband,  to  be  held  and  worked  by  him  "for  the  use- 
of  his  wife  and  children,"  but  subject  in  no  way  to  his  debts,  or  judgments, 
and  at  his  death  to  be  equally  divided  among  his  children  then  living,  doea 
not  create  in  the  husband  a  legal  estate  that  can  be  sold  under  execution  at 
law.  In  the  case  of  Davis  v.  CaArCs  Executor,  1  Ired.  Eq.  304,  the  testator 
bequeathed  a  sum  of  money  to  his  son,  "in  trust  for  the  separate  and  sola 
use"  of  testator's  married  daughter.  In  another  clause  of  the  will  he  devised 
to  his  son  and  others,  certain  slaves  "in  trust  for"  the  same  daughter  "and- 
her  children."  And  in  a  third  clause  of  the  will,  he  devised  to  the  same  per- 
sons, the  residue  of  his  property  "  in  trust  for  the  sole  and  separate  use"  oi 
the  same  daughter  *  *  and  her  children. "  The  husband  claimed  by  virtue  of  his 
marital  rights  all  the  interest  bequeathed  to  his  wife  in  these  several  clauses. 
The  court,  however,  decided  that  all  the  interest  therein  bequeathed  to  her, 
was  to  her  sole  and  separate  use,  and  that  he  was  excluded;  though  if  tha 
■eoond  clause-  had  stood  alone,  the  construction,  as  to  that,  would  have  bee& 
different.  In  Beat^fort  v.  Collier,  6  Humph.  487,  the  testator,  in  his  will,  be- 
queathed to  his  sister  oertain  slaves.  Subsequently  he  added  to  the  will  the 
following:  "Since  writing  the  bequest  to  my  sister,  Isabella,  I  have  reflected 
that  it  ia  possible  she  might  marry  some  man  who  would  squander  her  prop- 
arty.  I  now  give  the  negroes  named  for  her  to  my  brothers,  William  and 
Jamea,  in  trust  for  her  and  her  heirs'  benefit."    This  devise  waa  construed  to* 
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give  to  her  a  separate  use.  Green,  J.,  in  delivering  the  opinion  of  the  conrt^ 
said :  "The  gift  for  'her  and  her  heirs'  benefit/  or,  in  other  words,  for  the  ben- 
efit of  Isabella  and  her  children,  of  itself  plainly  shows  the  intention  to  ex- 
clude the  marital  rights  of  any  husband  she  might  take;  but  when  to  th* 
natural  import  of  these  words  he  added  the  reason  which  is  stated  for  this- 
f orm  of  bequest,  and  the  fact  that  trustees  are  interposed,  no  doubt  is  left  on 
our  minds  as  to  the  meaning  of  the  will."  And  in  G*KUl  v.  Campbell,  3 
Qreen*s  Ch«  13,  it  was  decided  that  a  devise  to  executors  in  trust  for  the  mar- 
ried daughter  of  the  testator,  that  they  permit  her  to  oooupy  the  property, 
and  "  to  take  the  rents,  issues,  and  profits  thereof ,  to  her  own  use  during  her 
natural  life,  free  from  any  control  of  her  present  or  any  future  husband,  and 
not  to  be  any  way  liable  for  any  debt  or  debts  he  now  owes,  or  which  any 
future  husband  may  hereafter  contract,"  excluded  not  only  the  then  husband, 
but  also  any  future  husband  of  the  devisee.  And  after  her  divorce  the  court 
refused  to  set  aside  the  trust,  or  to  permit  the  estate  to  be  conveyed  to  the 
cutui  qiu  truBt. 

Words  Insufvicibnt  to  Crbatb  Sepabate  Estatx. — ^The  words  "iA> 
trust  to  pay  unto"  a  married  woman,  "during  the  term  of  her  natural  life," 
will  not  suffice  to  create  a  separate  estate  in  her:  Lvmb  v.  MUnes,  6  Vee.  517. 
Nor  will  the  words  "for  her  own  use  and  benefit:"  WiUs  v.  Sayers,  4  Madd. 
409.  The  words  "to  hold  to  her  during  her  natural  life,"  Bte  not  sufficient: 
Torhert  v.  Ttowiing^  1  Yeates,  432.  Nor  are  the  words  "for  her  and  their 
own  absolute  use  and  benefit:"  Rycroft  v.  Chrigtyt  3  Beav.  241.  In  this  case 
Lord  Langdale,  M.  £.,  said:  "I  have  undoubtedly  very  great  difficulty  in 
saying  that,  by  the  form  of  words  contained  in  this  will,  the  property  is  given 
to  her  for  her  separate  use;  when  the  circumstances  are  considered,  it  is  very 
probable  that  the  testator  so  intended  it;  but  I  can  not  say  that  such  is  the 
effect  of  the  words."  In  LtwU  v.  MathetDSj  L.  R.,  2  Eq.  177,  "for  her  and 
their  own  sole  and  absolute  use  forever,"  were  held  to  be  insufficient  to  create- 
a  separate  estate.  As  were  the  words  "to  her  and  her  heirs'  proper  use,"  in 
BudUeU  V.  WataoHf  2  Dev.  Eq.  430.  The  words  "to  pay  into  her  proper 
hands  for  her  own  proper  use  and  benefit,"  will  not  raise  a  separate  use:  Black- 
low  V.  Xatw,  2  Hare,  49;  Tyler  v.  LaJoe,  2  Russ.  &  My.  183.  But  see  contra. 
Hartley  v.  Sisrle^  6  Ves.  640.  Nor  will  the  words  "for  her  own  use  and  ben- 
efit:" Kenatngton  v.  DoUond,  2  My.  k  K.  184.  A  bequest  of  a  slave  to  h/eme 
covert  "for  her  proper  use,"  does  not  vest  in  her  a  separate  right:  Oilliam  v. 
Welch,  4  Dev.  L.  286.  The  words  "for  her  life,  to  be  by  her  applied  for  the 
maintenance  of  herself  and  children,"  do  not  create  a  separate  estate:  WardU 
V.  CUxxtony  9  Sim.  524.  Neither  do  the  words  "for  her  sole  use  and  benefit 
forever:"  Chipchaee  v.  Swnpwn,  16  Id.  485.  Nor  the  words  "to  her  and  the 
heirs  of  her  body,  and  to  them  alone:''  Foster  v.  Kerr,  4  Rich.  Eq.  390.  Nor 
these  words,  "  during  her  life,  and  after  her  death  to  her  issue:"  Bryan  v.  Dun- 
can,  11  Ga.  67.  Nor  these,  "for  her  maintenance  and  support:"  Attstin  v. 
A^utin,  L.  R.,  4  Ch.  Div.  236.  In  DeMon  v.  PaU(m,  19  Ga.  '577,  a  bequest 
to  a  trustee,  to  be  held  in  trust  for  a  married  woman  during  her  natural  life, 
was  decided  not  to  vest  in  her  a  separate  estate.  In  Iiige  v.  Forrester,  6  Ala. 
418,  a  testator  gave  certain  property  to  trustees,  to  be  used  and  managed  ai 
their  discretion,  for  the  mutual  use,  benefit,  and  interest  of  his  daughter  and 
her  surviving  children,  and  it  was  held  that  the  bequest  did  not  invest  her 
with  a  separate  estate.  In  Evans  v.  Knorr,  4  Rawle,  66,  the  testator  devised 
property  to  a  trustee,  in  trust  for  "the  sole  and  separate  use"  of  his  married 
daughter,  not  to  "be  in  any  manner  or  way  whatever,  subject  to  any  of  the 
debts,  contracts,  or  engagements  of  her  husband."    In  another  olause  of  the 
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will  he  added,  "I  also  give  and  bequeath  unto  the"  same  tmstee  '*  the  sum 
of  one  thousand  dollars  in  trust  for  the  use  of  her."  It  was  decided  that  the 
one  thousand  dollars  was  not  for  the  sole  and  separate  use  of  the  wife,  but 
went  to  the  husband. 

From  a  consideration  of  the  foregoing  cases  it  may  be  gathered  that  the  ex- 
pressions which  create  a  separate  estate  are:  1.  The  *Anh^iftal  words  "sole 
and  separate  use,"  or  equivalent  words;  2.  Words  which  expressly  exdud« 
the  marital  rights  of  the  husband;  8.  Words  which  empower  the  wife  to  peiv 
form  acts  concerning  the  property  devised,  which  are  inoonsiatent  with  tho 
disabilities  of  coverture:  Nw  v.  Bradleiff  6  Rich.  Bq.  48;  2  Feny  on  Tmrti^ 
•eo.  660. 


Fbopbietobs  of  Quinot  Canal  v.  Newoomb. 

[7  HxTCAZjr,  976.1 

Pabtt  Usino  Canal  of  CoBPOBATioir  is  Bbrtopfsd  to  Dxnt  its  Right 

TO  TouL,  and  can  not,  in  an  action  for  such  toll,  set  up  the  defense  that 

.  the  corporation  has  not  complied  with  its  act  of  incorporation  in  the 

construction  of  the  canal,  though  the  act  declares  that  such  failure  shall 

render  it  void. 

Waht  of  Kotigb  of  Inorsasb  of  Toll  by  a  canal  corporation  is  no  de- 
fense to  an  action  for  the  increased  toll,  where  the  defendant  has  oon- 
tinued  to  use  the  canal  without  inquiry  as  to  the  rate  of  toll. 

EviDBKOE,  IK  Action  fob  Toll,  of  Damaob  to  Dxfbndant  by  reason  of 
the  failure  of  the  corporation  plaintiff  to  construct  its  canal  according  to 
law,  is  inadmissible  in  mitigation  of  the  recovery  or  by  way  of  set-ofl^ 
such  injury  being  one  which  the  defendant  suffers  in  common  with  the 
public,  and  for  which  no  action  Ues. 

Indebitatus  Assumpsit  Libs  fob  Toll. 

Ajbsuupbit  in  the  common  pleas  to  reeoTer  toll  for  passing  cer* 
tain  Tessels  of  the  defendant  through  the  plaintiff's  canal.  The 
declaration  contained  two  counts,  the  second  being  a  count  in 
indebitatus  asgumpsit.  The  plaintiffs  proved  their  incorporation, 
etc.,  and  the  passage  of  the  defendant's  boats  through  the  canal. 
They  also  showed  by  their  books  that  they  had  originally  fixed 
the  rate  of  toll  at  four  cents  per  ton,  and  had  subsequently  in- 
creased it  to  five  cents,  but  there  was  no  evidence  that  the  de- 
fendant had  notice  of  the  increase.  The  defendant  offered  evi- 
dence in  bar  or  in  mitigation  of  damages,  that  the  plaintiffs  had 
not  constructed  their  canal  of  the  dimensions  required  by  the 
act  of  incorporation,  the  provisions  of  which  are  stated  in  the 
opinion,  and  that  by  reason  of  such  failure  the  defendant  had 
suffered  great  injury  and  inconvenience  in  passing  his  vesselfl 
through,  and  that  if  the  canal  had  been  constructed  as  required 
it  would  have  been  more  profitable  to  him  to  pay  full  toll  than 
io  pass  through  it  for  nothing  as  it  was.    The  evidence  was  re* 
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jected.  The  defendant  insisted  that  the  action  could  not  be 
maintained  on  the  second  count,  but  the  court  ruled  otherwise. 
Verdict  for  the  plaintiffs  for  the  full  amount  claimed^  and  the 
defendant  brought  the  case  here  on  exceptions  to  the  rulings 
below. 

WUkinaon^  for  the  defendant. 

Churgas^  for  the  plaintiffe. 

By  Court,  Shaw,  C.  J.  It  being  proved,  or  admitted,  that  the 
defendant's  vessels  did  pass  the  plaintiffs'  canal  and  transport 
the  commodities,  as  averred  in  their  declaration,  it  becomes 
necessary  to  consider  the  several  grounds  of  defense. 

1.  It  is  insisted  by  the  defendant,  that  the  right  of  the  plaint- 
i£b  to  take  toll  is  conditional,  by  their  act  of  incorporation,  stat- 
ute of  1824,  c.  150,  depending  on  their  first  making  a  canal 
sufficient  to  admit  a  vessel  of  nine  feet  draught  of  water.  By 
the  eighth  section  of  that  act,  "  said  toll  shall  commence  as 
soon  as  said  canal  shall  be  passable  for  vessels,  as  prescribed  by 
said  corporation,''  subject  to  the  revision  or  alteration  of  the  toll 
by  the  legislature.  The  ninth  section  provides,  that  if  the  cor- 
poration shall  not  complete  a  canal  passable  for  vessels  drawing 
nine  feet  of  water,  within  three  years,  the  act  shall  be  void. 
Taking  the  two  sections  together,  the  provision  is,  that  the  cor- 
poration may  commence  taking  toll  at  any  time,  within  three 
years,  if  the  canal  is  completed  within  that  time;  but  if  not  then 
completed,  the  act  shall  be  void.  We  do  not  understand  that  a 
compliance  with  all  the  provisions  of  the  act  is  a  condition 
precedent  to  the  right  of  demanding  toll  in  each  particular  case. 
The  construction  contended  for  by  the  defendant  would  be 
attended  with  extreme  inconvenience.  The  consequence  would 
be,  that  the  plaintiff's  right  could  be  drawn  in  question,  and 
put  in  issue,  every  time  they  demanded  a  toll.  This  canal  is  a 
public  highway.  It  was  authorized  for  the  public  use  and 
accommodation,  with  authority  in  the  plaintiffs,  by  section  8  of 
their  act  of  incorporation,to  take  private  property  for  such  use. 
And  every  individual  has  a  right  to  use  the  canal,  on  paying  the 
toll.  Levying  a  toll  on  a  public  highway,  whether  by  land  or 
water,  is  a  claim  of  franchise;  and  whoever  makes  such  claim 
without  authority  is  liable  to  an  information  in  the  nature  of  a 
qujo  warranto.  So,  if  the  canal  is  not  made  according  to  the 
provisions  of  the  act  of  incorporation,  it  is  the  failure  to  perform 
a  public  duly,  for  which  indictment  or  information  will  lie. 

2.  If  the  canal  was  opened,  and  toll  claimed,  and  the  pablie 
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did  not  interfere,  and  the  defendant  used  the  canal,  he  thereb]r 
subjected  himaelf  to  the  payment  of  the  toll.  By  demanding  th& 
toll,  the  plaintiffs  claim  to  have  complied  with  the  conditions- 
and  proTisions  of  their  act  of  incorporation;  and  the  defendant, 
by  using  their  canal,  is  estopped  to  deny  their  right  to  the  pay- 
ment of  the  toll;  although  they  might  be  proceeded  against  by 
quo  warranto  for  the  repeal  and  dissolution  of  their  charter,  or 
by  indictment  for  a  misdemeanor,  in  not  keeping  it  in  repair. 

3.  Another  ground  of  objection  to  the  plaintiffs'  right  to  toll 
is,  that  the  defendant  bad  no  notice  that  they  had  raised  the- 
toU.  It  appears  that  there  was  the  same  evidence  of  the  increase 
of  the  toll  to  five  cents,  as  there  was  of  the  oHginal  establish- 
ment of  it  at  four  cents;  namely,  the  vote  of  the  corporation. 
But  besides;  a  toll  implies  a  cash  payment  at  each  passage.  If 
the  defendant  had  paid  cash  at  each  passage,  he  would  har^ 
known  of  the  increase,  or  at  least  he  could  have  been  misled  but 
once;  and  if  he  continued,  for  a  long  time,  to  pass  without  in- 
quiring, he  must  be  presumed  to  have  assented  to  the  payment 
of  the  established  toll. 

4.  It  was  next  insisted,  that  the  defendant  should  have  beei^ 
allowed  to  go  into  evidence  to  show  that  he  had  sustained  damage 
by  means  of  the  failure  of  the  plaintiffs  to  make  their  canal  fit 
for  vessels  of  nine  feet  draught  of  water.  This  was  offered  m 
various  forms,  but  they  all  resolved  themselves  into  an  attempt 
to  prove  damage  arising  from  this  cause. 

Supposing  the  defendant  would  have  a  right  to  set  off  such 
damage  as  he  could  sustain  an  action  for,  in  order  to  avoid  cir- 
cuity of  action — ^a  supposition  most  favorable  for  the  defend- 
ant— ^we  are  of  opinion  that  the  evidence  was  rightly  rejected;, 
because  we  think  no  action  could  be  maintained  on  any  of  the^ 
grounds  stated,  if  the  defendant  had  been  suing  the  plaintiffs  in 
a  cross  action  for  such  damage.  If  the  defendant  suffered  any 
damage  from  this  cause,  or  if  he  had  suffered  damage  from  the- 
filling  up  of  the  canal,  and  want  of  cleansing,  by  means  of 
which  he  was  unable  to  enter  with  a  vessel  of  nine  feet  draught 
of  water,  it  would  have  been  a  damage  suffered  in  common  with 
all  other  members  of  the  community,  and  therefore  redress  must 
be  sought  by  a  public  prosecution.  Where  one  suffers  in  com- 
mon with  all  the  public,  although,  from  his  proximity  to  the^ 
obstructed  way,  or  otherwise  from  his  more  frequent  occasion  to- 
use  it,  he  may  suffer  in  a  greater  degree  than  others,  still  he 
can  not  have  an  action,  because  it  would  cause  such  a  multiplic- 
ity of  suits  as  to  be  itself  an  intolerable  evil.    But  when  he  sna» 


Oct.  Ib-ii'S,]         QuiNCY  Canal  v.  Newcomb.  781 

tains  a  special  damage,  differing  in  kind  from  that  which  is 
common  to  others — as  where  he  falls  into  a  ditch  unlawfully 
made  in  a  highway,  and  hurts  his  horse  or  sustains  a  personal 
damage — ^then  he  may  bring  his  action:  Stetson  t.  Faxon,  19 
Pick.  147  [31  Am,  Dec.  123].    The  case  of  Biddle  v.  Proprietor 
of  Locks  and  Canals^  7  Mass.  169  [5  Am.  Dec.  86],  seemed  at  first 
to  be  much  like  the  present;  but  upon  close  examination  it  is 
found  to  be  quite  distinguishable.    There,  although  the  declar- 
ation averred  a  loss  arising  from  the  failure  of  the  defendants  to 
dig  their  canal  of  the  depth  required  by  their  act  of  incorporation, 
yet  it  also  alleged  a  damage  from  its  filling  up  and  being  in 
want  of  deepening  and  cleansing.     And  Larsons,  C.  J.,  in  deliy- 
«ring  the  opinion  of  the  court,  on  a  motion  in  arrest  of  judg- 
ment, held  the  action  to  be  maintainable,  not  upon  the  ground 
that  the  plaintiff  sustained  damage  by  means  of  the  original 
failure  of  the  proprietors  to  make  the  canal  of  the  required 
depth,  but  of  their  neglect  of  duly  in  not  keeping  it  cleansed 
and  free  from  obstructions  after  it  had  been  so  made.    And 
4gain:  The  plaintiff  in  that  case  proved  not  merely  a  damage 
arising  from  the  fact  that  the  canal  had  not  been  made  of  the 
required  depth,  but  also  that  he  entered  it  with  a  raft,  and  that 
by  means  of  the  shallowness  of  the  water,  his  raft  grounded, 
and  being  detained  there  during  a  storm,  a  part  of  his  raft  was 
lost.    In  that  case,  therefore,  there  was  a  special  damage — a 
damage  arising  from  the  want  of  due  care  in  cleansing  the  canal 
and  maintaining  it  in  a  fit  condition  for  use— and  upon  these 
grounds  the  action  was  maintained.    But  in  the  present  case, 
all  the  defendant's  offers  of  evidence  were  to  show  that  he  had 
sustained  damage  in  his  business  from  the  original  failure  of 
the  plaintiffs  to  construct  the  canal  in  the  manner  required  by 
their  act  of  incorporation.    If  they  did  fail  in  that  particular,  it 
was  a  failure  of  duty,  by  reason  of  which  the  defendant  suffered 
no  special  damage  peculiar  to  himself,  but  one  which  could  be 
redressed  by  a  public  prosecution  only.    If  the  defendant  could 
not  sustain  an  action  for  such  damage,  we  are  of  opinion  that 
he  could  not  claim  such  damage  by  way  of  set-off  in  this  suit. 

It  was  said  that  as  the  plaintiffs  had  declared  in  indebitaiua 
cssumpsii,  the  defendant  had  a  right  to  show  that  he  received 
less  benefit  than  he  should  have  received.  Were  this  a  declara- 
tion on  a  quantum  meruit^  there  would  have  been  more  weight 
in  this  argument.  But  it  is  for  a  sum  certain,  due  for  tolls  fixed 
by  law,  where  the  whole  is  due,  or  nothing;  and  the  rule  of 
quantum  meruit  does  not  apply.    This  general  mode  of  dedar- 
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ing  is  allowable  whan  nothing  remains,  on  the  part  of  the  de- 
fendant, but  the  duty  of  paying  a  certain  stun  of  money:  3 
Stark.  Et.  95. 
Judgment  for  the  plaintiffs. 

Thb  fbdtoipal  cask  is  crrxD  in  the  foUowing  cm«8  to  the  point  that  in- 
dividtuds  can  not  enforce  a  pablic  right,  or  redress  a  pnblio  injury,  by  suitB 
in  their  own  names;  it  is  only  when  they  suffer  some  special  damage,  differ- 
ing in  kind  from  that  which  is  common  to  others,  that  a  personal  remedy  ac- 
oraes  to  them:  BreUnard  ▼.  OMineeticiU  B.  R,  R.  Co.,  7  Cash.  511;  WiOard 
▼.  Cambridffe,  3  Allen,  674;  We»9(m  v.  Wa$hbum  Iran  Co,,  13  Id.  101.  In 
the  following  oases  it  is  cited  in  snpport  of  the  proposition  that  a  cause  of 
forfeitare  can  not  be  enforced  against  a  corporation,  except  in  direct  proceedings 
in  behalf  of  the  government:  Heard  v,  Talbot,  7  Gray,  120;  Piadey  v,  Roainob$ 
N.  Co.,  75ya.  (1  Matt)325.  And  in  WhiUeiUonI£iU$Y.  UpUm,  lOOray,  699, 
to  the  point,  that  where  a  defendant  uses  a  canal,  he  must  pay  the  toll,  and 
oaa  not  avoid  payment,  by  showing  that  the  canal  was  not  made  so  deep  aa 
the  statate  required. 


Wabd  v.  Fbootob. 

[7  KStOALV,  818.] 
AmOHMBRT    UNDER   MAfl8A0HU8XTT8   InSOLVXMT   AcT   OV    1888   DdSOLTV 

ATTAomuEifTB  previously  levied. 
SjlVXVo  Clausb  nr  MASSiioHnsKTTS  Insolvent  Law,  preserving  rights  al- 
ready accmed  under  the  law  repealed  thereby,  does  not  save  an  attach- 
ment levied  during  the  suspension  of  that  act,  while  the  United  States 
bankrupt  act  of  1841  was  in  operation,  so  as  to  prevent  the  dissolution  of 
such  attachment,  by  an  assignment  under  the  insolvent  law  after  its 
revival  by  the  repeal  of  the  bankrupt  act. 

Wbet  of  entry  to  recover  certain  lands.  The  tenants  claimed 
as  assignees  of  one  Brown,  under  the  insolvent  act  of  1838; 
the  demandant,  under  an  attachment,  judgment,  and  execution 
against  Brown.  The  question  was,  whether  the  attachment  was 
dissolved  by  the  assignment.  The  other  facts  are  stated  in  the 
opinion. 

Ward,  pro  8«. 

Proctor,  for  the  tenants. 

By  Court,  Shaw,  0.  J.  Both  parties  daimingtitlefrom  the  same 
person,  and  both  by  operation  of  law,  and  not  by  grant  from  the 
owner,  the  question  is,  whether  the  demandant  obtained  the  better 
title,  in  virtue  of  the  attachment  and  levy,  or  the  tenants,  under 
the  assignment  made  to  them  in  the  course  of  the  proceedings  in 
insolvency.  On  a  comparison  of  dates,  it  appears  that  judg:- 
ment  was  entered  in  favor  of  the  demandant's  grantor  on  tisb 
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first  of  April,  1843;  but  no  seizure  on  execution  was  made,  and 
no  step  towards  the  levy  taken,  till  the  seventh  of  the  same 
month.  On  the  third,  the  debtor  applied  for  proceedings  in 
insolvency,  and  the  warrant  was  issued.  The  first  publication 
of  notice  was  made  on  the  fourth  of  the  same  April.  It  is  ob- 
vious, therefore,  that  the  tenant's  title  commenced  at  a  time 
prior  to  the  demandant's,  so  far  as  the  latter  depends  on  the 
levy  of  the  execution,  and  must  prevail,  unless  the  title  of  the 
latter  is  aided  by  a  previous  valid  attachment.  The  question 
therefore  is,  whether  the  attachment  was  dissolved  by  the  pro* 
oeedings  in  insolvency. 

The  insolvent  law,  statutes  of  1838,  o.  163,  sec.  5,  does  in 
terms  declare,  that  all  attachments  shall  be  dissolved  by  the  as- 
signment of  the  debtor's  property.  But  there  is  a  clause  in  sec- 
tion 25,  saving  from  the  repealing  provision  all  rights  which  have 
accrued  to  any  person,  by  virtue  of  the  provisions  of  law  so  re- 
pealed. It  has  been  already  decided,  as  the  true  exposition  of 
these  enactments,  that  all  attachments  made  after  the  law  went 
into  operation  were  dissolved,  though  made  before  the  assign- 
ment; but  that  attachments,  made  before  the  act  went  into  op- 
eration, conferred  rights  which  were  preserved  by  the  saving 
clause,  and  that  the  attachments  so  made  were  not  dissolved: 
KSbam  v.  Lyman,  6  Mete.  299.  But  by  the  statute  of  1842,  c. 
71,  with  one  exception,  the  operation  of  the  insolvent  law  waa 
suspended  so  long  as  the  bankrupt  law  of  the  United  States 
should  continue  in  force.  The  bankrupt  law  was  subsequently 
repealed,  such  repeal  to  take  effect  from  and  after  the  third  of 
March,  1843;  so  that  at  that  time  the  insolvent  law  went  into 
active  operation  again,  without  further  legislative  act,  as  if  it 
had  not  been  suspended.  Now  the  demandant  contends,  that 
inasmuch  as  his  attachment  was  made  whilst  the  insolvent  law 
was  suspended,  the  saving  clause  operates  to  preserve  his  attach- 
ment after  the  revival  of  the  law,  in  the  same  manner  as  it  op- 
erated to  save  attachments  made  before  it  originally  went  into 
ox>eration.  But  the  court  are  of  opinion  that  this  is  not  a  just  ap- 
plication of  the  saving  clause  of  the  insolvent  law.  The  present 
case  is  not  within  the  letter  of  the  act,  and  we  think  there  is  no 
such  analogy  as  to  bring  it  within  the  principle  and  spirit  of  the 
act. 

The  words  of  the  statute  of  1838,  c.  163,  sec.  5,  declare  all 
attachments,  existing  at  the  time  the  insolvent  proceedings  take 
effect,  dissolved,  in  pursuance  of  the  general  principle  of  insolv^ 
ent  lawSf  that  legal  remedies,  provided  in  the  ordinary  course  of 
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justice,  for  satisf jing  a  single  cxediior,  shall  jield  to  a  seques^ 
tiation  designed  for  the  benefit  of  all  creditors.  Bat  when  a 
new  act  for  the  first  time  established  such  a  policy,  and  provided 
a  series  of  measures  for  carrying  it  into  efieot,  it  seemed  fit  to 
declare,  that  when  a  particular  creditor  had  sought  a  remedy 
under  then  existing  laws,  and  thereby  acquired  a  qualified  right, 
it  should  not  be  disturbed.  But  this  saving  clause  is  very  lim- 
ited. After  declaring  all  provisions  of  law,  inconsistent  with 
the  act,  repealed,  it  adds,  ''  saving  all  rights  which  have  accrued 
to  any  person  by  virtue  of  the  same,"  that  is,  by  such  provisions 
of  law  before  they  were  repealed;  and  consequently  before  the 
insolvent  law  was  enacted  and  went  into  operation.  The  de- 
mandant's attachment  is  not  vrithin  the  terms  of  this  provision, 
because  it  was  not  made  before  the  insolvent  law  went  into  op- 
eration. Nor  is  it  within  the  reason  and  principle.  The  insolv- 
ent law,  during  its  suspension,  existed  to  many  purposes.  It 
was  suspended  only  during  the  existence  of  another  system  of 
paramount  authority,  designed  for  the  accomplishment  of  the 
same  purpose,  namely,  a  general  and  equal  distribution  of  the 
property.  When,  therefore,  the  operation  of  this  jinspending 
law  ceased,  the  original  act  was  reinstated  in  active  operation, 
«nd  took  effect  from  its  original  enactment. 

The  court  are  therefore  of  opinion^  that  although  the  attach- 
ment under  which  the  demandant  claims,  vraa  made  whilst  the 
insolvent  law  of  1838  was  suspended,  and  during  the  existence 
4uid  operation  of  the  bankrupt  law  of  the  United  States,  it  was 
not  continued  in  force  so  as  to  preserve  the  attachment  after  that 
suspension  ceased ;  that  the  attachment  was  dissolved  1^  the  pro- 
<)eedings  on  the  insolvent  act,  which  were  commenced  before  tba 
service  of  the  execution;  and  that  the  tenants^  as  ttnnignowi  xedt 
<Ler  those  proceedings,  have  the  better  title. 

Judgment  for  the  tenants. 

Thb  fbinoipal  gasb  is  dTXD  in  AuiUn  v.  CkweHp,  10  Meto.  883»  to  tfao 
{K>int  that  the  insolvent  law  of  MaasachoaettB  went  into  renewed  and  rnaHv 
operation  from  and  after  the  repeal  of  the  bankrupt  law  of  oongrea.  And 
in  Andrews  ▼.  SatOhwickf  13  Id.  636,  to  the  point  that  the  lint  pnUieatkio  6l 
ootiee  fixes  the  time  when  the  attachment  is  dissolved. 
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ApmnurriULTOE  deboniBnon,  ponren o^  724. 

iettlement  of  aooounti  of,  concloiivoneM  ol,  72i» 
Aduutibt,  who  oam  oommit,  279. 

AOTXBBX  P08BiS8ioir  of  pwt,  wheD  ertencb  to  tfaa  wlida^  087. 
APTOBTiONiaNT  of  dividends,  rents,  eta,  724. 
AnAOHMBNT,  creditor  aoqniree  no  property  by,  prior  to  Mle^  6011 

death  of  defendant  diaeolvei,  610. 

disiolntion  by  abandonment  of  poeieonion,  000. 

diflaolntion  by  bankmptcy  of  defendant,  610. 

dinolntion  by  death  of  defendant,  610. 

4iMolntion  by  final  judgment,  609. 

dlaeolution  by  final  judgment  appeal,  when  pmwmi^  6011 

diaaolntion  by  repeal  of  statute,  609. 

-dissolution  by  removal  of  property  out  of  baiUwIok,  61CL 

Judgment  lien  relates  to  levy  of,  607. 

levy  is  essential  to  lien  of,  607. 

levy  of,  does  not  change  property  of  debtor,  607* 

lien  of,  how  destroyed,  608. 

lien  of,  levy  essential  to,  607. 

origin  of,  606. 

possession  requisite  to  oontinnanoe  of,  610. 

property  may  be  sold  subject  to^  607. 

relation  of  sale  to,  608. 

rights  of  debtor  only  can  be  bound,  608. 

statutes  regarding,  606. 

subsequently  acquired  property  not  affected  by,  606. 

whether  lien  of,  exists  prior  to  judgment,  607. 
Attobnkt,  death  of  client  revokes  authority  of,  01. 

Bank,  forged  indorsements,  bank  must  not  reoogniaSy  02QL 

is  bound  to  know  depositor's  signature,  519. 

liability  on  forged  certified  check,  523. 

liability  of  customer  upon  altered  or  forged  oheok,  520L 

must  ascertain  that  person  presenting  oheok  is  entltlsd  to  reorfv*  pa^ 
ment,  520. 

paying  forged  check  must  bear  the  loss,  519. 

ralwd  or  altered  checks,  liability  for  paying,  62S. 

whether  may  recover  money  paid  on  forged  oliook«  BSL 
BocKDABT,  agreement  to  establish,  697. 

Ckbck,  altered  or  raised,  523. 

forged,  disoovering  and  giving  notice  ot  'KSS. 
Am.  Dko.  Vol.  IIXH~« 
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CamoKf  forged,  hold«r  of,  money  paid  to,  when  oaii  not  be 

fot^ged,  peyer  of,  loeee  the  money,  510. 

forged,  ratifloatioa  of,  62S. 

forged,  whether  bank  ie  lieUe  for  oerUfylag,  628^ 
Oomf OH  Cabbixb,  1*w  whioh  goTema  oomtnot  o4  40$, 

liAbOity  of,  406. 
ConBAor,  i^yportioniiig  oomtnMst  for  eervioe^  584. 

general  terme  need  in,  must  be  limited  to  the  miMen  stall  tHMk 
partiei  ere  oontreoting,  50. 

optional,  is  valid  when  acted  npcm,  152. 

optional  performance  on  one  aide  makee  TaUd,  158. 

optional,  when  becomea  obligatory,  152. 

partial  performance,  when  entitles  to  oompenntion,  15ft> 

to  give  a  "good  deed,**  how  latiefied,  50. 
Obhdrob,  snbeeqnent,  who  deemed  to  be^  500. 
OumvaL  Law»  amtt^aU  o/oquU^  plea  of,  what  eostaiMt  40BI 

Damaoib,  meaaoze  of,  on  breach  of  covenant  to  oonvej,  50b 
ItauxE,  delivery  of  deed  after,  84. 

of  agent  doea  not  deatroy  authority  of  aabagent»  01. 

of  elient  deatroya  attomejr'a  anthority,  01. 

of  partner  diaaolvea  partnerahip,  01. 

of  prindpal  diaaolvea  agency,  81,  83. 

of  principal,  where  power  la  oooplad  with  an  interaali  88. 
Dud,  delivery  to  a  peraon  to  be  delivered  after  grantor'a  daalii»  8^ 

made  by  agent  in  name  of  deceaeed  grantor,  85. 
DcruiiTioir  of  power  coupled  with  an  intereat,  82. 

of  privity,  811,  312. 
DrnvoaiTiOK,  notice  of  taking,  moat  be  given,  532. 

Divm  to  married  vroman,  words  eeaential  to  create  aepaiaite  mMB,  37S-97IL 
DowxB,  conveyance  to  defraud  wife  of,  218-220. 

BraoncxHT,  defendanta  and  their  priviea  may  be  diapoaaetJ,  HI. 

family,  aervanta,  and  tenanta  may  be  diapoaaeaaedt  312. 

landlord,  when  eatopped  by  judgment,  313. 

legal  title  cwacntial  to,  687. 

preaumption  ia  that  all  persona  in  poaaeasion  entered  ondar  ddtBd$at^ 
313. 

porohaaer  at  execution  sale  may  be  dispossessed,  312L 

purchaser  pendente  lite  may  be  dispossessed,  312. 

restitution  of  party  wrongfully  dispossessed,  314. 

tenants  under  defendant  may  be  dispossessed,  312. 

who  may  be  dispossessed  under  judgment  in,  311-314. 

who  precluded  by  judgment  in,  313. 
BvzDiNOX  dehors  a  will  to  show  intentional  omission  of  cfaEd,  741. 
BxJBUUTiON  against  school  district  may  be  levied  on  inhabitanta'  prapat^y  Ttt 

defendants  and  all  claiming  under  them  may  be  dispoaaeaaed,  SIL 

trregularitiee  of  o£Bcer  in  making  sale,  430. 

notice  of  sale,  673. 

CO  judgment  in  ejectment,  who  may  be  diapoaseesed  uader,  Sll-tt4 

sale,  eatoppel  arising  from  miarepreeentation,  60. 
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Snmnnoir,  aile,  estoppel  does  not  arise  from  fsUing  to  objeoi  U^  601 
sale,  estoppel  does  not  arise  from  reoeiving  surpliui  p«)oead%  00. 
sale  of  Umd  lying  in  another  oonnty,  60. 

ElBMiTiON,  head  of  family  entitled  to,  who  is  a»  Ittk 

WAua  BxpsmziTATioNB,  action  by  parohaaer  f or^  after  his  hat  sold  the 
erty,  734. 

aodon  for,  against  stranger  to  oontraoft^  7S8L 

oral,  are  actionable,  734. 

vendor's  liability  for,  733. 
IteoiBUE  EiTTBT  AND  DBTADncB,  aotion  <df  agafaist  the  onmsr  of  bad,  401. 
VoBOSD  Crxok,  bonk  paying,  losss  the  money,  519. 

bonajkte  holder  reoeiving  payment  of,  can  not  be  eompsljsd  to  Npajt 

discovering  and  giving  noiioe  of,  62S. 

dnwn  by  confidential  derk,  520. 

n^eot  in  not  discovering,  625. 

imtifioatioii  of,  625. 
WtLAxrvuuarr  Tbavswer  by  husband,  to  delsat  wife^  rli^Mib  91MB0L 

how  creditor  may  proceed  in  case  of^  458. 

whether  creditor  may  avoid,  part  of  whose  cUim  Is  prior  to»  MOL 

OvASDiAH,  liability  of,  for  maintenanee  and  ednoatloii  of  waid»  M^ 

HiAD  OF  Family,  who  is  a,  166. 

HuiBAHD  Ain>  WiFX,  agency  of  wife  for  husband,  391. 

community  property  of,  power  of  husband  over,  220. 

convejrance  by  husband  of  personal  estate,  219. 

conveyance  by  husband  to  defeat  wife's  rights,  21S. 

conveyance  by  husband,  when  deemed  fraudulent  against  wtfs^  fllil 

oonveyanoe  by  man  about  to  marry,  when  void  as  against  wif<  illL 

gifts  by  husband,  when  valid,  218. 

husband,  when  deemed  wife's  trustee,  46. 

law  controlling  their  rights,  656. 

partition  of  wife's  property,  interest  acquired  by  husband,  4B. 

■ait  by  wife  to  recover  property  fraudulently  convi^ysd  by 

wife's  separate  estate,  what  is,  666. 

^tmcnaxTT  for  adultery,  what  must  aver,  726^ 

for  murder,  description  of  injury,  452. 

for  murder,  when  amounts  to  manslaughter  only,  451^ 

for  nuisance  in  keeping  disorderly  house,  442. 

misnomer  in,  468. 
IiOMRSER,  averment  of  notice  to,  admits  evidence  of  waiver,  606^ 

notice  to,  by  mail,  653. 

notice  to  deceased,  196,  197. 

waiver  of  demand,  by  maker's  absoondinj^  788. 

waiver  of  demand  and  notice  by  taking  security,  95-08L 
ImmtuonoifB  to  Jubt  on  segregated  facts,  857. 

right  to  modify,  667. 

Jodomutt,  attorney's  authority  to  appear  may  be  oontrovwtsd^  dlBb 
garnishing,  372. 
Jurisdiction  rebutting  presumpticm  of,  436. 


788  Index  to  the  Notes 

JuDOMBTr,  lin  of,  oo  rahMquently  aoqnired  rMlty,  lOS. 
of  aaothor  •tato»  Talidity  of,  43& 

LnciTATiova,  Sxatoti  of,  remalodan  and  rofvnloiMn  not  afliiaiiJ  ^9 13iL 
Luv  Afio,  deed  of*  whether  void  or  voidahle,  749. 

Halmxoub  PBoooonoir,  ohaneter  of  plAlntifl;  evIdeDeeoC  6tfL 

JTon,  oonriderstion  0^  when  holder  need  not  provvy  1(B» 
holder  of,  indoBMd  in  bbnk,  praeomed  to  be  owmi^  6B7« 
^iiverdoe,  eerignee*B  rl^ti,  710. 
raUL  in  pert^  whether  void  in  whole^  50S. 

OmoirAL  CovtRAOtBf  TBlidtty  end  eflEeot  of,  HO,  VSL 

Patiodit  of  fot^ged  oheol^  efleot  of,  Silk 

of  foiled  oheok  to  b<ma/id$  holder,  621. 
Powm  ooapled  with  intereet,  defined  end  deeoribed,  82. 

ooQpled  with  an  intereet,  whet  is  end  when  may  be  eieonted,  % 

not  ooapled  with  an  intereet,  instanoee  of,  83,  68S. 
ffUMOnrAL  AXB  AomT,  death  of  prindpal,  acta  of  agent  done  hi  IgMnuMO 
of,  ftM». 

•death  of  principal  reTokos  agency,  81, 83. 

•death  of  principal,  etatatee  oontinning  agent'e  powv,  89. 

death  of  principal,  when  agent's  power  ie  ooapled  wtth  Jntereali  82. 

power  ooapled  with  an  interest,  82-86. 
FUYITT  defined,  311,  312. 

dassification  of  privies,  311. 

of  persons  aoqairing  property  before  the  salt  wta  btooi^ti  tl% 
PlOMissoBT  KoTX.    See  Norm. 
PuBOHASXB,  bonajidef  from  fcadalent  grantee,  716. 

homajide^  who  is,  716. 

RASifiOATiOH  of  forged  signatore,  526. 

BiTXRaioirxB,  statate  of  Umitatioos  doee  not  ran  against,  176b 

RiFABiAV  OwNKB,  right  of,  to  ose  and  flow  of  water,  808. 

8alb,  consignment  for,  when  passes  no  title,  70. 

fraud,  right  to  reecind  for,  716. 
floHOOL  DiBTiucT,  inhabitant's  property  is  sabjeot  to  omoatloB  ■gdhal^  JUL 
8iT-on,  indorsee  of  oyerdoe  note  takes  sabjeot  to,  710. 

liBmn  resulting  in  &vor  of  wife,  when  her  property  fnmJthni 

for  deed,  45. 
TnusTOi,  assent  of,  not  essential  to  trnst,  187. 

Vkkdob's  Lien,  waiyer  of,  202. 
Vessilb,  owners  of,  are  liable  for  acts  of  agent,  682^ 
owners  o^  are  liable  for  master's  acts,  532. 

f^iFB,  agency  of,  for  husband,  391. 

Doparate  estate,  words  in  devise  which  will  create,  774. 
»ait  by,  to  eet  aside  conveyance  by  husband  to  defraad  h«r, 
«  ords  appropriate  to  vestiiag  separate  estate  in,  779-778. 


Index  to  the  Nona.  789 

WwULf  after-bom  ehildren  omitted  from,  740. 

•odioQ  mnit  be  ooostnied  m  pwt  ot  478,  743l 

mamjfim  of  words  deemod  imnfflrfimt  to  ▼«•!  Mpowtt  otteto  ii  a  wif% 
777. 

onaiplM  of  words  deemod  raffideat  to  Tsst  sepewte  ottiito  fai  m  wU% 
774. 

OEtriasio  eridenoe  toshow  thAt  omiMion  of  bhild  wm  ialntloaily  74& 

JBlitionol  ominion  of  child,  whftt  shows,  741. 

pHol  ofideooe  to  show  Intentioud  omission  ol  oUld,  74IL 

|«ssDnption  r^gsidlog  ohild  not  nomed  ia,  740. 

■tstvtas  regarding  ehildrsn  omitted,  740i 

wwds  Id,  to  Test  estate  ia  wife  to  erolnsJOB  of  haahaad,  371-971^ 

wwds  la,  whioh  show  iatent  to  omit  ohild»  741. 
IV^mrass.  imneenhinn   hw  showiaff  tttmtr^iAktm^  ■SKfeflaeaAL  tf^ 

tepsaehiag,  hj  pnof  of  ohaiaotsr,  S39» 
Wm  €V  KsMBp  wlio  amy  piooeonts^  72k 
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ABATEBCSNT. 
8m  PuuDnro  and  P&aoxioiIb  ISi 

ABANDONMENT. 
8m  BnomnoH  ov  OoxTBAon*  lOl 

ACCOUNT. 

€V  BALAVcn  Dub  ov  Aooouht  renden  a  parlff  Uibto  hi 
•tetod.    Tameif  t.  C%iirdl»  6ff. 
8m  OnmBAOB^  0|  Bsbootobs  avb  Asaaxarsjaoam^  7f  10}  iJHAMor*  d| 

PAnoMT;  BodanoN  of  GovTBAcn,  Ol 

ACIION& 
8m  SwoMumM  IirexBuifxiiTB,  20»  2&-28|  TUdiam. 

ADMINISTBATOBa 

Sm  BlMUUTOBS  AND  ApmWUItBAHOM^ 

ADMISSIONa 
8m  Aoooosti  BouvsABxn,  2;  Bvidmoi^  28|  PABfsnanp»  & 


ADX7LTEBY. 

I.  Oimnn  ov  Aiwurmi  oav  bi  Goxmistid  ovlt  sr  a  MAWinro 

Ab  Ml  ol  Mznal  interooiiiM  between  two  penonsy  one  nuurriedv  theollMff 
MqgK  will  be  adultery  in  the  former,  bat  not  in  the  letter,  Htmitr  ▼. 
I7WM  5tatea,  277. 

%  IanionaiiTvoBAi>uiiiBBY  MUST  Show  that  the  woman  with  whom  the  Ml 
WM  ooounitted  wae  not  the  pnaoner'B  wife,  and  giving  her  a  name  diiBw* 
enl  from  thfti  of  the  aooosed  Ui  not  Boffioient  to  ahow,  bj  implioalloi^ 
tfial  ahe  wm  not  hia  wife.    Moore  v.  CfmmomoeaUk^  79A. 

ADYANCEMBNTS. 
8m  Hu8BAin>  akj>  Whb,  2,  t. 

ADVBBSB  POSSESSION. 

I.  AfltOAii  FoMBsnoir  of  Fabt  of  Tract bt  Lboal  OwvBBof  the  whol% 
ednda  lo  the  whole  tract,  and  b  wrong-doer  can  aoqidre  no  IHla  to  aqr 

Bad  iaeloaBra  extMd.    Ccuey  t.  /ffloea,  868. 


792  Index. 

%  PniHiMiiijr  Rilisd  ok  bt  Difkmdaiit  must  bb  Looatxd  oh  thb  Pum 
fa  ttie  o»JM  in  an  ejectment  salt  in  Maiyland,  where  defenee  is  taken  ca 
wamnti  or  it  oeanot  be  taken  advantage  of  to  defeat  the  plaintiffatitlBb 
id. 

lb  PUYIUWB  ov  BaoLaiiinro  Lahd  ukdxb  Watib  in  front  of  ooe'a  premioei, 
under  the  Maryland  statate  of  1746^  oonfen  no  property  or  poeeeMJoa 
whioh  can  be  enoroaohed  upon  by  another  nntU  the  land  la  redaimed.   Id, 

4  SvooBBnvB  Adtbbsb  PonssnoKB  of  grantor  and  grantee  can  not  be 
'^taaked**  to  make  oat  a  title  where  there  wae  an  intenral  between  tbm 
daring  whioh  the  grantor'a  potBeedon  waa  not  adTom.  JBItem  ▼•  Jd^ 
mma,7U. 

flat  F^— ""n.  ^  ft|  Labblobd  axd  Tbkabt,  2;  PiiMuiuwuMff;  ScATPn 

OV  Pf^MT^^i'IOBnL  fib  Ob 

AniDAVn& 
See  BnPBVOQB*  IL 

AOENC7. 

L  QsnnuL  im  SnwuL  Aobhot  Imfldedlt  iNOunxsg  au.  Powsbb  Kbcbb- 
BABT,  proper,  or  oraal  to  e£footaate  the  pnrpoeea  for  whioh  the  anthocily 
WW  created;  eo  in  oaae  of  an  authority  conferred  by  a  huaband  on  hie 
wife.    Bet^amfn  ▼.  Benjamin,  384. 

Si  Patioht  to  Aobnt  aitbb  Dbath  or  Fbivoipal,  the  partiea  being  ign^ 
rant  of  the  death,  ia  good.    CkuMaif  ▼.  MeKenadet  76. 

t.  AuTHOBiTT  TO  CoMYBT  Land,  Contaikbd  IK  A  PowBB  OF  AnoBBBT,  need 
not  be  expressly  delegated,  but  may  be  imparted  by  Implioation.  Jforr 
r.Okfm,  eOO, 

4  CoKSTBUonoK  or  a  Powbr  or  Attobket  icttbt  bb  Govbbitsd  by  the  In- 
tention of  the  parties.    Id, 

ft,  PttWBB  or  Attobkbt  to  "Baboaik,  Sbll,  Qbabt,  TlBftBAO,  AKD  Cknr* 
TBT,**  bat  which  is  silent  as  to  what  the  attorney  waa  to  aell  or  oonvey,  is 
■nffioiently  broad  to  anthoriae  the  attorney  to  aell  and  oooTsy  wfaatmr 
estate  the  grantor  might  then  own.    Id, 

8aa  BmomKCE,  22;  Hithbakd  akb  Wjfb,  9-11;  Nbootiablb  lBB!rBi7iiBBia»  27* 

AMENDMENTS. 
See  JUBT9  S;  Plbadiko  akb  PRAGfTiOB,  lS-10^  38. 

ANNUITIES. 
See  WiLTJB,  16. 

APPEALS. 
8aa  EiMW'iuM  abb  Admikibibatobs,  12;  PtsADiKa  abb  Pftaono^  2;  ML 

ABBTTRATION  AND  AWABD. 

SoBMiHBiON  TO  Abbitbatiok  IS  Revokbd  BT  Dbath  of  ooo  of  the  partiei 
befdre  an  award  is  made,  unless  there  is  a  proTialon  to  the  oontrary  la 
the  submission;  and  a  surety  for  the  performanoe  of  the. award  ia  dis- 
oharged  by  such  revocation,  although  the  administrator  of  the  deoeaaed 
party  appears  before  the  arbitrators  and  conaents  to  their  praoeedinf 
the  reference.    Bailey  v.  Stewart,  60. 
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ARREST. 
See  Prooisb. 

ASSAULT. 
See  Cbimdial  Law,  1,  3;  JaDOHXBrxB,  9* 

ASSIGNMENTS. 

L  y IVDOB's  WiJOUMTT  OW  TlTLB  TO  PXBSONAL  PbOPBBTT  BOld  it  nOt  M* 

tignaUe  under  any  statute  of  Alahanns  so  as  to  giye  a  right  of  action 
npcm  ite  breadi,  to  a  mibaeqaent  purchaser  of  such  property.  8a0e  t. 
Light**  MxeaOorg,  317. 
2.  Abuonxx  ov  a  Nots  Givxn  foe  the  Pubohabx  Pricb  of  land,  who  takes 
it  without  recourse  against  the  assignor,  can  not  enforce  the  lien  of  the 
rendor.    Hall  v.  Click,  dl27. 

8se  Araobicxhtb,  9;  BAinEBUFTOT  akd  iNaoLTBfOT,  1,  2;  JvwatMKTB^  29* 

ASSUMPSIT. 
See  OoBPORATioirs,  1;  Plsadhto  and  Pbaotiob,  14;  Toll. 

ATTACHMENTS. 

1.  AxTAomiKNT  OW  All  a  Dxbtor'b  Right,  Titlb,  akd  Imtibxst  in  and  to 

any  real  estate  in  the  county  of  Penobscot,  is  sufficiently  definite  to  hold 
all  bis  real  estate  in  the  county.    Boberta  ▼.  Boumet  614. 

2.  LoQf  or  AN  Attachmxnt  Takes  Pbxobitt  otxb  ak  Umbeoobdxd  Bkxih 

which  priority  is  not  lost,  from  the  fact  that  the  grantee  under  such  deed 
has  conveyed  the  land  to  another,  who  has  put  his  deed  on  record  bef ora 
the  levy  of  the  attachment.    Id, 

SL  Rxohtb  OW  AK  Attaohino  Gseditok  can  not  be  Impaired  by  any  restora- 
tion of  the  property  attached  to  the  owner,  or  disposition  by  him  or  the 
trustee  under  foreign  attachment.    I^ranklin  Bank  v.  Bachdder,  601. 

4.  Failure  to  Obtain  Judoment  will  in  All  Gases  Dibbolyb  an  attach- 
ment.   Id, 

ft.  Lbn  Oreated  in  Fator  of  an  Attaohino  Creditor,  either  by  direct  or 
trustee  process,  is  not  dissolved  by  the  subsequent  dischaz^e  of  his  debtor 
in  bankruptcy.    Id. 

6.  Creditor,  ant  Part  or  whose  Claim  Aocrusd  Subsequently  to  a 

Yoluntart  Conveyance  by  his  debtor,  can  not  attach  the  same  on  the 
ground  of  fraud.    JHUler  v.  JUiUer,  597. 

7.  Claim  or  a  Creditor,  who  Attaches  a  Conteyanob  Made  by  ma  Debtor 

on  the  ground  of  fraud,  in  an  action  between  him  and  the  grantee,  most 
be  subject  to  examination,  in  order  to  see  if  the  creditor  has  a  right,  as 
suoh,  to  question  the  validity  of  the  conveyance.    Id, 

8.  SuQB  Examination  will  not  be  Precluded  simply  because  the  orsditor^s 

claim  has  been  reduced  to  judgment.  Id. 
0.  Funds  Conveyed  by  Void  Voluntary  AssiaNMENT  are  Attachable 
npon  execution  in  Pennsylvania  in  the  assignee's  hands,  whether  collected 
ornncoUeoted,  as  where  the  assignment,  not  being  recorded  in  thirty  days^ 
is  void  as  to  creditorB;  but  the  writ  does  not  reach  moneys  paid  over  to 
ereditors  by  the  aasignee  before  the  levy.    Stewart  v.  MeMinUt  115. 
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10.  CRZDITOK  CAK  not  PftEVBNT  HIS  DSSTOB  IBOM  GAZNIirO  BY  HD  DaUT 

Labob  a  support  for  himM»lf  and  family.     TeeUr  ▼.  WUUama,  48S. 

11.  Cbbdxtor  mat  Attach  Aicoinrr  Dux  to  his  Dxbtos  for  labor  alzvady 
performed  by  him,  and  he  may  alao  attach  whaterer  it  to  beoome  doe  npoo 
an  exuting  contract  for  hie  future  labor;  bat  the  debtor  can  not  be  com- 
pelled to  work  out  hie  part  of  such  contract  so  as  to  earn  the  promiaed 
reward  for  the  ezdosive  use  of  the  creditor.    Id. 

12.  AiTXE  THi  AFFonmcKivT  or  a  Kiosxvxb  no  attachment  can  be  IcTied 
upon  the  goods  and  effects  of  which  he  has  been  appointed  recelYer,  in  be- 
half of  a  creditor  of  their  original  owner.  Hagedon  t.  B«uik  qf  WUoom- 
sia,  275. 

IS.  Statxmxmt  by  Air  Attaohhto  OfnoBB»  that  he  should  take  the  pfopertj» 
and  talung  receipts  for  the  same,  wliile  leaving  the  property  in  the  same 
possession  in  which  he  found  it,  is  not  sufficient  to  render  a  sheriff  liable 
lor  trespass.    Kcrnd  ▼.  Sarge/U,  825. 

14.  Judomkht  mat  bi  Bindkbeo  aoai2I8T  a  OABmsHXX  for  an  indebtedness 
admitted  to  be  due  at  a  future  day,  but  execution  will  be  stayed  until 
the  maturity  of  the  debt.    CotkrtU  ▼.  Vammit  323. 

I&  SxBTXGB  ov  A  Oabhbibmxnt  ON  A  DxBTOE  07  A  Derndant  CTcatea  a  lien 
on  the  debt  for  the  satisfaction  of  the  demand,  which  can  not  be  divested 
by  any  arrangement  between  the  defendant  and  garnishee.    Id, 

10.  Garnibuzb  mat  Pxbpstuallt  Enjoin  a  Plaintot's  Judomxnt  agsinst 

him,  upon  the  occurrence,  subsequent  to  his  examination,  of  anything 

which  would  f unush  a  legal  defense  to  an  action  against  him  by  the  d^ 

fendant.  Id, 

See  Bankbuptot  anb  iNBOLyzNor,  1,  2. 

ATT0BNE7  AND  CLIENT. 

I.  BlAflONABLS  OOMPENBATION  FOB  THB  SeBVIGBS  OV  AN  AXTOBNBT  may  bs 

established  by  expert  testimony.    BocyUh  v.  ite,  611. 

JL  PBOOV  THAT  COSTB  TAXED  IN  A  SuiT  IN  FATOBOr  THB  SuUUUSfUL  PaBTT 

are  by  particular  custom  regarded  as  belonging  to  the  Maamyp  may  bt 
established  by  the  teatimony  of  members  of  the  bar.    Id, 

AUTREFOIS  AOQUIT. 
See  Cbiminal  Law,  22. 

BANKBUPTCY  AND  INSOLVENCY. 

L  AsnoNMBNT  UNDEB  MAMAOHXTaETTS  Inbolyent  Aot  OW  1888  DnSOLVM 
Attachments  previously  levied.     Wa/rd  v.  Proetor^  782. 

■%  Savino  Clause  in  Massachusetts  Insolvent  Law,  preserving  rights  al- 
ready accrued  under  the  law  repealed  thereby,  does  not  save  an  attaob* 
ment  levied  during  the  suspension  of  that  act^  while  tha  United  Statss 
bankrupt  aot  of  1841  was  in  opeiation,  so  as  to  prevent  the  dissdntioii  of 
such  attachment,  by  an  assignment  under  the  insolvent  law  after  Us 
revival  by  the  repeal  of  the  bankrupt  act.    Id, 

9.  Assignment  undeb  Insolvent  Act  does  not  Pass  DBBm  due  the  inadv- 
ent,  where  he  has  previously,  in  good  fsith,  drawn  ordecs  thscalor  is 
favor  of  one  of  his  creditors,  and  such  orders  have  been  accepted,  thougk 
not  paid  by  his  debtors.    Butler  v.  Breekt  768. 
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4.  BuKDiN  07  Pboov  to  Show  Uklawtul  P&kfibbngb  bt  Insolvxht  wbo^ 
before  an  anignment  under  the  inaolyent  act,  tranaf en  property  in  pay* 
ment  of  a  pre*exutmg  debt,  ie  on  the  aarignee  suing  to  reoorer  the  prop- 
erty to  eetabliah  the  fact  that  the  creditor,  when  he  took  thotianite^ 
had  reaeoniible  caoae  to  believe  the  debtor  ineolTent.    Jd. 

See  Attaohmebts,  5;  LrvAXor,  7« 

BILLS  OF  EXCHANGE. 
See  EnDSKos,  1^21;  NaoorzABLi  ImRBuxma. 

BILLS  OF  LADmO. 

L  TiTiJi  TO  Qoona  Ohxffxd  Passes,  Eo  Inscabti,  by  the  bill  of  ladings  to 
the  coodgnee.     Wa/ffl/tmd  ▼.  Moady,  835. 

JL  Bill  ov  Laddto  bas  thx  GHASAOTXBisnnos  both  or  a  Riobift  and  a  oot^ 
tract  to  cany  and  deliver.  So  far  as  it  aoknowledges  the  receipt  of 
the  goods,  and  statea  their  condition,  it  may  be  contradicted,  but  in 
othor  respects  it  is  interpreted  like  other  written  contracts.    Id, 

Jl  SHIPPB&  or  QooDs,  Who  is  Imfluedlt  Boukd  by  thb  Bill  or  Laddto 
to  pay  the  freight,  may  show  by  parol  an  agreemsnt  of  the  owner  of  tha 
Teasel  to  look  to  another  for  payment,  and  that  payment  has  been  madeb 
Id. 

BONA  FIDE  PUBCHASEBS. 

!•  PiBSON  Who  is  hot  a  Bona  Fidb  Pobohasbb  isLiablb  for  the  fndts  and 
levenues  of  the  property  from  the  date  of  his  possessiop.  Lomrp  t. 
3rwint  568. 

%  PlBSON  18  HOT  A  Boif  A  Fd>b  Holdbh  who  purchases  under  a  void  Judg- 
ment; such  a  judgment  has  no  effect  and  can  not  form  a  basis  of  title.  /dL 

Jl  Bona  Fidb  Puborasbb  rsoic  Fbaudulbnt  Pobohasbb  of  goods  gets  a  good 
title  as  against  the  defrauded  vendor,  and  a  party  making  advances  on  the 
security  of  the  goods  in  good  faith,  without  notice  of  any  fraud,  ii  a 
homa  Jide  purchaser  under  this  rule.    Hqfinan  v.  NMe^  711. 
See  Bxbodtiobb,  18;  Feaudulbbt  ComnnrABCBS,  11;  JudokibtBi  2L 

BONDS. 

OffioiAL  Bond  whosb  Pbbaltt  Ezcbbds  that  Pbbsobxbbd  by  staftute  Is 
good  within  the  sum  so  prescribed,  and  a  recovery  of  damagea  tfasseon 
within  that  sum  la  valid.    MeOcuraher  v.  Oommomwml%  108. 

See  Shxppino,  3,  4. 

BOOK  ENTBIES. 
See  EnDKBOB,  1,  2. 

BOTTOMBY. 
See  SuiFFiBO,  8^  4. 

BOUNDABIES. 

L  BouBDABTliiBBAaBBBD  UPON  BT  MiSTAKB  as  bflJDg  tho  tHM  Uns^lsaol 
blndhi^  by  way  of  estoppel  or  otherwise.    Bnwmr  v.  Boiloii  Sc  R.  JL 
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%  jyaoLAjJLnom  avd  ADiossiosrs,  as  to  thb  Position  oy  a  Bouitdiabt  I^n^ 
mmdm  in  gsod  ftlth  and  by  mistake,  do  not  oonstitate  an  sstoppeL  Id 

BURDEN  OF  PBOOF. 
See  Bamxburot  ajtd  iKSOLYSiror,  4;  Kvidmucm,  Ifll 

BUBGLABY. 
See  CBZKnrAL  Law,  19,  20. 

CANALS. 
See  Toui. 

CASB. 
8se  OoABDXAir  avd  Wabis  % 

OODICUS. 
See  Wixxs,  »-U. 

COMMON  CABBIEB& 

L  Owims  ov  Stkamboat  GARRTiif  o  Qoods  iob  Hxbi  for  all  penoas  India- 
eriminately  are  liable,  as  common  carriers,  for  all  losses  not  oocasioned 
by  the  act  of  Qod  or  public  enemies.    Haie  v.  N,  J,  8,  N,  Co,,  39& 

ti  OOMMOK  CAWtlWfc  n  LlABLB  VOB  LO88  07  Q0OO8  BY  FnUi  AT  SbAw     Id, 

Jl  Cqmmok  Cabbixb  oah  not  bt  Poblio  NonoB  Ldot  his  common  law  lia- 
bility under  the  decisions  of  New  York  as  to  contracts  for  transporta- 
tion made  in  that  state,  though  such  notice  is  known  to  the  other  party. 
Id. 

4i  OWVBBS  ABB  LlABLB  AS  CoMMON  CaBBIBBS  ffOB  Ma8CBB*S  NbOUGBNOB^ 

though  they  are  not  on  board  the  vessel  at  the  time  the  accident  hap- 
pened, where  the  master  entered  into  an  agreement  within  his  anthority 
to  transport  certain  goods,  snd  fails,  through  his  nsgliganos^  to  ddiTsr 
them.  JTe^y  t.  Benedict,  630. 
•»  FiBBTifAN  IS  A  Common  Cabbibb,  although  his  ferry  is  a  priyate  one  and  on 
a  road  not  opened  nor  maintained  by  public  authority,  if  he  undertakes 
for  hire  to  carry  the  persons  and  property  of  all  people  who  may  apply 
for  such  carriage.    LiUl^ohn  v.  Jonee,  132. 

C  WeBTHEB  a  PbBSON  BAS  MADB  HTM8BT.T  LlABU  AS  A  COMMON  CaBBDCB 

is  a  question  of  fact  to  be  decided  by  the  jury,  under  proper  instructions 
from  the  court.    Id, 

7*  Onb  WH08B  Undkbtakino  IS  Gbatuitous  is  not  Answbbabui  as  a  Com« 
MON  Cabbibb     Id, 

8.  Common  Cabbtbb  is  Answbbablb  as  Such  although  no  express  promise 
to  pay  him  for  his  eervices  is  shown.  The  rule  is  otherwise  when  his 
services  are  understood  to  be  gratuitous.    Id, 

IL  Cabbtbb  must  Dblivbb  Qoodb  at  Sbasonablb  Houb  to  discharge  himself, 
and  if  he  tenders  them  at  the  consigDce's  store  after  business  hours,  when 
the  store  is  closed  and  the  hands  have  gone  away,  the  consignee  msy  re- 
fuse to  receive  them,  and  the  carrier  will  remsin  liable  as  canier.  £FiB 
T.  Hmmfhreye,  117. 
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lA.  CSoKMOir  Oabbixb  n  Liablx  iok  Goods  Lobf  or  a  Stobm,  where  he  on 
dartakes  to  deUver  them  withoat  delay  at  a  certain  plaoe,  with  the  prir* 
ilege  of  reahipping  at  an  intermediate  point,  bat  stopa  ahort  of  that  points 
and  the  goods  are  there  loet,  although  ha  would  not  haTo  been  liable  had 
he  dtMharged  his  duty  by  taking  them  to  the  point  agreed  npon*  Oatd» 
la/ff  T.  Tonng,  506. 

II.  Whxbb  CoNsxoina  Rifusbb  to  Takx  Damaoxd  Ooods  ntoM  Cabbiib» 
and  the  Utter  aells  them,  he  mnit  aoooont  to  the  consignor  for  the  differ- 
enoe  between  the  cost  of  the  goods  and  the  amonnt  paid  by  the  innmra. 
Id. 

1S»  OomnointsB  ov  Vxssbl  Rigxivino  Goods  which  abs  to  vm  EuHimn)  to 
plahitiff's  place  of  residence,  are  not  guilty  of  such  n^Ugence  as  will  bhazge 
them  with  their  subeequent  loss,  when  they  keep  the  goods  without  ap- 
prising the  plaintiff  of  thojur  arrival,  if  they  advertise  that  fact  in  tha 
paper,  and  ship  them  in  a  vessel  whose  captain  had  been  authorised  by 
tbs  plaintiff  to  bring  them.    i)e(Mwr  v.  JS^onl,  536. 

See  Bills  07  Lading;  Ck>KnjoT  ov  Laws,  2. 

CONFLICT  OF  LAWS. 

L  OoHTLior  07  Laws— YALiDmr  or  Txstamxmtabt  Dnposinoir  of  personalty 
most  be  determined  by  the  law  of  the  domicile  of  the  testator  at  the  time 
of  his  decease.    Lovny  v.  Bradley^  142. 

SL  Law  or  Plaob  WHXSB  Goods  ABB  BiOBTVXD  BT  Cabbueb  under  a  contract 
for  their  transportation  to  another  state,  must  govern  in  determining 
whether  the  carrier  can  limit  his  common  Uw  liability  by  notice.  HaU 
V.  N.  J.  8.  N.  Co..  doa. 

t.  Ibtxbxst  Givbn  bt  Wat  or  Damages  pob  Noh-pbbvobmakob  or  Cok- 
TBACT,  which  is  made  in  one  place,  but  to  be  performed  in  another,  is  the 
interest  of  the  place  of  payment.  And,  therefore,  where  a  promissory 
note  is  made  in  Canada  and  indorsed  in  Vermont,  in  both  of  which  places 
the  rate  of  interest  is  six  per  cent.,  and  payable  in  New  York,  where  the 
rate  is  seven  per  cent.,  both  makers  and  indoraers  are  liable  to  pay  the  * 
New  York  rate  of  interest  as  damages  for  delay  in  payment  of  such  note. 
Peek  V.  Mayot  205. 

4.  Bights  or  Spousbs  abb  not  JEUboulatbd  bt  Laws  or  Statb  in  which  the 
marriage  is  celebrated,  when  it  appears  that  they  immediately  intend  te 
remove  and  fix  their  residence  in  another  state.    AUen  v.  Alien.  653. 

IL  Dscisioif  MUST  bb  Eboulatbd  bt  thb  Laws  or  this  Statb  when  the  reo- 
ord  contains  no  evidence  of  the  laws  of  the  state  whicli,  it  is  oontendedy 
govern  the  rights  of  the  parties.    Id. 

CONSIDERATION. 
8aa  O0BTBA1OX89  2,  6^  6,  8;  Cobpobatioks,  4;  Nbgotiablb  IXBiBiniBBn»  17 

CONSIGNMENTS. 
See  Common  Cabktbbs,  11, 12;  Fbaud,  5;  BBPunnv^  S. 

CONSTITUTIONAL  LAW. 

1.  OovGBBn  MAT  Pass  Betboactivb  Acts,  in  furtherance  of  the  pcwsm 
granted  it  by  the  constitution.    Thus  it  may,  by  reason  of  its  power  to 
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regulate  the  diiiposition  of  the  public  domain,  declare  imperfect  patents 
to  be  of  effect  from  the  day  that  they  were  iaBued.  PtMriimm  t.  Braekem^ 
296. 

2.  Law  of  thx  Land — Spscial  Laws. — ^A  statute  declaring  that  if  certain 
officers  of  the  Union  Bank  embezzle,  misappropriate  funds,  or  make  false 
entries,  it  shall  be  felony,  is  in  violation  of  that  clause  of  the  coostitation 
dech^ring  that  "  no  man  shall  be  disseised  or  imprisoned,  eto.,  but  by  the 
judgment  of  his  peers  or  the  law  of  the  land."  But  aUUr  if  it  extended 
to  the  same  officers  of  all  banks  within  the  state.     Budd  v.  Staie^  180. 

S.  Thx  Compensation  or  OmcEBs  or  tus  Government  mat,  during  thkib 
Term  or  Orncs,  be  changed,  modified,  and  reduced  by  the  legislators^ 
except  where  expressly  prohibited  by  the  constitution.  HaiyueB  ▼.  SuUe^ 
187. 

4.  Where  a  Certain  Fee  was  Allowed  the  Attornet  Oenkral  upon  a 

CoNvicnoN,  he  has  no  vested  right  until  the  conviction,  and  aa  ael 
passed  after  an  indictment  and  before  a  convictioD,  gofema  aa  to  hfo 
compensation  for  such  conviction.    Id. 

See  Criminal  Law,  21. 

CONSTRUCTION. 
See  AoBNcnr,  4;  Insurance— Marine,  2, 14;  Statutes;  WilUi  0^  ^ 

CONTRACTS. 

1.  CoNTRAOT  Embraces  only  Matters  Concbrnino  which  Pabtibs  Pro* 

POSE  to  contract,  and  not  other  matters  unknown  to  them,  however  gen- 
eral the  terms  employed.     Case  v.  Chuhman^  47. 

2.  Equitable  Duty  or  Moral  Obuoation  ts  SumoiENT  Consideration  t». 

support  an  agreement  in  a  court  of  law.    State  v.  BeigaH,  828. 

I.  Mutuality  or  Contract. — Agreement  optional  as  to  one  party  and  obliga- 
tory as  to  the  other,  is  deemed  a  mutual  contract^  and  may  be  enforced 
by  the  former.     Cherry  v.  Smith,  150. 

4w  Promise  to  Pay  por  Work  and  Labor  is  not  Implied  where  the  conduct^ 
situation,  and  mutual  relations  of  the  parties  do  not  show  that  a  claim 
for  payment  would  be  just.  And,  therefore,  where  nephews  worked  for 
their  bachelor  uncle  for  many  years  without  any  contract  for  compensa- 
tion, and  on  his  death  inherited  from  him  an  amount  largely  exceeding 
a  reasonable  compensation,  no  contract  for  compensation  will  be  implied. 
Weir  V.  Weir,  487. 

5.  Note  or  Hand  Founded  in  Part  on  UNLAwruL  Consideration  b  void 

in  toio.    Deering  v.  Chapman,  592. 
ft.  Note  Given  in  Settlement  or  an  Account  is  Void  when  part  of  the  ac- 
count consists  of  charges  for  liquor  sold  in  small  quantities,  and  the  seller 
has  no  license.    Id, 

7.  Contracts  Founded  on  an  Act  Prohibited  by  a  Statute  under  a  pen* 

alty,  are  void,  although  nut  expressly  declared  so  to  be.  (yDonmeU  v. 
Sweeney,  336. 

8.  Promissory  Note  Given  on  Sunday,  in  consideration  for  the  porohase 

price  of  a  horse,  is  void.    Id, 
Sea  Damages;  iNrANCY;  Insurance— Marine;  Rescission  or  CoiiTRAOXii 
Statute  or  Frauds;  Usage;  4;  Vendor  and  Vbndxi. 
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OORPOKATIONS. 

I.  00BP0a4TI0N  MAT  MAINTAIN  ASSUMPSIT  VOK  A  SUBSCBIFTION  TO  ITS  StOCK, 

nnlen  It  is  impliedly  or  expressly  inhibited  by  the  act  under  whioh  it 

claims  its  corporate  existence.    Sdma  dh  T.  B,  R,  Co.  r,  Tipton,  344. 
2.  Bight  of  Gobpokation  to  Sell  ths  Stock  of  iNDinDUAL  Sbabkholdkb* 

for  non-payment  of  subscription,  is  merely  camnlatiTa  of  its  right  to  sue 

for  the  same.    Id, 
t.  Corporation,  in  Pleading  its  Corpokatx  Exisxsnoi,  need  not  set  forth 

its  charter,  or  the  names  of  the  individuals  composing  the  company.    ItL 

4.  BUBSOBIBING  FOB  ShABBS  IN  THX  StOCK  OF  AN  ExiSTINa  Ck>BP0BATI0N,  is 

a  good  consideration  to  support  an  action  against  the  subscriber.    Id. 

ft.  Pmbsons  Acting  Pubuclt  as  Offioebs  of  a  Cobpobation,  are  presumed 
rightfully  in  office,  and  the  further  presumption  is  indulged  that  all 
necessary  steps  were  taken  in  order  to  make  a  corporate  act  legally  op- 
erative.   Id, 

ft.  Ohabtzb  will  bx  Pbisumed  to  Exist  fbom  tbb  Long  Ktwotwi  of  cor- 
porate  rights,  or  from  other  circumstances.    Id. 

7*  Association,  SitinoasaCobpobation,  must  prove  its  ooiporate  existence. 
Id. 

ft.  Vauditt  of  a  Ck>BPOBATX  Chabtkb  can  only  bb  Attaokxd.  at  the  in* 
stance  of  the  state,  and  not  in  a  collateral  proceeding.    Id. 

ft.  Ebtoppbls,  Technically  so  galled,  and  Enx>ppxui  nr  Pais,  operate  botb 
for  and  against  corporations,  and  generally  a  party  will  be  concluded  from 
denying  his  own  acts  or  omissions,  expressly  designed  to  influence  the 
conduct  of  another,  and  which  did  so  influence  it,  when  such  denial  will 
operate  to  the  injury  of  the  latter.    Id. 

10.  SuBSCBiBKB  TO  A  Ck>BPOBATiON's  Stook  Can  uot,  by  announcing  his  with- 
drawal from  the  corporation,  absolve  himself  from  liability  to  pay  any 
further  installments.    Id, 

II.  FOBFBITUBB  OF  GhARTEB  OF  A  GOBPOBATION  IS  iNCXrBBXD  FBOM  THX  TiMB 

of  the  oomnussion  of  the  act  for  which  a  judgment  of  forfeiture  may  be^ 
entered;  but  the  corporation  continues,  notwithstanding,  de/adOt  so  ae 
to  render  its  transactions  valid,  until  judgment  of  forfeiture  is  pro- 
nounced.    State  ▼.  Betnk  of  CharUtton^  135. 

12.  Waivxb  of  FoBFEiruRB  OF  Charteb  of  a  Gobporation  is  Aooompushxd- 
when,  after  forfeiture  incurred,  the  legislature  by  law  declares  in  direct 
terms  that  the  corporation  shall  continue,  and  also  when  it  thereafter  au- 
thorizes the  corporation  to  perform  certain  corporate  functions,  or  other* 
wise  clearly  signifies  its  intention  that  the  corporation  shall  still  exist. 
Id. 

1ft.  SciBE  Facias  AND  Quo  Wabbanto  against  Gobpobations  disonssed.  Id. 

14.  Municipal  Gobpobation  is  not  Liable  fob  Stopping  up  Wateboourse,. 
where  it  has  authority  to  do  so  for  the  purpose  of  grading  or  improving 
streets,  although  its  motive  may  be  to  benefit  particular  property  belong- 
ing to  itself  or  others,  the  motive  not  being  a  subject  of  inquiry^ 
Maywr  ^f  PhUadelphia  v.  Randolph^  102. 

10b  Municipal  Gobporation  has  no  Authority  to  enact  ordinance  prohibit- 
ing or  punishing  a  breach  of  the  peace,  under  a  charter  authorizing  it  *'  te^ 
pass  laws  and  ordinances  necessary  and  proper  to  preserve  the  health  and 
oomfortof  the  town.*'    Corp.  qf  Raieigh  r.  Dougherty,  149. 
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Ift.   MmilMi OF  Ck>BFOBATIOK  CAK  NOT  ImPKAOR  JuDOMUTT  AQAIH8T  IT,  by  «▼!* 

denoe  showing  that,  on  the  merits,  it  wm  entmeoosly  reooTered,  in  an 
action  of  trespass  brought  by  him  against  the  judgment  creditor  for  seis- 
ing  his  property  on  the  exeoation  iisaed  on  such  Judgment.  OatUtt  t. 
Dudley,  ISO. 

See  SoHOOLB,  8;  TbLU 

COSTS. 

Bee  AxiOBinT  Aim  OLunT,  2;  Judomshtb,  18;  Puuonra  akd  JfuAonoa^ 

16,17. 

C0.TENAKU7. 

1.  Pnaov  Rboulablt  Dkbxviko  Titls  ibom  Oira  Oo-nxAjn  wfli  be  r^ 
gacded  as  a  tenant  in  oommon  of  the  ptopertj  witii  the  other  oo-teiiaii& 
Dam  ▼.  Cowing^  686. 

%   TiNAKT  IN  CX>lCMOir  OAK  NOT  MAINTAIN  TbOTXB  AOAIRST  SIB  Co-TSNAN^S 

ViNDXB  remaining  in  possession  of  the  article;  or  against  any  one  in  poa- 
sesaion  of  the  property  by  virtoe  of  a  sale  onder  him;  such  Tsndee  bei^g 
regarded  as  his  co-tenant.    Id, 
8.  Tenants  in  ookmon  mubt  Join  in  AonoNS  xx  Dbjoio,  and  for  i^Jnriai 
to  their  real  property.    Brndley  v.  BoynUn^  682. 

See  Cubtbst;  Evidxnob,  13;  Taxation;  TaisPAi^  % 

GOUETS. 
See  JuBiBDionoN. 

COVENANTS. 

1.  Wabkantt  against  Inouxebangns  was  not  Impuxd  at  Oommon  Law, 
from  the  nse  of  the  words  "grants  bargain,  and  seU,**  in  a  conTeyaiioe. 
Gt€Y.  Pharr,Z39. 

5.  Waulantt  against  Inoumbbancxs  will  bb  Impuxd  in  Alabama  from 

the  use  of  the  words  "  grant,  baigain,  and  sell,"  in  a  ooiiTeyaiioe,  but  not 
from  the  use  of  the  words  **  bargain  and  sell."    Id 

8.  Mbasusb  of  Damaobs  fob  B&bagh  of  Coyenant  gf  Seisin  is  the  amoant 
of  the  original  consideration  paid  for  the  land,  with  interest  thereon  from 
the  time  of  payment.    Spring  v.  Chaser  686. 

i.  Idbm. — ^Whbbb  the  Vendbe  has  been  in  Undibtubbbd  Possession  for 
many  years,  and  then  purchases  an  incnmbrance,  the  measare  of  dam- 
ages is  the  amoant  paid  to  remove  the  incnmbrance,  with  interest.    Id 

6.  Idem. — ^The  Fagt  that  the  Vendee  Reoeited  no  Bents  and  Pbofitb 

from  the  premises,  can  not  be  taken  into  consideration  to  aifeot  the  qaea- 
tion  of  damagee,  as  a  person  purchasing  real  estate  is  presumed  to  do  so 
beoanse  the  rents  and  profits  will  be  equivalent  to  the  interest  of  the 
money  he  pays  for  it.  Id, 
8.  Measubs  of  Damages  fob  the  Bbeagh  of  a  Covenant  of  Wabbantt  of 
title  to  personal  property  can  not  exceed  the  aotoal  Injnzy  sustained 
thereby.    Salle  v.  Ligla*$  Easeeutor,  317. 

7.  Covenant  of  Indemnitt  against  '*All  Claims"  againbt  Ddbolvbd 

FiBM,  executed  by  the  liquidating  partner's  assignee  for  benefit  of  ored* 
itors,  to  the  other  partner,  on  the  latter's  assigning  all  his  intsnat  in 
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the  partnership  effects  to  such  assignee,  does  not  cover  a  deht  of  the 
firm  not  appearing  on  the  partnership  books,  or  otherwise  known  to  the 
assignee,  but  known  to  the  partner  taking  such  indemnity,  who  kept  the 
books  and  neglected  to  enter  such  claim.  Ccue  v.  Chuhmaif^  47. 
8b  OovENAMTS  FOB  THB  Patment  OF  THB  PuBCHASi  P&icx,  and  the  giving  of 
the  conveyance,  under  a  contract  for  the  sale  of  lands,  are  independent, 
when  the  time  when  the  vendor  could  be  called  upon  for  the  oonveyaiiot 
is  uncertain.    Dunoon  v.  J^tr,  342. 

See  Easxmbnts,  2;  Vbndob  and  Vendxi,  2. 

CRIMINAL  LAW. 

1.  InDIOTMCNT  under  9TATUTK  PUHISHIKO  AsaAULTS  WITH  DXADLT  WXAFOHl 

should,  as  a  genenJ  rule,  distinctly  aver  that  the  assault  was  made  with 
a  deadly  weapon.    DoUarhide  v.  U,  S,,  460. 

fii  CouBTS  Judicially  Know  Son  Weapons  to  be  Deadly  without  an/ 
distinct  averment  in  the  indictment  to  that  effoot.    Id, 

Jl  Indiotbcent  undeb  Statute  fob  Assault  with  an  Ax  need  not  aver  thai 
the  assault  was  made  with  a  deadly  weapon,  as  the  court  takes  judicial 
knowledge  of  the  character  of  the  weapon.    Id. 

4i  An  Indictment  should  Pubsue  the  Tebms  of  the  Statute  when  it  af- 
foots  persons  as  connected  with  specified  offices  or  employments.  Budd 
T.  Suae,  189. 

•»  An  Indictment  against  a  *' Clebk  of  an  Individual  LedobBi'*  is  nofe 
soffioient  under  a  statute  against  embeszlement»  etc.,  by  a  "cashier  or 
any  other  of  the  officers,  agents,  or  servants  of  said  corporation,  **  etc  Id, 

C  Indictment  Pbefebbed  as  if  in  a  Coubt  which  has  no  Ezistengb,  is 
fatally  defective.  Thus,  an  indictment  "in  the  dronit  court  of  said 
terTitory,**  a  court  which  does  not  exist,  whereas  it  should  have  been  "  in 
the  disteict  court,**  etc.,  is  bad.    ifati-scMi-i»aic-M-iaA  v.  U,  8.9  279. 

y*  Indictment  must  Show  that  the  Gband  Jubobs  were  impaneled  for  tlM 
county  in  which  it  was  found.    Id, 

8b  Indictment  must  Allege  Pat  Gebtain  on  which  the  offonse  was  com- 
mitted.   Id, 

9L  Mistake  in  Indictment  in  Spelling  Name  is  unimportant  where  tlie 
name  admits  of  different  modes  of  spelling.    Donnell  v.  U.  S,,  457. 

IOl  Mistake  in  Spelling  Name  in  Indictment  is  Fatal  when,  by  the  ordi- 
nary rules  of  pronunciation,  the  name  as  spelled  produces  a  different 
sound  from  the  true  name.    Id, 

11.  Names  '*  Donald"  and  "  Bonnel**  abe  not  Idem  Sonans,  and  an  indict- 
ment is  fatally  defective  when  the  former  name  is  written  but  the  latter 
is  intended.    Id, 

Ul  Repugnant  Descbiption  of  Offense,  in  Indictment  fob  Mubdeb,  where 
the  repugnancy  is  in  a  material  part  of  the  indictment,  is  fatal  thereto. 
And,  therefore,  an  indictment  for  murder,  which  charges  that  the  ao- 
cnsed  struck  the  deceased  with  an  az  on  the  left  side  of  the  head  and 
over  the  left  temple,  giving  to  him  then  and  there  with  said  az,  on  the 
right  side  of  the  head  and  over  the  right  temple,  a  mortal  wound,  is  bad. 
Id. 

IS.  iNDfcTMENT  MUST  State  Pabt  OF  BoDT  to  whlch  the  violence  was  ap- 
plied, although  the  proof  need  not  correspond  with  such  statemsntii  Dk» 
V.  SUUe,  448. 
Am.  Dbo.  Vol.  ZXZIX— 51 
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14.  DncRiFnoN  of  Length  ob  Brkadth  ov  Woukd  b  hoi  Kbcbbsabt  b 
indictment  for  mnrder.     Id, 

15.  Kams  ov  FEB80V  MiTBDEBED  MCTST  BE  Statkd  in  an  indictment  for  mur- 
der, and  if  it  ie  not  eo  stated  the  defect  is  fatal.    Id, 

1ft.  TBI  WoBD  "MuBDBB**  18  A  TiBM  ov  Abt»  which,  in  an  indictment^  can 
not  be  supplied  by  any  other  word;  and  if  aa  indictment  fails  to  chaxge 
that  the  accosed  f elonionaly  murdered  the  deceased,  although  it  diaiges 
him  with  inflicting  a  mortal  wound,  it  will  be  treated  as  an  indictment 
for  manslaughter  only,  and  not  for  murder.    Id. 

17*  Vbbdxot  A0AIM8T  Defshdant,  IS  MABBLAUOBTKBy  must  flx  the  punish- 
ment.   Idn 

18.  BiooBD  WHiOH  Shows  that  Pbxsovbb  was  Teded  SsPABAnLTt  neoss- 
ssrily  shows  that  the  court  directed  a  sepsiate  triaL    Id, 

10.  BuBOLABT  Ck>K8Z8TB  iiT  Bbbakiho  ihto  akd  Bhtbbivo  a  dwelling-liouseb 
in  the  night-time,  with  intent  to  commit  a  fekmy.    8taU  ▼.  McOoU^  814. 

lOl  Airr  Emtbt,  bt  Means  of  thb  HAin>,  or  f oot»  or  even  by  an  instrument, 
with  which  it  is  intended  to  commit  a  felony,  It  sufficient  to  constitnte 
bnighuy;  but  simply  brsaking  the  blinds,  and  making  no  entry  beyond 
the  sash-windows,  is  not.    Id, 

n.  COKSTirUTIOKAL  GUABANTEES  TO  EVEBT  OVB  GhABOED  WITH  GbXHB  of  ths 

right  to  be  heard  by  himself  and  counsel,  do  not  warrant  a  statement  cf 
facts  to  the  jury  unauthorijeed  by  the  evidence.    Id* 

82.  PtiEA  OF  AuTBEFOis  AoQiTiT  is  good  wherever  the  facts  charged  in  the  in- 
dictment would,  if  proved,  have  procured  a  conviction  on  a  prior  indiot- 
ment  under  which  tiie  prisoner  has  been  acquitted.  Dwrham  v.  PtopU^ 
407. 

88.  Air  LrDiCTMSNT  fob  Foboebt  of  an  order  upon  a  firm  need  not  give  the 
style  under  which  the  firm  business  was  transacted;  it  is  enough  that 
the  names  of  the  members  of  the  firm  are  recited.    Id, 

See  Adultebt;  Constitutional  Law,  2,  4;  NmsAHOB. 

CURTESY.  • 

IteAHOT  BT  CiTBTEST  MAT  BE  HaD  IN  LaNBS  OF  THE  WOB  of  which  bIm 

bad  only  a  seisin  in  law,  they  being  wild  and  uncultivated,  and  not  ad* 
venely  possessed.    McCorry  v.  King^  166. 

CUSTOMS. 
See  Usage. 

DAMAGES. 

Hbasubb  of  Damages  fob  Bbeach  of  Contbaot  to  Oonvbt  land  In  ooa- 
sideration  of  the  performance  of  an  act  of  uncertain  value  by  the  vendee^ 
is  not  the  value  of  the  land,  but  the  injury  suffered  by  the  vendee,  whers^ 
before  performance  on  his  part,  the  vendor  gives  him  notice,  htmafidt^ 
that  he  con  not  convey  for  want  of  title,  but  the  value  of  the  land  is  the 
measure  where  the  vendee  has  performed  such  contract  on  his  part. 
Rohr  V.  Kindt,  53. 

See  Bonds;  Conflict  of  Laws,  3:  Covenants,  3-4;  Libel;  Quantum  Meboit; 

Sheriffs,  1;  Toll,  3;  Tbespass,  3,  4. 
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DECLARATIONa 
See  BouvDARixs,  2;  Evibshcb,  28,  25;  PismsBSBiP,  8. 

DEEDS. 

!•  BKORD  OV  a  OONTKTAIIOI  18  OITLT  NOTICB  TO  AITEB  PuBCHASKBS  mdv 

the  Mzne  grantor.    RoberU  v.  Bourne^  614. 

S.  OlUNT  OF  THE  USB  07  A  ThI50  CaSRIBI  WITH  IT  BTIBTTHIXO  BMDBI* 

TIAL  TO  SUCH  UsK.    PftacoU  V.  WUliomB,  688. 
See  Attachmbntb,  2;  Estofpsl,  6;  BriDxirox,  13;  IsBAxmi  MiWBnm 
Wombn;  Pbxscbiption;  Statdtb  o7  LucitAtioiis,  6;  VsnMXB  amb 
Vbtdxi,  2,4. 

DEFIKmOKS. 

See  CBimvAL  Law,  19;  IvsuRAircs— MABuni,  10;  Malioiowi  PBosicuTioi^ 

2|  PABsnEBSHiP,  2;  Tbispabb,  6;  Ubaob,  2. 

DELIVBBY. 
•  See  Ck)MMON  Cabjuebb,  9»  10. 

DEMAND. 
SeeNioonABUi  Inbtbumxhts;  Yxvdob  jjkd  YmnmBt  i> 

DEMUBBER. 

SeePliBADINO  AND  FBAOnOBi  8»  10^  IL 

DEPOSmOKa 
See  SyiDXvo^  6, 7. 

DEVIATION. 
See  Irbubangb— MABiHBy  10. 

DEVISES. 
See  Smmrai,  8;  Statutbs,  8;  Willb,  8»  17. 

DOMICILE. 

• 

L  Ohabob  or  DomciLX  is  Consummated  when  one  leares  the  stete  whero  he 
hee  hitherto  resided,  avowing  his  intention  not  to  retoni,  and  enfefln 
another  atate  intending  to  pennauently  settle  there.  Lowry  t.  BrodkfH^ 
142. 

S.  Mbbx  Relinquishment  ov  Actual  Exsidknob  ia  not  an  abandonment  ol 
domicile,  if  made  temporarily,  with  the  intention  of  retoming.    /<!. 

Jl  Domicilb  is  not  Changed  until  a  New  Onx  is  Aoquibxd,  although  the 
former  residence  be  deliberately  abandoned.    Id, 

4.  Changs  of  Domicilb— The  Mode  of  Livino  ib  not  oonclosive  in  determin- 
ing whether  a  new  domicile  has  been  acquired.  If  the  party  has  entered 
a  state,  intending  to  make  a  permanent  settlement  therein,  it  becomes 
his  domicile  whether  he  opens  a  house  of  his  own  or  Hires  in  lodgings  or 
with  a  friend.    Id, 

li  Domicilb  is  Pbesumed,  j^rima/ocie,  to  be  at  that  plaoe  where  the  party  ia 
shown  to  be.    Id. 
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6.  To  AoQuniB  Domicxls  in  Louisiana,  an  actual  residence  of  twelve  mcntfai 
ia  neoeeaaiy;  filing  a  declaration  of  intention  and  giving  notice  do  not 
give  one  a  domicile.    Lowry  v.  Ermn^  566. 

DOWER. 

1.  OONVSTANCB  BY  HuSBAND,   WITH  INTENT   TO  DXFBAT  WllX'S  RlOlXT  Of 

Dowxs,  of  all  his  property,  real  and  personal,  to  his  chndnsn,  made  a 
short  time  before  Ms  death,  without  any  valuable  consideration,  and 
securing  to  himself  the  use  and  control  thereof  during  his  life,  is  fraudn- 
lent  as  against  the  wife,  and  will  be  set  aside  in  equity.  Thaifer  ▼• 
Thaytr^  211. 

SL  WiTB  BY  SaPARATINa  FROM  HXB  HlTSBANB  DOES  NOT  FOBTBIT  HER  SlOBI 

07  D(»WEB»  where  such  separation  arises  from  family  discord,  even  though 
she  had  no  justifiable  cause  for  separating.    Id, 

3.  Widow  is  not  Entitled  to  Dower  in  Partnership  Realty  until  a  mk- 

tlement  of  the  partnership  affairs.    Dytr  r.  Clarke  007. 

See  Fraxtdulent  Conveyances,  3. 

DRAFTS. 
See  Factors;  Keootiable  Instruiontb. 

EASEBIENTS. 

L  EAflEMBNTS  GENERALLY  IMPOSE  NO  Obuqattons  upon  thoso  whosc  lands 
are  in  servitude,  to  do  anything  for  the  protection  of  the  easement 
PrucoU  V.  Williams,  688. 

%  ExiSTENOB  OF  AN  EASEMENT  IN  Land  Ck>NyEYED,  in  favor  of  a  mill-owner, 
to  have  a  natural  stream  of  water  flow  through  such  land,  and  to  enter 
thereon,  as  occasion  requires,  for  the  purpose  of  removing  obstmctions 
from  such  stream,  is  not  such  an  incumbrance  upon  the  premises  con- 
veyed, as  will  sustain  an  action  for  breach  of  covenant  against  inoun- 
brances.    Id, 

t.  Bight  of  Way  over  Uninclosed  Land  Attached  to  ScHooirHousBi 
designedly  left  open  for  convenience  or  ornament,  can  not  be  acquired  l^ 
an  adjacent  proprietor,  by  merely  passing  over  the  land  in  common  with 
thoee  for  whose  use  it  is  appropriated,  for  any  number  of  years,  although 
his  use  is  more  frequent  than  theirs,  and  a  marked  path  is  worn  therein, 
and  although  he  occasionally  levels  spots  gullied  by  the  rain,  such  use 
being  regarded  as  permissive  and  not  adverse,  unless  there  is  some  de- 
cisive act,  indicating  an  exclusive  use  under  a  claim  of  right,  such  as 
making  a  wrought  way,  paved  or  graveled,  or  otherwise  fitted  for  use. 
KUbum  V.  AdamSf  754. 

4,  Trustee  of  Incorporated  Academy  can  Acquire  Bight  of  Way  ovef 

its  land  by  adverse  use,  but  more  unequivocal  acts  of  adverse  and  unin- 
terrupted possession  are  required  of  him  than  of  a  stranger.    Id, 
•»  Adverse  Use  must  be  Uninterrupted  for  twenty  years  to  give  a  right 
of  way  over  uninclosed  land,  and  inclosing  the  land  terminates  the  use.  Id, 

See  Watercourses,  2,  10. 

EJECTMENT. 

Bee  Adterse  Possession,  2;  Evidence,  9»  16;  Judgments,  28.  30;  LAn>* 
LORD  AN'D  Tenant,  2;  Trusts  and  Trustees,  4 
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embezzlement. 

See  Criminal  Law,  5. 

EQUITY. 

Whsbk  Tbaot  07  Land  Intended  by  Pabtzbs  to  u  LraunxBD  cf  Monr- 
OAOB  is  omitted  therefrom  by  miatake,  a  oonrt  of  equity  vill  ooireot  thi 
mistake,  and  free  the  tract  omitted,  from  the  lien  of  a  judgment  i«n« 
dared  against  tiie  mortgagor  after  the  exeoation  of  the  mortgage*  WkUe 
▼.  WUton,  437. 

8e»  DowxBt  1;  ExBOunoNS,  22;  Obamt8»  2, 6;  Pabtkxboezp,  3»  6;  Sraamo 
PnjoBKAiroB;  Subbttship;  Taxmn  Ajn>  TtamnauL 

ESCHEAT. 

L  ScAXB  AoQUiBiHO  Lah D  BT  Eboheat  takes  it  invested  with  aU  the  prir- 
il^ges,  priorities,  and  apportenances  inoident  to  it  in  the  hands  of  the 
last  owner,  and  sabjeot  to  all  liens  and  inonmbranoes  imposed  npon  it  bj 
him  or  his  grantors.    Ccuey  v.  Irdoes^  058. 

ti  Bmheat  Grant  Relatbs  to  thb  Obioinal  Grant,  and  passes  all  that 
passed  to  the  original  grantee  and  was  held  by  the  party  whose  death 
without  heirs  oooasioned  the  escheat.    Id, 

t.  Obant  ov  Land  bt  State  beforb  It  Esghbatb  passes  nothing,  as  the 
state  has  then  only  a  possibility  of  interest^  and  snch  grant  does  nofe 
affect  a  grant  made  after  the  land  has  escheated.    Id. 

4>  Ebohbat  Grant  is  Prdca  Faodb  Evidbnoe  that  the  land  is  then  liable  to 
esoheati  bat  not  that  it  was  liable  to  escheat  at  any  former  period.    /dL 

See  Evidbnoe,  18. 

ESTATES  OF  DECEASED  PERSONS. 
See  Orphans*  Court. 

ESTOPPEL. 

L  Tbm  Dootbinb  ov  Estoppel  xtpon  a  Warranty  only  applies  where  th«a 
is  a  privity  of  estate  with  the  warrantor.    McCorry  v.  Gmg,  166. 

ti  Dbvbndant  oan  not  Depart  from  a  Record  under  which  he  aven  he 
claims  and  relies.    Lwory  v.  Ertnn,  556. 

t.  DooTRiNB  OF  Estoppel  does  not  Apply  to  Grant  from  State  so  as  te 
pass  an  after-acquired  title,  and  such  grant  passes  only  the  title  that  the 
state  then  has.    C<uey  v.  IrUoes,  658L 

4i  Pabty  is  not  Estopped  to  Prove  a  Leoal  Tttlb  to  his  Estate,  by  any 
misrepresentations  of  its  locality,  made  by  mistake,  without  fraud  or  in« 
tentional  deception,  althoagh  another  party  may  be  induced  thereby  te 
purchase  an  adjoining  lot,  the  title  to  which  may  prove  defective.  Bnwe^ 
T.  Battan  etc  B,  E.  Co.,  694. 

Bk  Orantbb  in  Deed  is  not  Estopped  from  Cladono  Paramoubt  Tnui 
under  a  conveyance  from  another  grantor.    Caaey  v.  Inloea,  658. 

ib  Estoppel  of  One  Standing  bt  and  Permitting  Improvbmbnts  to  be 
made  on  his  land  by  another,  without  disclosing  his  title,  from  after- 
wards setting  up  such  title,  does  not  apply  to  cases  where  the  title  la 
equally  weU  known  to  both  parties.    Id, 
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7*  touKOBR  Gaquno  PoflSEssioy  OF  Lakd  bt  Collusiox  with  TBHAm, 
by  brioging  ejectment,  and  obtaining  a  confession  of  judgment  from  the 
tenant,  on  oonaideration  of  paying  him  for  his  improvemente,  the  land- 
lord having  employed  couneel  to  defend  the  action,  and  having  no  knowl- 
edge of  the  confession,  can  not  resist  the  landlord's  title.  StewaH  t. 
Roderichy  71. 

8m  BoUNDAKIXS,  1,  2;  CoBPOAATIONS,  9;  EbueCUTOBS  AKB  ADMZNXRBASOBai 

2,  3;  Landlord  and  Tknant;  Toll. 

EVIDENCE. 

L  Book  ov  a  Mbohanio  is  Coicpbtknt  Etidknob  of  work  done  or  materiala 
famished  at  his  shop  in  the  way  of  his  trade.  WhUe  v.  St.  FkUip*$ 
Ckutreh,  120. 

IL  Boos  07  Mbchanio  is  not  Compxtbnt  Evidenob  to  prove  work  done  or 
materials  famished  outside  of  his  shop,  or  on  the  premises  of  the  person 
to  be  charged,  nor  where  the  entry  is  a  general  one  showing  the  aggregate 
ohaige  or  general  result,  and  not  the  several  items  comprised  in  soch  ag- 
gregate or  result.    Id, 

JL  Thb  AnnDAvrrs  or  Jubobs  to  Sxt  Asidb  thbib  Vbrdict  will  not  bb 
Bbcbivbd,  on  a  motion  for  a  new  trial,  to  show  that  they  based  their 
verdict  on  an  erroneous  conception  of  the  law  as  expounded  by  the  court, 
where  the  language  of  the  charge  was  dear  and  perspicuous.  Karris  v. 
State,  175. 

ii  Whbn  an  Ezbcution  is  Lost,  thb  Ezbootion  Dockbt  wherein  are  en« 
tared  by  the  clerk  the  date,  amount,  etc,  of  all  ezecations  issaed.  Is 
proper  evidence  of  such  matters.    Jhtnlap  v.  Berry,  413. 

ft    PaFBB  OtFBRBD  IX  EVIDBNCB  BT  OnB  PaRTT,   lOB  A  SiNOLB  PUBFOSI^ 

may  be  offered  in  its  entirety  by  the  adverse  party,  without  proof  of  its 
genuineness.     Taung  v.  Stale  Bank  {^Alabama,  322.. 

ib  Objbction  that  Deposition  was  Takbn  without  Noticb,  without  inter- 
rogatories served  upon  the  defendants,  and  that  the  certificate  of  com- 
missioner that  counsel  appeared  for  the  party  was  extrajudicial,  can  not 
be  sustained  when  it  is  apparent  on  the  face  of  the  deposition  that  the 
witness  was  cross-examined,  and  the  court  will  presume  that  the  attor- 
ney had  authority  to  appear,  unless  tliat  authority  be  denied  on  oath. 
Kdly  V.  Benedict^  530. 

7*  Deposition  of  Fobobb  is  Admissible  to  prove  the  forgery.  Laborde  v. 
Consolidated  Association,  517. 

Si  Pabol  Evidence.— The  words  "tract  of  land  bought  of  Charles  and  James 
McCartney,  lying  in  Green  county,"  used  in  a  devise,  are  a  suffioieni 
description,  and  parol  eWdence  is  admissible  to  show  what  land  was  thus 
bought,  and  of  how  many  tracts  or  parcels  it  was  composed.  McOorrjf 
V.  King,  165. 

%  Pabol  Pboof  of  Contents  of  Notice  Posted  at  Place  of  Sale  on 
Execution,  to  the  effect  that  although  the  land  stood  in  the  debtor's 
name,  he  had  only  a  life  estate  therein,  and  that  the  land  belonged  to  his 
wife  as  one  of  the  heirs  of  her  father,  is  admissible  in  ejectment  brought 
by  the  wife  against  a  purchaser  at  such  sale,  without  showing  who  signed 
or  posted  the  notice;  and  production  of  the  original  notice  or  of  evidence 
accounting  for  its  loss,  is  not  required  before  resorting  to  such  seoondaiy 
•vidence,  it  being  unusual  to  preserve  such  papers.     Weeks  v.  Haas,  89. 
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IOl  IVmixaN  LiLWs  or  LiLws  or  Sistbr  State  mitst  Geztkrallt  be  Proved 
as  fibots  in  the  oonrts  of  another  state,  and  are  not  jadicially  noticed. 
HaU  ▼.  New  Jeney  Steam  Nov,  Co.,  398. 

11.  Judicial  Notice  is  Taken  in  Connecticut  of  Laws  or  Sister  States^ 
•  as  printed  by  authority,  and  of  the  printed  reports  of  their  judicial  de- 
cisions as  evidence  of  the  common  law;  but  this  is  by  virtue  of  statutory 
provisions  on  the  subject.    Id, 

12.  Fact  that  Two  Names  are  Ordinarily  Pronoukcbd  so  Nearly  Alike 
as  not  to  be  distinguishable,  is  not  within  the  judicial  knowledge  of  the 
oonrt,    Donnel  v.  U.  8,,  457. 

IS.  Recital  in  Ancient  Deed,  oe  Possession  in  the  grantee  and  the  grantor's 
father,  as  joint  tenants,  and  of  a  continuance  thereof  in  the  grantee  as 
survivor,  is  evidence  of  such  possession  for  the  purpose  of  presuming  a 
oonveyance,  from  lapse  of  time,  to  one  under  whom  the  parties  claim. 
Ocuey  V.  Inloes,  658. 

lii  Hearsay  Evidenoe  oe  Ancient  Possession  is  admissible,^  because  proof 
by  living  witnesses  is  impossible,  though  it  is  otherwise  as  to  possessions 
of  modem  date.    Id, 

Vk  Recital  of  Possession  in  Certain  Party  in  Ancient  Certivicatb 
07  Survey  by  a  public  officer,  having  no  motive  for  misrepresentation^ 
is  evidence  that  such  party  was  then  in  possession.    Id, 

1ft.  Ancient  Recovery  in  Ejectment  is  Evidencb  of  Possession  in  the  de- 
fendant in  that  aotion  at  the  institution  thereof,  and  a  Vecital  in  the  deo- 
laration  that  the  land  was  "  late  in  the  tenure  and  occupation**  of  such 
defendant's  grantor  is  evidence  of  the  latter's  possession.    Id, 

17.  Certified  Extracts  from  Rent  Rolls  Kept  in  Maryland,  in  the  sev- 
eral counties  under  the  proprietary  govemment»  are  competent  evidenoe 
in  all  cases  of  controverted  possession  where  possession  is  relied  on  as 
evidence  from  which  to  presume  a  grants  to  show  who  were  the  possess 
on  at  the  period  in  question.    Id, 

IS.  Escheat  Patent  is  Conclusive  Evidence  of  an  escheat  grant.   Id. 

Ul  Burden  of  Proof  is  on  Party  Relyino  on  Due  Notice  of  non-aooept- 
ance  of  a  bill  to  charge  an  indorser,  to  show  that  tbn  notice,  if  sent  by 
post,  was  transmitted  by  the  first  or  second  mail,  or  if  served  personftUy^ 
that  it  was  served  no  later  than  the  day  after  it  was  received  by  the  holder. 
WUtrfdrd  V.  Burckmyer,  640. 

lOl  Party  can  not  Introduce  Lbfter  Wrtiten  ry  TTTiffmgr.y  in  evidence 
where  his  verbal  declarations  to  the  same  effect  would  be  inadmissible, 
and  the  testimony  of  the  receiver  of  the  letter,  he  being  a  competent  wit> 
ness,  as  to  whether  or  not  such  letter  incloeed  a  certain  bill,  is  the  best 
evidence  of  that  fact.    Id, 

21.  Declarations  of  Drawer  are  Inadmissirle  in  Favor  of  Iiowrsee  of  a 
bill  in  an  action  against  the  indorser,  because  the  drawer  Ib  a  competent 
witness,  and  his  testimony  is  better  evidenoe.    Id, 

22.  Declarations  of  Agent  after  the  Fact  to  which  his  authority  extends 
are  inadmissible  to  charge  his  principal,  especially  where  they  do  not 
relate  to  that  fact.    Id, 

23.  Admission  of  Notice  is  ESvidence  from  which  the  jury  may  find  notice 
in  due  time  and  form.    Id, 

%k  Party  can  not  Introduce  his  own  Statements  under  Color  of  Im« 
FBACHiNO  a  witness,  by  asking  the  witness  whether  at  a  certain  time 
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of  the  proceeds  to  the  mortgage  and  other  liens  on  the  land,  does  iio4 
thereby  aid  the  porohaser's  title  as  to  the  land  nnlawfally  sold,  so  as  to 
praTent  a  recovery  thereof  by  his  heirs.    Id* 

20.  ESxaounoN  Cbiditobs  arx  I^abls  tor  It.t,iotat.  Skdsubb,  though  they  did 
not  anthorue  the  sheriff  to  seise  the  property  in  qnestion.  Dvpenrm  t. 
Van  WickU,  609. 

80.  Levy  on  Pbopebtt  Suvfzoibnt  to  Satzhft  an  BxsounoN  will  dischaiga 
the  judgment  debtor,  althoogh  the  goods  seised  be  wasted  by  the  aheriit 
Campbell  v.  Spenee^  301. 

31.  A  Widow  Livino  with  hxb  Father  mat  bb  thb  Head  or  a  Faiolt,  and 
within  the  exemption  of  the  statute,  if  she  have  children  depending  upon 
her  for  support,  although  her  father  claim  abeolute  dominion  and  control 
over  the  farm  and  house.    Baehnuta  v.  Crav/ord^  163. 

88.  Bzxmftion. — Where  the  benefit  of  the  exemption  law  is  confined  to  judg- 
ments founded  upon  contracts  made  after  a  specified  date,  and  the 
plaintiff  unites  in  one  judgment  dairos  arising  prior  with  those  arisiQg 
subsequently  to  such  date,  the  defendant  is  entitled  to  the  benefit  of  es- 
emption  against  the  whole  judgment.    Id. 

88.  Whebb  EzBOunoN  in  Hanjms  or  Shsbdy  is  Supsbsbded  by  the  order  ol 
a  judge,  under  the  provisions  of  the  statute  providing  for  new  trials,  and 
the  sheriff,  notwithstanding  this,  compels  the  owner  of  the  property 
levied  on  to  pay,  he  acts  without  authority,  and  will  be  liable  to  the 
owner,  in  an  action  for  money  had  and  received.  BapUnmm  v.  8eanf 
230. 

JMb  SHEBinr  AND  maDBPUTT  abb  Bound  to  Rboabd  the  Obdeb  in  whioh 
executions  are  received  by  each  other.    FarguBon  v.  HlOiams,  466b 

Bee  Attaohmentb,  0, 14;  Evidbngb,  4, 0;  Jitdombntb*  11»  16^  30;  Bbputqii 

Sghools,  4;  SHBBinns,  1. 

SXECUTOBS  AND  ADMIMISTBATOBS. 

1.  Lbxtebs  or  Administration  abb  Mebblt  Evidbnob  or  thb  Authobrt 
oonferred  upon  the  administrator,  the  issuance  of  which  need  not  bt 
shown,  in  a  suit  against  the  administrator,  after  proof  of  the  grant  ol 
administration.    EsUwa  v.  MlOioU,  326. 

i.  Administbatob  can  not  Dibpttte  the  Yauditt  or  ms  Gbant  of  admiii* 
istration,  by  showing  a  failure  to  execute  his  official  bond,  and  the  pre* 
requisite  oath  of  office.-    Id, 

8.  Administbatob  can  not  Contradict  the  Bboobd  Bvidbnge  of  the  tima 
on  which  his  grant  of  administration  was  issued  to  him.    Id. 

i.  Order  roR  thb  Sale  or  the  Rkal  Estatb  or  a  Dbobdent  is  not  void 
because  it  omits  to  show  that  the  application  for  the  order  was  accom* 
panied  by  the  certificate  of  the  judge  of  probate,  required  by  law  to  bo 
produced  with  such  application;  the  error  occasioned  by  such  omissioo 
can  be  urged  only  on  appeaL    Jachon  v.  Aitor^  281. 

ft.  Substantial  Compuangb  with  the  Statutb  Bequibino  Adtbbtibb* 
mbnts  of  administrator's  sale  is  sufficient;  a  strict  and  literal  complianoa 
is  not  exacted.    Id. 

8.  Purohasbr  is  not  Held  to  Proop  o^  thb  Proper  Postdto  op  Kohobb 
of  the  administrator's  sale  under  which  he  claims  after  a  great  lapse  d 
time;  fourteen  years  is  sufficient  to  exempt  him  from  this  duty.    Id, 
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7.  ADMn/X»rBATOR  MUST   AOOOITNT   TO   DlSTlUBUTEB  T0&  InTIBBST  On  tho 

fundi  of  his  intestate's  estate,  which  were  used  by  him  for  his  own  purposes 
in  carrying  on  the  business  after  the  decedent's  death.  But  such  inter* 
est  will  be  made  to  commence  only  from  the  end  of  twelve  months  from 
the  taking  ont  of  administration,  where  it  is  probable  that  a  large  part 
of  the  fonds  so  used  by  the  administrator  did  not  oomo  to  his  hands  on* 
til  that  length  of  time  after  his  appointment.  Wtit  v.  WiW,  4Sn. 
S.  Ovi  HoLDiNO  Propkbtt  of  Dsciedxnt  itndbb  Colob  of  FBAtTDULnrr 
Sals  is,  wherever  found  with  the  property  in  his  possession,  liabla  as  «<• 
eoator  de  son  tovit  to  the  extent  of  the  assets  thus  held,  in  sa  aotion 
brought  against  him  by  the  creditors  of  the  deceased.    HophinB  ▼•  Tcumit 

m. 

8.  Ovi  Who  bsbx  Holds  Unlawtullt  tms  Pbofxbtt  of  a  Dickdiht  is 
Uabla  as  executor  de  soit  tort^  although  he  may  have  originally  tsken  pos- 
session of  it  by  an  agent  in  another  state.    Jd^ 

lOi  OouBT  MAT  Bji*iza]cikx  Fobmxb  Acxx>uitts  of  Biokasbd  Kxboutbec  oil 
tho  settlement  of  a  subsequent  account  filed  by  her  surviying  husbaadt 
and  charge  back  sums  erroneously  allowed  in  such  fonner  aooounts» 
especially  where  it  does  not  appear  that  any  one  interested  in  the  ulti- 
mate disposition  of  the  estate  appesred  or  was  represented  at  the  settle- 
ment of  the  prior  accounts.     Wiggin  v.  Svcett^  716. 

11.  fiuuuTKix  SHOULD  BS  Aliowxd  Sums  Paid  FOB  Insubakob  oo  a  hooso 
derised  by  her  deceased  husband  to  her  use  for  life,  with  a  direction  thai 
H  be  kept  in  repair  out  of  his  other  estate,  but  she  should  not  be  allowed 
snms  paid  for  taxes  thereon.    Id, 

lii  Admhtistbatob  db  Boms  Kon  mat  Appbal  fbom  Dbobbb  AiLownra  Ao» 
OOUBT  of  the  fonner  administrator  or  executor.    Id* 

See  JuDonNTB,  7;  Statutb  of  LnoTATiOHa,  8L 

BXECUTOR  DB  SON  TORT. 
Bee  EboDouTOBS  and  ADMiinsTBATOBai  8»  8. 

EXEMPTIOK& 
See  BzBCunoNB,  13,  81»  82. 

EXPERTS. 
See  AnoBjTBT  and  Cubkt,  1»  i. 

FACTORS. 

KaofOB  AooBPTiKo  Bbaft  on  thb  Faith  of  Goods  Conbionbd  to  him  is 
fegsxded  as  making  an  advance  on  the  goods,  and  has  for  the  amount  tbs 
Mme  lien  or  privilege  as  though  the  money  had  been  paid,  and  other 
areditots  who  have  no  privilege  can  not  take  the  property  from  him  with* 
OBt  paying  the  advances.    Lambeth  v.  TunbuU^  536L 

See  ExBounoNS,  0,  7. 

FELONY. 
See  Constitutional  Law,  2. 

FERRIES. 
.  See  Common  Oabbibbb,  ft. 
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FDCTURES. 

1.  FiZTuan  Plaoxdoh Mobtqaoed Land  bt  thb  MoBaQAOo&are  pennanantlj 
annezed  to  the  freehold,  and  if  sold  by  the  iiiortgi^;ee  before  paymeat  of 
the  mortgage,  and  removed  by  the  pnrchaaer,  the  mortgagor  or  hia  rq^ 
reaentatiTea  oan  not  maintain  trover  againat  each  porchaser.  BuUer  t. 
Page,  767. 

i.  JjMWunsHXD  DwBxma-HOvai  8r  on  Blocks  laid  in  the  gronnd,  and  in- 
tended to  remain  on  the  land,  ia  a  fixtore.  So  alao  is  an  nnfiniahed 
bnilding  standing  on  poati  fixed  in  the  ground,  intended,  bat  never  need, 
for  temporaiy  ooonpaa<^«    /d. 

FOBCZBLB  RNTBY  AND  DBTAUSrSEL 

To  SUSEADT  FOBOIBU  Brtbt  AND  DETAimEB,  all  that  is  nooeaary  is  thai  the 
defendant  ahonld  forcibly  and  illegally  hnve  tamed  the  plaintiff  oat  of 
poaeearion;  the  fact  that  the  plaintiff  ia  atreapaner  doea  not  4gare  in  llie 
caae.    Xorimier  v.  XeiPia,  461. 

FORFETTUBE. 

See  COBPOBATIONB,  11, 18. 

FOBGEHY. 
Bee  OuoirAXi  Law,  28;  Evidsvox,  7;  Kbgoxiaxiji  ImTBUimnB,  18, 19L 

FRAUD. 

L  Mabbaghuskitb  Statutb  Bxquibino  Fraudvlxnt  Bbfrxsxntations  to  be 
IN  Wbitino,  to  be  actionable,  does  not  apply  to  representations  which  do 
not  affect  the  title  of  a  third  person  to  credit.    Medbury  v.  TTofoon,  726. 

S.  PuBOHASX&MAT  StTX  lOB  Fbaudulxnt  Befbbsxntations,  whereby  he  waa 
indnoed  to  purchase  property  to  his  injury,  although  he  has  sold  the 
property.    Id, 

S.  Pa&tnxbs  mat  Maintain  Joint  Action  iob  FBAnDULKNT  Befrbsxhta- 
t  TIONB,  where  they  were  led  thereby  to  porohase  real  or  personal  property 
for  partnership  purposes.    Id, 

4.  Action  Lies  against  Thibd  Pebson  for  False  Avvibmations  to  Pur- 
chaser of  property  respecting  its  value  and  the  price  paid  for  it  by  the 
vendor,  accompanied  by  promises  to  aid  the  purchaser  in  getting  it  at 
that  price,  where  the  party  making  such  affirmations  knows  them  to  be 
false  and  makes  them  with  intent  to  defraud,  and  the  purchaser  confiding 
therein  purchases  the  property  at  a  price  beyond  its  real  value,  though 
no  action  would  lie  against  the  vendor  for  similar  affirmations.     Id, 

ft.  AORXKHXNT  to  Ck)NSION  Gk>0DS  TO  INSOLVENT  lOR  SaLX  IS  NOT  FRAUBU* 

LXNT  IN  Law  as  to  creditors,  and  vests  no  property  in  the  oonsignee  sab- 
Ject  to  levy,  where  such  agreement  provides  for  sale  not  below  invoice 
prices,  which  are  to  be  paid  to  the  consignor,  the  oonsignee  to  keep  all 
over  that,  and  return  the  goods  remaining  unsold.  MeOuttough  v.  Por- 
ier,  68. 
Bee  Bona  Fn>x  Pdrchasxrs,  3;  Estoppxl,  4,  7;  Jxtdgments,  26;  Bmoix* 

8I0N  or  Contracts,  11;  Witnesses,  0. 
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FRAUDULENT  CONVEYANCES. 

L  ComnnrAKCS  Intxmtionallt  Made  to  Dsfblaud  C&editobh  may  be  vdd 
as  to  all  sabeequent  as  well  as  to  all  prior  creditors.  Clark  y,  JFVencA, 
618. 

8.  OONVSTANCB  OV  CHATTELS,  WITH  AN  AOBEEMSNT  THAT  THE  VENDOR  SHALL 

Retain  Possession,  is,  except  in  special  cases,  fraadalent  and  void 
against  creditors.  ItL 
8.  Deed  or  Got  bt  Man  on  Eve  or  his  Marriage,  of  all  his  property,  to 
his  children,  executed  after  the  agreement  to  marry,  and  kept  secret  from 
the  intended  wife  until  after  the  marriage,  is  fraudulent  and  void,  so 
far  as  it  deprives  her  of  dower  in  the  real  estate  conveyed  by  such  deed; 
and  a  court  of  equity  will  declare  the  deed  void  to  that  extent,  even  in 
the  life-time  of  the  husband.     PeUy  v.  PeUy,  601. 

At  HUSAAND  MAT,  WITHOUT    WiTB'S    CONSENT,  DISPOSE  Or  HIS    PeBSOVAL 

Propertt  as  he  pleases,  and  a  gift  of  such  property  made  by  him  wiU 
not  be  set  aside  as  in  fraud  of  the  right  of  the  wife.    Id, 

(L  At  Common  Law  a  Conveyance  in  Fraud  or  Creditors  could  only  bo 
attacked  by  existing  creditors;  it  was  valid  as  to  creditors  arising  sub- 
sequently to  its  execution.    HutchUon  v.  Kelly,  250. 

0,  Under  Statute  or  13  Eliz.,  Chapter  5,  a  fraudulent  intent  against  ona 
or  more  creditors  makes  a  conveyance  fraudulent  as  to  all,  and  therefore, 
if  fraudulent  as  to  existing  creditors,  it  may  be  set  aside  at  the  instanoa 
of  subsequent  creditors.    Id. 

7.   CONVSTANOS  WITH  InTENT  TO  DsrRAUD  SUBSEQUENT  CREDITORS  is  VOid 

as  to  them,  though  the  grantor  was  not  indebted  at  the  time  of  the  ooo* 
veyance,  by  virtue  of  the  statute  of  13  Eliz.     Id, 

8b  Legal  Presumption  Arises,  upon  a  Voluntary  Conveyance  by  one  at 
the  time  indebted,  that  it  is  in  fraud  of  creditors.  The  nature  of  the 
presumption  not  decided;  Baldwin,  J.,  holding  it  hat  prima  fadef  while 
Stanard,  J.,  declares  it  conclusive  as  to  the  claims  of  existing  crediton. 
Id. 

t.  Actual  or  Tgrmncm  Intent  to  Depraud  Creditors  is  not  Nbcbssabt 
to  be  proved  in  attacking  a  conveyance  as  in  fraud  of  creditors.  Such 
intent  may  be  gathered  from  the  circumstances  surrounding  the  case.    /d. 

lOi  Any  Person  to  Whom  there  is  Due  a  Pecuniary  Liability  dependent 
upon  the  obligation  of  a  contract,  is  a  creditor  within  the  purview  of  the 
statute  against  fraudulent  conveyances,  though  the  liability  may  hava 
been  incurred  upon  a  collateral  undertaking,  as  that  of  a  surety  to  an 
official  bond.    Id, 

IL  Conveyances  Made  to  DsrHAUD  Creditors  are  Void  Only  as  to  Them, 
but  are  valid  as  between  the  parties  themselves,  and  as  to  a  bona  JkU 
purchaser  from  the  fraudulent  grantee.    ScoU  v.  Pureeil,  453. 

Bee  Attachments,  A-9:  Bona  Fidb  Purchasers,  3;  BzBoumnra^  18^  7$§ 

Suretyship. 

FRAUDULENT  REPRESENTATIONS. 

See  Fraud. 

FREIGHT. 
See  Bills  or  Ladino,  S. 
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GAMINO. 

BVAXXHOLDXB  PATIVO  OVER  MONST  WITHOUT  THB  ComiBT  OT   ICuOBm 

of  the  JiidgM»  U  liable  to  the  winner,  in  eeae  he  oea  not  ooOaot  Hm  bol 
from  the  loeer.    DatUerive  ▼.  Brouamrd^  6fi0. 

OABNISHMENTa 
Bee  ArgAOBMXgm,  14-16;  BxaooTn»%  L 

GIFTS. 
Bee  nuiTDULiiiT  ComanrAjroBy  IL 

GRAND  JUBT. 
Bee  CKoaxAL  Law,  7. 

G&AKTS. 

1.  PAinn*  n  hok  CtoHemsnTB  BvxDnroi  ov  Tnu  in  TiOwlriaiMi.  JRttridlgi 
y.  Breand^  618. 

i.  Equitablk  Biobt  OuonrATiNO  BiEroBX  Datb  ov  Patkht  will  be  ewynftHwi 
into.    Id. 

lb  Wmoui  Affugaht  ixa  PAnirr  baa  Ehowxsdoi  ov  Pbiob  Claim  wldoh 
he  oonowile  from  the  knowledge  of  the  oomminioner  of  the  general  land 
offioe  and  the  preaident,  the  benefit  of  the  patent  will  innie  to  the  pcior 
daimant.    Id, 

4  Patdit  which  Afpxabs  ov  ITB  Faob  to  havb  bixn  Lmallt  EzxoutkDi 
ia  preaomed  to  have  been  execated  by  the  proper  o£Scerk  The  burden  of 
ahowing  that  it  was  not,  is  apon  the  party  opposing  it.  The  prasamp- 
tion  is  not  removed  in  a  case  where  the  president's  name  and  the  filling 
np  of  the  patent  appear  to  be  in  the  same  handwriting,  while  the  seore- 
tMy*s  name  appears  to  be  in  a  different  handwriting.  Parkiton  t. 
Bracken,  296. 

i.  Iir  A  CouitT  ov  Law,  a  Fatsnt  is  ov  CoNULnsiVB  Evraor;  and  where  then 
are  two  conflicting  patents,  the  first  must  prevail  Ko  equitable  title  can 
be  oppoeed  to  the  patent  where  a  recovery  is  sought  in  ejectment.    /dL 

&  TbBBB  is   a  SoWICISNT  DkLIVBBT  and  TaKDIO    PO88BBSION  ov  PUBUO 

Land  when  the  party  entitled  to  the  land  purchases  it  in  conformity  to 

a  survey  returned  to  and  approved  by  the  surv^yor-generaL    KUtridgt  v. 

Breaud,  612. 
7>  Omission  ov  Rioisrb  to  Mark  Saui  ov  Land  on  Township  liiAV  does 

not  affect  the  rights  of  the  purchaser,  though  the  land  has  been  after* 

wards  sold  to  another.    Id, 
fi.  In  Dbsgbiftion  ov  Lands  Pxtbchased  vbom  the  Govxbnmxnt  under  the 

laws  relating  to  back  lands,  it  is  not  indispensably  necessary  that  the 

township,  range,  and  section  should  be  stated.    Id, 

9.  When  Law  Gives  Pbbfebenos  in  the  Pubghase  ov  Govbhnment  Land 

to  a  particular  person,  and  he,  in  the  exercise  of  his  right,  pays  the 
money,  and  receives  from  the  public  officer  a  receipt  for  it,  and  a  oertifi- 
eate  that  he  is  entitled  to  purchase,  the  sale  is  complete,  although  the 
evidence  of  it  can  not  be  made  out  in  a  prescribed  form.     Id, 

10.  Act  ov  Conobess  ov  May  6,  1830,  was  passed  for  the  relief  of  thoee  per* 
sons  only  who  had  paid  their  money  to  the  receiver  and  had  not  presented 
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their  receipts  to  the  register  for  his  certificate  nntil  it  was  too  late  for 
them  to  exercise  their  rights.    Id, 

11.  Want  or  Notice  or  Prior  Salx  will  not  giye  a  aeoond  purchaser  any 
okum,  when  it  arose  from  an  omission  of  the  register^  and  not  from  want 
of  diligence  in  the  first  purchaser.    Id, 

12.  Act  or  Conorxss  Contirmivo  Land  Claims  Vans  in  thx  CoNmuas  an 
interest  of  equal  dignity  and  of  the  same  kind  with  that  which  he  woald 
have  after  the  patent  issued,  as  against  all  the  world  except  the  govern* 
ment.  Such  interest  is  liable  to  be  sold  after  his  death  in  coarse  of  ad* 
ministration  in  the  same  manner  as  his  other  real  estate.  Ja/ckmm  t. 
Aator.  281. 

V^  Paxbnt  roR  Land  Covxred  bt  Katioablb  Water  Passes  the  Titui  to 
the  soil  and  all  rights  of  property  incident  theretOi  subject  only  to  the 
pablio  rights  of  fishing  and  navigation,  and  no  title  thereto  csn,  there- 
Ion*  be  acquired  l^  reclamation  and  improvement  under  the  Maiyland 
aet  of  1740^  by  an  owner  of  the  adjacent  shoce  under  a  prior  patent. 
OoMiy  ▼.  Ifdom^  668. 

8as  AmriBfli  Possession,  2;  £sgheat»  2»  8;  Bbtoppbl,  8;  Prbsgbivtiovi 

Statute  or  Ldoxatiovs,  69  0. 

OUABDL^  AND  WABD. 

L  Guardian  is  not  Liable  ior  Kecessaries  furnished  to  his  ward  without 
his  consent;  but  it  seems  if  he  refuse  to  supply  his  ward  with  necessaries 
he  may  be  dismissed  for  neglect  of  duty,  on  application  to  the  court*  or 
the  ward,  if  of  sufficient  age,  may  himself  pnrohase  necessaries,  or,  if  of 
too  tender  age,  a  third  person  may  supply  them  and  sue  the  infant  there- 
for.    CaU  V.  Ward^  64. 

%  Guardian  hat  Maintain  Case  roR  Seduoron  of  his  ward.  JSmaler  t. 
Ma/^t  33. 

HEABSAY. 

See  EviDENOB^  14. 

HUSBAND  AND  WIFE. 
L  Parol  Antenuptial  Agreement  between  a  husband  and  wife  that  the 

■ 

wife's  chattels  shall  remain  hers,  is  binding  at  the  expiration  of  the  cover- 
tare;  and  if  the  wife  die  first,  neither  the  husband  nor  his  administrators 
oan  daim  the  property  against  her  children  by  a  former  marriage,  and 
the  declarations  of  the  husband  before  and  during  the  coverture  are  ad* 
missible  to  prore  such  agreement.    Qachenback  v.  Brotcse,  104. 

i.  Husband  MAT  Mi^KE  an  Advancement  to  his  Wiee  of  a  portion  of  his 
estate,  voluntarily  and  without  pecuniary  consideration,  when  his  cred- 
itors are  not  thereby  defrauded.    Spring  y.  Hight,  687. 

9.  Adtanoement  to  Wite  will  be  Presumed  where  a  husband  pays  for  an 
estate  and  directs  a  conveyance  of  it  to  be  made  to  her,  in  the  absence  of 
his  manifestation  of  a  contrary  intention.    Id, 

4.  Bbtats  Convetsd  bt  Husband  in  Tbust  roR  Wite,  and  afterwards  oon* 
veyed  to  the  wife  by  the  trustee  according  to  the  verbal  directions  of  the 
husband,  vests  in  the  wife,  free  from  the  daams  of  the  husband  or  his 
heirs.    Idm 
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5.  BasuLTS  or  the  Sbbvicb  akd  Labor  or  a  Wnn,  dytbhto  Covbrtitrx,  b»- 
oome  th«  property  of  the  husbaod,  for  their  support.  PreacoU  v.  Bnmm, 
623. 

&  SuKTivufo  WiFB  GAN  NOT  Rkcovkr  FOB  HER  Pkrbonal  Skrvicb*  per- 
formed for  another  during  oorertore,  if  payment  has  not  been  made  to 
her  hoshand,  without  proof  of  an  express  promise  to  herself.    Id. 

7.  Propkbtt  which  Wifb  Aoquirrs  aftkr  her  Marbiaob,  is  her  separate 
or  paraphernal  property  in  Louisiana.    AUen  ▼.  Allen,  653. 

9.  Wm  HAS  NO  Power  to  Bind  Husband  bt  heb  Coktracis,  except  fay 
virtue  of  an  express  or  implied  authority  derived  &om  him,  as  his  agsnth 
Benjamin  v.  Benjamin,  384. 

t.  Wmt  MAT  BE  Constttuted  Agent  tor  Husband,  and  as  such  bind  him 
l^  her  contracts,  by  his  express  or  implied  assent,  precedent  or  subse- 
quent.   Id. 

lOi  Implied  Authobitt  of  Wm  Lett  in  Charge  or  Husband's  Farm,  to 
manage  and  superintend  the  same  during  his  absence  from  the  state,  does 
not  enable  her  to  bind  him  by  an  agreement  to  permit  a  creditor  haTing 
an  attachment  against  the  husband  to  cut,  remove,  and  sell  on  executiaa« 
gnwB  growing  on  the  land,  and  notwithstanding  such  agreement  the 
husband  may  maintain  trespass  against  the  creditor.    Id. 

11.  Law  Sometimes  Implies  Larger  Authoritt  to  Wipe,  left  in  charge  of 
husband's  property,  than  to  an  ordinary  agent,  but  this  implied  author- 
ity doee  not  embrace  any  power  which  it  is  not  usual  to  confer  upon  a 
wife.    Id. 

18.  MOBTOAQE  BT  HUBBAND  AND  WlPE  Or  LaIO)  BeVISED  TO  HSR  SOLB  Us^ 

with  a  life  estate  to  the  husband  if  he  should  survive  her,  and  remainder 
in  fee  to  her  children  or  such  person  as  the  wife  shall  by  will  direct,  is 
binding  upon  the  husband's  life  estate  if  he  survives,  but  no  further. 
Ooekran  ▼.  O^Hem^  Oa 
IS.  Husband  has  no  Cubtbst  in  Land  Convetxd  to  Truster  for  the  wifeli 
separate  use  by  a  deed  expressly  exdudlng  the  husband  from  any  oontraL 
Id. 

14.  RBr«EARE  BXECUTED  TO  HUSBAND  OE  OnE  Co-HEIR  ON  VOLUNTART  PaRTI 

noN  among  several  children  of  an  intestate  to  whom  a  tract  of  land  de- 
scends, constitutes  him  merely  a  trustee  for  his  wife,  and  gives  him  a 
beneficial  interest  only  to  the  extent  of  such  sum  as  he  may  have  paid 
for  a  difference  of  value  in  the  several  shares.     Weekt  v.  Haas,  39. 

Ifi.  Agreement  bt  Husband  on  Receiving  Wipe's  Leoact  from  the  testa- 
tor's executors,  who  hold  as  trustees  for  the  wife,  to  invest  it  for  her  sep- 
arate use,  is  founded  upon  sufficient  consideration,  because  without  such 
agreement  he  would  be  compelled  to  resort  to  equity  to  get  possession  of 
the  legacy,  and  the  court  would  then  require  him  to  do  equity  by  mak- 
ing a  settlement  on  his  wife  and  children;  and  where  the  executors  waive 
a  refunding  bond,  which  they  are  authorized  to  require  on  payment  of 
the  legacy,  this  furnishes  additional  consideration  for  the  agreement. 
State  V.  Reigari,  628. 

1&  Wipe's  Lbgaot  Paid  to  Husband  Continues  her  Propertt  after  his 
death  and  constitutes  a  claim  against  his  eetatCi  where  he  received  it  not 
in  virtue  of  his  marital  rights,  but  under  an  agreement  to  hold  it  for  her 
which  constituted  him  her  trustee.     Id. 
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17.  HoBBAarp'g  AoitwinwT  by  Recexyikq  Wiwb^b  Ltoaot  n  8miirm'ui'*i>  lom 
Wiwm*a  Equitt  where  he  agrees  to  invest  it  for  her  use,  and  may  be  spe- 
eifioally  enforced  against  him  for  the  benefit  of  the  wife  and  childrsnt 
though  not  named.    Id, 

I&  Failubs  or  Husband  to  Inyest  Wm's  Lioaot  for  her  use  in  aoootd* 
anoe  with  a  valid  agreement  ander  which  it  was  paid  to  him,  oonstitatsa 
him  her  debtor  for  money  had  and  reoeived^  and  the  debt  is  reoovecabla 
at  law  against  his  estate.    Id. 

It.  QOBSnON  WHBTHEB  LXOAOT  IB  QtTBV  TO  FSMI  COfTMX^B  SlPAftATB  UOy 

or  to  her  absolutely,  is  immaterial  as  between  her  and  the  representatiTW 
of  her  deceased  hnsband,  where  the  legacy  was  paid  to  him  on  dwnaiid 
hj  the  oxseators  of  the  testator  under  a  special  agrsemsnt  l^him  to  hold 
it  for  her  use.    Id, 

IOl  Win's  Consent  to  Husband's  Rboxivino  heb  Lboaot  without  anmnrfng 
any  conditions  to  its  payment  to  him,  does  not  depriye  her  of  the  bensAI 
of  an  agreement  under  which  the  testator's  executors  pay  Mm  Hm  legaqri 
whereby  he  promises  to  invest  it  for  her  sole  use.    Id. 

tl.  BzBouTOBS  Patino  Wivb's  Lboact  to  Husband  mat  Bxaot  AgnMHiw 
from  him,  it  seems,  to  invest  the  same  for  the  wife's  benefit.    Id. 

SS,  Fnix  CovxBT  Takxs  Pbopbbtt  to  hxb  Skpabatb  Usb  under  a  will  giviDg 
it  to  her  "to  have  and  to  hold  the  same  to  her,  her  heirs  and  sssigns,  to 
be  for  the  sole  use  of  herself,  her  heirs,  executors,  administrators,  and 
assigns,"  and  the  husband  has  no  interest  therein,  subject  to  seisnrs  hf 
his  creditors,  especially  where  the  testator  is  suohyeme  eover^$  son  hf  a 
former  mairisge,  and  she  is  his  sole  heir  at  law.    Smith  v.  Wett$,  772. 

§m  Ooanum  or  Laws,  4;  Dowbb,  1,  2;  Bzboutions,  26|  "FRkvmnMHW 

CoNYBTANOKS,  4;  Intanot,  6,  7* 

IDEM  SONANS. 
See  Cbdonal  Law,  ^11$  Bvidbhoi^  IS. 

ILLEGAL  OOKTBACXa 
See  Contracts,  6-8w 

ILLEGITIMAOY. 
See  Statutes,  3. 

IMPEACHMENT  OF  WITNESSES. 
9m  BviDENOE,  24;  New  Tbial,  3;  WxTNESSESy  6-t. 

IMPLIED  CONTRACTS. 
See  Contracts,  4. 

IMPLIED  COVENANTS. 
See  Covenants,  1,  2; 'Sales. 

IMPROVEMENTS. 

iMMtfVMMBBTO     ERECTED    IN    NaVIOABLE    STREAM    FBONmra  dUMftBtOf^ 

Labd  give  no  title  to  the  improver  imder  the  Maiyland  aot  of  1745^  Inl 
boooma  the  property  of  the  adjacent  owner.    CcMey  v.  Moei^  668. 

See  Estoppel,  6;  Statute  or  Fraoimi^  L 
'Am,  Deo.  Tol.  ZXZDC— 03 
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INCUMBRANGE& 
8m  Ccmof  Aim,  1,  2, 4;  BisxHxn^  S. 

INDEMNTTT. 
See  Coves A3STB,  7. 

INDBPENDENT  OOVENAKTa 
See  CovxirAinEiy  fi. 

INDICTMENTS. 
tmAmmmp  ft  Qmumtutional  L4w»  2;  GBDoirAXi  Lawi  W 

INBOBSEMENTS. 
See  KioonABui  iNszBumm, 

INPANCY. 

1.  Jmwamt  n  iroT  Liabu,  in  an  ActioN  ov  Tubpam  on  thb  Gasi»  for  hUm 
and  frMidnle&t  WBrranty  on  the  sale  of  a  horae.     We§i  t.  Jfoorv,  288. 

i.  Whnbb  SuBsxANTtYB  Obound  OV  AcmoN Bms  IN  OoNTBAOT,  ftiiiiiior  oea 
not  be  rendered  liable  by  changing  the  f onn  of  aotkm,  when  he  weald 
not  be  liable  on  the  oontract  itsdf.    Id, 

H  Wkmrb  an  Invant  has  Exxcutbd  a  Contbaot  on  HO  Pabi  by  the  pay- 
ment of  money,  or  the  delivery  of  property,  he  can  not  dieaffixm  the  eon- 
traot  and  recover  back  what  he  haa  paid,  without  reetoring  to  the  other 
party  what  he  hae  received  from  him.  And,  therefore,  a  minor,  who  haa 
worked  for  an  adolt  for  a  certain  time,  and  received  from  him  oertain 
property  on  account  of  his  labor,  can  not  retain  such  property  and  re- 
oover  the  fall  valne  of  his  aervicee.     Tc^  y.  Pikep  228. 

ii  Intibut,  on  an  Aoooitnt,  will  not  bb  Allowed  aoainbs  a  Minob.   Id. 

•.  Pabtt  can  not  Claim  Compensation  pob  Pbotidino  bob  Slaved  Cbil- 
miEN,  when  he  has  had  the  use  of  the  slave  during  that  time,  and  for  » 
long  time  previoos.    AUen  v.  Allen,  553. 

S.  Ixf  ANT  Husband  is  Liable  iob  Antenuptial  Dbbis  of  his  wile.  Arfler 
y.  Brtck,  768. 

7*  Infant  gan  not  Revoke  Tbansteb  of  Qoods,  aooompanied  by  deUveiy, 
in  payment  of  his  wife's  antennptial  debts,  nor  orders  drawn  1^  him  tot 
the  same  pnrpose  on  parties  indebted  to  her  and  aooepted,  though  not 
paid  by  them,  so  as  to  vest  the  property  in  such  goods  and  debts  in  hit 
assignee  under  the  insolvent  act.    Id, 

INJUNCTIONS. 
See  Attaormentb,  10. 

INSANITY. 

Bbbd  01  Insane  Pebson  is  Voidable  onlt  and  not  yoid,  thooc^unrooorded» 
and  may  be  confirmed  by  him  on  reetoration  to  sanity  hj  reoeiyiqg  the 
porohase  money.    AUU  v.  BUlingat  744. 

See  Wills,  1. 
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INSOLVENCY. 
See  BAinatuFTcr  and  iNaoLVXHor* 

INSTRUCTIONS. 
See  JuDGMEirrs,  20;  Pleabiko  and  Pbaotdoi,  21-8S. 

INSUBANCE-FIBB. 
Bee  BzsouTORS  and  Administbatobs,  11;  Pxjeadxno  Am  FBAono^  It. 

INSUEANGE-MABINE. 

!•  CoimLAor  OF  Insubamob  must  bb  in  WBimio,  Mid  most  contain  the  Untm 
of  the  contract  saffidently  expreaaed.    Bdl  v.  ff.  M,  AF.  /.  Oo.f  642. 

S.  PouoT  OAir  HOT  BE  Chanoxd  OB  Altkbxd  bt  Pabol  Bvidsmob  in  any 
manner  when  «  party  is  ezpreasly  named,  and  hie  interest  epecifled, 
onleaa  on  an  allegation  of  fraud  or  error.  The  same  principlee  of  con- 
itmotion  rale  as  in  other  written  contracts;  the  Intention  nrnst  be  sooght 
in  the  instniment  itself.    Id, 

S.  All  Loasxs  ob  Bisks  mat  bb  Insvbbd  aoainbt,  except  snch  aa  are  re- 
pognant  to  pablio  policy,  podtiTe  prohibition,  or  are  occasioned  by  tha 
inanrer's  own  fraud  or  misconduct;  there  most  be  some  interest  at  rlak^ 
bnt  it  is  not  necessary  that  the  thing  insured  should  have  a  price,  or  be 
capable  of  being  assigned.     Id. 

4  LmEBBST  AT  TiMX  ov  Loss  Nbxd  not  bk  Idxntical  with  that  exiating  al 
the  time  of  the  insurance:  but  the  interest  must  continue.    Id. 

A.  MOBHOAOXBB  AND  LiXN  CbEDITORS  HAVE   InSUBABLB  InTBBXSTB.      Id. 

^  Imtxbxst  Continubb  when  Pbopxbty  is  Sold  and  a  mortgage  taken  to 
secure  the  purcliase  price.     Id. 

7.  VxNDOB  or  Steamboat  has  Insubablb  Intbbest,  after  the  sale,  in  the 

same  manner  as  vendors  of  other  property,  and  if  he  has  taken  a  mort- 
gage to  secure  the  purchase  price,  which  is  invalid,  its  invalidity  doea 
not  affect  his  insurable  interest.    Id. 
8b  OxNXBAL  Dxscbiftion  OF  Thino  Insubed  is  Sufficient.    Id. 

8.  IxBDBBB  CAN  NOT  SxT  UP  MiSBBFBXsxNTATiON  by  the  insurcd  of  his  interest 

when  the  parties  understood  each  other  at  the  time;  or  enough  was  said 
to  put  the  defendants  on  inquiry,  if  further  information  was  desired,  the 
pluntiff  being  guilty  of  no  fraud.    Id. 

10.  DxviATiON,  What  is. — A  deviation  is  the  increasing  or  vaiying  of  the 
risks  insured  against,  without  necessity  or  reasonable  cause.  Where  a 
marshal  of  the  United  States  takes  possession  of  a  boat  under  a  libel 
filed,  and  carriers  her  across  the  river,  and  puts  her  in  charge  of  his  dep* 
uty,  it  does  not  constitute  a  deviation.     Id. 

11.  VxasxL  Need  not  be  Offioebbd  and  Manned  when  she  is  laid  up  in 
port;  and  the  fact  that  she  is  without  a  crew  at  such  a  tims  doea  not 
render  her  unseaworthy,  so  as  to  avoid  the  insurance.    Id. 

12.  Right  of  the  Insubed  to  Beooveb  fob  a  Lobs  of  Goods  Sold  to  pay 
salvage  and  expenses,  is  complete,  as  to  the  full  value,  from  the  time  of 
loss.    Faulkner  v.  Augtuta  Ins.  Co.,  110. 

IS.  OwNXBS  OF  Insubxd  Goods  Saobificxd  to  Avoid  a  Total  Lobb  mat 
Bbino  Suit  immediately  against  the  insurers,  without  demanding  pay- 
ment of  contribution,  or  delaying  until  an  adjustmsnt  of  the  aFersgs 
is  made.    Id. 
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14.  "  BirwKKN,"  WHnr  Uskd  to  Dmovatb  tbb  Tihs  Ivtkbtxriho  from 
one  day  to  another,  ia  ezeloaiTe  of  anoh  daya.  AtHns  v.  Boykton  ate. 
/ml  Co.,  692. 

15.  Poucr  or  IminujroB,  to  Attaoh  on  Goods  Shzppkd  Ijiatweaai  the  fizal 
and  fifteenth  of  July,  will  not  cover  goodi  ah^pped  on  eiUiar  of  anok 
daya.    /d. 

INTEREST. 

SeoOoMiuor  ov  L4wi»  3;  EnoaroBS  Ain>  ADMnnsfBaxoHii  7|  finsAVor,  4 

JOINT  TENANCT. 
See  EviDBfOB,  IS. 

JUDGMENTS. 

L  Bmsr  or  Jubokxht  Nuvo  pbo  Tuvo  d  vullt  AunboBiziD,  wImto  Ilia 
vaoord  ahowa  tiiat  there  waa  aervioe  of  prooaaa  in  due  tune»  and  thaik 
fhete  waa  no  defense,  and  where  both  the  judge's  notea  and  the  indorse- 
ment  of  the  clerk  on  the  papers  ahow  that  judgment  waa  entered.  Ora* 
kamy.Lpnn,  483. 

S.  Vbmsumftiov  d  iNDULasD  IN  Fatob  of  ths  JunoMXKT  of  a  ooort  bay* 
Ing  jnriadietion  OTer  the  aabject-matter,  that  all  the  prereqniaites  and 
evidence  necessary  to  h»ye  been  produced  before  it  ooold  have  been  prop* 
eriy  made  were  ao;  and  this  though  the  record  ia  ailent  npon  the  matter. 
Jmehon  v.  Astott  281. 

3b  JuDomiiT  GAX  NOT  BM  Attaokbd  IN  A  Ck>iJATE&AL  Isscs,  where  the  oooii 
poaaesaea  jnriadiotion  of  the  anbject-matter,  for  errora  apparent  npon  its 
face.    Id. 

4.  JuDOXSNT  or  A  Court  having  Juxubdioron  of  the  person  and  of  the  sub- 
ject-matter ia  conclusive  wherever  questioned  in  a  ooUatersl  proceeding. 
Swiffgart  v.  Harber,  413. 

•.  IbukiuIiABIIIbs  intbx  Issvino  or  Final  PBOOX88»and  the  proceedings  of 
the  officers  thereon,  where  the  judgment  upon  which  such  final  proceas 
iaaoed  waa  rendered  by  a  court  having  jurisdiction  of  the  person  and  of 
the  subject-matter,  can  only  be  of  avail  in  adirect  proceeding  to  aet  aside 
or  quash  the  process;  such  irregularitiea  can  not  be  inquired  into  in  a 
ooUateral  proceeding.    Id. 

3L  JunOlCENT  BT  A  COTTBT  HAVING  NO  JUBISDIOTION  Or  THX  PKBflON  0&  SCTB- 

^■or-iiATTXB  is  a  nullity,  and  will  be  disregarded  even  when  it  oomea 
into  question  in  a  collateral  proceeding.    Id, 

7.  BkVIVAL  AGAINST  AN  AdMINISTBATOH  OF  AN  ACRON  AQAIN8T  HI8  INTSSXATI 

vests  in  the  court  a  jurisdiction  over  the  person  of  the  administrator  but 
for  the  purposes  of  that  suit,  and  any  judgment  which  it  may  enter 
against  the  administrator  in  penonam,  will  be  aa  void  as  if  against  a  per^ 
son  not  a  party  to  the  record.    Id. 

3.  Right  or  a  Stbangbr  to  Qxtxstion  a  Judgmxnt,  Fnu  Faoia8,  etc.,  in  a 
collateral  action,  if  it  exist,  can  only  be  commensurate  in  point  of  time 
with  the  right  of  a  party  to  the  record,  to  avoid  such  judgment^  JSeri 
/aeioB,  etc.,  in  some  direct  proceeding.    Id. 

0.  A  Reoovert  against  Onb  Defendant  fob  an  Assault,  followed  by  the 
satisfaction  of  the  judgment,  may  be  pleaded  in  bar  of  an  action  for  the 
same  cause  against  another  who  aided  and  abetted  the  commissioD  of  tha 
offense,  the  plaintiff  being  entitled  to  ooata.    Smith  v.  iSSnyielbfi,  12ti 
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lOl  JuDOunrr  tor  Personal  Property  against  a  Vbhdse,  l^  a  third  per 
Bon  claiming  to  be  tho  owner,  in  a  suit  of  which  the  vendor  had  no  notice* 
oan  not,  in  an  action  by  the  vendee  against  the  vendor,  be  given  in  evi* 
dence  to  prove  that  the  latter  had  no  title,  although  it  is  admissible  to 
show  the  amount  of  damages  assessed.  But  if  notice  of  the  pendency 
of  the  suit  is  given  to  the  vendor,  and  the  judgment  therein  be  obtained 
without  fraud  or  collusion,  it  will  be  conclusive  evidence  against  the 
vendor  upon  every  fact  established  by  it.    Salle  v.  Light^s  SxeetUon,  817. 

11.  Levy  and  Sale  under  a  Senior  Exeoution  will  be  considered  a  satis- 
faction of  the  judgment,  so  far  as  it  affects  junior  executions,  subsequentiy 
levied  on  other  property  of  the  judgment  debtor,  although  the  sheriff 
may  misapply  the  money  obtained  thereby.    Campbell  v.  Spence^  301. 

12»  Lnof  or  a  Judgment  Extends  to  all  lands  of  tho  judgment  debtor 
within  the  state.     Id, 

18.  Lien  or  a  Senior  Judgment  may  be  Lost  by  the  laches  of  tho  Jodg* 
ment  creditor;  and  a  bona  fide  purchaser  under  a  ,/Eeri  fa/tiUu  upon  % 
junior  judgment  will  take  priority.    Id* 

14.  Lien  or  a  Judgment  is  Discharged  by  suing  out  a  writ  of  error  and 
Mfpersecleeu.    Id. 

Ifi.  Suspension  or  the  Right  to  Issue  Exeoution,  by  forthcoming  bondig 
or  bonds  to  try  the  right  of  property,  does  not  discharge  the  lien  of  a 
judgment.    Id, 

10.  Lien  or  a  Senior  Judgment  is  Discharged,  so  far  as  respects  subseqnent 
judgment  creditors,  by  leaving  the  property  levied  on,  if  siifficient  to 
satisfy  the  execution,  in  the  possession  of  the  jud^ent  debtor,  by  whom 
It  is  lost  or  destroyed.    Id, 

17.  Judgment  Becomes  a  Lien  upon  ArTER-AOQUiRSD  Lands  eo  knt^iUi  the 
conveyance  passes  to  the  judgment  debtor,  if  within  the  time  limited  by 
the  statute  for  the  continuance  of  the  lien  upon  lands  owned  at  the  time 
of  the  judgment.    Oreenway  v.  Cannon^  161. 

18L  Judgment  por  Plaintipt  to  Recover  CkMTs  only,  without  Damages,  Ii 
erroneous.    Stevens  v.  Briggs,  209. 

19l  a  PLAiNTirr  may  Obtain  a  Reversal  or  his  own  Judgment  for  Irreg- 
nlarities  which  may  have  intervened  in  the  court  below,  /ones  v. 
WtgfU,  417. 

Sd.  Judgment  will  not  be  Reversed  roR  a  Mere  Abstract  Error  in  tho 
charge.    Porter  y,  Woods^  153. 

51.  Subsequent  Reversal  or  Decree  or  Chancery  does  not  afibet  the  title 
of  a  bona  fide  purchaser  who  acquired  under  such  decree,  before  suit  in 
error  to  reverse  it  was  commenced.    MeCormiek  v.  MeClure^  441. 

52.  Judgment  in  an  AcnoN  Revived  against  an  Administrator  must  be 
considered  in  the  same  light  that  it  would  have  been  had  the  intestate 
lived  and  such  judgment  been  rendered  against  him.  Thus,  though 
the  judgment  in  a  eHre  facuia  to  foreclose  a  mortgage  revived  against  an 
administrator,  may  in  form  be  personal  against  him  for  the  recovery  of 
the  debt,  it  must  be  considered  as  being  a  judgment  against  the  land. 
Swiggart  v.  Harber^  418. 

S8.  Judgment  or  Coxtrt  Subsequent  to  Change  or  Venue  is  Void,  and 
wImts  the  judgment  is  declared  void  for  this  cause  by  thosaprvne  ooort  and 
the  oaae  remanded  for  further  proceedings,  the  lower  ooort  can  do  nothing 
bat  cause  a  certified  transcript  of  the  proceedings  had  to  be  made  and 
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tnnsferred  to  the  ooart  to  which  the  omuw  wis  removed.  Ibrtmberrf 
T.  Ikwier,  373. 

94.  JuDQMxirT  SuBSEQUBiT  TO  Ymsm  BKNO  Dbolabxd  Vom  by  wipreme 
ooart,  the  inferior  ooart  can  not  take  oognianoe  of  the  cese,  on  the  grooad 
that  the  jadge  who  presided  when  the  change  of  venue  was  made  bad  no 
right  to  hold  coart    Id. 

SS.  Judgment  Takbk  in  a  Sistbb  Statb  may,  when  the  ground  of  an  aeticn 
in  this,  be  impeached  for  frand,  or  by  showing  that  the  court  by  wfdah 
it  was  rendered  had  not  jarisdiotion  of  the  person  of  defendant  or  of  tiie 
subject-matter.    Bimekr  v.  Ddimon,  430. 

tt.  Wkhue  thb  Bioobd  or  a  Cocbt  or  Oxnk&al  JuBisDionov  shows  pst^ 
sonal  service  of  process  upon  defendant,  it  is  conclusive  upon  him,  and 
sttops  him  from  denying  the  jurisdiction  of  the  court  over  his  person.  Id. 

t7.  Whsbb  tbx  Rkoobb  or  a  Goost  Shows  nbxthkb  Sxstigi  or  PBOooi 
nor  notice  to  the  defendant  nor  appearance  by  him,  the  judgment  la  a 
nullity  when  attempted  to  be  enforced  in  another  state.    Id, 

S8.  JuDOMXNT  Df  EJicnaNT  Btnds  only  the  parties  thereto  and  their  priviesi 
and  no  tenant,  whose  possession  is  distinct  from  that  of  the  parties  to  the 
action,  can  be  ousted  by  an  execution.    Howard  v.  Ketmedy,  907. 

fk  Amovn,  Pxndintb  Lm,  or  a  Bxtendant  in  Ejxctment,  is'bound  l^ 
the  judgment,  and  may  be  disposseBsed  by  the  writ  of  possession  issued 
thereunder.    Id. 

Wtk  Exsounov  or  a  Judgicbnt  in  Ejsoticsnt  against  a  Stbanqib,  not  in 
privity  with  the  defendant,  and  having  j^rlma  ybete  a  valid  title,  will  be 
set  aside  on  motion,  and  a  refusal  so  to  do  is  reviewable  on  writ  of  eiror. 
Id, 

ML  PftooBXDiNGB  or  United  States  Coubts  will  be  Inquibxd  into  in  the 
state  courts,  when  they  are  set  up  as  the  basis  of  title  between  parties 
litigating  in  our  courts,  for  the  purpose  of  seeing  whether  they  have  juris* 
diction  or  authority  to  render  such  judgment  or  decree;  whether  there  is 
such  a  judgment;  and  also  for  the  purpose  of  ascertaining  whether  the 
executory  proceedings  under  it  have  hem  conformable  to  law.    Lowrff  v. 

tm  ArvAomcENTS,  4, 14-16;  Bona  Fide  Pitbchasebs,  2;  CoHruoTor  Laws^ 
5;  CoBPO&ATiONs,  16;  Eqtjitt;  Executions,  5,  9,  30,  32;  Obprah^ 
OouBir;  Replevin. 

JUDICIAL  KNOWLEDGE. 

See  Cuminal  Law,  2,  3;  Evidbnox,  10-12. 

JUDICIAL  SALES. 

Iv  FoBCBD  Alienations,  Reasonable  Compijanob  with  thb  Fobmb  of 
Law  is  necessary,  imder  penalty  of  nullity.  When  resort  is  had  to  the 
summary  and  more  severe  remedies  allowed,  a  stricter  complianoe  with 
every  legal  formality  is  requisite.    Lowry  v.  Enmn^  566^ 


JURISDICTION. 

!•  PBSBUMmoN  that  Causb  is  within  JuBisDionoN  ov  Coubt,  applies  only 
to  courts  of  general  jurisdiction,  not  to  those  whose  jnrlsdietioii  la  lias- 
iled.    Lowy  v.  Emo^  666. 
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%  CnouR  CouBT  or  Ukited  States  has  no  Jubisdiotzon  Rations  Pn^ 
tovji  in  a  snit  when  all  the  parties  are  non-residenta  of  the  state  in 
whioh  the  conrt  is  held.    Id, 

S.  GiBOUiT  Court  has  no  Jubisdiotion  Rationb  Matebjls  to  issoe,  in  faTor 
of  a  resident  of  Tennessee,  an  order  of  seizors  and  aale  against  mortgaged 
property  in  Lonisiana,  when  it  composes  part  of  a  saooession,  is  in  tho 
oourse  of  administration  in  the  prohate  oonrt»  and  is  represented  hy  an 
execator.    Id. 

€,  RiooBD  WHICH  Shows  Sxeviob  or  Pbocxss,  a  notioe  to  the  defendant,  or 
an  appearanoe  for  him,  not  amounting  in  either  case  to  personal  notioa 
or  appearsnce,  raises  a  presomption  in  favor  of  the  jurisdiction  of  the 
ooorti  bat  snch  presomption  may  be  met  and  overcome  by  proof  that  the 
service  was  not  sufficient  under  the  laws  of  the  state  where  the  judgment 
was  tsken,  or  by  other  countervailing  proof.    Bimder  v.  Danoion,  490. 

i.  Is  n  OOMFBTBNT  TOR  A  StATB  TO  DeCLAKX  WHAT  MaNNXB  OW  SsBVICS  OF 

PB00I88  shall  be  sufficient  to  bring  its  citizens  into  court;  but  its  regula* 
tioos  osn  not  operate  extraterritorially,  and  therefore  are  not  binding  upoo 
dtlaeDs  of  other  states  unless  they  go  voluntsrily  within  its  limits.    Id* 

See  Judgments;  Obfhans'  Ck>UBT. 

JURY. 

L  Thb  Juht  are  not  the  Judges  of  the  Law;  it  is  the  province  of  the 
judge  to  expound  and  explain  the  law,  snd  the  province  of  the  jury  to 
determine  the  facts.    McCorry  v.  King^  165. 

i.  Where  Record  States  that  Jxtrt  was  Placed  in  Charge  of  Bailiff, 
when  the  court  adjourned  for  the  day,  to  be  returned  into  court  the  next 
morning,  it  will  be  presumed  that  the  jury  was  committed  to  his  care  in 
a  legal  manner,  whatever  that  may  be.     D%a»  v.  StaU^  448. 

lb  Informautt  in  Verdict,  Amendment  of. — ^Where  the  jury  find  a  special 
verdict,  and,  submitting  the  case  thereby  appearing  to  the  judgment  ol 
the  court,  conclude  by  a  general  finding  for  plaintiff  or  defendant,  as  tbo 
law  of  the  case  may  be,  the  conclusion  may  be  disregarded,  and  tho 
proper  verdict  entered,  where  the  law  of  the  case  but  warrants  a  verdieft 
in  favor  of  one  of  the  parties  of  a  more  restricted  kind.  HtUehison  v* 
jreQy,250. 

See  Criminal  Law,  7;  Evidence,  3;  Prescription,  ll,  12. 

JUSTICES  OP  THE  PEACE. 
See  Offices  and  Officers. 

LANDLORD  AND  TENANT. 

t.  Tenant  can  not  Dispute  his  Landlord's  Title,  during  the  existenee  d 

the  tenancy,  by  setting  up  title  either  in  himself  or  another.     TUloimm 

V.  Kennedy^  330. 
1.  Ddolaimbr  bt  a  Tenant,  with  the  Knowledge  of  his  Landlord,  fol« 

lowed  by  an  unbrolcen  possession  for  a  sufficient  time,  will  bar  sa  aotiois 

of  ejectment  brought  by  the  landlord.    Id, 

See  Estoppel,  7. 

LAW  OF  THE  CASE. 
Sea  Pleading  and  Praohce.  1* 
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LAW  OF  THB  LAKIX 
Bee  OoHtrmmoNAL  Law,  2. 

LAWS. 
Bee  Bvn>nroi,  10»  IL 

LEQAGIB8. 
8ta  OoHiUDt  €V  Lawi»  1;  Bvsbaxd  and  Win^  15-C1|  WnsM,  1,  tk 

LEVY. 
8m  Bxiuutiovb;  BspiiBfnr»  L 

LaXDOMIdLIL 
Bee  OoHnjcT  of  La  wb*  L 

LBXFORL 
Bee  Statute  ov  LooTATioHa,  1. 

LEX  LOCI  CONTRACTUa 
8m  CtafUOT  ov  Lawi»  2;  3;  Statuti  ov  LDaxAnonB  1. 

UBEL. 

■fiuuui  ov  Plaimtiw'b  Gsmsbal  Bad  Cha&aotsb  or  Ldil  !■  •dminl- 
bit  In  mitigKtioii  of  damages  under  the  general  ianie,  though  JnitifioBtim 
ie  pieeded,  and  the  eonrt  may  permit  each  evidenoe  to  he  introdnoed  after 
tho  plaintiiPi  rebuttal  of  the  eyidenoe  in  Jnstifioation.  8Ume  y.  Karwfk 
702. 

LIENS. 

L  A  VsRixtt'to  Lnur  on  Laitd  is  Pbisumed  to  bi  Waived  hy  hia  taldi^ 
other  Moarity,  enoh  as  a  note  for  the  pnrohaae  money  indoned  hy  a  third 
penon,  a  mortgage  on  other  property,  a  pledge  of  goods,  or  the  penwnal 
reeponaibility  of  a  third  person,  and  oan  be  repelled  only  by  dirsot  proof 
to  tho  contrary.    MarahaU  v.  Chriatmeu^  199. 

i.  VsRDOR  ov  Rial  Bbtatb  Eraiks  a  Lixn  on  thb  Samb,  for  the  unpaid 
porohase  money,  nnleas  he  has  expressly  or  impliedly  waived  it^  whioh 
may  be  enforced  against  the  vendee  and  all  persons  claiming  nnder  hia 
with  notice,  although  a  deed  has  been  executed  to  the  vendee  conveying 
tfael^  title.    ffaU  v.  CUck,  327. 

8m  Amtoniomts,  2;  Attagemsnts,  2,  5,  15;  Equity;  FaotobS}  Invt^ 

ANON— Mabins,  6;  JuDOMnm,  12-17. 

MALICE. 
See  Slanbeb. 

MAIiaOUS  PEOSECUnON. 

L  Action  vo&  MAuoions  Prosecution  can  not  be  Suseainbd  wiMn^  he> 
eaose  of  a  fatal  defect  in  the  warrant  of  arrest,  the  alleged  proMontto 
had  no  legal  existence.    CockfiM  v.  Braveboy^  123. 
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%  Fbobablb  Cause  Consists  of  sucn  Rkasoks  m  are  snffideiit  to  create  a> 
reasonable  belief  that  a  crime  has  been  o<>mmitted»  and  that  the  party 
charged  was  connected  therewith.    Id. 

S.  No  Impugation  of  Want  of  Pbobablx  Causb  is  Raibsd  by  the  mere, 
dronmstance  that  a  prosecution  is  afterward  abandoned.    Id* 

4b  To  BxpxL  Pbesumption  of  Malice  and  Want  of  Just  Cause  in  an  action 
for  malicious  prosecution,  evidence  that  defendant  had  good  reasons  to 
suspect  plaintiff  to  be  connected  with  a  plan  to  break  into  and  rob  hia 
store  is  admissible  under  the  general  issue.    ffUrheoek  ▼.  North,  640. 

&  Idem  .— EviDENCB  that  at  the  Moment  of  the  Abbest  of  the  plaintifE^  ha- 
was  in  comply  and  associated  with  a  person  of  bad  character  and  con* 
duct,  and  that  he  harbored  and  habitually  associated  with  such  person, 
rendering  him  obnoxious  to  suspicion,  is  admissible  to  rebut  the  infer- 
ence of  malice,  and  to  show  just  cause  for  his  arrest.    Id, 

6L  Idem. — ^Aix  Cebcumstances  Attending  the  Tbanbagtion  tending  to  show 

the  defendant's  motives,  ought  to  be  inquired  into,  although  they  do  niOt 

appear  to  the  defendant  sufficiently  strong  to  authoiiBe  him  to  make  oath 

to  the  belief  of  the  existence  of  some  criminal  intent  on  the  pari  of  tha- 

pbintiff:    Id.  , 

MANSLAUQHTEk. 

See  Cbikinal  Law,  17. 

MARRTTCT)  WOMEN. 
1.  Makkied  Woman  can  not  Alien  heb  Real  Estate,  unless  her  husband 

joins  with  her  in  the  deed.    ScoU  ▼.  PvreeO,  453. 
t.  Feme  Covbbt's  Poweb  of  Disposition  oteb  heb  Sepabaxe  Esxate  i» 
Pennsylvania  is  only  such  as  is  clearly  given  by  the  instroment  oonf er- 
ring the  estate.    Ooehrem.  v.  O^Hem,  60. 

See  Executions.  12. 

MASTER  AND  SERVANT. 
Fabtt  LBAYnro  Employment  befobe  Expibation  of  Tbbm  of  8EBVi<nr 
does  not  forfeit  her  right  to  the  wages  that  have  already  aoomed,  when 
she  is  employed  for  three  years  at  a  yearly  salary,  and  her  employer  doea 
not  pay  her  either  yearly  or  quarterly.    L^firaneoia  v.  Oharhonmeit  583. 

MISREPRESENTATIONS. 

(Bee  Feaud;  Insubanob— Maeine,  9;   Mistake,  S;  Rescission  of  Cov* 

tbacts,  11. 

MISTAKE. 

1.  Monet  Paid,  without  Considebation,  in  Cleab  Mibtaxb  of  Law  o» 
Fact  essentially  affecting  the  contract,  and  which  was  not  due  and  pay- 
able either  in  law  or  consdenfje.  may  be  recovered  back.  Bajf'v,  Bank 
qf  Kentucky,  479. 

S.  AoBEBMBNT  Made  undeb  MISTAKE  OF  Law,  but  with  full  knowledge  of 
the  facts,  and  without  fraud  or  surprise,  is  binding.    Siate  v.  Seigari,  628. 

S.  BvEBT  Pebson  is  Bound  to  IlNow  the  Law,  both  Ciyil  and  Cbdcinal, 
and  no  one  can  complain  of  the  misrepresenttttions  of  another  respect- 
ing it.    PlaU  r.  ScoU,  ^36. 

See  BouNDABiES,  1;  Cbiminal  Law,  9-11;  Equitt;  Eboboppbl*  4;  Spboifio 

Pebfobmanoe,  2. 
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MOBTQAOES. 
8m  BQunrri  EzaoDnoira,  27,  28;  Fixtitbes,  1;  Huibahb  amd  Wira»  1^ 

MUNICIPAL  COBPORATIONa 

8m  COBrOSATZOVB,  14-16. 

MUBDEK 
860  OuMiVAL  Law,  12-16L 

NAVIQABLB  WATEBa 
8m  IiCFBoyxMXBTs;  FmeaBiFiiaBr,  7« 

NECBSSABIES. 
8m  Guasdian  asd  Wabd,  1. 

NEGLIGENCE. 

8m  Oomnnr  Oabrttoh,  4,  12;  Ezboutzons,  19;  Guabdiav  asd  Wabd^  1| 
OmoM  AND  OvnosBs,  6;  Plbadino  ahd  PBAonoi^  19. 

NEGOTIABLE  INSTBUMENTa 

1.  Om  Who  Wbitbs  his  Nakb  on  thb  Back  of  a  Note  before  nmtiiiity» 

the  note  being  payable  to  a  third  penon,  ie  answerable  not  as  an  indoraar, 
bat  as  an  original  promisor.    Staney  v,  Beaubien,  128. 

2.  Pbomibsobt  Notb  Absolute  on  its  Face  can  not,  by  parol  evidence,  be 

converted  Into  one  payable  upon  a  contingency.    Haich  ▼.  Hyde^  203. 

t»  AOBEEMSNT  TO  GiVE  FUBTHSR  TiME  TO  ORIGINAL  ObUOOR  IS  GoOD  CoN* 

8IDEBATI0N  foT  a  promise,  by  a  new  obligor,  to  pay  a  note,  although  the 

latter  signed  it  long  after  it  vras  executed  by  the  former.    Brown  ▼.  Bu^ 

/crd,  477. 
i.  Where  Further  Tike  tor  Payment  is  Given  bt  Obligee  in  a  Note, 

it  is  not  necessary  that  any  specified  length  of  time  shoold  be  agreed 

npon,  and  where  no  time  is  mentioned,  a  reasonable  time  will  be  pra- 

■nmed  to  have  been  agreed  upon.     Id, 
&  Drawer  of  Bill  of  Exchange  is  Presumed  to  have  Funds  in  the  hands 

of  the  drawee,  nntil  the  contrary  is  proved.    Bay  v.  Bank  qf  Kentucky^ 

479. 

6.  Indorser  of  Bill  Who  Pays  rr  after  Protest  may  recover  back  the 

amount  paid  by  him,  where  the  payment  wsa  made  when  he  was  legally 
exonerated,  and  in  ignorance  of  such  exoneration.     Id, 

7.  Holder  mat  Secure  Unindorsed  Notes  in  Preference  to  Indorsed 

ones  held  by  him  against  the  same  maker,  by  taking  a  confession  of  jndg* 
ment  thereon  and  appropriating  sll  the  maker's  property  to  the  unin- 
dorsed notes,  without  notice  to  the  indorsers  on  the  other  notes,  if  it  ba 
done  legally  and  without  fraud.  He  does  not  thereby  impair  his  right 
to  resort  to  the  indorsers  of  the  other  notes  in  case  of  their  non-paymeatt 
nor  does  he  impair  that  right  by  refusing  to  accept,  in  lien  of  soch  a  judg- 
ment, an  assignment  of  all  the  maker's  property  for  the  payment  of  all 
the  notes.    BriUain  v.  DoyUOofwn  Bank^  110. 
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iL  AflBBBTXoK  ow  Deicavd  IN  PROTBflfT  IS  Pbiica  Faob  saffident  evidfinoe 
thereof.    Id, 

9,  DXMAND  ON   NOTB   PAYABLE   AT  PaBTIODLAB  BaNS  IB  UNNSOISaABT  tO 

charge  an  indoraer  who  has  waived  notice  of  non-payment,  nor  is  it  neo- 
eaiary  to  show  by  positive  proof  that  the  cashier  was  at  the  bank  during 
all  the  bnainess  hours  of  the  day  of  payment,  the  presumption  being  that 
he  was.    Id, 

IOl  Noncn  of  Diskonok  of  a  Notb,  Aodbbssed  to  thx  "  Lioal  Bjepbbbsn* 
TATIVK8  of  Thomas  Hardeman,  deceased,*'  and  mailed  to  the  residenoe  ol 
the  deceased  indorser,  is  a  sufficient  protest  to  charge  his  executor  or  ad* 
ministrator  without  proof  of  its  reception  by  them.  PiUow  v.  Hards^ 
man*  105. 

tJL  PuibntjcbntofNotsfobPatxbntmu8tbbMai>batRba80nabijbHoub 
of  the  day.  A  demand  for  payment  between  eleven  and  twelve  o'clock  al 
night  by  calling  the  maker  from  his  bed,  is  insufficient  and  unavailing. 
Dana  t.  Sawiftr,  fSH^. 

VL  Indobsbbof  Kotb  dobs  not  Waiyb  Kotiob  of  dishonor  by  taking  ooUat* 
eral  security  of  the  maker,  such  as  a  judgment  bond,  because  waiver  of 
notice  Lb  never  presumed  without  waiver  of  recourse  to  the  maker,  which 
can  not  arise  from  taking  collateral  security.    Kramer  v.  Satuiford,  02L 

IS.  Indobsbb  of  a  Past  Dub  Kotb  must  Makb  a  Dbmand  of  the  maker,  and 
give  notice  of  nonpayment  to  the  indoraer  to  charge  the  latter.  iCirib- 
Patrick  v.  MeOuUough,  158. 

14b  Dbmand  must  bb  Madb  at  thb  Ebsidbncb  of  thb  Makbw,  if  known^ 
though  he  is  not  at  home.     Id. 

Uk  NoTB  Patablb  in  Cubbbnt  Bank  Notes  is  NoN-NBOonABUB,  and  an  in- 
doraer of  it  is  only  liable  when  he  specially  contracts  to  be  so,  or  where 
he  transfers  the  paper  fraudulently,  and  then  not  upon  the  indorsement. 
Id. 

16L  KonoB  OF  Protest  is  Duly  and  Lxoallt  Given  when  it  is  directed  to 
the  post-office  where  the  indorser  habitually  receivea  hia  letters,  though 
it  is  not  the  one  nearest  his  residence.    Mead  v.  Carnal,  552. 

17*  Indobsbb  can  not  be  Eequibed  to  Pbovb  CIonsidebation  given  by  him 
for  a  note  in  an  action  against  the  maker,  by  showing  that  the  latter 
received  no  consideration  for  it,  but  only  by  proof  that  it  vras  lost  or 
stolen,  or  obtained  from  the  maker  or  some  intermediate  party  by  fraud 
or  duress.    Knighi  v.  Pug\  99. 

18.  Pabtt  Paying  Dbapt  That  has  been  Fraudulently  Raised  in  amount 
must  bear  the  loaa,  and  can  not  charge  the  drawer  with  it.  DvtAar  ▼• 
Armor,  528. 

18.  Bank  Paying  Fobged  Check  is  LiIable  fob  the  Loss  resulting  from  tha 
payment  in  the  absence  of  circumstances  which  should  in  equity  throw 
it  upon  the  party  whose  name  is  forged.  Laborde  v.  ConaoUdaUd  ilsso- 
dalioit,  517. 

n  Action  Lies  ON  Pbxsentbcbnt  AND  NoTioB  OF  Non-aooeptanob  of  a  bill 
against  an  indorser,  without  waiting  for  demand  of  payment  at  maturity. 
WhU^ord  V.  Burckmyer,  040. 

SL  Protest  of  Inland  Bill  is  Prima  Faoq  Evidence  that  notice  hasbesQ 
sent  or  delivered  as  therein  stated  under  the  Maryland  statnte  of  1887» 
Id. 
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22.  NoncB  ov  DtsHoxon  ov  Bill  Nxsn  not  bb  Sbmt  bt  Mail,  nor  if  so  MAt 
Deed  it  be  inoloeed  to  the  addreas  of  the  party  to  be  charged,  if  received 
in  doe  time.    Id, 

23.  Pbotbst  Statzmo  Notiob  Fobvabdkd  to  Iitdobsbb  inrDKB  Cotbr  to  m 
third  perBon  ia  saffident  under  the  MaryUmd  act  of  1837»  if  rapplemented 
by  proof  that  the  peraon  to  whon  it  waa  indoaed  aerved  it  in  doe  time^ 
eapecially  where  an  agent  for  collection  forwarda  notice  for  the  indoner 
under  cover  to  hia  principal.    Id. 

24.  Watvxb  or  Notioc  or  Pbotist  bt  iNDOBasB  of  bill  may  be  proved  under 
an  averment  of  notice,  although  such  indorser  received  no  oonsideratioiL 
Id. 

26.  PBOor  07  Sbbviob  or  Kotiob  or  Pbotbst  must  bx  Explioit  as  to  Tjmm^ 
and  therefore  proof  of  notice  "  some  time  in  January,"  is  insuffident.  Id, 

26.  Pa&tt  HAViiro  No  Intxbxst  in  Bill  oan  not  Sub  thxbbon,  but  posses* 
slon  of  the  bill,  unless  shown  to  be  mala  fidt^  is  snffident  evidence  dt 
title  to  maintain  the  action,  where  the  bill  ia  dther  payable  to  bearer,  or 
payable  to  order  and  indorsed  in  blank,  for  in  the  latter  case  the  holder 
may  at  the  trial  fill  up  the  indorBcment  to  himadf .    Id, 

27.  PBoor  THAT  Party  Scting  on  Bill  is  Mbbb  Aoxnt  of  the  holder,  having 
ndther  title  nor  poBsession,  but  having,  before  action  brought^  returned 
the  bill  to  the  prindpal  who  has  the  entire  and  exdusive  interest,  will 
defeat  the  action,  though  the  agent  sued  in  his  own  name  by  order  of  th» 
prindpal.    Id, 

28.  Mabylanb  Statutb  or  1825  Qi.TiNO  Holdbb  or  Bill  Bight  to  Sub 
thereon  in  his  own  name  where  it  is  indorsed  in  blank,  does  not  extend 
that  right  to  one  who  has  no  interest  in  the  bill  as  holder  or  owner.    /<£. 

29.  KonoB  or  Dishonor  or  Notb  Addrxssbd  to  Unitbd  Scatbs  Sbnator  at 
Washinoton,  who  is  indorser  on  said  note,  congress  being  at  the  time  ia 
session,  if  mailed  in  due  season,  is  good,  although  such  indorser  has  an 
agent  for  the  transaction  of  business  at  the  place  of  his  regular  domidl* 
in  a  state  other  than  that  in  which  the  note  is  payable,  the  fact  that  h» 
has  such  an  agent  being  unknown  to  the  holder.    CAotftoon  v.  fTeftsfer,  705. 

80.  Indobsbr  Watvbs  Dxmanb  and  Notiob,  bt  RsQUBBTiNa  Holdbr  not  to 
Sub  on  the  note  before  seeing  the  maker,  and  by  stating  that  the  maker  wiB 
call  and  see  the  holder  in  a  short  time,  where  such  indorser  is  called  on  for 
payment  before  the  expiration  of  the  days  of  grace.     Chnt  v.  Vvn.vng^  770. 

81.  NoTB  Patablb  at  Particular  Bank  muot  bb  Pbbsentbd  there  and  pay* 
ment  demanded  at  maturity  to  charge  the  indorser,  though  the  maker  in- 
forms the  holder  before  maturity  that  a  demand  will  be  useless,  as  he  cai» 
not  pay.    Lw  Bank  v.  Spencer,  734. 

88.  Indobsbb  or  Overdub  Notb  Takbs  it  Subject  to  Ssr-orrB  existing 
At  the  time  of  the  transfer,  against  his  indorser  in  favor  of  the  maker  or 
prior  indorser,  but  neither  the  maker  nor  prior  indorser  can  avail  him- 
sdf  of  a  set-off  acquired  after  such  transfer,  whether  he  has  notice  of 
the  transfer  or  not.    Baxter  v.  lAUlt^  'KfJ, 

See  AssiONMBNTS,  2;  Ck>NrLiGT  or  Laws,  3;  Oontraots,  8;  Evidbncb,  19-21. 

NEW  TRIAL. 

1.  Kbw  Trial,  bbcausb  VBRDicr  is  against  Bvidxnob,  will  not  be  granted 
where  there  is  much  evidence  aiduced  on  both  sides*  and  the  decision  oi 
the  jury  is  not  dearly  erroneous.     Qerrish  v.  NcLson,  689. 
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'S.  KxwLT  DiBOOvsBXD  Etidxkcb  is  not  Gbouvd  iob  Kiw  Tbial  wbAD  ti» 
party  might»  by  diligence,  have  had  the  benefit  of  it.  McInHreY,  Toung^ 
443. 

X  Kxw  Tbial  is  Rabslt^  if  xtrsB,  Gbahtbd  on  the  ground  ni  m&wlj  di»> 
covered  evidence,  the  sole  object  of  which  is  to.  impeftoh  tho  character 
of  awitneea.     Id, 

•4.  Nxw  Tbial  on  thb  Gbound  of  Nbwlt  Dskjotxbbd  BviDXNaa  will  not  ba 
granted  when  the  penon  by  whom  the  evidence  is  to  be  giTon  waa  one  of 
the  principal  witneeaea  on  the  trial,  and  it  is  not  shown  that  the  party  or 
his  other  oonnsei  were  ignorant  of  the  fact.    Loiory  ▼•  Aiota*  060. 

See  Bvidbmob,  S. 

KOK-KEQOTIABLB  N0TB3. 
See  Kbootiabui  Instbuhsnts,  lA. 

NONSUIT. 

1m  OdHPULSOBY  Nonsuit  will  not  be  Gbanted  where  a  party  has  failed  to 
make  oat  his  case,  bat  the  ooort,  on  motion  of  the  defendant,  will  instmol 
the  Jary  to  find  for  the  def endmt.    Martin  v.  WM,  863. 

^  Nonsuit  mat  bb  Obdkbxd  when  the  matter  offered  in  evidence  l^  a  plaint* 

iff  is  not,  when  taken  to  be  trae,  safficient  to  snstain  his  oaae.    Jkdm  ▼• 

Cowing^  686. 

Sao  Pliadino  and  PBAonoB,  36. 

NOnCK 

IBoesNSSiON  OF  Land  to  bx  Notiob  of  Titlb  mast  be  notorious  and  ezelnalFiai 
Boifee  ▼.  AfeCkiBoeh,  35. 

6ea  Bona  Fidb  Pubohasbbs,  3;  Comiion  Cabbibbs,  3;  Confuot  of  Laws, 
2;  Dbbdb,  1;  Bvidkngb,  9-11,  19,  23;  Exkjutions,  3»  26,  26;  Ezaou- 
TOBS  AND  AdMINISTBATOBS,  6;  GbaNTS,  U;  NBGOnABLB  iNBKBUioaraB} 

Schools,  1;  Toll. 

NUISANCE. 

Ir  n  Offxnbb  Indiotablb  as  Nuisanob  to  Keep  *j0^aaov  TippUNO-BovsBia 
and  aboat  which  idle  and  dissolate  persons  are  encooraged  to  assemble, 
and  pennitted  to  drink,  swear,  quarrel,  and  shont,  by  day  and  by  nighty 
to  the  dirtorbance  and  annoyance  of  the  neighborhood.  Siate  v.  Ber* 
Oeol,  442. 

NUNC  PRO  TUNC. 

See  JUDOMBNTS,   1. 

OFFICES  AND  OFFICEB& 

1«  Officb  of  Pobtmastbb  is  an  Offigb  of  Pbofit  AMD  Tbubt,  oadar  tha 
anthority  of  congress.    McGregor  v.  Bakh^  231. 

%  JusnoB  OF  THB  Pbacb  IS  A  JuDioiABT  Officeb,  withitt  tha  ™*M>ii>g  of  tha 
constitntion  of  Vermont.    Id, 

%,  Pbbson  can  not  Hold  Offices  of  Postmastbb  and  Justicb  of  thb 
Pbaob  at  the  same  time,  and,  althoagh  a  postmaster  is  eligible  to  any 
execative  or  jadiciaiy  office  in  this  state,  he  most  sarrender  his  office  ol 
postmaster,  to  be  able  to  hold  sach  execative  or  Jadiciaiy  offioa.    Id, 
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4.  Wbxei  Suit  is  Bbouoht  aoaiitst  Pebsok  for  Aomfo  as  Juancn  or 
Tmi  PxAOB  while  holding  the  office  of  poetmaster,  he  can  not  justify  by 
Tirtae  of  and  under  his  commission  as  jnstice  of  the  peace;  bat  inasoi^ 
to  which  he  is  not  a  party,  he  is  considered  as  an  officer  defaeto^  and  hi* 
eligibility  can  not  be  tried  in  each  suit.    /dL 

0.  Wkxbs  LvrrxB  CoNTAnmro  Monet  is  Lost  after  being  delivered  to  » 
postmaster,  he  is  liable  for  want  of  ordinary  care,  in  an  action  on  the 
case  for  his  neglect;  bat  he  is  not  liable  to  an  action  for  money  had  and 
reoeiTed,  unless  it  be  shown  that  he  pat  the  money  to  his  own  use. 
Da^forth  ▼.  ChtuU^  TS/L 

6L  BWXMKBSB  OF  DSBDB  OIYINO  UllTBVB  CXBTIFIGATBOF  SSABGH,  Stating  that 

oil  searching  the  records  he  can  find  no  mortgages  on  certain  land,  and 
taking  the  legal  fee  therefor,  when  there  is  a  mortgage  on  record  whereby 
the  party  obtaining  the  search  is  pr^udioed,  is  liable  therefor  on  hia 
hoodf  together  with  his  soreties.    MeOamher  ▼.  CammomioeoMh,  106b 
See  BovDS;  Cohshtutiokal  Law,  8,  4;  CospoBAnoiia,  5 

ORDINANCES. 

See  GOBPOBATIONB,  15. 

ORPHANS'  COURT. 

OsPBAira'  Court  has  onlt  Pbdca  Fagds  JuBisDionoir  as  to  Claov 
against  a  decedent's  estate,  and  its  decisions  thereon  are  not  oondlast'rs 
at  law.  Henco  a  reversal  of  its  allowance  of  a  claim,  by  an  appellate 
ooort,  does  not  bar  a  recovery  thereof  in  a  court  of  law,  nor  is  its  aUow- 
anoe  of  a  debt  necessary  to  the  maintenance  of  an  action  to  reoover  tha 
State  v.  JRtigart,  628. 


PAROL  EVIDENCB. 
8m  Bilu  0f  Ladoto,  8;  Bvidxnob,  8, 9;  Insurasos— BCABiHiy  2|  Wius,  18. 

PARTITION. 
See  HuBBAMD  and  Wif%  14. 

PARTNERSHIP. 

L  FoBMBB  Pabtnxb  18  NOT  A  Kbobssabt  Partt  in  a  Boit  between  the  part- 
ners for  an  accounting,  when  he  has  sold  out  all  interest  in  the  firm. 
ffoweU  V.  Harvey,  876. 

S.  Pabtnkbship,  Definition  of. — ^A  partnership,  in  its  most  significant  and 
extended  sense,  is  a  voluntary  contract  of  two  or  more  persons  for  join- 
ing together  their  money,  goods,  labor,  and  skill,  or  either  or  all  of  them, 
upon  an  agreement  that  the  gain  or  loss  shall  be  divided  proportionably 
between  them,  and  having  for  its  object  the  advancement  and  protecticQ 
ci  fair  and  open  trade.    Id, 

8.  Bqutit  will  Dsglarx  a  Pabtnkbship  Vom  in  case  of  fmad,  imposition^ 
or  oppression  in  the  original  agreement,  or  where  sabseqnent  oaoses  ren* 
der  the  partnership  onerous  and  oppressive.     Id, 

i,  Pabtnsb  can  not  Dissolve  Fmic  dubino  Asskncb  and  withofat  tiis 
knowledge  of  the  other  partner,  when  the  latter  was  absent  with  the  ooo- 
sent  of  the  dissolving  partner.    Id, 
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&  To  DoBOLVX  Partnebship  at  Will  ik  Equitt  two  things  are  neoemry: 
finty  the  rananciation  of  the  partnenhip  miut  be  in  good  faith;  and  aeo- 
ondly,  it  moat  be  inade  at  a  reasonable  time.    Id* 

6L  Pabtnik  DiasoLviNO  Partnebship  with  Unfair  Dbsion,  and  for  hia  own 
private  advantage,  ia  liable  to  hia  oopartnen  for  the  damagea  aoffered 
thereby.    Id* 

7.  Whsrb  Onb  Partner  during  Absbnob  of  thb  Othbb  bays  laige  qnan* 
tities  of  goods,  and  then  diaaolvea  the  partnership  to  the  other'a  prej- 
ndioe,  he  will  be  liable  to  the  latter  for  his  share  in  the  proceeds.    Id. 

Sw  ApinaaioNs  Ain>  Dbclarations  of  Partnbr  after  Dissolution  are  ad- 
missible in  evidence  against  himself;  so  under  the  Pennsylvania  statat* 
where  one  firm  sues  another  and  he  is  a  member  of  both.  Tataejf  v. 
Church,  05. 

ft.  Partnebship  Propbrtt  must  First  be  Applibo  to  thb  Patiomt  of 
partnership  debts.    Dyer  v.  Clark,  697. 

10.  Interest  of  Each  Partner  in  the  Partnership  Stook  is  the  net  bal* 
ance  coming  to  him  after  payment  of  the  partnership  debts.    Id, 

11.  Belattve  Intbrbst  of  Partners  in  the  Partnership  Fuvd  is  deter- 
mined at  the  time  of  dissolntion.    Id, 

IS.  Upon  the  Deobase  of  a  Partnbr  and  the  Consequent  DissoLunoir 
of  the  partnership,  the  surviving  partner  must  account  with  the  repre- 
aentatives  of  the  deceased  for  his  share  of  the  partnership  fonds^ 
whether  the  same  consist  of  real  or  personal  assets.    Id. 

in  Bbal  Estate  Purchased  with  Partnership  Funds  and  for  partnership 
purposes,  and  held  by  the  partners  'as  tenants  in  common,  will  be  con- 
sidered as  charged  with  a  trust  in  favor  of  one  partner  antU  the  debts 
obligatory  on  both  are  paid  and  an  accounting  between  the  partners  is 
had.    Id. 

li.  BxAL  Estate  Held  bt  a  Partnership  oan  not  bb  Auxnatbd  l^  ona 
ci  the  partners,  without  a  breach  of  tmst»  unless  made  to  one  who  had 
do  notice,  actual  or  constructive,  of  such  trust.    Id, 

See  Covenants,  7;  Dower,  8;  Fbaud^  t» 

PATENT. 
(Baa  BviDBNOB,  18;  Grants,  1-6, 13;  Pleaddto  and  Praotiob,  24;  FRBsoBir- 

TION,  2,  8. 

PAYMENT. 

PaTIOMTS  liADB,  WITHOUT  APPROPRIATION,  IN  SaTISFAOTION  of  »  gettSnl 

account,  must  be  applied  in  extinguishing  the  first  items  thereof.  JlUfar 

T.  HSOer,  507. 

See  Agbnot,  2;  Coybnabts,  8. 

PLEADING  AND  PBACTICE. 

1.  Inferior  Court  is  Bound  bt  thb  Judgment  of  SuPBim  Ooubt  adjudl* 
eating  upon  the  matter  as  the  law  of  the  case,  and  must  cany  it  into  ex- 
ecution according  to  the  mandate.    Fartenberry  v.  .FWiaier,  878. 

S  Wherb  Case  is  Brought  befobb  Supreme  Court  a  Second  Tdo^  noth- 
ing is  before  the  court  for  adjudication  but  proceedings  subsequent  is 
the  mandate.    Id. 
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4.  All  PxB&oira  suovld  bi  Mads  Pabtiis  Wbo  hatb  ah  Iatikot  in  Hm 
matters  in  dispute,  or  who  may  be  benefited  or  injued  by  the  decree. 
Howell  ▼.  Harvey,  376. 

4b  Ambiovoub  Plea  must  bb  Takjbk  mobt  Stbokolt  aoazitbt  thb  Plkadxb. 
BwrrouM  ▼.  rocmf,  439. 

•C  Plxa,  IK  AcnoN  on  Noti  Giyxh  vob  Puborasi  Pbicok  ov  Labb,  a  oca* 
▼eyaaoe  of  which  is  to  be  made  by  the  veodor  on  payment  of  the  nots^ 
Is  bad,  if  it  merely  ayers  that  the  payee  had  not  made  or  tendered  the 
deed  before  commencing  the  action.  The  plea  in  such  a  case  shoold  al- 
lege that  the  payee  had  not^  on  the  day  the  note  became  dne,  or  within 
«  reasonable  time  afterwards,  offered  to  deliver  to  the  holder  a  ^ood  titles 
npon  being  paid,  at  the  time  of  the  deliTary  of  the  deed,  the  amoont  dna 
on  the  note.    Id, 

^  Dbglabation  k>&  Bbbagr  of  Wabbantt  of  TrtLK  TO  Pbbsonal  Pbofbbxt 
sold,  must  show  that  plaintiff  has  been  deprived  of  the  thing  sold  by 
title  paramount,  although  such  deprivation  need  not  be  alleged  in  these 
precise  terms.    8alU  v.  Light^B  Hx'ra,  817. 

J.  PBmiON  DOBS  HOT  Unitb  Causes  OF  ACTION  arising  ex  eontraOu  and  eas 
deKcto,  when  it  alleges  that  defendants  agreed  to  transport  certain  goods 
for  the  plaintiff  and  then  sets  forth,  specifically,  the  acis  oonstitnting 
their  negligence  and  default,  by  which  the  goods  were  lost.  In  such  a. 
case  the  portion  specifying  the  n^ligence  may  be  treated  as  surohisaga. 
Kdly  V.  Benedict,  630. 

-6t.  Pabtt  should  Taxb  ADTAHTAaB  OF  Dbfbotivb  Pleadings  by  demurrer. 
Martin  v.  Webb,  363. 

••  Defbotiye  Pleading  Fubnishbs  no  Obound  fob  Ebbob  where  no  advan- 
tage is  taken  of  the  defect*  either  by  demurrer  or  by  motion  in  arrest  tt 
judgment.    Id,  * 

lOi  OBJBonoN  to  Avbbmbhts  in  Plea  should  be  Taken  bt  Demubbhe;  tiie 

defects  are  waived  by  a  replication,  and  can  not  afterwards  be  examined 

on  a  demurrer  to  the  replication.     WaUace  v.  (JMau,  859. 
11.  Plea  in  Bab  which  Denies  Obioinal  Cause  of  Action,  is  bad  on  speoial 

demurrer.    Hatch  v.  Hyde,  203. 
18.  Plea  in  Abatement  to  the  Jubisdiction,  on  the  ground  that  the  joatiQe 

before  whom  the  case  is  tried  is  a  postmaster,  is  not  good.    MeOregor  t. 

Balch,  231. 
18.  Whebb  Reoobd  of  Fobmeb  Suit,  Ofvebed  in  Evidbnob  on  Pbndino 

Tbial,  is,  without  objection,  amended  before  it  is  read  in  evidence,  the 

regularity  of  such  amendment  can  not  be  questioned  in  the  latter  oaae. 

Qrdkam  v.  Lynn,  493. 
14.  Amendheft  of  Declaration  at  the  Tbial  in  indebitat*t»  aeevmpeU  by  in* 

creasing  the  amount  in  the  several  counts  and  in  the  daim  for  damages, 

but  not  changing  the  cause  of  action,  may  be  allowed.    Taesqf  v.  Ckujrck» 

65. 
16.  Gbanting  Oontinuance  afteb  Ahbndmbnt  of  Dbglabation  at  the  trial, 

on  the  ground  of  surprise,  is  discretionary  with  the  court,  and  its  refusal 

is  not  examinable  on  error.    Id. 
16.  Dbfendant  can  not  Avail  Himself  of  Defent  c  of  Payment  after  tils 

commencement  of  the  suit,  unless  he  alio  pays  the  costs  as  well  as  the 

debt.    Stevens  v.  Briggs,  209. 
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17.  Motion  to  Rulb  PLAUfriFF  to  Ssoitbitt  iob  Cons  Comss  too  Lats 
vhen  made  after  the  jaiy  were  sworn;  inch  »  motion  ahonld  be  mada 
before  the  jury  are'snmmoned  in  the  case.     Wallace  ▼•  CoUim,  869. 

18.  Appeal  will  not  bs  Dismisssd  on  the  ground  that  the  tnnseript  waa' 
not  filed  on  the  return  day.    Such  defects  are  cured  by  the  act  of  March 
20,  1839,  amending  the  practice.    Dupenron  v.  Van  Wictie,  fiOO. 

19.  Nbolioencb  in  Failing  to  Insxtsb  not  bkino  Uboxd,  it  would  be  inw 
proper  to  consider  it    Deaiver  ▼.  Bedford,  536. 

HO,  Wbight  or  Eyisxnob  is  not  SuBjaor  ov  Lboal  DnuDonov  or  of  ecror* 

Brittain  ▼.  DoyluUnon  Bank,  110. 
31.  Witboct  Pbatxk  fob  S^xcmo  DmicfnoN»  Kboliot  to  Csabos  on  a  par* 

tloular  point  is  not  eiror.    Id, 
tt  Djefbot  in  Dbolabation  IB  NOT  8UBJ10T  OV  Inbtbuciion  to  a  Jury*    Id. 

^28^  AbBCBAOT  iNBTBUCnONSy  WHIOH  TSBBB  IB  NO  EVIDBNOX  TO  SUTFOBT^  need 

not  be  giren.    State  t.  Rdgari^  028. 

24.  Partt  18  NOT  Entitlbd  TO  Inbtbuotion  av  Patbvt  not  Looatkd  on  tba 
plats  in  the  caase  nor  introduced  in  eyidenoe.     Com^  ▼.  Iidoes^  658. 

28.  Pabtt  bcat  Abk  InvntiroTioN  on  Tebtdi ont  ov  Sinoli  Wmmsr  though 
there  Is  other  testimony  on  the  same  point.  WkUtfcrd  ▼.  BunkmytTf 
040. 

28.  PBATKBVOBlNBTBUonoN  MAT  ABBtTHXABMANTFAOiB  as  the  party  thinkB 
his  testimony  will  prove,  but  if  there  is  no  legal  testimony  to  prove  a  sin- 
gle one  of  those  facts,  the  prayer  must  be  denied.    Id. 

27.  Inbtbuotion  Authobizino  Jubt  to  Fiia>  Onx  ov  Thbeb  Ajutebnaxi  anb 
DiBTiNOT  Pbofobitionb  OV  Faot,  without  say iog  which,  is  erroneous.    Id. 

28.  Pbatbb  vob  Inbtbuotion  Involvino  Oompucatbd  Statbmxnt  which  it 
would  be  diffieult  for  the  Jury  to  understand,  should  be  denied.    Id. 

20*  Inbtbuotion  that  thxbb  n  no  Evidbncb  to  prove  apartioular  fact  should 
be  refused  If  there  is  any  evidence  whatever  ^^mAmg  to  prove  that  iaol^ 
Id. 

30.  Inbibugtion  Bvinoino  Opinion  that  Contxstbd  Fact  hab  bbbn  Fbovxd 
is  erroneous,  because  it  is  calculated  to  bias  the  jury.    Id. 

21.  Pabtt  mat  Rbqqibx  Goubt's  Opinion  on  Quxbtion  ovLaw,  arising  upon 
any  hypothesis  as  to  the  facts  in  testimony  in  the  cause.    Id. 

22.  VMxrt  has  no  Bight  to  Modivt  Opponbnt's  Pbatbb  for  instruction, 
based  upon  a  certain  hypothesb  as  to  the  facts,  so  as  to  Include  other 
facts,  against  the  will  of  the  party  moving  for  the  instruotioD,  and  it  is 
error  to  permit  any  such  modification.    Id, 

38.  Dbnial  ov  Motion  vob  Instbdotion  Containing  Several  Pboposrionb 
Is  not  error  if  any  of  the  propositions  are  untenable.     Id, 

34.  Ck>URT  IS  NOT  Bound  to  Divide  Question  involving  several  members,  soma 
of  which  are  competent  and  some  not,  and  to  admit  those  which  are  com* 
potent.    Id, 

35.  Motion  to  Amend  Dbolabation  avtbb  Nonsuit  has  been  directed,  is  In 
season,  where  the  nonsuit  is  taken  off  and  a  new  trial  ordered.  Medbwr^ 
y.WaUon,  726. 

36.  Pabtt  Aoobievbd,  having  Bight  ov  Appeal  vbom  Deobee,  is  one  whose 
pecuniary  interest  is  directly  affected  by  the  decree;  one  whose  right  of 
property  may  be  established  or  divested  thereby.     Wiggm  v.  BweU,  716^ 

8ee  Co-TENANor,  3;  Gbiminal  Law,  21,  22;  Evidbncb,  3,  6;  BxxounoNBi  16»  I 

16;  BzEcuTOBs  and  Admini8TBatob8»  12;  Insubanob— MABinv  18| 
Am.  Dae  Yoxm  ZZXIX— 08 
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JuDOMnfTs;  Lxsbl;  Niootiablb  ImiBXfMMKm,  20,  24-28;  Nsw  Trials 

Nomnrr;  Pabtnbrship,  1;  Plbadino  ajtd  Praottcb,  3,  7, 13;  PBoana^ 

2;  Bbpliviv;   Statutb   or  Fslavds,  2;   XK£:>i'A;>d,  3;   Thubxs  Aa» 

TRUsnu,  6. 

POSSESSION. 

8m  Adtsbo  PofiOBSioN;  BvzDBircs»  13, 17:  Nanoi;  Rwcmwnw  ov  Ocnr* 

TBAOT. 

POSTMASTER. 
SMOinoB  ANB  OrPKnoM. 

POWEBa 
See  AoBVcr,  3-0. 

PBB3GBIPTI0N. 

1.  PiLIUMfTIOlf  OV  OKAIIT  VBOM  ABVXRSS  PoSBiaBIOV  n  HOT  BSBDnSD  bf 

»  prevalent  opinion  in  the  neighborhood  m  to  tiie  party's  legid  rigjiti^ 
even  thongh  known  to  and  adopted  by  him,  nor  is  the  statnte  of  limita- 
tions thereby  prevented  from  running.    Catey  ▼.  Inloea,  658. 

8.  Dud  will  not  bb  Psbsumsd  vbom  Obioikal  Patbhtkb  to  Strangbb* 
and  from  the  latter^s  grantee  to  those  throagb  whom  the  phuntiff  claims^, 
in  the  oaee  of  an  ancient  grant,  from  the  mere  eTistenoe  of  an  isolated 
oonveyanoe  from  snch  stranger  to  his  grantee,  where  there  is  no  evidence 
that  either  of  them  was  ever  in  possession  of,  or  entitled  to^  the  land,  ot 
that  any  of  those  under  whom  the  plaintiff  claims  ever  held  or  daimed 
the  land  under  either  of  them.    Id. 

Si  Dbbd  mat  bb  Prbsuvbd  VBOM  Obioikal  Patbhtbb  to  Plaihtiff'b  Ebmotb 
Gbantob,  where  there  is  a  perfect  paper  title  from  the  latter  to  the 
plaintiff,  aooompanied  by  evidence  of  a  continuous  possession  for  more 
than  twenty  yean  in  snch  remote  grantor  and  those  daiming  under  him. 
Id. 

ii  P088B88ION  IN  EiTHEB  OF  Two  Pabtibs,  whbbb  Bboulak  Pafbb  Titlb 
FBOM  Both  is  Shown  by  the  plaintiff,  is  equally  available  to  him  forth» 
purpose  of  presuming  a  deed  from  continuous  possesrion.    Id» 

&  To  Kaisb  PBBSUMFnoN  of  Dbbd,  Strong  Pboof  of  Continuoub  Possbs* 
noN  for  twenty  years  is  necessary;  that  is,  snch  proof  as  will  satisfy  the 
jury  of  the  ezlBtenoe  of  such  possession.    ItL 

6L  Pebsomftion  of  Dbbd  Rests  on  thb  Gbound  that  the  rightful  owner  haa 
so  long  permitted  another  to  exercise  acts  of  ownership  over  his  prop- 
erty, without  asserting  his  rights  at  law,  that  he  is  {oesumed  to  hava- 
granted  them  to  the  party  exercising  ownership.    Id, 

T«  O&Airr  CAN  NOT    BB   I^BSUMED  FROM  EbBCTION  OF  FbNOB  IN  NaVIOABLB. 

Watbb  in  front  of  another's  land,  where  the  latter  has  a  right  of  redama- 
tion  under  the  Maryland  act  of  1745,  and  from  the  maintenance  of  snub 
fence  for  thirty  years,  where  it  is  built  in  a  straight  line  inclosing  no  land, 
for  the  riparian  owner,  having  neither  title  to  nor  possession  of  the  soU 
oovered  by  the  fence,  could  maintain  no  action  against  the  party  erecting  it; 
Id. 
••  Bbbciino  Fengb  in  Straight  Linb  Inclosing  no  Land,  and  keeping  th» 
same  up  by  repairs,  afford  no  presumption  of  a  deed  from  the  owner  oi 
the  soil,  but  are  mere  trespasses.    Id. 
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ft.  PoenssioM  bt  Onb  Detekdaxt  does  not  Iihtbi  to  Ck>-Dxnin>AitT^  ben- 
efit in  an  ejectment  snit,  for  the  purpose  of  founding  a  presumption  of 
a  grant  where  they  claim  title  under  separate  and  independent  lessea» 
there  being  no  privity  of  any  kind  between  them.     Id, 

10.  JuBT  MAT  F&KSUMB  Gkant  WITHOUT  BxuxYiNO  that  any  grant  was  ever 
in  fact  made,  where  the  evidence  is  sufficient  to  wananta  l^gal  inferenoe 
of  a  grant.    Id, 

11.  JUBT  ASM  KOT  BOUKD  TO  PrBSUMX  DBXD  FBOM  PLAmTIYF  tO  SUpport  a 

title  founded  on  continued  possession  in  the  defendant  in  ejectment  fov 
twenty  years,  but  may  presume  a  grant  from  the  plaintLflTs  gnmtors* 
Id. 

12.  DniBBiMT  PossiasioNS  AND  AcTS  CAN  MOT  BB  Addxd  toobthxb,  wher* 
there  are  long  intervals  between  them,  to  raise  a  presumption  of  a  grant 
from  the  rightful  owner,  in  a  case  of  mixed  possession,  because  by  eveiy 
diaoontinoanoe  of  the  wrong-doer's  possession  the  rightful  owner's  pea- 
session  is  restored.    Id, 

IS.  Dbxd  n  Pbbsumbd  upon  Pringiplbsof  Pubuc  Pouor  incasesof  uninter- 
rupted adverse  possession  for  twenty  years,  and  not  from  any  belief  in  tha 
fact  of  a  deed's  having  been  made,  and  although  the  possession  must  be  un- 
der claim  of  title,  the  claim  need  not  have  been  made  under  the  gnuit 
presuned.    Id, 

14.  Dbtbndant  mat  Rxlt  on  Supbriob  Titlb  and  Pbbbuicftion  ov  Dod 
from  the  plaintiff  at  the  same  time.    Id, 

See  Statutb  ov  LmiTATiONa,  8. 

PRESUMPTIONS. 

(Baa  Ck>BPQBATi0N8»  6,  6;  Domicile,  5;  Fbaudulbnt  CoNTBTANCBSy  8| 
Obantb,  6;  JuDOMXNTS,  2;  JuBiSDicnoNy  1,  4;  Jubt,  8;  Nbgotiabui 
IraxBUMBNTS,  6,  12;  Pbbscbiftion:  Statute  ov  Limitationb,  5;  TBum 
MJKD  Tburbbs;  Wills,  1,  2. 

PKINCIPAL  AND  AGENT. 
See  AoBNcnr. 

PRINCIPAL  AND  SURETY. 

See  SUBBTTBHIP. 

PROBABLE  CAUSE. 
See  Malicious  Pbosboutiov. 

PROCESS. 

L  Wabbant  ov  Abbbbt  is  Inbuwicient  unless  it  is  Pboviblt  Countb^ 
nONBD  by  the  Juatioe,  and  confers  authority  to  execute  it»  upon  the  ofll- 
oer  to  whom  it  is  directed,  in  plain  and  unmistakable  terma.  Cael^iM 
▼.  Brtwtboy,  123. 

t.  Showino  to  Shbbivv  an  Obdbb  ov  SuFXBSBDXAS  is  a  snffioiM&t  icrvioatbera 
cf  upon  him.    HcpHmon  v.  jSieort,  230. 

See  JuBiBDionoN,  6;  Maucious  PBoaomoSt  1« 

PROMISSORY  NOTES. 

See  NbOOTIABLB  iNSTBUMBBm 
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PB0TB8T. 
SmKboovuslb  ImrrwrMiwfc 

PUBLIC  LANDa 
8m  QmAamt  SoTXBsioiiTr;  Sxatotb  ov  Fk4ini^  !• 


QUANTUM  lOEBUIT. 

L  Warn  Fabsul  <»  iMFnraor  PnoPOBMAiros  ov  am 

■■if  b«  hftd  on  a  fiuNiliim  «afe6al.    Porter  y.  IToocI^  USL 

fL  BaooTBsr  ov  a  Qoajktuu  Valxbat  uubt  n  Asatbd  bt  umb  DAKAoai 
ioraon-pMiotmiiiM  MO(mMhATebeennoovwtdia»araM-MlloB»    /dL 

8m  MaRRE  AlTD  SXBVAHT. 

QUO  WABBAMTO. 

8m  00BPO&AnOK8»  111 

BBCJfiiVKUS. 
8m  ATOAUHiuuna,  12. 

BBGITAL8. 
8m  BriBmoi*  1S»  1& 

BBOOBDS. 

•mOHMDUL  Ii4W»  18;  DoDS,  1;  EraomL»  2;  JuBOiaoRi^  28^  S7|  Ji»» 

moRON,  4;  Oman  and  OfnaBBfl,  0L 

RKMATNDBRS. 
8m  Scatdtb  of  Limitatiob8»  4f  & 

BENT. 
8m  BviOUUB,  17;  BisomBiov  ov  Oovnuon^  6L 

BEPLEVIN. 

L  BvLBViuio  Pbopxbtt  vbom  SHXBmr  dobs  not  Rbt.bahb  r  fbom  the 
Ijnrr,  bat  upon  jadgment  of  restitation  being  rendered,  it  le  hie  duty  to 
mU  it  l^  virtae  of  each  levy,  and  apply  the  proceeds  to  the  satiafaotioa 
of  exeoationa  in  the  order  of  their  priority.  No  new  aathority  is  neees- 
sairy  to  enable  him  to  do  this.    Ferguson  ▼.  Williams,  406. 

2.  Obbbbal  Issub  and  Noncx  in  Replevin  nnder  the  MassachoMtts  atatott 
of  1888,  0.  273,  are  equivalent  to  a  common  law  avowry,  or  plea  of  prop- 
orty  in  another,  with  a  suggestion  for  a  retain.    Hoffisum  t.  KMe,  711* 

8.   CONBIONXB  OF  OOODS  18  ENTITLED  TO  JUDOMBNT  FOR  THBIB  BaflTBir  Of 

BsPLBViir  broaght  against  him  by  one  who  oUims  that  they  wera  ob- 
tained from  him  by  the  consignor  by  a  frandaleni  parehase,  iHiera  sooh 
oonsignM  hM  made  advanoes  in  good  faith  withoat  notfea  on  the  eredil 
of  the  goods,  and  a  verdict  is  accordingly  returned  in  his  fsTor,  althoo^ 
he  has,  since  the  trial  commenced,  collected  the  amount  of  an  aooeptanM 
belonging  to  an  agent  of  the  consignor  deposited  with  him,  by  sodi 
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agenti  m  collateral  security  for  the  sftine  advanoet,  until  the  arrind  and 
approval  of  the  goods,  under  an  agreement  with  the  agent  that  if  the 
consignee  is  not  satisfied  with  the  goods  on  arrival  he  may  reqoire  the 
agent  to  pay  him  his  advanoes  and  oommissions  and  take  hack  the  goods 
and  acceptance.    Id, 

BESCISSION  OF  COKTRACTS. 

L  BnonszoN  or  a  Coittbaot  will  hot  bb  Oiustsd  where  tiie  defendant 
has  entered  into  a  penal  hond  for  its  folfillmenty  and  has  evinced  no  lerl* 
oos  poipose  to  render  himself  nnahle  to  comply  with  its  terms,  Qrtok  ▼• 
BnyUs,  156. 

t.  Bxaonsioir  ov  a  Oohtbaot  dobs  not  Follow  aa  a  consequence  of  its  noo- 
performance  hy  either  party.    Dvncan  v.  Jdett  342. 

Si  Vbitdbb  is  not  Bovnd  to  Resoind  as  Soon  as  an  Oooasion  Abisbi  if  his 
right  to  do  so  depends  upon  a  continuing  default  upon  the  part  of  his 
vendor,  as  upon  an  inahility  of  the  latter  to  make  the  title  for  which  he 
has  covenanted,  hut  may  in  such  a  case  for  a  time  waive  his  right,  and 
afterwards,  while  the  default  yet  continues,  may  assert  it  and  rescind  tba 
contract.    Bryan  v.  LqfiuSf  242, 

4,  Vbnbbb  is  not  Bound  to  Suiuusndbr  Possbbsion  prior  to  claiming  a  right 
to  resoind  a  contract  of  sale,  where  large  payments  have  heen  made  l^ 
him  upon  the  land,  which  he  can  not  recover  from  his  vendor,  owing  t» 
the  latter's  insolvency.    Id, 

&  Vbnbbb  must  bb  Dbobbed  to  Subbbndbb  Possbsbion  npoii  the  contracl 
of  sale  heing  declared  rescinded  at  his  instance,  in  a  suit  brought  to 
compel  its  specific  performance  by  him.    Id, 

6L  Vbndbb  must  Aoooukt  vob  Rbnts  and  Pbofits  upon  his  contract  of  sals 
being  declared  rescinded;  but  he  is  entitled,  where  the  rescission  is  at 
his  instance  and  on  account  of  default  in  the  other  party,  to  a  retom  of 
the  purchase  money.  He  is  also  entitled  to  have  the  value  of  any  perma- 
nent improvements  which  he  may  have  put  on  the  land  set  off  against 
the  rents  and  profits  of  the  land,  provided  they  do  not  exceed  in  value 
the  amount  of  such  rents  and  profits.    Id, 

t»  YavDBB  UPON  Rbsoission  or  Contbaot  or  Salb  mat  Look  to  thb  Land  as 
security  for  the  repayment  of  any  balance  which  may  be  found  due  him, 
upon  the  accounting  between  himself  and  the  vendor,  in  case  the  personal 
estate  of  the  latter  is  insufficient  to  discharge  such  balance.    Id, 

••  Wbittbn  Aorbbmbnt  bob  Salb  or  Land  mat  bb  Dischabobd  bt  Paboi 
AoBEBMBNT  between  the  parties,  without  canceling  the  articles  or  sur- 
rendering posseesion  so  as  to  defeat  an  ejectment  to  enforce  specific  per^ 
formance  brought  by  the  vendee  against  subsequent  purchasers  from  tba 
vendor.    Bojfce  v.  MeCvUoch,  35. 

••  Bbsoission  or  a  Qotxtklcs  fob  thb  Salb  or  Lands,  l^  the  vendee,  does 
not  follow,  unless  he  performs  or  offers  to  perform,  on  his  part,  and 
abandons  the  possession  of  the  land  to  the  vendor.    Dumam  v.  Jtter^  342. 

10.  Abandonmbht  or  Possbssion  bt  tsb  Vbndbb  is  not  Kbobssabt  to  the 
rescission  of  a  contract  for  the  sale  of  lands,  where  the  vendor  is  insolv- 
ent, and  unable  to  make  title.    Id, 

IL  Vbndob  mat  Rescind  Salb  or  Qoods  Obtainbd  bt  Fbaud  or  false  rep- 
rosentations  as  against  the  fraudulent  purchaser  or  any  one  ir^^**"f*^f 
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SALES. 

X  Law  iMnoiWiBSAvrrorTRuinrSAUior  CmjOTEL^wVUk 
bteofcMfamadiate^,  if  ttevandorhMnotMa,— J,  HiMiiniibfa 
MM  Iks  steteto  of  Imritittopi  hegiiMi  to  mn  fran  ttt  tfaM  of  «Bt 
Okmeettarr.  Yf^byiiu^  499. 

H  Iv  AV  Aatoum  Saui  with  Waxrabtt  wbxbb  chsbb  n  bo 

AOBBiifEitT  bj  tiM  vendor  to  take  huA  the  articlei»  tiie  ir«odM  bp8t  it 
kb  Mtion  npoo  tiio  wananty  for  any  nnaoandiieoi  of  tiie  sitidfli*  vnlm 
tba  Tcndor  kiMir  of  aoch  «t  the  time  of  the  sale.    AUm  ▼.  ^miemn^  197. 

Si  Iv  A  WABftASTT  Salb  GoHDrnovKD  TO  BsnTRir  THE  AxroLMB  vpoa  a 
hnaeh  of  the  warranty,  an  offer  to  retom  U  eqnivaknt  to  an  aooeptanoa 
hythoTvndor;  the  aale  is  thereby  reacinded  and  the  ireodeeinayinaintahi 
an  aotion  for  money  had  and  reoeiTed,  or  deCend  an  aotion  hnn^  ior 
At  pnrohaee  money.    Id, 

See  ABSiomsHTB,  1;  lHVAHor»  1. 

SCHOOLS. 

L  FMMIBDINOfl  OF  SOHOOL  DlSTBIOT  MXETDTO  ABS  VoiD  wksf  tho  Slrtnli 

raqnirea  aeren  days'  notice  of  the  meeting  to  be  giTen,  and  on^  rfz  daiy^ 

notice  la  given.    ffuiU  t.  School  Dutriei,  2S&. 
t.  Wbeeb  Sxatutb  Rbquires  Warrant  iob  Sohool  Dotbiot  Hbbiibo  to 

•pecify  the  bnaineas  to  be  done  at  auch  meeting,  no  boaineoi  not  oo  ip0^ 

tiled  can  be  legally  tnuiaaoted  thereat.    Id, 
t.  School  Dibtbiots  abb  Quasi  Cobpobationb.    OaMU  ▼•  Dudieift  7fiOL 
4,  BzaounoK  AOAnrsr  School  Distbict  mat  bb  Lktibd  ov  LnuvnNTAS 

Pbofbett  of  an  inhabitant  of  the  district,  in  Maaaarhnaetta,  wtthovl  finl 

naorting  to  corporate  property.    Id. 

See  Easbhbnts,  8»  4^ 

SCIRE  FACIAS. 
See  COBTOBATIOHB,  13;  JuDOiODrair  29. 

SEAWORTHINESS. 
See  Insubancb— -Mabzhb,  1L 
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SEDUCTION. 
8m  Qvabdian  axtd  Wabis  S. 

SEISIN. 
8m  OoTsvAim,  8-&' 

8EBVITUDBS. 

8m  KAftBMKwra. 

SET-OFF. 
8m  NioonABUB  iNBTBuicxNTB,  82;  Toll. 

SHERIFFS. 

!•  Bekbjfw  ouaas  vor  to  bb  Lzablb  in  Vikdictivb  Damaob  wliere  1m  hai 
great  diffioalty  in  aaMrtaining  the  title  to  the  property  SMsed;  bat  b«  la 
liaUa  for  the  yalne  of  the  property,  and  the  plaintiff  can  not  be  ooonpeUad 
to  rest  satisfied  with  the  price  at  which  the  sheriff  sold  it.  Dupemm  ▼• 
Van  indUe,609. 

%  Lboalitt  of  Acts  of  Mabshals  of  thb  United  States  wiU  be  inquired 
into  when  their  proceedings  form  a  link  in  the  chain  of  title  setup;  sooh 
marshalsi  in  exeoating  the  process  of  their  comts,  are  bound  to  oonfons 
to  the  state  laws.    Lowry  y.  EruAn^  550. 
8m  Attaohmskib,  13;  Exboutions,  2,  3,  19-22,  84;  PBoai88»  % 

SHIPPING. 

1.  OwNBB  OF  Vbbsbl  IB  LiABLB  FOB  SupPLiBS  famished  for  her  um  l^tlia 
master's  orders,  where  the  credit  is  not  expressly  glTen  to  some  one  dse^ 
DtiffY.  Bayardt  73. 

S.  OwvESL  OF  Vbssbl  Liablb  fob  Sufpubs  m  He  Who  has  Cohtbol  abb 
Makaobmbnt  of  her  and  the  right  to  receive  her  earnings,  haying  alM 
some  claim  or  title.  Therefore,  a  mere  mortgagM  or  pledgee^  having  na 
control  of  the  navigation  of  a  vessel  or  right  to  her  earnings,  Is  not  liable 
for  supplies.    Id, 

t.  OwBBB  OF  Vessel  is  hot  Liable  on  Bottombt  Bond  given  by  the  masterp 
unless  the  necessity  of  a  loan  at  the  time  it  was  made  is  shown.  OUwk 
V.  Laidlaw,  626. 

4b  BoxD  Itself  is  not  Evidence  of  Necessity  of  a  Loan,  nor  of  the  ab> 
seuM  of  other  means  of  obtaining  the  money.  This  must  be  showB 
atttnuie,  and  otherwise  than  by  the  assertion  of  the  master,  as  he  ean  nol 
acquire  an  authority  from  his  own  assertion  only.    Id, 

Sm  Bills  of  Ladino;  Common  Cabbibbs,  4. 

SLANDER. 

JLOnOBABLB  WOBDS  HAVING  ItEFEREiiCE  TO  THB  SlANDBB  CoMPLAIRBD  OF 

may  be  given  in  evidence  for  the  purpoM  of  showing  malice,  even  thoagh 
tii^  were  uttered  after  the  commencement  of  the  action,  and  paitioii- 
larly  when  the  intention  with  which  the  words  charged  in  the  deelsn^ 
tion  were  spoken  is  donbtfuL     McIrOwe  v.  Twrng^  443. 

SLAVES. 
8m  Ikfahot,  & 
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mder  him  with  notice  of  the  fraad,  if  he  does  eo  in  ft 
after  knoiHedge  of  the  frand.    Ilqfinan  ▼.  NoUe^  71L 

See  Salis,  3. 

BBSIDENCS. 
See  DoioaiXA 

BBTBOSPECriVJfi  LAWS. 
8ee  OoMHi'iTUTioyAL  Law,  L 

BEVEEtSIOKB. 
8ee  8EA.T0TB  of  LDazAnoin^  <  & 

BIPABIAK  OWKEB& 
See  WATSBOOUBsn. 

SALES. 

'I.  Law  Iicnm  Wabbartt  of  Title  in  Saub  of  Geattbe^  whidi  wunn^ 
is  broken  immediately,  if  the  vendor  has  no  title,  and,  thewfora,  in  aaeh 
oaae  the  atatnte  of  limitatlona  begins  to  ran  from  the  time  of  the  sale. 
OkamcOar  ▼.  Wiffgini,  499. 
&  Iv  Av  AaaoLim  Saui  with  Wabbaktt  whxbi  tbxbm  n  no  Subsbqusbt 
AouDaoNT  by  the  vendor  to  take  back  the  articlea,  the  vendee  ia  pat  to 
his  action  npon  the  warranty  for  any  nnsoondnees  of  the  artidles,  unlnai 
the  vendor  knew  of  each  at  the  time  of  the  sale.    Aden  v.  Andenomf  197. 

'.&  Li  a  Wabbantt  Salb  Conditionbd  to  Rxtubn  thm  AanouB  npon  n 
broach  of  the  warranty,  an  offer  to  retom  is  eqaivalent  to  an  aooeptanoa 
by  the  vendor;  the  sale  is  thereby  rescinded  and  the  vendee  may  mamtain 
an  action  for  money  had  and  received,  or  defend  an  aotian  broa^  lor 
4he  parohaae  money.    Id, 

See  AflaiONXsNTB,  1;  Infancy,  1. 

SCHOOLS. 

L  FB0CnDD>IN08  OF  SOHOOL  I>I8TRI0T  MXXTINO  ABB  VoiD  whSTO  the  sMoftt 

requires  seven  days'  notice  of  the  meeting  to  be  given,  and  only  dz  dayiP 

notice  is  given.    Hunt  v.  School  DtBtriet,  225. 
t.  Wbkbb  Statutb  Rbquhues  Warbant  fob  School  Dnmuor  Mjanvo  ta 

specify  the  businees  to  be  done  at  such  meeting,  no  boaineBS  not  ro  speo- 

itied  can  be  legally  transacted  thereat.    Id. 
H  School  Distbictb  abb  Quasi  Cobpobationb.    CfoMl  v.  Drndkif^  IfStk 
A,  BzBOunoN  against  School  Distbict  mat  bb  Lbvibd  on  LnnvmuAS 

Pbofbbtt  of  an  inhabitant  of  the  district,  in  Massafthnaetts,  without  tint 

rsaorting  to  corporate  property.    Id, 

See  Easbmbnts,  3,  4. 

SCIRE  FACUS. 
See  Gobpobations,  13;  JuDOMBan,  28. 

SEAWOBTHINESS. 
See  Inscbangb— Mabinb,  1L 
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SEDUCTION. 

8m  GvABDIAX  AlTD  WlSD,  %, 

ssism. 

866  CoyvsAim,  8^' 

SBBVITUDES. 

866  Eassmbntb. 

SET-OFF. 
866  NiooTiABLi  iMsiBuxEinra,  82;  Toll, 

SHERIFFS. 

!•  Shibzfv  ouobs  hot  to  bb  Lzablb  in  ViNDionvB  Damaqwb  wh&n  h&  hat 
grwt  diflSonlty  in  aaoertainiDg  the  title  to  the  property  aeiied;  bat  Im  Is 
liable  for  the  valae  of  the  property,  and  the  pUuntiff  cm  noibe  oompeUad 
to  rest  aatiafied  with  the  price  at  which  the  sheriff  sold  it.  Dt^perrom  ▼• 
Van  WiekU,  609. 

%  Lbgautt  of  Aors  of  Mabbhals  of  thb  United  States  will  be  inqnlrsd 
into  when  their  proceedings  form  a  link  in  the  chain  of  title  setup)  aaeh 
marshals,  in  exooating  the  process  of  their  courts,  are  bonnd  to  oonf ona 
to  the  state  laws.    Lowry  r,  Erunn^  666. 
See  Attaghmsntb,  13;  ExxounoNS,  2,  8,  19-22,  84;  PBoan8|  2. 

SHDPPmO. 

1.  OwirxB  OF  Vebsbl  n  Liablb  fob  Sufflixs  fanushed  for  her  use  bjtha 
master's  orders,  where  the  credit  is  not  expressly  giTen  to  aoma  one  daab 
Duffv.  Bayard^  73. 

ii  OwNEB  OF  Vessel  Liable  fob  Supplies  is  He  Who  has  Gohtbol  abb 
Mavagbuent  of  her  and  the  right  to  receive  her  earnings,  having  also 
some  claim  or  title.  Therefore,  a  mere  mortgagee  or  pledgee,  having  no 
control  of  the  navigation  of  a  vessel  or  right  to  her  earnings,  is  not  liable 
for  supplies.    Id. 

tb  OwNEB  OF  Vessel  is  not  Liable  on  Bottombt  Bond  given  by  the  master, 
unless  the  necessity  of  a  loan  at  the  time  it  was  made  is  shown.  OIorA 
V.  Laidlaw,  626. 

4i  Bond  Itself  is  not  Evidence  of  Necessitt  of  a  Loan,  nor  of  the  ab* 
senoe  of  oth«r  means  of  obtaining  the  money.  Tlus  must  be  showm 
ottwwfe,  and  otherwise  than  by  the  assertion  of  the  master,  aa  he  can  nol 
acquire  an  authority  from  his  own  assertion  only.    Id, 

See  Bills  of  Lading;  Common  Cabbiebs,  4. 

SLANDER. 

AonOHABLB  WOBOS  HATING  RbfEREMCE  TO  THB  SLANDEB  CoKFLAINID  OV 

may  be  given  in  evidence  for  the  purpose  of  showing  malice,  even  thoii|^ 
ihej  were  uttered  after  the  commencement  of  the  action,  and  partion- 
larly  when  the  intention  with  which  the  worda  charged  in  the 
tfton  were  spoken  is  doubtfuL     McInUrt  v.  IVwii^,  448. 

SLAVES. 
See  Infahot,  A. 
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SOYEBEIGirrT. 

PKuwsa  TO  Imamm  Lead  M nriB  oir  tkb  Pubuo  Laxb  not  nbiocl  to  catqrt 
doos  not  mide  in  the  president  of  tho  United  Stetee,  either  hj  tMm  of 
hii  office^  or  from  aote  of  oongraee.    Lorimier  t.  LewU,  461. 

See  EsoBBAT. 

SPBdFIO  PEBFOBMANCB. 

L  ▲  Bnx  fOB  Sraomo  Pbbjobicanoi  Ib  addreaeed  to  the  aonnd  Itpl  diMr» 
tfton  of  the  oonrt.  It  ie  not  neoewMy  to  anthoriae  iti  denial  that  a» 
agreement  ia  ao  tainted  with  frand  that  it  may  he  deoreed  to  be  oan- 
oded;  and  it  is  requisite  to  its  being  granted  that  the  agreement  ahoold 
have  been  entered  into  with  perfeot  fairneea,  and  without  misappreben- 
sloBt  misrepresentation,  or  oppression.    FrtAf  ▼•  Battanee^  400. 

IL  Av  AoBnacnrr  Inbuokd  by  a  Mdtaks  of  Fact  of  one  of  the  partJei^ 
will  not  be  spedfioally  enf oroed  against  him  In  eqnity.    Id, 

t»  ApnjOAnoN  to  Entobob  SpBOxno  Pbriobmancb  of  a  oontraot  ie  addrsssed 
to  the  aomid  discretion  of  the  oonrt,  and  will  never  be  allowed  where  ts 
do  80  would  be  ineqnitaUe  to  the  other  party  to  the  oontraot  BrytmT. 
LqfiuB,  242. 

i>  Vbhdbb  will  hot  bb  Compbllbd,  after  eight  years  of  default  upon  the  part 
of  hia  vendor,  during  whieh  time  the  latter  has  been  unable  to  oomply 
with  his  ooTenants,  and  during  which  the  land  has  depreciated  greatly 
in  Talue,  to  an  execution  of  his  contract  of  purchase.    Id, 

i.  AOKBBMBWT  TO  MaKB  A  CBBTAIN  DIVISION  OF  PbOPBBTT  BT  WILL»  UpOD 

a  sufficient  consideration,  ie  valid,  and  may  be  enforced  in  a  court  of 
equity  against  the  estate  of  the  decedent,  if  not  complied  with.  Crete 
T.  A'vylei,  IM. 

8TATUTB  OF  FRAUDS. 

1.  Pabol  Gohtbact  fob  Salb  of  iMFBovBMBzns  ON  Pitblio  Laitd  ia  validi 

such  contract  not  being  within  the  statute  of  frauda.    JSkkq/ont  t.  Hth 

liek,4S8. 
t.  BsFDBAL  OF  Onb  Dbfbndakt  TO  Plbad  Statutb  OF  FRAUDS  080  not  affcol 

the  rights  of  hii  co-defendants  who  rely  upon  and  dalm  the  proteotion  of 

the  statute.    Petty  v.  Petty,  601. 

IL  PUBCHASEB    HAVIKO  PaID    MONBT    027    OONTRAOT    WITHIN    StATOTB    OF 

FRAUDS,  either  to  the  vendor  or  to  a  third  person,  to  be  paid  to  him  on 
the  execution  of  a  conveyance,  can  not  recover  the  same  on  the  ground 
of  the  invalidity  of  the  contract,  if  the  vendor  is  ready  and  wHting  to 
perform  it.    Ooughlin  v.  Kwnolee,  759. 

STATUTE  OF  LIMITATIONS. 

1.  Statutb  of  Lixitations  that  must  Qovebn  is  That  of  thb  Fobum,  and 
not  that  of  the  place  of  the  contract.    Broum  v.  BiekneUf  299. 

t.  Pbovision  PoarpoNiNo  the  Running  of  thb  Statutb  until  the  defendant 
comes  into  the  state,  where  he  ia  without  the  state  at  the  time  that  the 
cause  of  action  accrues,  applies  to  the  case  of  defendants  who  were  non- 
residents at  the  time  that  the  cause  of  action  accrued.    Id, 

IL  No  Pbbsobiption  Bboins  to  Run  until  Right  of  Action  Aoobubs,  and 
no  right  of  action  accrues  until  injury  Ib  Inflicted.  IlorUm  v.  VdenUm^ 
220. 
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4»  Tkm  Statute  of  Ldhtationb  Don  not  Buir  ▲OAnm  BsTEBnoimw  oe 
SncAiNDXft-KXV  during  the  exiBtenoe  of  th«  partienlar  attate.  MeOcrrp 
T.  iTIn^,  106. 

i.  KO  FUnUlCFTION  OV  a  DxSD  OB  QbaNT  ABISn  AOAIiniT  BlMAIHDia-MKir 

or  veyenioneni  by  an  advene  poaooMion  of  twenty  yem  or  more  during 
the  oontinnanoe  of  a  partioalar  estate.    Id. 

••  OovFiBMATXoH  BT  THK  Unitid  Statxs  OF  A  CoHcnflzoK  OF  Lahsb  granted 
hy  the  Spaniah  govenunent,  will  not  prevent  title  under  the  atatate  of 
Umitationa  from  aooruing  in  favor  of  an  advene  poeeeeior,  during  the 
time  each  land  was  subject  to  Spaniah  Juriadiotion,  although  the  atatate 
did  not  completely  run  nntU  after  the  conoeasioii  waa  oonfirmed.  TSOoi* 
aofi  V.  Kamedy^  Z^, 

7.  Kbw  Tobs  Statutb  of  Ldotatioks  D0I8  NOT  Ataiii  Dkbiob  Wbo  WAa 
AB8BMT  FBOM  THM  Statb  while  the  claim  waa  running.    Com  t,  (M^ 

tb  Seatutb  of  LmiTATiom  does  not  Bun  AOAnm  ADiiinBnusoB%  Olaim 
againat  hia  iateatata^  eatate,  beoanae  he  can  not  ane  himaelf.    AM  t. 

STATUTES. 

L  AcnsBuiASixoionEBSAMBSuBjacT-iCATTiByandpaaBedontbeaaiiiadaT 
ahoold  be  ao  eonatmed  aa  to  give  them  both  effect.  XorMer  t.  Ltfiek^ 
461. 

%  Ofonfoxmnxm  of  Statuts  of  a  Statb  bt  Goubib  of  tbax  Sxaxi  muat  be 
followed  in  ooorta  of  other  atatea.    Com  v.  Ofukmtmf  47. 

IL  8XATO*BOF8oUTHGABOLINARl8PB0nNODBVI8l8TOBABZABMb0rt0thair 

mother,  by  their  father,  conaidered  and  conatmed.    Lowry  t«  Brmdhy^ 

14a. 

See  Asmaaa  PoaanaoN,  8;  Gomauiiiib  7. 

STBEBTS. 
See  C0BPOBATION8, 14. 

SUBSCBIFTION. 
See  O0BPOBATION8,  2,  4»  10. 

SUNDAY. 

See  GONTBAOTStS. 

SUPERSEDEAS. 
See  Pbocbbs,  2. 

SUEETYSHIP. 

Wbebb  Subett  has  Paed  Monet  fob  his  Pbinodal,  the  ohanoelliir  haa 
original  Juriadiotion  to  decree  the  repayment  thereof  1  and,  where  there 
ia  no  peraonal  eatate,  he  may,  without  any  Judgment  at  law,  aet  aaide  a 
fraudulent  conviqraDoe,  and  aabject  real  property  to  auoh  repajyment. 
Partlow  V.  Lanet  479. 

See  Abbisbation  and  Awabd;  Offioes  and  Oinana^  t. 

SURVEY. 
See  BviDBNCB,  15;  GBANn. 
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TAXATION. 

WiURB  Two  Pbrsohb  Owh  DxynBXxrr  Paris  or  tbb  Saio  Lot  or  Laito^ 
and  one  payi  the  taxes  on  his  part,  bat  the  other  faQs  to  pay  his  tazes» 
allows  his  part  to  be  sold,  bays  it  in  at  the  sale,  and  takes  the  collector^ 
deed  therefor,  he  thereby  acquires  only  the  title  to  the  part  prarioosly 
owned  by  him;  and  if  his  interest  had  been  previously  severed,  in  faot, 
the  title  aoquired  by  the  tax  deed  does  not  again  make  him  a  leaaat  im 
•oommon.     WUUurd  v.  Strong,  240. 

Bee  KucuTOBS  avd  ADimnaTBATOBSy  11. 

TENANCY  IN  COMMON. 

See  CO-TSVAHOT. 

TOLL. 

t.  Pabtt  UaiMO  Gakal  or  Cobfobation  ib  Bstoppkd  to  Dbht  its  Rioar 
TO  Toix,  and  can  not^  in  an  action  for  such  toll,  set  up  the  defense  thai 
the  oorporation  has  not  oomplied  with  its  act  of  Inoorporatioa  in  the 
oonstruction  of  the  canal,  though  the  act  declares  that  such  failure  shaU 
render  it  void.    Proprietors  v.  Neweomb,  778. 

^t.  Waot  or  NonoB  or  Ingreasb  or  Toll  by  a  canal  oorporation  is  no  d^ 
feose  to  an  action  for  the  increased  toll,  where  the  defendant  has  oon- 
tinued  to  use  the  canal  without  inquiry  as  to  the  rate  of  toll.    IcL 

^  EviDKirox,  nr  Aonov  roB  Toll,  or  Damaob  to  DERNDAifT  by  reason  of 
the  failure  of  the  oorporation  plaintiff  to  construct  its  canal  according  io 
law,  is  inadmissible  in  mitigation  of  the  recovery  or  by  way  of  set-ol^ 
such  injury  being  one  whidi  the  defendant  suffers  in  oomx  on  with  tho 
public,  and  for  which  no  action  lies.    Id. 

4.  IiTDUXATUB  Absumfstt  Libs  roB  Toll.    Id, 

TRESPASS. 

1.  Srtlbm BUT  AND  Rblbasb  or  TBB8PA88  by  which  the  goods  of  a  party  avs 
carried  away,  necessarily  operates  as  a  transfer  of  the  property  io  the 
trespasser.    Bradleif  v.  BajpUon,  582. 

f.  Rbuusb  or  Tbispass  bt  Onb  Tbnant  nt  common  Binm  Co-tbhant,  b^ 
cause  in  cases  of  trespass  their  right  to  compensation  and  their  remedy 
is  Joint.    Id, 

t.  In  AonoNs  aoainbt  Sbybbal  Dbtendants,  roB  thbib  Joint  TBBBPAn» 
damages  may  be  severed  and  apportioned,  according  to  the  degree  aad 
nature  of  the  offense  committed  by  each.     Smith  v.  Sin^^etou,  122. 

4,  Mbabubb  or  Damagbs  in  Tbespass  for  Cdttino  Obabs  and  selling  itoa 
execution  against  a  debtor,  without  lawful  authority,  is  the  value  of  the 
grass  after  it  is  converted  into  hay,  without  any  deduction  for  the  ex* 
pense  of  curing  it,  where  that  expense  is  included  in  the  costs  taxed  and 
oollected  on  the  execution.    Bet^amin  v.  ^Bei^fa$nim,  884^ 

M»  Ant  Intbbfbbbnob,  howxvbb  Slight,  which  UNLAwruLLT  DunuBM 

Anothbb  bi  the  enjoyment  of  his  property,  is  a  trespass.    Jtanci  t«  Sm^ 

yeNf,62B. 

Bee  Attaohmbnts,  13;  Exioution»  14 

TROVER. 

See  CO-TBNANOT,  2. 
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trusts  and  tbustebs. 

!•  Tbubtib's  Aookptanob  is  not  Esssntial  to  thb  BxnmicB  ov  a  Tbur. 

I%dd  ▼.  ArrowtmUh,  185. 
•2.  A  Court  of  Chanokbt  will  Bzaoun  Tbubt  whether  the  tnistee  MMnti 

or  not.    Id. 
X  A  Tbustu  n  not  PmMiTrBD  vr  a  Covbt  of  Cbanoert  to  But  th« 

tmet  fund  for  hia  own  benefit,  without  the  oonaent  of  the  benefioMffjy 

which  mnet  be  eleerly  proved.    If  he  doee,  he  still  holds  sabjeot  to  the 

tmst.    Id* 
4.  Trustki  mat  Rboovnb  in  Bjxotmsnt  against  his  Cestui  qui  Tbubt, 

Beach  ▼.  Beadi,  204. 
•S.  Wbbbb  Tbustns  is  undke  no  Oblzoation  to  Conynt  to  a  defendant^  th« 

jnry  will  not  be  directed  to  preeome  a  oonTeyance  to  him.    Id, 
^  T^usm  WILL  BN  CoNsmxBSD  AS  Taking  Lbgal  Titlk,  when  it  becomes 

necessary  that  the  title  shoald  be  vested  in  him  in  order  to  exeoate  tha 

declared  parpoees  of  a  will.    Morten  ▼.  Barrett^  575. 
'flee  Easkmxnts,  4;  Husband  and  Wifb,  4, 13,  15,  16;  Pabtnbbship,  18,  li. 

USAGE. 

t.  CuSrOMB  ABB  XITHXB  GXNXRAL  OB  PaBTIOULAB.     Bo^JUk  ▼.  FoX,  OIL 
^  ObNXRAL  CuSfOMS  ABB  SuCH  AS  PBXVAIL  THBOUGHOUT  A  COUNTBY,  Slid 

become  the  law  thereof,  and  their  existence  is  to  be  detennined  by  the 
court;  particular  customs  are  such  as  prevail  in  some  county,  city,  town* 
pariah,  or  place,  and  their  existence  Ib  to  be  determined  by  a  Juiy  upoa 
proof.    Id. 

Jb  CoDBT  MAT  Oysbbulb  A  Pabtioulab  Cu&toic,  if  it  be  against  natural 
reason.    Id. 

4b  UsAOxs  OF  Tbadboan  Nevxb  bb  Allowxd  to  Opxbatb  against  an  express 
contract.    Id* 

Ik  Elnowlbdob,  befhxb  Bkfbbss  OB  lupuxD,  OF  A  Pabhoulab  Custom,  most 
be  shown,  in  order  to  bind  a  party  to  a  contract  by  it.    Id, 

«€.  Rxasonablknbss  of  a  Custom  is  a  Qubshon  of  Law  fcnr  the  court  to  de- 
cide.   Id, 

VENDOR  AND  VENDEE. 

'!«  Convbtangb  Pubpobtino  to  Convbt  a  Qbbatbb  Ebtatb  than  thb 
Obantob  Has,  passes  the  estate  that  be  possesses.  McOorry  ▼•  Kky(f% 
Htirt,  105. 

"%,  COYXNANT  TO  QlVB  ''ClKAB  DeBD,"  VbNDOB  HAVING  A  LiFB  ESTATB  ONLY 

in  the  land,  which  is  known  to  the  reDdeo,  entitles  the  vendee  to  a  life 
estate  only,  and  in  case  of  a  breach,  even  though  the  measure  of  dam- 
ages is  the  value  of  the  land,  it  is  the  value  of  the  life  estate,  and  not  of 
the  fee,  which  is  to  govern.    Rohr  v.  KhuU^  53. 

JL  Pubohasbb  of  Laitd,  Knowing  thb  Titlb  to  bb  Dbfbotiyb,  takes  the 
risk  u|  on  himself.    Id, 

4»  SuBSXQuxNT  Titlb  Aoquibbo  by  thb  Obantob  undbb  a  Quxtqlaim 
Deed,  does  not  inure  to  the  benefit  of  the  grantee.  TUZotoon  v.  JTeii- 
nedf,33Q, 

4L  Rbfusal  of  thb  Vendob  to  MaxxTitlb  on  Demand  warranta  the  vendee  in 
bringing  an  action  on  the  contract  for  the  breach  thereof,  althon^  sneh 
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action  does  not  naoeMnilj  sappoee  the  oontnct  to  be  at  an 

Sea  OofVUTAim;  Damaoxb;  Easexkiits,  2;  Lmm;  RwMioiii  ov  OoHnuunsii 

Snomo  PiRfOBMAiroi,  4. 

VKNUK. 
See  JuDOMBHTBy  28, 24. 

VERDICT. 
8aa  CtonwiT,  Law,  17;  BviDKiroB,  3;  Jvar,  3;  Naw  Tbui«  I« 

VOLUNTARY  CX)NVEYANGBS. 
Bee  AnAOHMsiiTB,  8|  9. 

WAIVER. 

BMNMOXUBIAlKSTRUHIMn,  1%  SOl 

WARRAKTa 
BeePBOosaa. 

WARRANTY. 
8aa  Awffmnnffia,  1;  GovnrAirra,  1,  2,  6;  Estoppel,  1;  Ihfahot;  8aui» 

WATERCOURSES. 

1.  BfSBT  BfFAitTAW  OwKKB  HAS  Eqval  Rzght  TO  Usi  OP  Waxbb  in  a  naft- 
nxal  stream  running  through  his  land,  for  every  nsefol  porpoae  to  iHiioh 
it  eaa  be  applied,  as  it  is  wont  to  ran,  without  diminution  or  alteration, 
bat  he  can  not  nse  it  to  the  prejadioe  of  any  proprietor  above  or  below 
him,  nnloss  he  has  acquired  a  right  to  do  so  by  grant,  licenae,  or  prescrip- 
tion.    WadwMirih  v.  TiOxn^Mti^  391. 

IL  BiPABiAK  Owmoi's  Right  to  Usx  op  Water  kot  an  EASEifEirT.~Tbe 
light  of  a  riparian  owner  to  the  use  of  water  flowing  in  a  natoral  stream 
tfaroogh  hii  land  is  not  an  easement  or  appartenance,  bat  is  annexed  to 
the  soil  and  is  parcel  of  the  land.    Id. 

t.  RiPABZAV  Pbopriitob  MAT  UsE  Wateb  IK  Stbbam  pob  BoiCEerno  and 
onlinary  purposes  and  watering  stock,  without  being  liable  to  a  propri* 
etor  below  for  a  consequent  diminution  of  the  water,  if  the  right  be  rea- 
sonably and  properly  exercised.    Id, 

An  Use  op  Abtipicial  Aqueduct  to  conduct  to  one's  house  or  bam  the  water 
in  a  stream  running  through  his  land,  which  he  has  a  right  to  use,  does 
not  render  him  liable  to  a  proprietor  bplow  him  on  the  same  stream,  if 
the  right  is  not  abused  by  using  more  than  his  fair  proportion  of  the  wa- 
ter, and  unnecessarily  depriving  the  lower  proprietor  of  water  which 
would  otherwise  come  to  his  land.    Id, 

i.  Lobs  op  Water  Merely  Incidental  to  the  Proper  Use  and  enjoyment 
of  it  by  a  riparian  proprietor,  as  by  permitting  it  to  escape  through  pen- 
stocks from  an  aqueduct  employed  to  conduct  it  to  such  proprietor's 
house,  in  order  to  prevent  freezing  or  stagnation,  is  not  an  injurious  dl- 
maion  rendering  the  party  liable  to  a  lower  proprietor,  although  tht 
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water  so  eacapxxig  b  permanently  diverted,  If  there  ie  no  oareMonable 
nee  or  nnneoeeiary  waste,  which  is  a  question  for  the  Jury  upon  all  the 
feots.    l€L 

t,  BlPAKIAV  PbOPBXBTOB  MAT  APPBOPBIATB  WaTIB  AT  LOWXE  PLAGB  OH  falfl 

premieee  than  the  point  at  which  the  stream  in  ita  natonU  flow  would 

enter  the  land  of  a  proprietor  below  him,  if  there  is  no  unreasonsbls  or 

excessive  use  or  mmeoessaiy  waste.    Id, 
7.  Owmm  or  Lakd  mat  Divert  Watkb  or  Stbsax  flowiog  thioQ^  ii»  pro* 

vided  he  returns  the  water  to  the  same  channel  before  it  reaohei  the  land 

of  the  proprietor  below.    Norton  v.  VoUnUnef  220. 
tb  Whirs  0ns  Diverts  nrro  Nsw  Chanksl  Watkr  of  Qtbeam  numing 

thiOQ^  his  land,  and  then  obstructs  this  new  channel  so  ss  to  cany  off 

the  water  in  an  entirely  di£ferent  direction  from  that  in  which  it  ran  be> 

lore  the  diversion,  a  right  of  action  accrues  to  the  proprietor  below,  who 

Is  Injured  thereby.    Id, 
i,  HsiB  or  LsBBSs  vor  Tsars,  or  Lor  FROHmro  on  Katioablb  Stbsaic, 

is  not  a  riparian  owner  within  the  meaning  of  the  Maryland  act  of  17i& 

CSos^  V.  Ifdo€9^  668. 
10.  BioBT  TO  BAvs  A  NATURAL  Stbbam  or  Watbr  Fuyw  Frbblt  ovw  tbs 

land  of  a  lower  proprietor,  carries  with  it  the  ri^t  to  enter  on  the  land 

below  to  deanse  out  the  stream  and  remove  obstruotiona.    PreBOoU  r. 

inStoau^  688. 
8m  OoBroBATioin*  14|  Basbmshtb,  2;  GbabtBi  18;  iMrBOTBiaDnRi;  Fu> 

aOBZPTIONt  7. 

WAYS. 
Bee  Basbmsnti,  MK. 

WIFE'S  BQumr. 

See  Husband  and  Wm^  17* 

WILLS. 

L  Tbsbb  n  BO  PBanmraoN  that  Party  Makokq  Wni.  n  Sabs,  as  tbsrs 
Is  in  tha  ease  of  other  instruments;  but  the  sanity  must  be  proved. 
OerrUh  v.  ^cuon,  589. 

SL  In  Obdbr  to  Gonbtituts  an  Instrument  a  Will*  the  jury  must  be  satis* 
fied  from  the  proof  that  the  testatrix  knew,  at  the  time  of  execution  ol 
the  instrument,  that  it  was  her  will;  the  legsl  presumption  that  a  party 
knows  the  import  of  a  paper  signed  by  him,  Ib  not  suffident.    Id. 

1.  Inbtruxsnt  is  not  a  Valid  Will  when  it  does  not  appear  from  the  testi* 
mony  that  the  iustmment  was  spoken  of  by  any  present  as  a  will,  or  that 
its  character  was  then  mentioned,  but  that  nothing  was  said  about  it^  Lk 

4.  Bulb  Nemo  est  Raotss  Vivsntis  does  not  Apply,  when  it  is  apparent 
from  the  will  who  were  intended  by  the  wUl  to  be  the  recipients  of  the 
testator's  bounty.    Morton  v.  BarreU^  575. 

Ai  Interprbtation  or  DouBrruL  Clause  in  Will,  will  be  sought  by  consld* 
ering  it  in  connection  with  the  other  clauses,  and  by  an  examination  of 
the  main  designs  of  the  testator,  ss  manifested  by  the  whole  instrument 
when  a  literal  construction  of  the  clause  would  conflict  with  tha  inten* 
tion  of  the  testator.    M 
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A.  CuuB  IummoN  of  the  Testator  should  Pbkvail,  though  it  would  le- 
quire  loine  departure  from  the  literal  couetruotiQQ  of  one  of  the  ckuMe 
in  the  wilL     I(L 

7.  Lboaot  is  not  Lapsed  bt  Death  or  Lboatbb  before  the  death  of  the  teeta> 

tor,  when  the  income  of  the  property  only  is  bequeathed  to  tiie  legatee 
and  the  principal  is  given  to  others  in  trust  on  his  death.    Id. 

8.  The  Disclaimeb  bt  the  Devisbe  or  a  Fbbbhold  Estate,  to  be  of  anj 

effect  in  concluding  him,  must  be  in  writing.    Bryan  v.  Hyrt^  246. 
0.  Codicil  and  Will  to  which  it  is  Ankezed  mttst  be  Tajebv  Together 
and  construed  as  one  instrument.    BeaJU  v.  Oimningham^  409. 

10.  Codicil,  Duly  ExEctrnBD,  ir  Attached  to  Paper  which  was  never 
signed,  attested,  and  published  as  a  will,  will  have  the  effect  of  giving 
force  and  operation  to  the  whole  as  one  will.    Id, 

11.  Destruction  op  a  Codicil  can  not  Operate  a  Revocation  op  thb 
Will,  though  this  was  declared  by  the  testator  to  be  his  intention,  where 
the  codicil  and  the  will  are  on  detached  papers,  and  where,  because  of 
being  in  different  places,  the  destruction  of  the  codicil  can  not  be  in- 
tended as  a  destruction  of  the  will.   Mahne^a  AdmhMtrcUor  v.  HMs,  263» 

12.  DiREonoN  BY  A  Tbbtator  that  his  Will  be  Destroyed,  though  accom- 
panied by  a  belief  upon  his  part  that  such  direction  was  carried  out  by 
the  perBon  to  whom  it  was  delivered,  can  not  operate  a  revocation  of  a. 
will  even  of  personal  estate.    Id, 

15.  Receipt  op  Legacies  by  the  Next  op  Kin  does  not  preclude  them,  where- 
the  grant  of  probate  has  been  in  common  fonn,  from  calling  for  probata 
of  the  will  in  solemn  form,  in  order  that  they  may  be  afforded  an  oppor» 
tunity  of  contesting  it.    Id, 

14.  Revocation  op  a  Will  Requires  the  Concurrence  or  an  Intent  to> 
Revoke  and  of  some  act  of  destruction  or  cancellation  of  the  will;  a  mar» 
intent  to  revoke,  evidenced  by  the  parol  declarations  of  the  deoeased,  i» 
not  sufiScient.    Id. 

16.  Cancellation  or  Destruction  or  a  Will,  to  Operate  a  Revocatio» 
thereof,  must  be  directed  against  the  will  as  a  whole.    Id, 

10.  Annuity  Given  by  Will  Payable  Quarterly,  is  not  Apporxionablb^ 
where  the  annuitant  dies  before  the  expiration  of  any  quarter,  reckoning 
the  first  quarter  as  beginning  the  day  after  the  testator's  death,  and  the 
annuitant's  representatives  can  not  recover  a  proportionate  part  for  the 
unexpired  quarter.     Wiggin  v.  SvotU,  710. 

17.  Testator  Devising  Use  op  House  por  Lipe  and  Apterwards  Leasino 
the  Property  for  a  term  extending  beyond  his  death,  and  collecting 
rent  in  advance,  thereby  revokes  the  devise  pro  tanto^  snd  the  devisee 
can  not  charge  his  estate  for  the  rent  so  collected,  nor  for  rent,  not  col 
lected  by  the  testator,  which,  for  any  cause,  remains  unpaid  by  the  lessee.. 
Id. 

10.  Parol  Evidence  that  Testator  Intentionally  OBfrrnsD  Qrandchild 
from  his  will,  is  admissible,  under  the  Massachusetts  revised  statntesy  to 
exclude  the  claim  of  such  grandchild  to  a  share  of  the  estate.  W(hom 
V.  Ibaket,  730. 

Bee  Evidence,  8;  Husband  and  Wipe,  15-22;  Statutes.  3;  Spbodio  Psi^ 

pormangb. 
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WITNESSES. 

1«  WmrsSB  OAV  not  Testift  to  his  ownership  of  property  «■  w  an  nltbaato- 
&ct;  he  should  state  the  ^cts  upon  which  his  claim  of  ownenhlp  de- 
pends.   Dunlap  ▼.  Berry,  413. 

%  WnKESs  IN  TisnvYiMo  Aa  to  thx  Goktsmts  ov  a  Lost  Wsirnro  maj 
use  any  memorandam,  even  though  it  be  bat  a  copy  of  a  copy  of  th» 
original  writing,  in  order  to  refresh  his  memory.    Id, 

1.  Witness  is  not  Inoompxtxnt  on  ths  Qbound  or  Intkbbbt,  when  he  ia 
not  benefited  or  injured  by  the  decision,  either  way  it  tarns.  BeU  ▼.  W. 
M.  A  F.  L  Co.,  542. 

4i  Witness'  Belief  that  He  is  Interested,  if  he  is  not  in  faet»  does  not 
affsot  his  competency.    Caaaiday  ▼.  McKtnsaUt  76. 

i.  Witness  whose  Testimont  Shows  Him  Liable  in  Ant  Bwnv  to  a  sait 
by  one  or  the  other  of  the  parties  to  an  action  is  not  disqnalifled  bjinter- 
est  from  testifying  in  such  action.    Id, 

i.  Gbedit  or  Wrness  oan  not  be  Imfbaghkd  by  showing  that  he  previoasly 
made  a  statement  inconsistent  with  his  testimony,  until  after  he  has  been- 
questioned  as  to  whether  he  made  such  a  statement,  nor  even  then»  if  the 
statement  be  not  relevant  to  the  issuer    McInUrt  v.  Foimy,  448. 

7*  WiiNESs  Who  is  Ignorant  or  General  Character  of  another  witness, 
oan  not  be  permitted  to  testify  as  to  lus  own  belief  of  his  credibility. 
StanUm  v.  Parker,  528. 

f.  To  Discredit  Witness  bt  Pnoor  or  Statements  BIade  bt  Him  at  other 
times  at  variance  with' his  testimony,  he  must  be  given  an  opportunity  ta 
recollect  the  same  by  calling  his  attention  to  dates,  names,  and  drcum- 
stances,  but  evidence  which  is  in  itself  incompetent  or  immaterial  can 
not  be  introduced  under  cover  of  such  statements,  WkUtfcrd  ▼•  Bvrck' 
myer,  040. 

%  PaBTT  is  not   BENEnCIALLT  INTERESTED   IN  AOTION   rOR  FrAUDULEET 

Befrbsentations  whereby  the  plaintiffii  were  induced  to  purchase  cer- 
tain property,  although  he  has  purchased  the  share  of  one  of  the  plaint- 
UIs  in  the  property,  if  he  has  made  no  agreement  for  an  Intersst  in  tba 
Judgment,  and  he  is  therefore  a  competent  witness  for  the  pl^titifl^ 
Medhury  v.  WaUan,  726. 
lOt  Aoent  Commenoino  and  Carrtino  on  Sun  is  Ck>MFETSNT  Witness  for 
the  plaintifiEs,  where  they  have  ratified  liis  acts  and  have  agreed  to  ber 
come  responsible  for  the  oosts.    Id, 


y\ 


3  blQS  QLB  1DH  158 


